
BY ELECTRONIC MAIL 
The Ilunorable Vincent .I. f30ppiti 
Special "faster 
Rlank Rome I I P 
Chase hlanhattan Centre, Suite 800 
130 1 North h1arLet Street 
M'ilmi~igton. IIF 19801 -4226 

No\ enibcr 24.2008 

Re: In re 'entfcrf Corporrrtion i'CZi~roproccrssor Antitrust 
Litigntion - Lfiscoverr. iZintter 

Dear Judge Poppiti: 

Six current and former senior executives of third-party Dell It~c. (the "Dell Witnesses") 
argue that this Coust lacks jurisdiction to adjudicate a dispute over hot+ long each should sit fhr 
deposition in this multidistrict litigation ("MDI,"). First. they contend this C'ourt has no authorit! 
under the MI>l.. rules to resolve the dispute because fi+e of the Dell Witnesses reside in the 
Western District of lexas.' I11 the alternative. they assert that AMI) stipulated that the Western 
District Court of 'l'exas should resolve all discotery disputes involt ing Ilell. Both arguments are 
completely without merit.l 

28 U.S.C. $ 1407 ("Section 1407") expressly empowers MUI, judges to resolve discoterq 
disputes co~icerning third-parties who reside outside the district where the MDL, action is pending. 
Indeed. based on Section 1407, Your )Ionor has already issued a Report and Recommendation in 
this MLIL,. adopted by Judge Farnan, holding that this Coust has such authority. (Exh. A. p. 10: 
Exl~. B.) 

'4s to the [>ell M'itnesses' assertion that AMD stipulated to the Western Ilistrict Court of 
FJ-exas resol\ing all discmery disputes with Ilell, there is no such stipulation. AM11 newr  agreed 
that the Western Ilistrict Court of 'I'exas \;could resolve any disputes with Dell in this case. The 
IIell Witnesses rel! entirelj on a provision in a September 2. 2005 Document Presertation 
Stipulation (bettteen Ilell and AM11 onlj), mhich states that all subpoenas to Dell. Inc. must 
"issue" out of the Mjcstem 1)istrict Court of 'Texas. (Ilell Brie-fl Exh. 1. 91 1 .) AILlD agreed to no 
more. or Icss, than to follou standard procedure in both federal and MDI, cases -- to hate the Dell 
subpoeuas issue out of the Ilistrict Court uhere the deponents reside. AMD has uniforml> 
fbllo\\ed this pr~tcedure for all third-part! witnesses in this MIlL.. AMD neber agreed to hate the 
ih'estern Il~strict C'ourt ir~zidictrfe disputes in\ol\ing subpoenas issued from that district in this 
MIII,. And AMII did not cltheruise relinquish its right to ask this Coust to decide disputes oter 
Ilcll depositions. so as to provide a uniform. orderly discoverj reginie in this case. As noted 
abote. Section 1407 expresslj empo\ters an MIII, judge to adjudicate discoverj disputes 
in\ olx ing subpoenas issued outside the M131, district. 

I Q~ler? b511at their position is for the ftjr~ner senior executive ti110 resides in hlassactlusetts and \\hose subpoena Mas 
issued h! the llnited States District Court for the District of.zjlassachusetts. Boston Division. 
- Class PlaintiT'fs.join AhlD in this submission. 
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In an) event, the Septetnber 2, 3005 Preser~~ation Stipulation was cxpresslj superseded b> 
a subsequent agreement betmeen Dell and all parties to this MDL. uhich the Ue11 Witnesses 
attached to their letter brief' as Exhihit A. That agreement, entitled "?;ficroprocessor Antitrust 
Litigation Document Production Agreerncnt Betueen Dell and Requesting Parries" (the 
"Xgrcentent"), expressla states that it *'supersedes the Subpoenas. the Preserl ation Stipulation. and 
the Supplemental Preservation Stipulation." (Dell Brief. Exh. A. *II.G.) Your Honor ma? recall 
that during the hearing on Nokember 17, 2008, AhlD's coui~sel could not find anything in this 
controlling Agreement that eten mentions the M'estern District of Texas. That is because i t  does 
not. 

AMD respectfully requests that Your Honor deny the Dell Witnesses' attempt to avoid this 
Court's jurisdiction. and move on to determining how long the Dell Witnesses should be available 
h r  deposition in this case. 

1 .  Section 1407 Authorizes this Court to Adiudicate Disputes over Third-Party Subpoenas 
Issued Outside the District of Delaware. 

The plain language of Section 1407 states: 

The judge or judges to \\horn such actions are assigned, the n~embers of the judicial 
panel on multidistrict litigation, and other circuit and district judges designated when 
needed by the panel may exercise the powers of a district judge in any district for the 
purpose of conducting pretrial depositions in such coordinated or consolidated pretrial 
proceedings. 

28 U.S.C. $ 1407(b). Wright and Miller add that: "In this context, it is not surprising that the 
Multidistrict Litigation Panel has concluded that the transferee judge has the power to conduct 
depositions not only in the transferee district but in any other federal district.'. Wright, Miller & 
Cooper, Federal Practice and Procedure: Jurisdiction 3d 5 3866 at pp. 5 12-5 14. 

This Court has alreadj reached the same conclusion. On May 18. 2007. Your Honor 
issued a Report and Recommendation on Discovery Matter No. 5 (the "Report"), which inholved 
Class Plaintiffs' motion to compel third-party Fry's Electronics, Ine. ("Fry's") to produce certain 
transactional data pursuant to subpoenas issued froin the Northern District Court of California. 
Like the Dell Witnesses here, Fry's challenged this Court's jurisdiction to enforce the subpoenas. 
In the Report. Your Iionor definitively concluded that, "under the grant of Section 1407, this 
Court, as the transferee court in multidistrict litigation, has the authorit! to adjudicate discox ery 
disputes concerning documents-on11 subpoenas directed to non-parties and issued from a 
transferring court." (Exh. A. p. 10.) Judge Farnan agreed. (Exh. B.) The Report included six 
pages of supporting legal authorities. and those authorities full) support the conclusion that 
Section 1407 grants this Court authorit! to ad-judicate discover> disputes concerning subpoenas for 
testimony as bell as for docunlents directed to third-parties and issued outside the District of 
Delaware. 

The Dell U'itnesses ignore the mountain of legal authorities refuting their position. 
Instead. the) assert without any legal support. that "Section 1407 modifies jurisdiction for parties 
to lawsuits that are subject to hlUL transfers hur cjoes noi affici ihircj-p~trtie.r." (Dell Brief at 3: 
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emphasis added.) This assertion is dircctlj contradicted bq the Sixth Circuit's P o p e  decision. 
cited multiple times in the Dell Brief: 

A judge presiding oker an 32.lt>L, case therefbre can compel production by an extra- 
district nonpartj: enforce, nlodifi, or quash a subpoena directed to an extra-district 
~ionpartt; and hold an extra-district nonparty deponellt in contempt, notnithstanditzg 
the nonpartq 's phj sical situs in a foreign district \%here disco\ erj  is being conducted. 

I,ilired StateL$ ex rel. P o g ~ e  V .  Diuhetcv.5 T;,eurunevtt C'tm. of 'dm., Ivtc.., 444 F.3d 462, 468-469 (6th 
Cis. 2006) (cited in Dell Brief at 3). 

'I'hus, under the plain language of Section 1407. this Court's prior ruling and applicable 
case la\%, this Court is ernpowered to adjudicate discovery disputes involving third-parties. 
including disputes in this MDL, regarding depositions of third-party witnesses who reside outside 
this district.' 

2. This Court's Decision to Adjudicate All Discovery Disputes Serves the Policies 
Underlying Multidistrict Litigation. 

Dell's exclusive dealing with Intel over the past decade is at the heart of the antitrust 
claims against Intel in this MDL. Dell and Intel both denj any exclusive dealing arrangement, and 
the evidence refuting their position resides in the documents and memories of the two companies' 
most senior executives. including the Dell Witnesses. Given this Court's familiarity with the 
Fdctual and legal issues in this MDL, there is no questio~l that this Court is best positioned to 
resolve the dispute over ho- long the Dell Witnesses should be deposed. 

This Court's resolution of the duration issue is consistent with the mandate this Court 
received from the Judicial Panel on Multidistrict Litigation uhen it issued the order establishing 
this MDL-. The Panel's order assigned Judge Farnan as the "single judge" to "formulate a pretrial 
program" that "eliminate[sJ duplicative discovery," "prevent[s] inconsistent pretrial rulings," 
"conserves the resources of the parties, their counsel and the judiciary." and "ensures that pretrial 
proceedings will be conducted in a manner leading to a just and expeditious resolutio~~ of the 
actions to the benefit of not just some but all of the litigation's parties." (Exh. C.) 

Pursuant to the Panel's order. Your Honor and Judge Farnan hake already fbrmulated a 
comprehensive pretrial program. including t\\o earlier orders establishing deadlines for third- 
par tie^.^ Then on .June 20. 2008. this Court issued Amended Case Management Order No. 6 
("CMO No. 6"). which goLerns "the taking of depositions in this case." (Esh. D.) CMO No. 6 
unequi\ocallj expresses this Court's intent to decide all disputes involving depositions for this 
MDI,. including depositions of third-parties. CMO No. 6 includes "special provisions" that 
specifically la?, out the proccd~ires applicable to third-party depositions and was ordered to be 

< ,  

The Dell Witnesses argutnent appears to boil down to semantics. Whether 'jurisdiction" over this discovery dispute 
resides in Delaware or Texas is of no consequence for purposes of this motion. The law is very clear in either case 
that the RilDL, judge has the authority to adjudicate the dispute. 
' Order Establishing Date by which Motion Practice for Third Party Discover! Map Commence (D.1. 232) and Order 
Regarding Completioli of Part) Production (D.I. 366). 
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serted on all third-parties. (Id, at *IS.) Among these provisions is the req~tirernent that a third- 
part! deponent obtain a protectit e order from 1hi5 C'nurt to avoid a deposition in this hill>I,: 

. . . . Absent son-ie fi~rtlier agreement of the parties and the deponent. the deposition 
%ill  commence on the date specified in the subpoena unless the deponent applies 
for a protective order from this Court pursuant to the Procedures for the 
Handling of Discovery Disputes Before the Special Master dated June 26, 2006, 
as amended on October 9, 200'7 (available on Pacer). Any such proceeding shall 
be commenced sufficiently early so as to permit the deposition to proceed on the 
scheduled start date in the event the application is denied. (Emphasis in original.) 

The Court is fulfilling the mandate of the Panel and the policies underlying that mandate 
by adjudicating disputes otrer depositions of third-party witnesses in this MI11,. 

3. AMD Never Agreed to Have the Western District Court of Texas Adiudicate the Dispute 
Over How Long the Dell Witnesses Should Sit for Deposition. 

The Dell Witnesses argue that AMD entered into a stipulation whereby it allegedly agreed 
that the Western District Coilst of Texas should adjudicate all discovery disputes involving Dell 
and its current and former employees. This argument ljils for at least three reasons. 

First. the 2005 Preservation Stipulation does not say what the Dell Witnesses claim it sa3 s. 
They rely solely on the folloming provision: "AMD agrees that any subpoena for testimony or for 
the production of documents and/or testiniony AMD may serve upon Dell will issue out of the 
United States District Court for the Western District of Texas." (Dell Brief, Exh. 1. 51 1 .) AMD 
agreed to follow the standard procedure in MDL cases, which has been applied uniformly to all 
third-pasty witnesses in this MDL -- to have the Dell Witnesses' subpoenas issue out of the 
District Court where the deponents reside (five out of the Western District of Texas and one out of 
Massachusetts). AMD did not relinquish its right to ask this Court to adjudicate disputes 
regarding the Dell deposition subpoenas. Section 1407 expressly empowers an MDI, judge to 
adjudicate discovery disputes involving subpoenas issued outside the MIIL district. One of the 
reasons cases are approved by the MDL panel for consolidation is to avoid the parties having to 
litigate in District Courts all over the country with the possibility of inconsistent results and fhrurn 

5 shopping. 

The Fifth Circuit is clearly in agreement with this. In IE re CTlier.zts dl- Fi)r*nzer C'lierzi~ of 
Baron & Bucjc-l; P.C7.. 478 F.3d 670 (5th Cis. 2007). defendants in an asbestos MDL pending in the 
Eastern District Court of Pennsylvania caused subpoenas to issue through the Southern District 
Court of Texas. 'The subjects of the subpoenas moved to quash in the Southern District Court of 
Texas. Those motions Mere denied, and the Southern District Court of Texas directed all future 
pleadings in the case to be filed in the Eastern District Court of Pennsylvailia, czhere the MDI_ \bas 
pending. The third-pal-ties filed a petition for writ of mandamus. ~ h i c h  the Fifth Circuit denied: 

' I t  an4onehas uaived rights relevant to this discovery matter it is Dell. which participated i ~ u l l ~ ,  and tvithout an> 
reservation of rights, in the proceedirlgs on the Stipulated Protective Order governing confidentla1 information in this 
MDL.. (See, e g , Exh. E (Dell's Objections and Comlnents on Proposed Protective Order).) 
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"Certain federal statutes create an exception to the rule that only the issuing court ma) 
quash. modify. or enforce a subpoena. For example. the 111ultidistrict litigatioft (RIIII 
statute . . . authorizes a judge assigned an MTII, action to 'esercise the pouers of a 
district juclge in a111 district for the purpose of conducting pretrial depositions in such 
coordinated or consolidated pretrial proceedings.' [citing 3 1 407(h)] This statute 
therefore authorizes the transferee district court to exercise the authority of a district 
judge in an1 district: The transferee court may hear and decide motions to compel or ., motions to quash or modifj subpoenas directed to notiparties in an) district.. .. 

112 re C'lie~1t.s & 1;i)t-nzer C'liej~t~ of RLCYOI~ & B u ~ I ~ ,  I) . ( : ,  378 F.3d at 671 (quoting 9 Jarnes ij7. 

Moore et al., ,lfr,t~re '.s fideru1 Pt~~ct ice  $ 45.50141. at 45-75 through 45-77 (Matthe\\ Bender 3d 
ed. 2006)). 

Second, the 2005 Preservation Stipulation \+as entered into on September 2, 2005. prior to 
the MDL Panel's order establishing this MDL. (In fact AMD's Motion fbr I,ea\e to Serve 
Document Preservation Subpoenas was granted otl J u l ~  1 .  2005 by Judge Sleet as the case had not 
jet been assigned to Judge Farnan.) Moreover, the Stipulatioi~ uas  only between Dell and AhilD. 
Intel and Class Plaintiffs were not parties to the stipulation, and each subsequently s e r ~ e d  
subpoenas on Dell. 

Tlzird, the 2005 Preservation Stipulation was expressly superseded by the Agreement. On 
January 1. 2007. Dell, AMD, and all the other purties in this MDL entered into the Agreement. 
Afi-er reciting a listing of all the subpoenas served by the parties and by the plaintiffs in the 
California action and the 2005 Preservation Stipulation and the Supplement thereto, paragraph 
1I.G expressly states: "7'11is Agreement supersedes the subpoenas. the Preservation Stipulation and 
the supplemental Preservation Stipulation." (Dell Brief. Exh. A, p. 2). B j  its express terms, the 
Agreement abrogated AMD's obligation to do anything out of the ordinary for Dell, and contains 
nothing to suggest that discovery disputes are to be resolved irr the Western District Court of 
Texas. 

Accordingly this Court can and should exercise jurisdiction over Plaintiffs' disputes mith 
Ilell. and it should ask the Western District to stay its hand in deference to the MDL, proceeding. 

Respectfully , 

h 
Adam Balick (IIE Bar f12718) 

cc: C'lerlroftheGourt 
Richard I,. Iioru itz, Esq. 
Janles L. Fioli.rnan. Esq. 
fhomas R. Jackson, Esq. 
Michael D. Mann, Esq. 
1,auren I:, hlaguire, I-,sq. 
The Ilionorable Joseph J. l-'arnal~, Jr 





IN THE UNITED STATES DISTmCT COURT 
FOR THE DISTRlCT OF DELAWAM 

lX Fa: 1 
1 

INTEL CORP, MICROPROCESSOR 1 h4DL Docket No. 05-171 7-JJF 

ANTITRUST LITIGATION 1 (Re: D.I. 300) 
1 
1 

PHIL PAUL, on behalf of himself and all 1 
others similarly situated, 1 

1 
Plaintiffs, 

1 
v. 1 C.A. No. 05-485-JJF 

INTEL CORPORATION, 1 
1 

Defendant. 1 

SPECIAL MASTER'S REPORT AND =COMMENDATIONS 
REGARDING THRESHOLD ISSUE RAISED BY 

CLASS PLAINTIFFS' MOTION TO COMPEL AND OTHER ISSUES 

KECOiVlMEN1)A'I'ION CONCERNING JUKISDIC'I'ION AND PHOTEC'I'IVE OKDEH 



INTRODCCTION 

?'he captioned cases are antitrust actions brought against Intel Corporation ("Intel") as the 

manufacturer of microprocessors that run the Microsoft Windows and Linux families of 

operating systcms (the "x86 Microprocessor Market"), a market in which Intel is alleged to hold 

worldwide market share measured as 80% of the market in units and 90% of the market in 

revenues. 

'The 05-485 action is brought on behalf of a class of consumers who allege economic 

injury resulting from Intel's alleged anticompetitive and monopolistic practices. The 05-485 

action has been consolidated with over 70 other consumer-related actions by the Judicial Panel 

on Multidistrict Litigation and assigned to this Court, where it is docketed as MDL Docket No. 

05-1717 (collectively, the "Class Litigation"). As used herein, the term "Class Plaintiffs" refers 

to the plaintiffs in the Class Litigation. 

The matter sub judice comes before me, as Special Master,' on the motion of the Class 

Plaintiffs (D.I. 422 in Case No. 05-1717)~ to compel Fry's Electronics, Inc. ("Fry's") to produce 

certain transactional data pursuant to a documents-only subpoena. Fry's initially questions the 

jurisdiction of this Court, the transferee court in a multidistrict litigation ("MDL"), to enforce a 

documents-only subpoena issued from a transferring court in the MDL and directed to a non- 

party litigant. Further, Fry's seeks to amend the existing Protective Order entered in the Class 

Litigation (D.I. 27713 to address its concerns regarding any production of its transactional data. 

Fry's other objections can be summarized as follows: (i) the Class Plaintiffs have failed to 

adequately identify the transactional data sought; (ii) the meet and confer process was 

I The Order appointing Special Master is docketed at D.I. 60 in the 05-1717 MDL docket, and at D.I. 21 in Case 
No. 05-485. 
2 Unless otherwise specified, the docket items cited hereinafter refer only to the docket in Case No. 05-1 71 7. 
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insufficient; (iii] the data sought from Fry's is available &om other sources; {iv) the Glass 

Plaintiffs have failed to establish their need for the financial data; (v) to the extent Fry's is 

required to produce transactional data, the Protective Order should be amended to protect such 

information; and (vi) the Class Plaintiffs should pay Fry's reasonable expenses in producing 

documents. Since the Glass Plaintiffs and Fry's are continuing to meet and confer on various of 

these enumerated objections, the Special Master defers addressing any of them at this time. 

For the reasons discussed further herein, the Special Master concludes that 28 U. S. C. 5 

1407 provides this Court, as the transferee court, with the power to enforce a documents-only 

subpoena issued from a transferring court in MDL, and directed to a non-party. Further, while 

the Special Master acknowledges that the Protective Order allows any "Party" or "Third Party" 

(as such terms are defined in the Protective Order), for good cause shown, to move for 

modification of the Protective Order (D.I. 277,128), the Special Master concludes that Fry's has 

failed to establish good cause in this matter to modify the Protective Order. 

On June 23, 2006, the Class Plaintiffs served Fry's with a documents-only subpoena 

issued from the United States District Court for the Northern District of California (the 

"Subpoena"). While the Subpoena seeks the production of documents in addition to data, the 

motion to compel filed by the Class Plaintiffs on March 29, 2007 (the "Motion to Compel"), is 

limited to the production of certain transactional data.4 D.I. 422 at 1, fn 1. 

On April 17, 2007, Fry's filed its objection to the Motion to Compel (the "Objection"). 

D.I. 323, Case No. 05-485. 

The Protective Order was also entered in Advanced Micro Devices. Inc, v. Intel Corporation, Case No, 05-44 1. 

' The Glass Plaintiffs contend that the data needs to be produced "soon" because of its relevance to the upcoming 
class certification motion. D.I. 422 at 1, footnote 1, which must be filed on September 7 ,  2007. D.I. 410. 
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On April 23, 2007. the Class PlaintiEs filed their reply in support of the Motion to 

Compel (the "Reply"), D.I. 440. In the Reply, the Class Plaintiffs make clear that they seek 

production of Fry's transactional data as such data exists in the ordinary course of business. D.I. 

440 at 1.  Further, Glass Plaintiffs acquiesce to receiving only a "statistically relevant sample" of 

such transactional data for class certification purposes at this time, but maintain that a full 

production of data will be required for the merits of their action. D.I. 440 at 3. 

On May 1, 2007, the Special Master conducted a hearing on the Motion to Compel (the 

"May 1 Ilearing"), at which counsel for the Class Plaintiffs and counsel for Fry's argued their 

respective positions. At the outset of the hearing, the Special Master addressed Fry's threshold 

issue concerning this Court's authority to entertain the Motion to Compel and expressed his 

intention to issue a report and recommendation concerning the same. Transcript of May 1 

Hearing (hereinafter referred to as Tr.) at 7: 1 - 9: 14."hereafter, the Special Master reviewed 

the process behind the formulation and entry of the Protective Order and Fry's participation in 

such process to establish a backdrop for the parties' respective arguments. Tr. at 9:22 - 15: 19. 

At the conclusion of the May 1 Hearing, it became apparent that the record was not fully 

developed as to whether the transactional data, as kept in the ordinary course of Fry's business, 

would be in a form useable and useful to the Class Plaintiffs, and, thus, necessary. Tr, at 93: 18 - 

95:20. To enable the Class Plaintiffs an opportunity to complete the record on this issue, the 

parties stipulated to an informal review process which is expected to continue as necessary 

through May 23,2007. D.I. 459. 

5 Since Fry's has requested that a portion of the transcript be docketed under seal, the transcript has not yet been 
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DISCUSSION 

A. Jurisdiction 

The federal statute governing multidistrict litigation or MDL, 28 U.S.C. 9 1407 ("Section 

1407"), provides in pertinent part that: "[tlhe judge or judges to whom [MDL] actions are 

assigned ... may exercise the powers of a district judge in any disfvict for the purpose of 

conducting pretrial depositions in such coordinated or consolidated pretrial proceedings." 

Automotive Refinishing Paint Antitrust Litigation, 229 F.R.D. 482, 485 (E. D. Pa. 2005) (citing 

28 U. S. C. 5 1407(b)) (emphasis added). The purpose of Section 1407 is to create an expedited 

procedure for the handling of multidistrict litigation, In re Factor VIII, 174 F.R.D. 412, 415 fN. 

D. 111. 1997) ("Factor VIII"), and to provide for a unified concept of pretrial proceedings, United 

States ex rel. Pogue v. Diabetes Treatment Centers of America, Inc., 238 F. Supp. 2d 270, 274 

(D.D.C. 2002) ("Pogue") (citing In re San Juan Dupont Plaza Hotel Fire Litigation, 117 F.R.D. 

30,32 (D.P.R. 1987)). 

The overwhelming majority of courts that have considered the issue of whether Section 

1407(b) authorizes a transferee judge the power to act as any judge of any district for pretrial 

depositions as well as subpoenas duces tecurn, have found that it does. &, a, United States 

ex rel. Pogue v. Diabetes Treatment Centers of America, Inc., 444 F.3d 462, 469 n. 4 (6th Cir. 

2006) ("Pogue Circuit Decision") ("[Tlhe rationale underlying the MDL statute of 'just and 

efficient' resolution of pretrial proceedings requires the conclusion that Section 1407(b)'s grant 

of authority applies to both deposition subpoenas and documents-only subpoenas."); Factor VIII, 

174 F.R.D. at 415 ("It would make no sense for [Section] 1407(b) to confer authority to conduct 

depositions but not the authority to require productions of documents at a deposition."); Pogue, 

docketed. 
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238 F, Supp, 2d at 274; In re San Juan Dupont Plaza Hotel Fire Litigation, 117 F.R.D. 30. 32 

(D.P.R. 1987) ("San Juan Hotel Fire"); In re Sunrise See. Lirig., 130 F.R.D. 560, 586 (E.D. Pa. 

1989); bul see VISX, Inc. v. Nidek Go., 208 F.R.D. 615, 616 fN. D. Cal. 2002) ("VISX") 

(narrowly reading Section 1407(b) to limit it to strictly deposition disputes and finding that Fed. 

R. Civ. P. 45 trumps Section 1407 where a documents-only subpoena is at issue). 

Similar to the circumstances in the instant matter, in Factor VIII, the plaintiffs moved for 

an order compelling a non-party, 'I'he Marketing Research Bureau, Inc. ("MRB"), to comply 

with a subpoena dtrces tecum. Factor VIII, 174 F.R.D, at 4 13. 'I'he subpoena duces fecum issued 

out of the United States District Court for the District of Connecticut; the MDL transferee court 

was the United States District Court for the Northern District of Illinois. Id. MRB refused to 

comply and the plaintiffs moved the MDL transferee court for an order compelling compliance. 

Id. MRB challenged the jurisdiction of the MDL transferee court. Id. In reliance upon prior - 

authorities, including San Juan Hotel Fire, 117 F.R.D. 30, In re Corrugated Container Antitrust 

Liti~ation, 620 F.2d 1086 (5Ih Cis. 1980), In re Corrugated Container Antitrust Litigation, 644 

F.2d 70 (2d Gir. 1981), In re Sunrise Sec, Litin., 130 F.R.D. 560 (E.D. Pa. 19891, the Factor VIII 

MDL transferee court held that Section 1407(b) gave it authority to rule, as transferee judge, on 

the motion to compel compliance with the subpoena issued in the District of Connecticut. Factor 

u, 174 F.R.D. at 415. "This conclusion is not only consistent with the cases, it is consistent 

with the purpose of $ 1407, which is to create an expedited procedure for the handling of 

multidistrict litigation. Requiring a transferee judge to travel from district to district to hold 

hearings and rule on discovery matters would hardly be an efficient way of managing 

consolidated pretrial proceedings.'' u6 

6 One court has taken a quixotic approach by co~lstruing the term "in any district" of Section 1407(b) to require the 
judge to "journey to another district to hear a discovery dispute in that district." I f i ~ ~ c r a n i u m  Antitrust Litigdtion, 
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In m, relator moved to enforce subpoenas duces tecum issued to non-parties that 

owned the defendants, Pogue, 238 F. Supp. 26 at 272, The subpoenas dtrces tecum issued out of 

the lJnited States District Court for the Middle District of Tennessee; the MDI, transferee court 

was the United States District Coufl for the District of Columbia. Id. The non-paflies subject to 

the subpoenas moved to quash the subpoenas, arguing that the MDL transferee court had no 

jurisdiction to enforce a subpoena duces tecum issued by another district court. Id. at 272-73. 

While noting that "it is not entirely a settled question whether an MDI, court may enforce a 

subpoena duces tecum issued by another court" under the grant of Section 1407, the Pogue court 

held that the "weight of authority and effectuation of the purposes of multi-district litigation 

support a finding of jurisdiction." Id, at 273. The "weight of authority" cited by Pogue includes 

the following decisions, San Juan Hotel Fire, 117 F.R.D. 30, In re Corrugated Container 

Antitrust Litigation, 662 F.2d 875 (D.C. Cir. 1981), In re Corrugated Container Antitrust 

Litigation, 644 F.2d 70 (2d Cir. 1981), In re Sunrise Sec. Litig., 130 F.R.D. 560 (E.D. Pa. 1989), 

and Factor VIII, 174 F.R.D. 4 12. The Pogue court reasoned as follows: 

The language of 5 1407 allows a judge to act as another district judge 'for 
the purpose of conduction pretrial depositions.' A subpoena duces tecurn 
is an order to appear at a specific place on a specific date with certain 
documents. A deposition is also an order to appear. A subpoena duces 
tecum can be issued as an incident to a deposition.. .. The laws and rules 
governing federal courts strive to minimize elaborate formality and 
needless procedure. To effectuate those goals and to avoid placing on 
parties and nonparties from whom documents are sought the burden of 
holding a pro forma deposition in order to come under the aegis of 5 1407, 
the Court holds that the power to act as the judge of any district for pretrial 
depositions includes as an incident the power to enforce subpoenas duces 
tecum. 

Pogue, 238 F. Supp. 2d at 274-75 (citations omitted). 

503 F. Supp. 33, 35 (N.D. Il l .  1980). A subsequent decision from the United States District Court for the Northern 
District of Illinois declined to follow the Uranium Antitrust interpretation of Section 1407 as compelling the MDL 
transferee judge to travel to the issuing jurisdiction to resolve disputes, Factor VIII, 174 F.R.D. at 4 15. 
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Sin~ilaly,  the court in San Juan Hotel Fire considered the interplay between a motion to 

enforce a subpoena duces tecum issued to a non-party and Section 1407. San Juan Hotel Fire. 

117 F.R.D. 30. 'The court began its analysis with the purpose and policy of multidistrict 

litigation, which is to '"provide for a unified concept of pretrial proceedings." Id, at 32. The 

court concluded that to enable the MDL judge fully to exercise the power to act as a judge of any 

district for pretrial depositions, "it is necessary to append to the transferee judge enforcement 

powers in relation to subpoenas issued in the deposition district, including depositions and 

subpoenas addressed to nonparties." Id. (citation omitted). 

Likewise, in In re Sunrise Sec. Litig., 130 F.R.D. 560 (E.D. Pa. 19891, the court held that 

it had the power to enforce subpoenas duces tecurn issued from another district court incident to 

depositions. 'The court concluded that under Section 1407, "a multidistrict judge may decide a 

motion to compel a non-party in other districts even if he or she is not physically situated in 

those districts." Id. at 586. 

More recently, in In re Automotive refinish in^ Paint Antitrust Litigation, 229 F.R.D. 

482, 487 (E.D. Pa. 2005), plaintiffs moved to compel a non-party foreign witness, CEPE, to 

respond to plaintiffs' request for production of documents. The Automotive Refinishing court 

held that under Section 1407(b) it could adjudicate the motion to compel pursuant to its authority 

as the MDL transferee court. Id. at 486. In support of its conclusion, the court cited to & 

Sunrise Sec. Liticr., 130 F.R.D. at 586, for the proposition that Section 1407 authorizes a 

transferee court judge to sit as the court in "other districts to hear and decide motions to compel 

discovery from non-parties" and that "a multidistrict judge may decide a motion to compel a 

non-party in other districts even if he or she is not physicaliy situated in those districts." Id, at 



486. See also id. (citing 17 James Wm. Moore et al., Moore's Federal Practice i j  112.07[1] [b] 

(3d ed. 2004) ("[T'Jhe [MDL] judge has jurisdiction to order nonparties to comply with a 

subpoena duces tecum issued by another district judge. There is no requirement that the [MDL,] 

court or judge be physically present in the other district to decide a motion to compel production 

pursuant to a subpoena issued by another district." (footnotes omitted)). The Automotive 

Refinishing court also noted that the Third Circuit has stated in dicta that Section 1407(b) 

"empowers the transferee judge in multidistrict cases to act not only on behalf of the transferee 

district, but also with 'the powers of a district judge in any district for the purpose of conducting 

pretrial depositions in such coordinated or consolidated proceedings."" at 486 (citing In re 

Flat Glass Antitrust Litig., 288 F.3d 83,90 n.12 (3d Cir. 2002) (internal citations omitted)). 

Here, the only case cited by Fry's to support its contest to the jurisdiction of this Court to 

adjudicate the present dispute is VISX, 208 F.R.D. 615. In VISX, the United States District 

Court for the Northern District of California was called upon to adjudicate plaintiff's motion to 

enforce documents-only subpoenas issued to non-parties outside the Northern District of 

California. Id, at 616. In VISX, the court refused to enforce the documents-only subpoenas at 

issue, reasoning that: (i) Fed. R. Civ. P. 45(e) provided the only procedure for enforcing a 

subpoena duces tecum is to institute contempt proceedings before the district court that issued the 

subpoena, and (ii) Section 1407(b) only expands a transferee court's discovery powers only to 

pretrial depositions, not documents-only subpoenas. Id. 

Neither Fry's nor the Class Plaintiffs advised the Court that, in a subsequent decision, the 

United States District Court for the Northern District of California declined to follow VISX, 

concluding instead that Section 1407(b) applied to documents-only subpoenas. 

Welding Rod Products Liability Litigation, 406 F. Supp. 2d 1064 (N.D. Cal. 2005). More 



recently, the Pogue Circuit Decision rejected the VISX decision that Section 1407jb)b authority 

did not extend to enforcement of documents-only subpoenas. Pogue Circuit Decision, 444 F.3d 

at 469 n.4. Specifically, the Sixth Circuit concluded "that the rationale underlying the MDL 

statute of 'just and efficient' resolution of pretrial proceedings requires the conclusion that 

Section 1407(b)'s grant of authority applies to both deposition subpoenas and documents-only 

subpoenas." 

Given the United States District Court for the Northern District of California's 

determination not to follow its earlier VISX decision, the Ponue Circuit Decision's rejection of 

VISX, and the fact that the VISX decision is at odds with the rationale underlying the MDL 

statute, the Special Master declines to accord the VISX decision any weight. 

Based on the foregoing analysis of the relevant case law, the Special Master concludes 

that the majority view is the better reasoned view, as it is consistent with the underlying purpose 

of multidistrict litigation-to provide for a unified concept of pretrial proceedings. Further, the 

Special Master believes that the Third Circuit would likely adopt the better-reasoned majority 

view based upon its dicta that Section 1407(b) "empowers the transferee judge in multidistrict 

cases to act not only on behalf of the transferee district, but also with 'the powers of a district 

judge in any district for the purpose of conducting pretrial depositions in such coordinated or 

consolidated proceedings."' In re Flat Class Antitrust Litig., 288 F. 3d 83, 90 n.12 (3d Cir. 

2002). Accordingly, the Special Master recommends that this Court conclude that, under the 

grant of Section 1407, this Court, as the transferee court in multidistrict litigation, has the 

authority to adjudicate discovery disputes concerning documents-only subpoenas directed to 

non-parties and issued from a transferring court. 



El, The Protective Order 

1. The Process Employed to Finalize the Protective Order. 

As set f'orth at the May I Hearing, the formulation and entry of the Protective Order was 

the result of extensive proceedings, whereby non-parties to the litigation were provided with 

notice of the proposed protective order and an opportunity to provide written comments to the 

same and argue as to the propriety of the proposed l a n g ~ a g e . ~  Tr. at 9:22 - 15: 19. 

An explication of the "process" is important. The first phase of the process, mandated in 

part by the Court's Case Management Order No. 1 (D.I. 79), 1s generally set forth as follows: 

The parties with Court approval, have implemented a process to obtain 
third party input on a Protective Order, and the Proposed Protective 
Order, as well as the positions of the Parties and third parties will be 
provided to the Court on or before May 3 1,2006. 

Case Management Order No. 1. at 7 5(b), D.I. 79 (emphasis added). 

a. Solicitation of Input From Non-Parties 

The first step of the process was to solicit input of non-parties on the proposed protective 

order. As a result of this process, objections and comments (the "Third Party Objections") were 

filed by Fry's and the following entities: Hewlett-Packard Company; Egenera, Inc.; Best Buy 

Company, Inc.; Fujitsu Limited; NEC Corporation; Sony Corporation; Sony Electronics, Inc.; 

'i'oshiba Corporation; Circuit City Stores, Inc.; Acer America Corporation; AS1 Computer 

Technologies, Inc.; Avnet, Inc.; Ingrarn Micro Inc.; Synnex Corporation; Tech Data Corporation; 

Microsoft Corporation; International Business Machine Corporation; Dell Inc.; Lenova Croup 

Ltd.; Hitachi, Ltd.. D.I. 221 at 2-3. 

The process may well have been unprecedented, as counsel for the Class Plaintiffs noted, "I have never been 
involved where the Court proactively invited third parties to look at a concrete proposal formulated by the parties for 
a protective order, where they had an opportunity to look at a concrete draft and give written comments as well as to 
argue as to the propriety of the language. That kind of a proceeding I've never seen." Tr. at 18:3 - 18: 10; see also 
U.1. 461 (suggesting process was unprecedented). 
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b. Ne~otiations to Resolve Third Party Obiections 

The second step in the process was for the parties to engage in discussions with non- 

parties in an effort to resolve the issues raised in the Third Party Objections and informal 

responses. This is set forth more fully in the Special Master's Report and Recommendations 

Regarding Proposed Protective Order (the "Protective Order Report and Recommendations") 

(D.I. 22 1) as follows: 

Parties' Responses to ObicctionslCommcnts 

Following the filing of the Third Party Objections, AMD and Intel 
filed their respective responses and objections to the Third Party 
Objections. D.I. 148-49. The Parties' responses addressed some, but not 
all, of the Third Party Objections by voluntary revisions to certain 
language of the Proposed Protective Order. The Parties, however, were 
not in complete agreement with respect to the extent to which the Third 
Party Objections should be accommodated, as well as with respect to the 
working of the revisions to effect certain of the accommodations. This 
resulted in competing versions of the Proposed Protective Order pending 
approval before the Court, as well as outstanding issues with respect to 
those objections raised by the Third Parties that went largely unaddressed. 
With the Court's agreement, the Special Master scheduled a hearing on 
the terms of the Proposed Protective Order and directed the parties to 
provide appropriate notice to the Third Parties of the hearing. 

D.I. 221 at 78. 

c. hear in^ on Open Disputes Concerning the Protective Order 

The issues still in dispute after negotiations were brought before the Special Master at a 

hearing during which non-parties had an opportunity to argue their respective positions. This 

step in the process is described in the Protective Order Report and Recommendations as follows: 

Hearing re: Proposed Protective Order 

On June 9, 2005, prior to the scheduled hearing, the Parties 
distributed to the Third Parties a revised version of the Proposed 
Protective Order identifLing the changes the parties were willing to make 
to accommodate certain of the objections posed by the Third Parties, to 
better allow the scheduled hearing to focus on the provisions remaining in 



contention. 

On June 12, 2006, the Special Master conducted a hearing at 
which the parties and Third Parties were afforded an opportunity to be 
heard with respect to those provisions of the Proposed Protective Order 
still in dispute. See D.I. 143 (Transcript of June 12, 2006 Hearing, 
docketed in 05-1 7 17). For the sake of efficiency, the Third Parties agreed 
- without waiving the objections they had previously submitted in written 
form - to allow counsel for one Third Party to speak as a representative 
for all Third Parties with respect to issues on which they shared similar 
views, Id. at 44: 10-46: 12. 

At the hearing, the major issue in dispute was whether discovery 
materials obtained through the captioned litigations before this Court - 
especially Confidential Discovery Materials - can be used for purposes of 
the Japan Litigation and the California Class Litigation. The Parties and 
Third Parties also represented that Definitions J, R, S and U of the 
"Definitions" section of the Proposed Protective Order contained 
provisions still in dispute. They also identified Paragraphs I, 4, 5, 6, 7, 8, 
10, 14, 15, 16 and 3 1 of the "Terms and Conditions" section as containing 
provisions still in dispute. 

During the course of the hearing, the remaining disputes were 
either (a) resolved by revisions agreed to by both the Parties and the Third 
Parties; (b) resolved by determinations reached by the Special Master, or 
(c) taken under advisement for further consideration and recommendation 
by the Special Master.' 

D.I. 221 at 78-79. 

Fry's, while choosing to file a Third Party Objection in connection with the Proposed 

Protective Order on May 22, 2006 (D.I. 98), did not participate in the Special Master's June 12, 

2006 hearing, claiming that it did not have a realistic opportunity to participate, as it did not 

receive adequate notice of the hearing. D.I. 451 at 5 ,  n.4. Fry's reiterates this position in its 

May 9, 2007 submittal, stating that it "could not as a practical matter participate in the hearing, 

as it would have required travel to Delaware which was not practical under the circumstances 

(and it had no reason to retain Delaware counsel)." D.I. 467 at 2, n.2. The Special Master finds 

The hearing was conducted pursuant to the Special Master's authority to manage discovery and to conduct 
hearings. % Fed. R. Civ. P. 53 (b) and (c) and Order Appointing Special Master (D.1. 73 at 3). 
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Fry's explanation to be unpersuasive given the participation of other Third Parties. In any event, 

it should be noted that Fry's objections were duly accepted and considered. 

d. The Protective Order Report and Recommendations 

The Protective Order Report and Recommendations itself was part of the process, 

spanning 117 pages described: (a) the Third Party Objections, (b) revisions made to the 

Protective Order in light of the Third Party Objections and ensuing discussions to resolve such 

objections, (c) unresoived disputes, and (d) recommendations with respect to such unresolved 

disputes and the bases supporting the same. 

e. Obiections to the Protective Order Report and Recommendations 

Pursuant to Fed. R. Civ. P. 53(g)(2), parties and non-parties were afforded a twenty-day 

period within which to file any objection to the Special Master's Protective Order Report and 

Recommendations. Neither Fry's nor any third party filed any objection. Only Intel and 

Advanced Micro Devices, Inc. ("AMD") availed themselves of this opportunity, filing their 

respective objections. D.I. 11 1 and 112. 

f. Entry of the Protective Order 

Ultimately, on September 26,2006, this Court, after considering objections filed pursuant 

to Fed. R. Civ. P. 53(g)(2) by both Intel (D.I. I 1 1) and AMD (D.I. 1 121, adopted the Protective 

Order proposed by the Special Master (D.I. 275) and entered the Protective Order as proposed by 

the Special Master (D.I. 277). There was no D. Del. L.R. 7.1'5 Motion for Reargument fiied by 

any party or third party. 

g. Fry's Participation in the Process 

The Class Plaintiffs take the position that the Protective Order is the law of the case, and, 

regardless, Fry's has not met its good cause burden to effect its change. D.I. 464. Fry's on the 



other hand, while asserting that it has shown good cause, attempts to characterize the process 

leading up to entry of the Protective Order as, in essence, a meet and confer among the parties, 

the Third Parties and ultimately with the Special Master, and suggesting that Fry's participation 

or lack thereof in such process should have no consequence. D.I. 467. The Special Master 

concludes that the participation or lack thereof of Fry's in the established process is a factor that 

is appropriate to consider in the good cause analysis as to whether the Protective Order should be 

modified. 

2 ,  Fry's Present Concerns Regarding the Protective Order Were Raised Previously 

Fry's present concerns with respect to the existing Protective Order were previously 

raised in the context of Third Party Objections. These concerns were specifically considered in 

the Protective Order Report and Recommendations and were addressed either through revision or 

rejected. D.I. 22 1, pp. 39-40'44'48-49, 81-82, 90'96-97. 

a. Experts/Consultants 

Fry's suggests that prior to the disclosure of highly confidential information to any expert 

or consultant, the party seeking such disclosure should provide Fry's with not less than ten days 

advance notice of such disclosure, which notice shall identify the expert or consultant, identi& 

the person's title, job responsibilities and affiliations with any party, and include a copy of the 

person's most recent curriculum vitae that identifies all of such person's past and present 

employment and/or consulting relationships, D.I. 328 at Ex. E, Case No. 05-485. Further, Fry's 

suggests that each party should be limited to designate only one expert or consultant who is 

authorized to receive such highly contidential material. Id. 

With respect to seeking the disclosure of the experts/consultants that may have access to 

its highly confidential information, Fry's did not object to paragraph 1 1  of the Proposed 



Protective Order in its Third Party Objection. D.I. 221 at 44-45; 92-96, 

Regardless, a number of third parties did object to paragraph 1 I of the Proposed 

Protective Order. The Protective Order Report and Recommendations described the objections 

to paragraphs 6(b) and 1 1 and the resolution of same as follows: 

C .  Paragraph 6(b) and 11 (revised1 

Paragraph 6(b) and 1 1 address disclosure of Confidential 
Discovery Materials to ExpertslConsultants. The Third Parties objected to 
the original language of these paragraphs on the basis that it would permit 
disclosure of their Confidential Discovery Materials to such professionals, 
without notification to the Third Parties. As argued by the Third Parties: 

The technology world is small and getting smaller every 
day. And who the parties are selecting, and my guess is 
there's going to be quite a number of experts and 
consultants in this case, and who they're using may very 
well be relevant to the non-parties in the context of the 
ordinary course of their business. . . [Tlheir is clearly a 
legitimate business interest for the non-parties to know 
who's getting access to their incredibly sensitive 
information. 

D.I. 143 at 88:12-896. 

The Parties initially argued against the change sought by the Third 
Parties "simply because there's going to be a lot of experts, a lot of 
consultants. Many of them are non-testimonial. And both Intel and AMD 
view that as work product that we wouldn't, in the ordinary course, be 
disclosing to anybody, nor would we have any obligation to do SO." D.I. 
143 at 89:13-20. The Parties, however, went on to offer that they would 
be willing to accommodate the Third Parties' concerns in the spirit of 
compromise, and agreed to work with the Third Parties to come up with 
mutually acceptable language. 

Following the hearing, by submission dated June 15,2006, the 
Parties agreed to revise the concluding paragraph of Paragraph 1 1 to add 
the following language: 

Except with the consent of the Producing Party, however, 
Confidential Discovery Material shall not be disclosed to 
an expert or consultant who at the time of the intended 
disclosure is an officer or employee of a party. 



Achowledne of Protective Order signed and executed by a 

made available to Third Parties whose confidential 
Discovery Material is disclosed to that ExwrtlConsultant, 
under the express agreement that such Third Parties 
maintain the information contained in the 
Acknowledgement in absolute confidence. 

Based upon this record, the Special Master concludes that Paragraphs 6(b) 
and I I of the Proposed Protective Order, including certain of the proposed 
revisions agreed to by both the Parties and the Third Parties, is acceptable 
and recommends that the proposed revision to Paragraph 11  should be 
reworded as set forth above. 

Protective Order Report and Recommendations D.I. 22 1, pp. 8 1-82. 

While the revisions set forth above do not provide Fry's with 10 days advance notice and 

the extensive work history in the form of a curriculum vitae that it now seeks, the Protective 

Order does strike a balance between the interest of non-parties in knowing who will have access 

to their confidential information and protecting a party's ability to retain its own expert of 

choice. Accordingly, the Special Master concludes that Fry's has not shown good cause to 

disrupt this balance and modify the Protective Order in this regard. 

b. In-House Counsel and a Two-Tier System 

In its proposed revisions to the Protective Order, Fry's suggests a two-tier system - one 

tier for outside counsel's eyes only in connection with discovery material believed to be 

extremely confidential andlor sensitive in nature or a "trade secret" (as defined in Fed. R. Civ. P. 

26(c) and 45(c)(3)(B)(i)) and a second tier for less sensitive material that would contemplate in- 

house counsel review. D.I. 328 at Ex. E, Case No. 05-485. 

In its Third Party Objection, Fry's also argued for this two-tier approach to protect its 

highly confidential information from in-house counsel. D.I. 22 1 at 39-40 and 48-49. Fry's 

was not alone with its concern regarding in-house counsel of the parties having access to 



Confidential Discovery Material. Id, 

The concerns with respect to in-house counsel's acccss to Confidential Discovery 

Material were primarily addressed in the revision to Definition C of the Protective Order 

delining "In-House Litigation GounseI."fJ,I. 221 at 86-87.9 Specifically, the revisions to the 

delinition of In-House Litigation Counsel were designed to expand the categories that would 

prohibit the disclosure of Confidential Discovery Material to include in-house counsel who are 

engaged in: (a) the review or negotiation of any contract with a producing party related to the 

sale of microprocessors, (b) counseling in connection with PC or server manufacturing or 

operating system or software design or development, and (c) the licensing of Microsof't software 

or technology. D.I. 221 at 86. 

The Proposed Protective Order had already carved out in-house counsel that were 

engaged in the review and approval of competitive pricing or marketing programs which is, 

among others, one of Fry's primary concerns. Id. 

Further, in response to the concerns raised by the Third Party Objections, the parties 

proposed to limit the number of in-house lawyers who would receive access to third parties' 

discovery materials to two lawyers at Intel and two lawyers at AMD. D.1. 221 at 86; D.I. 277 7 

6fc). Additionally, the parties proposed to revise paragraph 6(c) of the Protective Order to 

require notice to the producing parties of the identity of the in-house lawyers who will have 

access to the discovery materials. D.I. 221 at 48-49 and 86; D.I. 277 11 6(c). 

Finally, with respect to Fry's concern regarding where and how in-house counsel have 

access to Confidential Discovery Material, paragraph 9 of the Protective Order already limited 

the way in which in-house counsel could view and access Confidential Discovery Material. D.1. 

5 Although the Protective Order Repon and Recommendations refers to Definition J in this regard, it is Definition G 
of the final version of the Protective Order (D.I. 277) that contains the definition of In-House Litigation Counsel. 
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221 at 48-49 and D.I. 277 at '1 9. 

Despite the existing protections in the Protective Order regarding In House Litigation 

Counsel having access to highly confidential information, Fry's persists in arguing for a two-tier 

form of Protective Order. At the May 1 Hearing, the Special Master permitted Fry's to 

supplement its filings with a post-hearing submittal that focused on a protective order entered by 

Judge Kent A. Jordan in In re Tricor Direct Purchaser Antitrust Litigation, No. 1 :05-cv-00340- 

KAJ and t:05-cv-00360-KAJ (D. Del.). On May 2, 2007, Fry's submitted its letter and 

supporting materials, which materials included letter briefs previously submitted to Judge Jordan 

by counsel for the parties in In re Tricor Direct Purchaser Antitrust Litigation, D.I. 45 1 through 

D.I. 453. 

The Special Master did not find the protective order entered by Judge Jordan to be 

particularly instructive to the matter sub juu'ice, as every protective order has its own unique 

history involving the negotiations and concerns of the interested parties that went into its 

crafting. 

Similarly, Fry's directs the Special Master to statements made by Judge Farnan over six 

years ago in F. Hoilfman-La Roche, Ltd. v. I ~ e n  International. Inc., Case No. 98-318-JJF, 

whereby Judge Farnan states: "In this district, highly confidential, assuming the information is 

properly designated, ... is limited to outside counsel, experts and consultants." DD.I. 467, Ex. 

B. 10 At the same time, Fry's in its May 2, 2007 submittal included correspondence from Chief 

Judge Sue L. Robinson dated March 14, 2006, and an Order dated January 25, 2005, that appear 

to be directly at odds with the foregoing statement of Judge Farnan. D.I. 452, Ex. C. 

Specifically, in the March 14, 2006 letter, Judge Robinson writes, "I allow in every case one in- 

10 Notwithstanding the earlier statement, Judge Faman did, of course, adopt the Protective Order Repon and 
Recommendations in its entirety and entered the Protective Order as proposed. 
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house representative to view the most confidential of documents.'"; January 25, 2005 Order 

( s m e )  at & 

Interestingly. neither Fry's nor the Class Plaintiffs ~n their witten responses direct the 

Special Master to any relevant case law on the subject. Fry's. however, in its May 2, 2007 

submittal included correspondence to Judge Jordan dated November 24, 2006, that sets forth 

relevant case law regarding whether and when it is appropriate to exclude in-house from having 

access to confidential information. D.I. 452, Ex. C. The Special Master believes that a review of 

the relevant case law is both instructive and compelling. 

The seminal case on the subject is U.S. Steel Corp. v. United States, 730 F.2d 1465 (Fed. 

Cir. 1984). U.S. Steel provides that a party's designation as in-house counsel cannot serve to 

automatically deny that party access to information deemed confidential. Id. at 1467. See also 

K.R. Donnelley & Sons Co. v. Quark, Inc., C,A. No. 06-032-JJF, 2007 WL 61885, at * l  (D. Del. 

Jan. 4, 2007); Affymetrix, Inc. v. Illurnina, Inc., C.A. No. 04-901-JJF, 2005 WL 1801683, at $2 

(D. Del. July 28, 2006); United States v. Dentsply International, Inc., 187 F.R.D. 152$ I59 (D, 

Del. 1999)"; Motorola, Inc, v. Interdigital Technology Corp., C.A. No. 93-488-LON, 1994 WL 

16189689, at *3 (D. Del. Dec. 19, 1994). U.S. Steel further provides that courts must look to the 

factual circumstances surrounding each individual counsel's activities, associations and 

relationships with a party, with a focus as to whether in-house counsel are involved in the 

competitive decision making process. Id. at 1468. This District has consistently followed U,S. 

and its "competitive decision making standard" when considering whether in-house 

counsel should be denied access to highly confidential information.I2 See, e.g., R.R. Donnelley, 

" While court applied the "competitive decision making standard" to the motion at issue because the litigants 
agreed on such standard, the court acknowledged that non-parties to litigation are situated differently than parties, 
not having undertaken the risks of disclosure. Id. at 160, n. 7. 
" It should be noted that a line of cases exists recognizing that courts often afford fuller protection to technological 
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2007 WL 61885, "1; Affymetrix, 2005 WL 1801683, at *2; Commissariat A L'Ener~ic 

Atomiaue v. Dell Comouter Corn,, C.A. No. 03-484-UJ, 2004 WL 1 196965, at *2 (D. Del. 

May 25, 2004); Pentspl~,  187 F.R.D. at 159-60; Motorola, 1994 WL 161 89689, at " 3 .  

Carpenter Techoloav Corn. v. Armco, lnc,, 132 F.R.D. 24, 27 (E,D. Pa. 1990); Sullivan 

Marketing, Inc. v. Valassis Communications, Inc., C.A. No. 93-6350, 1994 WL 177795, at *2 

(S.D.N.Y. May 5, 1994). 

Where in-house counsel are not involved in competitive decision making, courts have 

routinely refused to bar in-house counsel access to confidential discovery materials, See, e.g., 

re Plastics Additives Antitrust Litigation, C.A. No. 03-2038, 2005 U.S. Dist. LEXIS 23771, at 

* 1 1 - 12 (E.D. Pa. Aug. 24, 2005)) (granting in-house counsel access to confidential discovery 

materials where no involvement in "competitive decision making"); Carpenter Technology 

Corn., 132 F.R.D. at 27-28 (allowing senior staff attorney access to confidential information 

where his affidavit indicated that he had no involvement in decisions regarding pricing of 

products or services sold, nor did he participate in marketing decisions or product design or 

production). 

While the Special Master did not conduct a hearing focused on named in-house counsel 

and their precise duties, the Protective Order at issue essentially accomplishes the same result by 

defining in-house counsel in such a way as to exclude persons who engage in competitive 

decision making." The restrictions contemplated by the referenced case law are built into the 

definition of "In-House Litigation Counsel" which provides as follows: 

"In-House Litigation Counsel" means any attorney who is an employee in the 
legal department of a Party whose responsibilities consist of overseeing the AMD 
Litigation or the Class Litigation, and who shall not from the date of entry of this 

cases (e.g., patent and design information). See, e.g ,  Safe Flight Instrument Corn. v, Sundstrand Data Control Inc., 
682 F. Supp. 20, 22 (D. Del, 1988). 
l 3  No third party requested such a hearing. 
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Protective Order through a period of one (1 )  year following the conclusion of the 
AMD Litigation or the Class 1-itigation, whichever occurs later, be engaged in: 
(a) the review and approval of competitive pricing or marketing programs; (b) the 
review of any aspect of microprocessor or chipset manufacturing, (c) the filing or 
prosecution of patent applications, (d) the review or negotiation of any contract 
with a Producing Party related to the sale or marketing of microprocessors, (e) 
counseling in connection with PC or server manufacturing or operating system or 
software design or development, and ( f )  the licensing of Microsoft software or 
technology, 

D.1. 277 at Definition G. 

The Special Master concludes that Fry's has not met its burden to show good cause in 

light of the developed case law. Moreover, the Special Master concludes that Fry's commercial 

or trade secrets are adequately protected under the Protective Order. 

3. Fry's Should Not Have A Second Bite of the Apple, 

As set forth above, Fry's present concerns with respect to the existing Protective Order 

were previously raised in the context of Third Party Objections. These concerns were 

specifically considered in the Protective Order Report and Recommendations and were either 

addressed in some fashion through revision or rejected, D.I. 22 1, pp, 39-40, 44, 48-49, 8 1 - 

Fry's unconvincingly argues that the concerns it previously raised in connection with its 

Third Party Objection should now be revisited, as warranted by the different landscape 

confronting Fry's at the present. Tr. 19:6 - 23: 13. Specifically, Fry's argues in essence for a 

second bite at the apple because first, it was not sewed with the Subpoena until approximately 

one month after it had filed its Third Party Objection and, therefore, did not have notice with 

respect to the precise information being presently sought; and second there are now 'Yens and 

tens of law firms representing class plaintiffs that want to have access to Fry's data." Tr. 23:8- 



The Special Master concluded that the timeline in this case belies Fry's arguments: 

* July 12, 2005 - Class Plaintiffs filed their class action complaint (D.I. 1, Case No. 
05-485); 
October 4, 2005, AMD senred Fry's with a documents-only subpoena seeking, 
among other things, documents sufficient to show (a) financial inducements in 
connection with the purchase of computer systems, and (b) "retail sell-through of 
computer systems on a monthly basis since January 1 ,  2001" (D.I. 440, Ex. F of 
Volin Decl.); 
May 22, 2006 - Fry's filed its Third Party Objection in connection with the 
Proposed Protective Order (D.I. 98); . 

* June 2, 2006 - Fry's was provided notice of the opportunity to participate in the 
hearing regarding the Proposed Protective Order prior to its entry, and chose not 
to avail itself of the opportunity to participate in such hearing (D.I. 122); 
June 23,2006 - Fry's was served with Class Plaintiffs' documents-only subpoena 
seeking, among other things, transactional data which is considered a 
"commercial or technical trade secret" as contemplated by the Proposed 
Protective Order. (D.I. 206);" 
June 27, 2006 - The Protective Order Report and Recommendations issued, 
which included the following language: 

* * *  
WHEREAS, the preparation for trial of these actions may require 
the discovery and use of documents and other information which 
constitute or contain commercial or technical trade secrets, or 
other confidential information the disclosure of which would bc 
competitively harmful to the producing party . . . (D.I. 22 1, p. 4). 

July 17,2007, the deadline to file an objection to the Protective Order 
Report and Recommendations expires pursuant to Fed. R. Civ. P. 53(g)(2) 
and Fry's does not file any objection to the Protective Order Report and 
Recommendations; 
September 26,2007 - The Honorable Joseph J. Farnan, Jr. adopted the 
Protective Order Report and Recommendations (D.I. 275) and entered the 
Protective Order (D.I. 277); and 

* October 6, 2006 - the time to file a motion for reargument in connection 
with the entry of the Protective Order expires and Fry's does not file any 
such motion, 

The Special Master concludes that Fry's should not now be heard to complain. 

14 The AMD documents and subpoena and the Fry's documents-only subpoena are in large measure the same. They 
both seek data which should be considered commerciai or trade secret. 
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C. Fry's MisceIIaneous Obiections 

The Special Master defers consideration on all the objections, pending the on-going meet 

and confer process that the Class Plaintiffs and Fry's are presently engaged in. 

CONCLUSION 

For the reasons set forth above, the Special Master concludes as follows: 

1. The Court has authority, as the transferee court in multidistrict litigation, to 

adjudicate discovery disputes concerning documents-only subpoenas directed to non-parties and 

issued by transferring courts; 

2. Fry's has failed to demonstrate good cause to amend the Protective Order; 

3. Other Fry's objections are not ripe for consideration. 

In accordance with the Court's Order dated May 7,2007 (D.I. 465), a party may file 

objections to, o r  a motion to adopt or  modify, the Special Master's Order, Report or 

Recommendation on any issues related to the Motion to Compel no later than 5 days from 

the time the Special Master's Order, Report or  Recommendation is sewed. 

ENTERED this 
\p day of May, 2007 

\ / 

~ i n c w .  PO~MBA No. 100614) 
Special Master 
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,TN RE: 

----.---.--- ----- -- 

< * %XTt PAUL, 0:: behalf o f  nlmself : 
. 7  and all v c h e r s  s l rn l i a ray  

situated, : CONSOLIDATED ACTSON 

INTEL CG2POPATION, 

D e f e n d a n t ,  

O R D E R  

WHEREAS, the Special Master issued a Report and 

Kecomr:lc.ndatio11 (>,I. 3 6 7  in C i v .  Act. No. 05-48"j 4132 In 

C i v ,  ~ c t .  No. 05-md-i?17) cancer~i::g Class Pla inc iE f s " i e t t e r  

~ o t i o r ;  seek ing  to compel Fry Elcctr~nic"~ Inc. ta produce 

t r a c s a c t i a n a l  date (D.1. 319 i n  C i v ,  Act. No, 05-485; D.I. 422 in 

C i v ,  AcC.  No. 05-~1d- 1717) ; 

WHEREAS, ob-j cctiorls to the Report a1-i.d Recr=mmendat zun w e r e  

due by Kay 25, 2007, and none have been flied; 

NOW THEREPCRE, IT TS HEREBY ORDERZLI that the  Special 

?61as"er8 s Report  and Reconmer:datron @,I, 36'7 I n  Civ, Act. No, 35 -. 

- - 48s; 2.2. 482 ir: C i v .  A c t .  No* 05-md-1719) i s  m O P T E D ,  
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BEFORE Wb"grig,;l+ TERRELL HOD GES9 CHA41R,Wki N9 JOHN Fe KEE]YA4 iV9 Be 
LO FYELL +JE1%SEiV9 c d f ,  FREDERICK :%f8 TZ1 ROBER Ti L1 hIPL&ERp -ERa 
K A THR YAW He IPX-$4 TdL A 1VD DA J 7 D  HAAl'"dSENy JUDGES OF TFfE 
R-4 /YEL 

TR44NSFER ORDER 

This 1iiigatiot.i currently consists ol'four̂ lecxa actiosas listed or1 the attached Sci~cdule A ar~d  
13ending irs ~ ~ ~ ( f i s r r i c a s  as follows: ten actions in the Na;.flInem District ofC'aiifbmiaand four actions 
in aRc District of Dr-.laware,"I"iirsuasnt lo 28 U.S,@. 4 t407, glaisatifrs in crnc Morthcnrt District of 
Catif<>nsia action osigirlally nrovcd h r  centralization of this docket in their C:alifornia district, but 
they now fgvcsr sclcctiurl of the Djslriel of Delaware as transferee fomm. tBlair.rtiff i ~ r a  srne ofthe 
Delaware actions, Aeivaalccd Micro Deviccs, Inc, (p%h?'rilD), has stared ailat it does no1 crbjcct to 
cenlrali;.ation in the District o f  Delaware, so long as the Panel orders hhal Ahft3's actiibal bc ailowed 
ro procceti on n sepl~ratc tr;tck i l i i t l ~ i r~  ihc Seetioil 1407 proceedirtgs, .All other responding p&ies, 
(1.63, p'iaintiffs in ciglll of the nine reniai~aing Galifori~ia actions, the plair~tiffs in  Il-re three remaining 
Delaware actions, cosazrmon dcfendmt inlei Gorp., and plaintiffs in various Distr-ist o f  Deiaware and 
Nsi-lhcrn and Souli~cm District o f  Ca9ifc)nlia potential tag-aisng actions) suppond cenfraiization 
wirl-rout y uali ficar ion. With belt one exceptiora, all of these additional respondents also support 
designation of lfne Disisict of Dclawarc as transferee krum, Thh: lotae cfissenter on eEzis patiat is the 
plairrliffita a Ssuehern District of Cali fot-isia potential tag-along action, who fat'ors cenirafizatiorp in 
his dtalifonliit district, 

On the basis of llhs papers 5lcd ar:d hearing sessinl~ held, title Panel finds that fl~s aeliopts ira 
b h i ~  fitigatiorl involve eolzllrxlnxl yiicstioas of fact, and that centralization under Scetian 1407 in the 
District o1'Uelarsrare wiII serve the cunveniertcc ofthe parties and witnesses ar~d pt-omotc the just and 
efficient rvtldtlct sf ihc iitigation. AIJ actions invoi;v&: a1legatior.a~ that consn-ron defendant Irlrel Corp. 
nac~nopoiizc~a aiid untatrlf-ir t ly maintairieid a moncsl-ttsl y in the market for the rnicro~aroccssirag clnips that 
scre.~ as atse ""rains" ial'naosk muderrm computers. Ccntraiization under Scctkorr 1407 is ntrcessnry in 
order to eiiiixfinake r i t~y  licativc: djajcovcq~, prevent inconsistent pretrial nrlings (espcciraIl~~wii'h respect 

"l kc Panel has keen ~rotifrcd ofaddifioi:al rthaicci actions rccentiy filed in tile Xoreherri and Southern 
Districts of Calihmia, the Uistr~~k uUI)eiaware, the Southern Distract o f  Fiorida, and the Eastcrr~. and 
tt'cstcrn Districts ot"i'er;nrssce. 1-r light ofthe Pancl's disposi:iorl oi'ehis docker, ?hcss: actions \c;ild ho tyrcraeed 
as potenttat rag-along iact~ons. See 8tlic.s 7,4 and 7.5, R,I!.J.IY.M.I,., 194 F.lU1). 425,435-36 (2001). 



la, class ccrtificatror~ n?aiitrs), and conhtcrafe the rgiso~rrces eiftl~e parties, rhcir coalnsei and the-iiiaiiciarlgi 
Transfer infsdcr Section 1497 will have the rali~lasy effect of placii-tg all actions in this docker b e f i ~ e  
;a siriglik jerdgz who can foicbagnuiate a pretriztl progranai that: i)  allows discovery x i th  respect to any non- 
coxna~lon issues ti. psc~reed conctirrently with discovery or1 comrmon issucsl In re Joseph F S~i i th  
P'uftl~if Liticqtztioti, 3ii.T I;,Sttpp. 1303, 1404 (J,P.M,l;, 4976); and is) erastrrcs that pretrial proceec1Ing~ 
wial bc eencitrcted in a manner teadia~g to a just and expedi~io~~s  resolution of the actions tt3 ihc 
bcnciir o f  no! just S C B ~ T ? ~  but 211 o f  the I i f igaf io t~ '~ par!res. FVe decline to grant AhIitD's seqtiest It) 

issue specific instructions idaat coiidd limit the ciiscretica;~ of the transferee court to stnacturc this 
lirigaiiun as it  sccs f i t .  As Secriori i 407 pmcecdimgs evolvc in rite transkrcedistrict, .4MD may wish 
lo rc:lcw its ctrgttrrlejIt t l~ ; a t  "cf~z: rlarlire of its c la i~~rs  araciior its status 2s a iajltigarlt \vould w a m n t  
scpiuate iraekizlg b'iir its action within the centralixed %Dl,-%4 17 proecccfiatgs. Ttsat argilrnesai is onc 
to he arislrcssed to the trattsfcrcr court, hewever, and r-iot to the Panel. 

In conclucfing that the 1)istrict of' DeBitwilrc i s  an appropriate foruni h r  this docket, ~b.c 
observe that i )  the ciistrict is art accessibls: location that is  geogaphicaily cdsrnveniernd for many of t i l i s  
docket's iitigarars zinc! counscl; ii) the district is well eqiaipped with tho rcscanrees %hat this complex 
aniieralsr ckctekt is IikcIy ta rccfaaircr; arrd iii) the district is the altar rlnaninloais cllois-c of ali responding 
paraics. 

f?' IS 'I'l iEIIEt:&IRE ORIIEREI3 tB~;ir, pursuant to 28 1i.S.G. 3 1407, rhc actions listed or1 
Scklcdrrle '4 &and pcrrding airrsicfc thc District of Del;awiirc arc Lransfep~ed to t\iat district clad, with tire 
consent caf fh:ra" GOUI'I, assigned fo the !lonorable Joseph J. Farna11, Jr., fbacnorditlalcd or cesnsoIidatcd 
pretrial procccciings with the actiorms pcndlng tl~cre and listed on Scheduic A. 



David E. Ilij~fodi2r er rzk I..- h e i  C.-cjrp., C,A, No. 3~05-2669 
&faria P. P~*oi-zias v, Pisfel Cop., C.A. No, 3:135-2699 
Rona!~! Konieczh v, JkfeI C,'orp, C, A. No, 3165-2700 
Pt"lraii:ia ktAf PP-iekl~~tbs ti, irrt~?% Gorp,, C.A. Kc), 3:05-2720 
St't.eveJ. fin mi it or^ tB. dnkel Col-I?., C.A, No, 3:ljS-2721 
ll.fishnek Brauah, ei  ub. v, ittie! C O ) ~ . ,  C,A, NU, 3:05-2"f3 
Susan Bu3c.l~ k tribe1 Coy . ,  C,A. KO. 3:0$-275% 
BXEtsfon Fri~aiel; el dl.  v, If~ieb Glurp,, C.A. No. 3:05-28 t 3 
D~+~ighf E- Dicii(C~50rt tt. Infd Corps, C. A. No, 3:05-28 1 8 
The Xfizrman Press IJ .  Jrated Gorp, , C, A. No. 3 $5-2823 

8 4 d ~ ~ ~ ~ ~ e i d  hficr-cl S>evices, h c . ,  ed 811, v, Xjrtek C o p ,  el a!., C.A, No- 1 :05-44 1 
Jim Aridiq:e6!, irt ab, v. f~rrel Gorp. C.A. No. 1 :03-475 
Ruberr $, Rrrinst.crler, el irl. v. Iiorei COT., C.A. No. 1105-473 
iGfitfrke~v Kr:~d t'ifz, er ctil v, bzfcl Gorp., G. A. No. I :id5-476 





IN THE UNITED STATES DISTRICT C o w r  
FUR THE DISTMCT OF DELAWARE 

-- ------- 

1 
IN RE 1 
INTEL. CORPOMTION 1 MDL NO. 17 17-JJF 
kl1CROPRCICESSOR ilNT1TRUST 1 
LITIGAFFIOK I 

.- -.-- .. 1 
1 

ADVANCED MICRO DEVICES, INC.. a ) 
Delaware corporation. and AFvfD ) 
INTERNATIOXAL SALES &: SERVICES, 1-TD., ) 
a Delaware corporation. 1 

) 
Plaintiffs, 1 

1 C.A. NO. 05-441-JJF 
V.  ) 

1 
INTEL CORPORATION, a Delaware corporation, ) 
and INTEL KABUSHIKI KAISHA, a Japanese ) 
corporation, 1 

1 
Defendants. ) 

1 
PHIL PAUL, on behalf of himself 1 
and all others similarly situated, 1 C.A. No. 05-485-JJF 

1 
Plaintiffs, ) CONSOLIDATED ACTION 

) 
V. 1 

1 
INTEL CORPORATION, ) 

Defendants. 1 

AMENDED CASE MANAGEMENT ORDER NO. 6 

The following provisions shall apply to the taking of depositions in this 

case and, where applicable, modify the provisions of Rule 26 and any applicable local 

rules of the Court By these provisions, the parties do not waive any objections a witness 



may have to the taking of a deposition. including. but not limited to, the location or 

length, which will be raised promptly and addressed by the Special Master. as required. 

1. Notice and Logistics. 

a. De~osition Point Person. Intel, AMD, and Class Plaintiffs each will 

appoint a deposition point person to whom all communications regarding depositions will 

be sent, The parties will cooperate to expand the notitications as necessary and 

convenient. but for a communication concerning the notice or scheduling of a deposition 

to be efikctive it must be made by email to the deposition point personjs). 

b. Advance Notice Of Depositions. Between the first and fifth of each 

month, each side will notify the other by e-mail or letter of the depositions each party 

wishes to take the following month. including third parties, and will include in the 

notification the estimated number of hours of examination by the noticing party. For 

party witnesses, the e-mail or letter should he followed-up by a formal deposition notice 

within 7 days. The deposition notice need not include a specific date or location to be 

effective, nor does it need to comply with the seven (7) day notice provision set forth in 

Local Rule 30.1. For 30(h)(6) depositions, the initial e-mail or letter should include a 

preliminary list of the topics of examination for that deposition. A final list of the topics 

of examination should he provided with the formal deposition notice within 7 days. 

Subpoenas will be prepared and served on witnesses as required, although the parties 

agree to cooperate to minimize the burdens. Absent unusual circumstances or compelling 

scheduling issues, party related witnesses (i.e.. current and former employees of a party) 

will be produced for deposition in the month requested, and third party depositions 

should also, to the extent possible, take place in the month requested. 



c. Scheduling of Dez,ositions. The parties will use best eiibrts to confirm the 

dates and locations for depositions as soon as practicable but no later than 14 calendar 

days after receipt of the letter requesting the depositions. 'The date for a deposition shall 

he final or "locked in*' and not subject to further change 10 days befbre the deposition is 

scheduled to rake place. absent agreement of the parties or a specific shot~ing of 

unavoidable good cause. 

d. and Videotaping01 Depositions. 'The parties have entered into 

a join1 arrangement with a court reporting and videographer firm that will govern all 

depositions. All depositions .tvill be videotaped unless the noticing side informs the 

parties to the contrary, For purposes of tabulating deposition hours each party has used, 

the videographer shall track to the nearest quarter-hour (rounding up) the time consumed 

by each party's examination (which is defined as the time from commencement 01' the 

examination through completion, excluding breaks), and the videographer shall announce 

the totals on the stenographic record at the conclusion of each day of examination. In the 

event a deposition is not videotaped, time-tracking shall be performed by the court 

reporter. 

e. Numbering of Deposition Exhibits. The parties will meet and confer to 

develop a protocol for the numbering of deposition exhibits to facilitate use 01' 

depositions at trial. The parties have agreed on distinct exhibit number ranges for use in 

depositions: AMD kvill use exhibit numbers 1 to 5000, Intel will use exhibit numbers 

5001 to 10000, and Class Plaintiffs will use exhibit numbers 10001 to 15000. Additional 

ranges will be assigned, if need be. Each party, with assistance from the court reporters, 



will track its own deposition exhibits and use their numbers sequentially from one 

deposition to the next by the same party. 

f. Deposition Hour .4llocations. The parties are collective allocated 2.086 

hours of merits depositions exclusive of exprrt depositions. AMD and Glass Plaintiffs 

are collecti\~ely allotted 1,147 hours; Intel is allocated 939 hours. For scheduling 

purposes, a full day of deposition shall consist o f 7  hours of examination. 

2. Location and Othcr Schedulin~ Issues. 

Depositions will be held in a city convenient to the deponent. The specific 

location of the deposition in that city will be selected by the deposing lawyer. 

Depositions tasting more than one day will be conducted day to day. unless the witness 

agrees to an adjournment requested by the examining party or unanticipated scheduling 

exigencies otherwise requires. Attendance and conduct at a deposition will be governed 

by Local Rules 30.3 and 30.6 and the protective order entered in this case. 

3. Special Master 

The parties agree that discovery issues that arise during depositions may be 

presented telephonically to the Special Master. Any decisions made in connection with 

such issues, except those involving privilege or other immunity or protection from 

disclosure, will be final and not subject to further review by the Court. Any objections 

raised will be deemed preserved for all purposes. 

4. Review, sign in^. and Custody of Transcript. 

The parties agree that that the original transcript will be sent to the attorney 

defending a witness, who will then promptly forward the transcript to the witness to 

review. Subject to reasonable extensions, which rvill be freely given, party witnesses will 



have thirty days from the &te the trarlscript is sent hy the court reporter to the defending 

attorney to review and sign the transcript. and the attorney will notify all parties of 

changes or corrections promptly, but no later than five (5) days after receiving them. The 

attorney representing a party witness or the attorney for the party that requested or 

noticed a third party deposition shall maintain custody of the original transcript and make 

it available upon reasonable request. The parties agree that copies of a transcript may be 

used as if they were the original litigation transcript, including where a witness fails to 

sign the original transcript for any reason after given an opportunity to do so, subject to 

the protective order. 

5 .  Special Provisions Applicable to Third-Partv Depositions 

a. Service of Notification. In the case of deponents who are neither current 

nor former employees of a party, or other persons who are not under the control of a 

party, the notification provided for in Paragraph l(b) will also he served on (i) the 

deponent if unrepresented, or counsel known to represent the deponent in this litigation, 

and (ii) in the case of current or former employees of any entity served with a subpoena 

in this case. the entity or any counsel representing it. Service to the deponent will be by 

certified mail, and email, where available and reasonably ascertainable. All notices 

served under this paragraph will include a copy of this Order. Should the non-noticing 

party contemplate conducting an examination of the deponent lasting more than one hour, 

it will provide to the same persons a counter-notice setting forth the estimated duration of 

its examination. 

b. Scheduling of De~osition. Any person receiving such a notice (and 

counter-notice), or counsel acting on his or her behalf, will provide date(s) for the 



commencement of the deposition in the month requested as soon as practicable but no 

later than 14 calendar days after receipt of the letter requesting the deposition. The 

proposed date(s) should be sul'ficient to accon~modate the time estimates of the parties, 

llpon receiving a proposed start date. the requesting party will promptly cause a 

subpoena for that date to be sened on the deponent or any counsel authorized by the 

deponent to accept service. In the event the deponent or hisiher representative hi ls  

timely to provide a start date, the deposition will be noticed for a date selected by the 

requesting party. Absent some further agreement of the parties and the deponent, the 

deposition will commence on the date specified in the subpoena unless the deponent 

applies for a protective order from this Court pursuant to the Procedures for the 

Handling of Discovery Disputes Before the Special Master dated June 26, 2006, as 

amended on October 9, 2007 (available on Pacer). Any such proceeding shall be 

commenced sufficiently early so as to permit the deposition to proceed on the 

scheduled start date in the event the application is denied. 

c. I&putes Over the Schedulinr of Third-Party Depositions. The parties 

recognize that document productions, including some third party productions, are 

ongoing. A party receiving notice of a proposed third-party deposition that believes the 

deposition is premature given the status of pertinent document productions. will within 

seven days provide a witten objection to the requesting party and to the deponent. Any 

scheduling dispute the parties are unable to resolve shall promptly be brought to the 

attention of the Special Master for resolution. The pendency of any such dispute, 

however, shall not relieve the deponent and the parties of their scheduling obligations 

under this Order. 



d. 1,ocaI Rule 30.6, Local Rule 311.6 shall apply to the defense of third- 

party depositions. 

6. Third Partv Document Production Cut-Off. So as to permit timely 

completion of third-party depositions. all third parties currently under subpoenas duces 

tecum are ordered to complete their production of documents on or before August 79, 

7008. Plaintiffs shall so inform third-parties of this production cut-off by serving copies 

of this Order on them or their counsel. Any third-party that believes it cannot comply 

with this deadline shall apply to this Court for relief from it on or before July I ,  

2008. 

7. Reports to the Special Master. Within fifteen days of the end of every 

second month (beginning July 15, ZOOS), the parties will jointly report to the Special 

Master on the number of hours of depositions each has expended during the preceding 

two months and any issues relating to progress of the depositions, or any other issues, 

that have arisen in connection with the depositions. 

ENTERED this 20' day of June, 2008. 8 
", /' 

~incen-6 1 4) 
Special Master 

SO ORDERED this day of June, 2008. 

~ e l u r e  District court Judge 
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JONES DAY 

2727 NORTI-1 HARWOOD STREET DALWS TEXAS 7520 1 - 15 15 

IELEPWONE 2 24-220-3939 FACSIMILE, 21 4-969-5 100 

D~rect Number (214; 969-2963 
dtconrad@jonesday corn 

VIA E-LIAIL AND FEDERAL EXPRESS 

Ron Eberhard 
Clerk of U.S. District Court 
District of Ilelaxvare 
J. Caleb Boggs Federal Building 
844 King Street 
Lockbox 18 
Wilmington, DE 19801 

Re: Ahlunced ..iicro Deric'es. Ztzc., ~ > t  crl. v. Zntcl Corp , ct al. (C.A. No. 05-44 1 -JJF) 
In re Intel Cbrp ,tficroproce.ssor Anfitrust Lifig~~tion (LIDI- No. 17 17-JJF) 
Paul v. Intel Cbrp. C.A. No. 05-485-JJF) 

Dear Mr. Eberhard: 

Enclosed for filing in the above matter please find non-party Dell Inc. 's ("Dell's") 
Objections and Comments on the Proposed Protective Order in the above-referenced matter. As 
a non-party to the above matter, Dell files these comments and objections pursuant to the 
Stipulation and Order regarding the Protective Order approval process. signed by Judge Farnan 
on May 1 1,2006. 

';Sre will also transmit paper copies of this letter and the originally executed copy of 
Dell's objections. If you have any questions regarding these matters, please do not hesitate to 
contact me. 

Very truly yours. 

Daniel T. Conrad 

Enclosure 
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IN THE trNITEU STATES DISTRICT COCRT 
FOR THE DISTRICT OF DELAFVARE 

AIIL'AKCFI) VICRO DFVICES, INC., a 1 
Delaware corporatton. and AMD 1 
INTERNA I3ONAL SALES & SERVICE. 
L 1 D.. a Dela~care corporation, ) 

1 
Plaintit'fs, 1 

) 
vs. 1 C. A. No. 05-441 JJF 

1 
INTEL, CORPOR,ITION, a I3elaware 1 
corporation, and INTEL KABUSI-IIKI 1 
MAISHA, a Japanese corporation, ) 

) 

-- Defendants. 1 
) 

IN RE 1 
INTEL CORPORATION 1 
MICROPROCESSOR L4NTITRUST ) MDL No. 171 7-JJF 
LITIGATION 1 

1 
1 

PHIL PALJL, on behalf of himself 1 
And all others similarly situated, 1 

1 C.A. No. 05-485-JJF 
Plaintiffs 1 

1 CONSOLIDATED ACTION 
v. 1 

1 
INTEL CORPORATION, ) 

1 
Defendants. 1 

DELL INC.'S OBJECTIONS AND CO&J.MENTS TO 
PROPOSED PROTECTIVE ORDER 

Pursuant to thc May I .  2006 Notice of Proposed Protective Order, non-pasty Dell Inc. 

(--Dell") submits the follovting ob.jections and comments to the Proposed Protectixe Order 

("Proposed Order"): 



BAGKGROI-NT) 

After AhID commenced this action against Intel. AMU notitied UeII that it planned to 

subpoena certain documents from Dell. Dell and AMD thereafier entered into a Stipulation Re: 

Preservation of Documents. which \$as entered by the Court on Septenlber 12. 2005. On 

October 4,3005, AhlD serted a subpoena on Dell seeking production of certain infomation. 

Dell and AhlD later entered into a Supplemental Stipulation Re: Preservation of Doc~iments. 

AhlD and Dell are currently negotiating the scope and procedures for IJell's document 

production. Intel has indicated that it intends to serve a subpoena on Dell in June 2006. 

OBJECTIONS AND COMMENTS 

Dell has the following objections to and comments on the Proposed Order: 

I. Dell's Confidential Discovery Material Should Be Protected At Trial And During 
Other Court Proceedings - Paragraph 14 

The Proposed Order contains a provision for AMD, Intel. and the Class Parties (the 

"Parties," as defined in the 13roposed Order) to meet and confer for the purpose of determining 

which documents require corlfidential treatment for trial. (Proposed Order T; 14.) But the 

Proposed Order provides no protection for a Third Party's Confidential Discovery Material. Dell 

requests that the Court require the Parties to give Dell 10 days" written notice and to meet and 

confer with Dell if any of the Parties anticipates using Dell's Confidential Discovery Material at 

trial or other court proceeding. Such a provision would allow Dell the opportunity to take steps 

to protect its Confidential Discovery Material while not unreasonably burdening the Parties. 

I>ell requests that the following language be added to Paragraph 14: 

"Before the Parties may use Confidential Disco~ery Material of a Third Party at 
trial. a hearing, or other open court proceeding, they are required to g i ~ e  the Third 
Party 10 daq s' &ritten notice." 



II, Dell's C~onfidential Discor-eq &$aterial Should Be Protected In Depositions - 
Paragraph 5 

Paragraph 5 ctf the Proposed Order provides a mechanism to treat depctsirion testimony as 

confidential, but this paragraph does not provide adequate protection to Third Parties. Since Dell 

is a non-party, it will not be attending all depositions, which makes it dit'ticult -- if not 

impossible -- for Dell to protect its Confidential Discovery Material used during depositions. 

especially of fornter Dell emplojees or witnesses uho have never been a Dell ernployee but 

whom might be sho\xin Dell Confidential Discovery Material. Moreover, it would be unfair, as 

currently provided in Paragraph 5 ,  for such a "witness or his or her attorney" to be given the 

transcript for purposes of desipating it as confidential, as neither the witness nor their attorney 

would necessarily have Dell's interests in mind. (See Paragraph 5.) For that same reason. it 

would also be unfair for "those attending the deposition" to "agree at its conciusion that it may 

be treated as non-confidential." (Id.) 

Dell requests that all deposition questions. testimony, and exhibits retlecting its 

Confidential Discovery Material be automatically designated as Confidential Discovery Material 

and that no such designation may be cbanged unless Dell is afforded the procedures of Paragraph 

I6 of the Proposed Order. Dell requests that the following language be added to Paragraph 5 :  

*'If Confidential Discovery Material o f a  Third Party is disclosed in questions, 
answers, objections, exhibits, or otherwise during a deposition, the entire 
deposition (including exhibits) shall be designated "Confidential Discovery 
Material" unless and until the Third Party otherwise agrees or the procedures of 
Paragraph 16 are followed. No witness, attorney, or other person attending the 
deposition. unless it is an attorney for the Third Party, may make any agreement .. 
or designation to the contrary. 

111. Witnesses Should Be Required To Sign An Acknowledgement Of Protective Order 
Before Being Shown Dell's Confidential Discovery Material - Paragraph 10 

Paragraph 10 addresses the use of Confidential Discovery Material with a Producing 

Party's former employees and the author ! recipients of the Confidential Discovery Material. 



Paragraph 10. hok-tever, does not require that such a \\iitness be informed of the protective order 

hejof-e co~~nsel  discloses Confidential Disco~ery hlaterial and does not reyzrire the t~itness to 

sign the Acl\nothledgment of Protective Order. Further. Paragraph 10 pro\ ides that fomcr 

ernplojees of one Part) who are currently emplojed by the opposing Part) may notbe shout1 

Confidential Discovery Material. but no such protection exists Ibr Third Parties. 

Dell requests three changes to Paragraph 10. First, the first word of Paragraph 1 0  -- 

"upon"' - should be changed to "before," much like Paragraph I I .  Second, if the witness refuses 

to sign the Acknowledgement of Protectite Order, Dell should be given 10 days' written notice 

and have the opportunity to detennine whether, h r  example, a former employee is bound by a 

confidentiality provision in a Dell employment agreement or is otherwise independently bound 

to keep Dell's infurnation confidential. If the witness has no such obligation, Dell would then 

have the opportunity to seek relief from the Court regarding whether and the extent to which the 

witness could be provided access to Dell's Confidential Discovery Material. Third, if a forrner 

Dell employee or other potential witness is employed by a Dell competitor or other Producing 

Party. that witness should not be shown Dell Confidential Discovery Material except by separate 

u ~ i  tten agreement. 

These changes would afford Dell reasonable protection while not unduly burdening the 

Parties. Dell requests that Paragraph 10 be replaced with the following: 

-'Before disclosing Confidential Discovery Material pursuant to paragraphs 6(f) or 
6(g), other than to a current employee, director, agent or Rule 30(b)(6) designee 
of the Producing Party. counsel shall inform the uitness of the existence of this 
Order, the confidential status of the infomation disclosed, and the restriction that 
the information not be further disseminated or used for an? puposed other than 
the litigation. Before the disclosure, the ~ i t n e s s  shall sign and be pro~ided a 
~igned copj of the Ackno\i%ledgement of Protectite Order set forth and attached 
hereto. If the ultness %ill not sign the hckno~ledgement, the Contidential 
Discoverj Material maj not bc disclosed. Counsel may thereafter provide 10 
daqs' uritten notice to the I hird Part) \those Confidential Disco\erj btaterial is 



at issue. The notice shall identif: the x\itness and the Contidential Discoserq 
X'larerial incolxfed with speciticitq (b3 document control numbers, deposition 
transcript page and line references. or other rneanc cufficient to eacilj locate such 
materials). Unless agreement is reached or the Court orders others\ ise. at the end 
of 10 dais, the Confidential Disco-tert izifaterial may be disclosed to the uirness 
under the same terrns as if the  itn nebs had executed the Aci\nouledgen~ent of 
Prokcti\ e Order. No copies of Confidential Discot erq ltIaterial shall be provided 
to a witness other than for purposes of the deposition examination without the 
uritten consent of the Producing Party. No Gontidential Discowry hlaterial of a 
Party shall be shomn to a k m e r  emploqee of a Part-y emploled by the opposing 
Party. except pursuant to separate \+riaen agreement. No Confidential Discoxery 
Material of a Third Partq shall be shown to a witness employed by a competitor of 
that Third Party or other Producing Party, except pursuallt to separate t+ritten 
agreement." 

IV. Dell Should Be Notified And Given The Opportunity To Protect Its Confidential 
Discovery Material That Is Filed tinder Seal If That Information Might Be 
Unsealed - Paragraph 23 

The Proposed Order contemplates that the Parties could file Dell Confidential Discovery 

izilaterial so long as it is filed under seal. (Proposed Order 1/1[ 23-24.) 'The Proposed Order does 

not, however, contain any procedure requiring the Parties to give Dell notice before any effbrt is 

made to unseal its Confidential Discovery Material. Dell requests a 10-day written notice and 

asks the Court to add the following language to Paragraph 23 of the Proposed Order: 

"Before the Confidential Discovery Material of any Third Party may be unsealed, 
the Parties are required to give the Third Party 10-days' written notice of the 
possibility that the material might be unsealed. The rtotice shall identify the 
Confidential Discovery hlaterial involved with specificity (by document control 
numbers, deposition transcript page and line references. or other means sufficient 
to easily locate such materials)." 

V. Dell Should Be Informed Of The Identities Of In-House Litigation Counsel Given 
Access To Its Confidential Discovery Material - Paragraph 6(c) 

Paragraph 6(c) provides that the identity of "In-House 1,itigation Counsel" shall be 

disclosed to the opposing Party. but it saqs nothing about Third Parties. Dell requests that it too 

be provided the identities of In-House 1,itigation Counsel to ~vhom its Uonfiderltial Discosery 

Material is shot+n. Dell requests that Paragraph 6(c) be replaced by the follox+ing: 



--'Tc\o In-House 1,itigation C'orrnsel identified to the Producing Party:" 

I .  Dell's Confidential Discovery hhralerial Should Not Be l'sed In The "Japan 
Litigation'" C'ntil The Japan Court Permits Discoteq And Enters An Adequate 
Protective Order 

There are tarious protisions of the Proposed Order that ~\ould allow Dell's Confidential 

Discovery Material to be used in the Japan Litigation. (S'ge, e.gg-., Ilefinitions 13, I, K, I., O and T'' 

1 ,  2, 6(d). 6(h), 8, 1 1 ,  17, 18, 20-22, and 16-28.) But the Japan coust has apparently not entered 

any protective order. the Parties have not indicated that they have requested a protecti~e order. 

and it is unclear whether the Japan court will do so or that it even has the pother to do so. (See 

id. 6(d) (recognizing that the Japan court has not instituted procedures to protect 

confidentiality) and 7 2 1 (same).) I>ue to this uncertainty, Dell asks the Court to rnodilj. the 

Proposed Order to disallow discovery conducted under this Court's protective order to be used in 

the Japan Litigation. If and when the Japan Court addresses third-pasty discovery and 

confidentiality, Dell will be in a position to evaluate the protections offered by that court and 

express any concerns at that time. Moreover. AMD and Intel should not be able to end run 

discovery protections that might be available to non-parties in the Japan Litigation by conducting 

U.S.-based discovery and shipping it all to Japan. If Dell is entitled to protections from 

discovery in the Japan litigation, Dell should not be forced to waive those protections by 

participating in discovery in this case. 

Dell requests that the Japan Litigation be excluded from the Proposed Order entirely, 

including the h l l o ~ i n g :  ( I )  that Definitions B, K. and O be deleted, (2) that Definitions I, J ,  L, 

and bl hate references to "Japan Litigation'" removed. ( 3 )  that Paragraphs 1 ,  2,6{d). 8, 1 1. 17, 

18, and 26-28 have references to "Japan Litigation" removed, ( 3 )  that Paragraphs 6(h) and 20-22 

be deleted. and (5) that the Japan Counsel and Japan Expest:Consultant ,Acknowledgement of 

Protective Order be deleted. 



VII. Dell Should Be Able To Produce All Responsive Information Without The Burden 
Of The Proposed Notification Process - Paragraph 18 

, I s  a buyer of microprocessors and chipsets, Dell has received from both L4k3D and Intel 

technical and financial information that AbID and Intel consider confidential to themseltes. Dell 

estimates that it has thousands of documents that ma> contain confidential AMD or Intel 

information. Dell is prepared to produce to all Parties -- %ith the confidentialit? legend required 

bq the Proposed Order - the infomation it has receiced from AMU and Intel. 

The Proposed Order, holxever. would require Dell to engage in the burdensome and 

costly process of a document-by-document analysis to determine cxhether a responsice document 

rnight contain information that AMD or Intel consider to be coniidential, give notice to AMD or 

Intel of the possible production, wait to see if AMD or Intel have objections to the production, 

and then wait until any objections are resolved. (Proposed Order tj 18.) Neither AMD nor Intel 

have explained why Dell cannot produce their Confidential Discovery Material to the other party 

so long as it is labeled "confidential" as required by the Proposed Order. Moreover. as a non- 

party to this matter, Dell should not be required to devote the substantial attorney time it cvould 

take to resolve confidentiality issues on a document-by-document basis. Dell requests that the 

first sentence of Paragraph 18 remain in the Proposed Order. but that the remainder of that 

paragraph be deleted. Alternatively, Dell requests that AMD and Intel simply agree that it can 

produce documents without regard to the process set forth in Paragraph 18. 

VIII. Dell Shoufd Have More Than 10 Days To Respond To A Challenge To A 
Confidentiality Designation 

AMD and Intel have agreed to respond to each other within 10 days of a challenge to 

confidentiality designations. (Paragraph 16.) No doubt AlZilD and Intel h i l l  ha\ e armies of 

l a y e r s  working on this case for >ears to come. Dell, on the other hand. \ i t i l l  have little or no 

involcernent in this litigation once it produces documents. If Doll's conlidentiaIit> designations 



are challenged. it mill reasonabl? take more than 10 days to respond to such a challenge. Dell 

requests that the "ten ( 10) court dqs" provision of Paragraph lil(a). (b). and (e) be changed to 

"thirty (30) calendar days" for challenges to Third-Party designations. 

IX. Misrelianeous 

A. Definition J Should Extend to the Conclusion of .'AII" Litigation, Not "Any" of 
the Litigation 

Definition J ("In-House Litigation Counsel") restricts certain conduct for a period of "one 

year fbllowing the conclusion of u ~ y  of'  the litigation. The word "my" should be changed to 

"all" to effectuate the apparent intent of the definition - to prevent in-house counsel for a Party 

who has been permitted access to Confidential Discovery Material fiom engaging in certain 

businessilegal functions for one year after the litigation is concluded. The definition could 

alternatively be modified to track the "whichever occurs later" language of Paragraph 8, which 

refers to a one-year prohibition on In-House Litigation Counsel participating in the patent 

process. 

B. Definitions .I, L, and M Omit Reference to "California Class Litigation" 

Definition J ("In-House Litigation Counsel"), Definition L ("Producing Party" and 

"Receiving Party") and Deiinition M ("Third Party") refer to the AMD Litigation, the Class 

Litigation. and the Japan Litigation, but they do not refer to the California Class Litigation. 

Counsel for iZMD informed Dell that the omission appeared to be inadvertent. If' intentional. 

hotliever, Dell reserves the right to respond to any explanation of the purpose of intentionally 

omitting this litigation from these definitions. 

C. Paragraph 15 Omits Reference To "Japan Litigation'" 

Paragraph 15 refers to the AhlD Litigation, the Class Litigation, and the Calihmia Class 

Litigation, but it does not refer to the Japan Litigation. It is unclear whether this omission bas 



intentional. As nored above, Dell belie\ es that the Proposed Order should not allou for 

discokery in the Japan f itigatirtn. NevefiI~elcss. should the Cor~rt allow the Parties to use 

Confidential I~iscnvery S"llkrials of Third Parties in the Japan I.itigation, Ilell asks the Court to 

include ',Japan Litigation" in 1)aragraph 1 5 

D. Paragraph 6(b) Mav Contain An Incorrect Reference 

Paragraph 6(b) refers to "limitations set forth in Paragraph 10 herein.'' It appears to Dell 

that this provision should reference Paragraph 1 1. rather than Paragraph 10. 

Dated: Map 19, 2006 
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