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INTRODUCTION - 
For at lcast llic past dccadc, Intel has continuously used its ovcrwliclni~rig cconornic 

might to cocrcc customers from doing business w ~ t h  AMD This cocrcio~i suppressed the 

dcmand for AMD's products so strbstantinily that AMD was forccd to REDACTED 

ccase aitogcther. the domestic produclion and cxporlation of rnicroproccssors 

For ptirposcs of thc instant procccdings, Intel does not cliallcnge the unlawfulness of its 

condtrcl during rhc inonlhs and years prior to AMD's willidrawol from tlic cxport marltet. Nor 

docs it deny the harrnful cffccls on AMD's cfforts to compcte in the worldwiclc niicroproccssor 

niarltct. Instead, Intel's motion focuses solcly on AMD's "cxport comnicrcc" claim, i.e., that 

Intcl's anticompctitivc acts injured, and eventually destroyed, AMD's cxporlation of 

microprocessot.s manufactured at its Fabrication Facility - Fab 25 -located in Austin, Texas. 

Intel's motion rests on two grounds First, lntel contends tliat AMD cannot establish 

causation as a matter. of law, bccausc - says Intel - Ihc u~ldisputed facts establish that AMD was 

going to cense production of rnicroproccssors ttt Fab 25 for business reasons having riotiiing to 

do with Intel's aritico~npctitivc conduct. Second, lntel contends that AMD's export commerce 

claim is time barred because Intel's coilduct bcgan prior to the liriiitations period, and tliat 

AMD's subscqucnt harm cxpcricriced during the limitations period is only tlie inertial 

consequence of that earlier conduct. Neither argument 1x1s rnerit 

Ixitcl's causation argument asscrts that, cvcn assuming u~ilawfirl conduct by Intcl, AMD 

actually dccidcd to terminate microprocessor production at Fab 25 for thrce rcasolis unrelated to 

that conduct: ( I )  Fab 25 was obsolete REDACTED; (2) AMD nccdcd to devote Fab 25 exclusively to 

flash-mcmory production; and ( 3 )  Fab 25 was u~ineccssary bccausc AMD had sufficient 

mlcroproccssor capacity in its ncwcr fab, Fab 30, lo mcct roiccastcd dcmand for its products. 

The iccord rcfiitcs cacl~ of thosc asscrtcd altcrnat~vc causation thcoiics: 
- I -  



( I )  Fcrb 2 5  ivas i~ot  ohsole~e REDACTED 

REDACTED 

(3) Fctb .YO dilid riot hove .rt!fj';cie~lt cnpocil)) to npport /he ri?nrltrt shore AA4D 1ivolt1tI htr~~e 

.strstc~iner/ nbserrt Irrteli cor~cluct, REDACTED 



irrtcl's proposcd altcmativc cxpln~iations for A?MD1s decision to end dolnestic productiori 

are thus \vrong in each of their palriculars, but they also ignore the most fundamental point: 

every tlccision AhlD made concclning tlie most efficient use of Fab 25 was driven by the 

altificially low demand ibr microprocessors AMD was facing as a conscqucncc of Intel's 

marketplace misconduct. Tlic record clcaily sllows that, as a result of that artificially low 

demand, AMD could not profitably produce and sell cnougli ~nicroproccssors at Fab 25 to justify 

continued production t11cl.e: 

REDACTED 



REDACTED 

Givcn the substantial rccord evidence showing that AMD's business decisions were made in tlie 

context of artificially depressed demand created by Intel's conduct, the record amply s~~ppor t s  

AMD's contention th;lt Intel's conduct had thc direct, substantial, and reasonably foreseeable 

adverse effect on AMD's exporr busincss ~~cccssary  to establish jurisdiction under the FTAIA 

Intel's argument tililt AMD's export commerce clairn is barred by the statute of 

limitations is also at odds with the rccord. Intel's theory is that AMD made a "filial" decision to 

phasc out dotncslic production at Fab 25 REDACTED - beforc the limitatiolis period began 

- and that ally harm AMD suffered from Intel's exclusionary acls after lhal date was only the 

conseque~icc of earlier acts. The record shows, however, that AMD's decision about Fab 25 was 

not final by REDACTED Intel colnmittcd marly additiorlal acts within the limitations period, 

including the execution of new exclusive agrectiients and the renewal of others during tlie 

limitations pcriod, that cnablcd Intel to continue to suppress AMD's masltct share, and ultirnatcly 

to destroy AMD's export cornmcrce I t  is ~tncontrovcrtcd that AMD continued its domestic 

production and cxpor.1 business after the limitations pcriod began; REDACTED 

IF the 

demand for AMD products had been highcl during thc limilations period, 

-4- 
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REDACTED 

I t  is clear, in sliort, tllat 

Intcl's conduct di l~ing thc limitations pcriod harmcd AMD's cxpo~t  busincss 

Intcl's lnotion to dis~iiiss or for sunIrnaiy judgment on AMD's export commclcc clairn 

should bc dcnicd. 

STATEMENT OF FACTS 

A. AMD Had An Establisl~ed Historv Of Domestic Mnnufacturine And 
Exporting 

AMD has a history of  dorncstic manufaclu~,ing and cxporting that spans ovcr lhrcc 

dccadcs. Sho~tly aftel AMD's founding in  1969, AMD bcgan ptoducing computer chips in its 

first Fabrication Plant ("rab") - Fab 1 - in Silicoli Valley. See Declaration of William T Sicglc 

in Support of AMD's Mot. To Compcl ("Sicglc Dccl") I/ 5. '  By the 1990s, AMD was an 

cstablishcd l i  S scmiconductor produccr with 30 ycars of dorncstic rnannfacturing and cxporting 

experience. From 1996 to 1999, AMD sold ovcr 50% of its annual production to foreign 

custo~i~crs, atnountitig in o v a  $1 billion of fbrcign sales in cach year during that pcriod. See Ex 

3 at 38, Ex. 4 at 47.' 

In 1982, AMD entcl.ed the x8G microprocessor market. AMD built its n~icroproccssor 

jxoduction base in Austin, 'Tcxas, const~ucting Fab 5 in 1979, l=ab 10 in 1982, Fab 1411 5 in 1985, 

and Ftib 25 in 1995. Sicgle Dccl 77 5 atid 7. Until 2000, AMD produccd rnicr.oproccssors 

exclusively at facilities locatcd in the llnitcd States. I 3 AMD continued to cxpo~t  U S.- 

- -. .. . 
I A true and corrcct copy of tllc Sicglc Dccla~ation is attachcd as Exhibit I to the 

concunc~itly filcd Declaration of Xin.Yi Zllo~t ("Z,hou Dcclaration"). 
' Llnicss otlienvise stalcd, all citations to cxllihits refer lo the exhibits attached to the 

Zhou Dcciaration. 



made ~iiicroprocesso~~s until 2004. Dcclaration o i  Dcwcy Ovcrlioiscr in Support of AMD's Mot. 

To Compcl ('.Ovcrliolser Decl.") 3 4." 

B. A.MD Plsnncd To Exr~and C a ~ i ~ c i t v  Bv- REDACTED 

In tlic late 1990s, AMD cmba~lted on a plan to expand its ~nicroproccssor market sharc to 

a le\/ci that would makc AMD conipctitive w ~ t h  lntcl on a sustainable basis Jcrty Sandc~s,  

AMD's founder and tl~cn CEO, statcd in 1998 that AMD ncedcd "about 30 pc~ccnt market sharc 

to pay for the cxpcnsivc R&L) and chip found~.ies rcquirrd to compete with lntcl in tlic futurc." 

Ex. 5 a1 4. 

To achieve its goal of rcaching 1o11g-tcrm sostainability, AMD necdcd a s~ipcrior product 

and additional manufacturitty capacity On the product sidc, AMD launched tlic groundbreaking 

K 7  microprocessor in 1999, thc first seventh gcncration xS6 micropt-occssor. Sicgle Decl. lj 10 

The K7's innovative 2nd efficient design allowcd AMD to leapfrog Intel in processing power, 

and bcconic the first x86 liiicroprocessor producer to reach tile gigahertz milcstonc. Id. Intel's 

intenial study sliowcd 

REDACTED 

See Ex. 

With Fab 25 as thc sole K7 production plant. AMD nccdcd a scco~id plarit to reach its 

markct sliasc goal. See Sicglc Dccl 1 2 3 It was pi~blically known tliat lntcl owned four 

microprocessor fabs and had a fiflh undcr conshx~ctio~i. See Ex. 7 at 1-2 To augmcnt its 

domestic capocity, AMD brought onlinc its first forcign fab - Fab .30 - in 2000. Sicglc Dccl f 3. 

1 A true and colrcct copy of the Ovcrholscr Dcclaration is attached as Exhibit 2 to ilic 
ZIIOLI Dcclarntion. 
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In 2000. Fab 25 pioduced 

REDACTED Intel asscits that 

, but Intcl 

Itltcl built two 200-mm fabs in 2001 

(Fabs 22 slid 23). and did not bcgin coppcr inanufi~cturing until 2001 See Ex 7 at 1-2; Ex 9 at 

I As is common in the semiconductor industry, Fab 25 would necd an cquipiiicnt upgrade whcn 

its then-current technology becali~c obsolete. Sicglc Decl. 7 1 1 .  Accordingly, AMD 

REDACTED 

See Sicglc Dccl qq 1 1, 1.3-1 5; REDACTED 

Intel's factual statement crrs in asserting [bat Fab 25 was "reaching tlic end of its useful 

life" in 2000. Intel Br.. 5. It is publicly known that Fab 25, now past of Spansion, is rtill in 

prodcrc/ior~ /o(irgi; i t  has not only bccn upgraded to 130nm copper.i~itcrconnect technology, but 

has since atlvanced three more technology generations to I IOnm, 90nm, and 65n1n. See Ex. 1 1  

at I; Ex. 12 at I T T ~ C  adviintages lr~tcl cites for lhc 300-mm wafel. size are greatly exagperaled; 

REDACTED 

More iml~oltantly, the Fab 25 upgrade plan was economical; the estimated 

upgrade cost o1'$500 niillion was a haction of the $2-3 billion price of a new fab. Sieglc Decl. l j  

' Fnb 25 becanlc a part of Spansion, an independent public company, whcn AMD spun 
off its llash opcration in 2006 Sieglc Decl. 71 18. 

-'7- 



I 1 .  AktD's atialysis projected REDACTED 

See Sicglc Dccl 1; 

With a superior product and two cal)able fabs: AMD foundcr Jcriy Sanders proudly 

anno~unced a t  tlic 2000 Al\.fD sl~ar~choldcr's incctit~g: "Our long-hcld goal has beet], and remains, 

to capturc a 30 percent unit share of thc PC proccssor market by the cnd of 2001. With tllc 

production capacity of Fab 25 in Austin and Fzlb 30 in Drcsdcn, by tlic end ofricst ycar wc will 

have in placc the prodtiction capacity to achieve this goal " Sicgle Dccl 7 I 2. 

C. Fab 30 Aiorle Cor~ld  Not Sunport AMD's 30% Market Shore Goal 

Tntcl's Pactual statcnicnt cites various snippets f i o n ~  AMD statcmcnts ostensibly 

suggesting that AblD cndcd rnicrop~occsso~ production in Fab 25 because AblD belicvcd Fab 30 

alonc had sufficient capacity to supply 30% of the microproccssor rnarkct. Intcl Br. 9-1 I .  Every 

single statei~~eut cilcd by Ir~lci is taken badly out of cuntcst i n  fact, Fab 30 alonc did not have 

sufficient capacity to supply 30% of thc microprocessor rnarkct, and ilobody at AMD bclicved 

o t h e r ~ ~ i s c .  

Most of the statements cited by Intel were made for. !:he purpose of 

REDACTED 

For 

example, Intel cites two slntemcrits by AMD cxccutivcs Bob Rivct and Jerry Sanders - a 

stateilierit by Mr. Saiidcrs that F'ab 30 "cnn produce ovcr 50 million units a ycar," and a statement 

by Mr. Rivet that "[wle can prodt~cc inorc thail 50 million units a year in that fhb." 111tcl Br. 9- 

I0 But intel fails to disclosc REDACTED 

REDACTED 
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REDACTED 

REDACTED 



In  short, tlicsc statemcnts wcrc madc 

REDACTED 

liltel also misrcp~,cscnts tllc statclncnt by thcn-AMD-Prcsidcnt Hector Ruiz that 

REDACTED 

Intel elscwhcrc rcpcats thc pattern of omitting underlying assumptiotis atid qualifications 

associntcd with stalcnicnls il cites 

REDACTED 



REDACTED 

The ~cniainitlg statc~ncnt citcd by Intcl is cvcn niorc inapposite. Wlicn Dr Sicglc wrote 

in 2002 that 

REDACTED 

The suiii of the mattc~. is this: nonc of the statcliicnts cited by Intcl cstablishcd that Fnb 

30 could sustain a 30% ~niarkct sharc producing AMD's entire product portfolio. Thc math 

simply did not add up -- REDACTED 

lntcl rclics on tlic out-of-contcxt snippcts described abovc, but it ncvcr 

mentions thc onc ~clcvnnt fact: Fab 30's achial production capacity. Though Fab 30 had 

reached its planncd capacity around 2003 and 2001, see Sicgle Decl. 1jq 8 and 21, Fab 30 did not 

producc lnorc tlian EOACTED i~liits i n  any ycar bcrwcen 2000 and 2003, rc:e Gucldncr' Dccl. 7 3 .  

Mcanwhilc, tlle total x86 niicloproccssor matkct cxpandccl to 188 million in 2003 and 200 



 illion ion in 2004. Ex 18 at 3-3. Witli onc fab, AMD could not possibly have supplicd 30% of the 

microprmccssor marltet, or produced 50 million units: REDAC'TE[) 

Filially, AMD's long-tcrm goal was not simply to scrape past a 30?h llnarket share for a 

tcrnpora1.y pcriotl; it was to rcach a sustainable 3006 nlarltct share, in  ordcr to generate enough 

proiits for the R&D and capital invcst~i~cnts necessary to continue to sustain that sllarc lcvcl with 

inevitable market expansion. See Ex. 5 at 4; Sicglc Dccl. I T  12 and 20. 

REDACTED 

D. AYID Converted Fab 25 To Flash Because Microprocessor Demand Was 
Inadequate To Support Full Utilization Of The Fucility 

Intcl's factunl stntcmcnt also asserts tliat AMD converted Fab 25 to flasli bccause 

, but tllc record sliows otlicnvisc 

REDACTED 

REDACTED 



REDACTED 

AMD was hardly "catight off guard" by the g ~ o w i r ~ g  llash demand 

as Intel suggests Intel Br 7 

REDACTED 

Intel falsely states that AMD converted Fab 25 to flash because 

In fact, 

REDACTED 

REDACTED 
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REDACTED 

Filially, Intel's racttial statcrncnt incor~ectly statcs that 

lntcl Rr  14 In fact, 

REDACTED 

Arter all, Fab 25 had bccn AMD's primary tilicroprocessot plant up 

lo 2000, a i d  Fab 25 had not shipped ally flasli prodticts bcforc 2002. Sicglc Dccl. 75 7 and IS.  

AMD was considering other options oilly bccausc artificially low n~icr.oproccssor demand 



appcarcd iikcly to ~nalcc continued inicroproccssor production at Fab 25 urisustainablc. See 

Sicgle Dccl 7 19 

E. ~ h l i c r o n r o c e s s o r .  Demand Forced AMD's Decisiai~ T o  End U.S. 
Microprocessor Production In Fnb 25 

The actual rccord shows that it was low demand for AMD's microproccssor products that 

I I  iggcred Ah4D's dccision to eird domestic microproccssor production. Sicglc Decl 7 19" 

REDACTED 

Whcn AMD coniporcd capacity lo demand a! tRc 

cnd of 2000, it becamc obvious tliat the artificially rcduced demand could not support two 

production fabs Sicglc Dccl 11 17 

REDACTED 

AMD was thus lcft with two clioiccs for Fab 25 I t  

could close ihc plant, wliicl~ woulci rcsillt in rnassive layoffs, or I! could gradually movc Fab 25 

to ARllD's sccond largest brisillcss unit - the flasli mcrnory group S~cglc Dccl 1 18 AMD 

plckcd thc latter opt1011 I d  

-15- 



REDACTED 

abscrit tlic dc~nand necessary to support production at an additional fab, AMD's only plausible 

option was to givc up Fab 25. Sicglc Decl. 11 16-18. With ouc brand ncw fab (Fab 30) and 

another riccding an upgrade (Fnb 25),  AMD decided lo rcly solciy on thc ncw Fob 30 and 

canccllcd thc planncd upgrade of Fab 25 It! 

REDACTED 

Although AMD was ro~ccd into illis coursc because Intel's conduct prcvcntcd AMD from 

achieving its dcsircd 30% market sllalc lcvcl, 

REDACTED 

L.ikc cvcsy AMD statemcnt citcd by Intel, those 

stalements do nolhing wliatsocvci lo show that AMD ccascd micro]~roccssor p~oduction at Fab 

30 for reasons unrelated to tllc dcpresscd dcrnalld created by Intcl's exclusio~iary conduct " 

" The question whether unla\vfirl acts by Il~tcl w e ~ e  the actual causc of  depressed dcmand 
for AMD products is a merits issue not ripe for rcsolutioll on this jurisdictional motion. See pp. 
2 1-23 ir!fia Discovcry into Intcl's misconduct, and it.s effects on AMD, is far from complctc. 
For puiposcs of illnstration only, we set forth licrc a fcw examples ofllow Intel was able to keep 
AMD fcnccd witllili a marginal share of the inarltct. 

A principal Intel tactic was to cxploit its scale and alrcadydominant position to force or 
bsibc customers-especially tllosc in tlie high-margin commercial segmcnt--into remaining 
cxclusive or ilcarlv cxcusivc wit11 lntcl For cxamolc. 

REDACTED 



\Vhat 1s morc, AMD could nrrrf i v ~ r ~ l ~ l  havc rc\rcrscd 'decision to 

ititroducc flash production al Fab 25 in 2002, i f  Intcl had not continued to cxcludc AMD 

REDACTED 



~tnlawTully from tlic microprocessor rnarlcct During 2001 and 2002, AMD produccd over 1 0  

niillion K7-generation rnic~oprocessors tioni Fab 25 Ovcrliolscr Dccl. at 5 '' AMD sold over 

$400 million domcslically-produced microprocessors tluri~ig 2002 and 2003, with mole tliati half 

exported to forcign customers Id  at 'iy 3-4 AMD continued to export domcstically-prodnccd 

!nicrol?roccssors until April 2004  I I 3 AMD's suppressed overall market share, ho\vcvcr-, 

slowed AMD's do~iicstic production and cxpo1.t 

REDACTED 

Overall, Fab 25 

prodt~ccd only 8.6 niillio~l microl~rocessors in 2002, less than 30% of its output of over 30 

million ~111its in 2000. See Ovcrliolser Decl, 7 5. 

I' Inlcl incorrectly states that 

REDACTED 



REDACTED 

Bul [IIC dccision to convcrt to flash production at Fab 25 was not irrcvcrsiblc, in fact, 

until 2004 Sicgle L)ecl. 7 18; REDACTED In 2002, Fab 30 was in thc middle of the 

typical ramp-up f b ~ ,  a ncw factory, and Fab 25 was /11e only orher- ,4i\,D plrnrt cupuhle rg 

rriicr.opr-ocrtsor-pvodtrcrior~. Sicglc Dccl. 18 and 21. If  I~itcl had ceased its exclusiotia1y acts 

in 2001, 2002 or 200.3, AMD's inarkct sharc would have incrcascd substantially, wliich would 

havc justified continued production at, and invcstmcnt in, Fab 25 

AMD's low market share .- REDACTED - prccludcd AMD from 

rcvamping tlomestic produclion REDACTED But i f  demand had bccn substantially liigl~er 

in thosc years, AMD would have turncd back to Fah 25 to lncet that dc~ilaiid simply bccause 

AMD would havc had no otllcr practical choice. Fab 30 was AMD's only rnicroproccssor plant 

during this period, 2nd was pmducing near its planned capacity in 2003. Sieglc Dccl. 1 8. 

REDACTED 

Ttitcl's {actual stalc~ncilt concludes \virh tlic fnlsc assertion that 

lrltcl Br 16 

REDACTED 
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REDACTED 

1. - I 'IIlS COI!R'C tI,\S SCBJECT XIAT'rER .JURISDICI'ION_-O\'ER AhlD'S 
ESI'ORT CO\I.\IERC'E CLr\I\I 

The Folcign Tradc Arltitrust improvcmcnts Act ("FTAIA") precludes a court from 

cxcrcising subjcet matter jurisdiction over a claim under the Sherman Act involving forcigti 

colnrncrce unless the conduct at issue "hns a direel. substantial, and reasonably forcsccable 

effect" on (as pe~tinent herc) "cxport trade or cxport commerce with foreign nations, of a person 

cligagcd in such trade or comrncrcc in the United States," and the cffect 011 cxport commerce i s  

what "gives rise to a claim" tinder the Sliermnn Act  15 IJ S.C Ij 6a As tile Third Circuit has 

held, "the 'dircct, substantinl, and reasonably foresccablc effect' test was intended to serve as a 

simple arid st~aightforward ~lill.iliciltiol~ of existing A~iicrican law." Trii.icerlh-o, S.A v A117 

Air/i/?er, Inc, ,303 F.3d 293, 304 ( i d  Cir 2002) (internal quotation marks and citation omitted). 

And when the FTAIA was enactcd, it was already "well established" that "tlle Shernian Act 

REDACTED 
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applics to foreign conduct tliat was meant to prodilcc and did in fact produce sornc substantial 

cffcct in the Llnitcd Statcs " H ~ n , l j i r ~ r l F i r e  Ins Co v Califor~lia, 509 U S .  764, 796 (1993)." 

In this case, AMD alleges, and the still~incornplctc discovery lccord alrcady confilms, 

that Intcl's exclusionary acts dircctiy, substantially, and fo~esccably harmed AMD's export 

commcrcc, bccause Intel's acts unlawf~~lly rcstrictcd foreign demand for AhilD niicroproccssors 

manufi1cturcd in the linitcd States, lirniting AMD's ability to export microprocessors and 

illtirnatcly foleing AMTI to ccnsc domestic production - and thus export commcrce - altogether 

See S Z ~ ~ I I ' O  note I 1 

Althougli discovery into Intel's acts and thcir coti~pctrtivc conscqucnccs rcmains 

ongoing, lntcl has ncvcltllclcss movcd for j~rdgncnt on AMD's cxport comrncrce claim ~ ~ n d e r  

Rulc 12(b)(l), assc~ting that the record already establislics coliclusivcly that thc Court laclcs 

julisdiction over that claim under the FTAIA, bccause AMD cannot show that Intel's allegedly 

unlawhl conduct "causcd AMD's decision to cease manufacturing microprocessors in thc 

Unitcd States " Intel Br 4 To be clear: for putposes of this motion, lntcl clocs r7or contcnd that 

!lie record shows conclusively that its conduct was lawful and non-exclirsionn~y Rather, Intcl's 

contcntio~, is that, cvcr~ ossuriiing its conduct violatcd the Shcr~nan Act and ilnpcrrnissibly 

restricted AivlD's access to the worldwicic ~iiicroproccssol markct, the Court rrill lacks 

jirlisdlction ovcr the cxport comliicrcc claim bccausc the record alrcady shows that AbID 

dccidcd to stop thc donlcstic riianuhcturing and exporlil~g of rnicroproccssols f o ~  busirtcss 

-- 
I s  111lcI colitcrlds that c o ~ ~ r t s  l~ave described the "direct, substantial, and reasonably 

foreseeable. cffcct" test as impositlg "a high burden OII an antitrust plaintilr," but the singic casc 
cited by Intel refcrs illstcad to the sepalate scquiremcnt tliat the cffcct "give[] rise to a claim" 
under tlic Sherman Act. See E~iipagrc~ri S A  v I: Hoflniaiin-L,a Roche. L.lcl., 417 F.3d 1267, 
1269, 1271 (D.C. Cir. 2005). To AMD's knowledge, no court 11as suggcstcd tliat the "direct, 
substantial, and rcasolinbly forcsccablc cffcct" tcst is ally more difficult to satisfy than the 
standaid elcmcnts of a Sherman Act claim; in fact, as lioted below, ir!/ia at 22-23, the test is 
much easier to satisfi in a jurisciictional motion than at latcl stagcs. 



rcasons cntircly unrelated to lntcl's asscrtcdly unlawful exclusion of AMD from worldwide 

microprocessor nlarltcts. 

Thc Tliirct Circuit has nlade clear. that "dismissals of Shcrman Act claims prior to giving 

t l ~ c  plaintiff aniplc opporll~nily for discovcry should bc grantcd vcry sparingly," ~~fi~,-lfli,Sel7 i~ 

Fii-sf Fed Strv & Lo~ln AVS'II, 549 F.2d 884, 896 (3d Cir. 1977), and should only be granied in 

itn "unusual" casc wlicrc it is clcar that plaintifFs would not bc able to prci~ail, i ~ i .  at 892, 

Although a court adjudicating a "Tactual attack" on jurisdiction under Rule I 2(b)(l) may weigh 

tlic cvidcncc rclcvu~it to certain "jurisdiciional facts" to satislj, itself that it lias power to hcar thc 

casc, f i r p e l  Groz~p I i ~ t  'I 11. Orier~ttrl Rzrg /117/1orle,.s Ass  ' 1 1 ,  Iric., 227 F 3d 62, 69 (3d Cir. 2000), 

tlic Third Circuit lias rcpcatedly ~idmonishcd that at tlic preliminary stage, bcfo~e discovcry is 

complctc, '"it is incumbent upon tlie trial judge to dcrnand less in tllc way ofjurisdictional proof 

than would be appropriate at a trial stage,"' id at 72 (quoting iMor/c17.rrr?, 549 F.2d at 892). And 

where a dispt~tcd jurisdictional fact is also an essential clenlcnt of the underlying claim, thc coutt 

cannot resolve tlic disputed ract, but must lceve its resolution to "a dctcrniination of'tlie merits 

citlier by the district court on a surnrnary judgment motion or by tlie fact finder at tlic trial." 

Chatles Alan Wright & Arthur Miller, Fed. Prac. & Procedure $ 1350, at 245-49. "Otherwise, 

the district court could r u m  all attack on the merits, against which thc party has ilic proccdural 

protections of a fill1 trial including tlic right to a jury, into an atlack on jurisdiction, which a court 

[nay rcsolve at any time." Ktrlick 1) Po to~ io  Do111r7.s Rocirig Ass'rt, l j~c . ,  816 F.2d 895, 898 (3d 

Cir. 1987); see A,/orteriseri, 549 F.2d at 897-98 (whc~e  jurisdictional facls werc "inlct~wined" 

wit11 mel.its of Sllcr~nan Act cltiim and "[nilany of the facts we!-e still in dispute," tlic "evaluation 

of then1 by the court was premature"); see olro S~i~ither?; I!. Slni/h, 204 U.S. 632. 645 (1907) 

(court cannot resolvc rc~cts csscntial to mcrits of underlying claim "lest undc~  the guise of' 



dctcrniining jurisdiction the mclits of the controversy bctulecn the parties bc silmiiiarily dccidcd 

without tlie ordinary incidents of a trial"); Wade 11 Rogolo: 270 F 2d 280, 285 (3d Cir. 1959) 

("Thc necessary choice . , wherc thc jurisdictional issue canliot be decidccl without thc n~l ing 

constituting at thc sarnc tilnc a 1.u1ing oil tlie merits, is to pcnnit the causc to proceed to trial."). 

AMD casily satisfies thc "lcss stringent cvidcntin~y standard," Carpet Gmtp, 227 F.3d at 

73, applicable to intcl's julisdictional motion. See id. at 72-73 (rcvcrsing,jurisdictional dismissal 

under FTAIA); hfarrer7.rer7, 549 F.2d at 898 (revcrsi~ig ju~isdictional dismissal of Sllcrinan Act 

claim). As noted above, Intcl docs not licrc qucstion the adequacy of AMD's proof that lntcl's 

conduct causcd ham1 to AMD by excluding it  from worldwide niicroproccssor nlarkets Instead 

Intcl asserts that, cvcn iissulning unlawful conduct by Intel, the iccord conclusivcly cstablislics 

that AMD dccidcd lo ccasc producing and exporting microp~ocessors fiom Fab 25 for three 

reasons inclcpcndcnt of that conduct: (1) Fab 25 was too outdated to maintain as a 

rnicroproccssor production facility; (2) AMD nccdcd to dcvotc Fab 25 cxclusivcly to flash.-, 

lnelnory ploductioii; and (3) Fab 25 was unnecessary because AMD had sufficient 

microprocessor capacity in Fab 30. Thc record shows no such tiling Indced, as clabolatcd in the 

scctiolis that follow, tllc record ajjii~iimtively 1-cjirles cncli altcrnativc tl~cory of'cailsation positcd 

by Intcl. Intel's motion to dismiss for lack of: subjcct matter jurisdiction should be denicd I" 

'"n framing its factual algumcnt, Intcl describes the lcgal standard for a "dircct cffcct" 
under the FTAIA as an effect "that is an immcdiatc conscqucncc oftlie defendanl's action, and 
does not depend on 'intervening dcvclopments."' Intel Br.. 18 (quoting Urliied States v LSL 
Biotec/7i7o/ogies, 379 F.3d 672. 680 (9th Cir. 2004)). Tllc propriety of  tliat Ninth Circuit 
standard is not in issuc hcrc - lntcl docs not contcnd that tllc facts rcvcal sonic "intervening 
dcvelopmcnt" breaking the causal connection bctwccli Intcl's acts and AMD's decision to end its 
cxport commcrcc l~istcad lntcl contends that Intel's acts simply "hat1 notliing to do with" 
AMD's dccision (Intcl Br.  19), which was motivated all along (says 11itcl) by entircly 
indcpendcnt busi~icss rcasons 

It bcars emphasis, howevcr, that tile Ninth Circuit tcst invoked by lntcl has bccn s ~ ~ b j c c t  
to substantial criticism by commentators, rw, e g ,  Maltan Dclrahim, Drrzivif7g /he Oounrlor.ier r j  

-23.. 



A. Fab REDACTED For Cor~tinrtcd h.licro~rocessor Production 

Intcl contends that AMD stoppctl producing ~nicroproccssors at Fab 25 bccausc the 

facility was "appro;tcliing obsolcsccnce " Intcl Br 5 As shown above, that is manifestly 

contrary to the record facts. The rcality is tlii~t 

REDACTED 

Fab 25 continucd to producc ~nicroproccssors j and is still 

l~roducing computcr chips using cutting-cdgc !cchnologics loday. I d  

Intel's ar.gument is ~ncrely a t r ~ ~ i s m  about the fast-paceti scrniconductor industty - if 

AMD had discontinued updating its equipment set, tlien Fab 25 would have becori?e olttriated 

REDACTED 

the Slter~itnn Act. Receilt Developritents in file /Ippliccilioii of flte Antitr~isl Lart~.s fo For-eign 
Cot7tizrc.1, 61 N.Y 11. A N N  SURV. AM L.. 415, 429-30 (2005), and lias never been adopted by Lhc 
Third Ciircuit. And AMD would satisfy it hcre in ally cvcnt. The L,SL BiotecEri7ologic.v court held 
that del'cndants' agrcenient with a foreign company not to develop or ~nilrkct tomatoes in 
competition with defendants' patented tomato did not have a direct effect on U.S. conimerce 
because there was no cvidcncc that the forcign company could even produce ii compctiiig, 
lionpatented tornato. 379 F..3d at 681. Because any harm to U S,  conirncrcc depcndcd on tIie 
critircly spcculativc qi~cstion whctlicr tlic foreign compwiy would have dcviscd a conipeting 
product absent the agreement, thcrc was no "direct effect" on IJ.S, commerce, which caluiot be 
satisficd by such "uncertain intcrvcning dcvclopmcnts." I .  I-lcre there ale no such "uncertain 
intcrvcning dcvclopments" - if AMD proves the merits of its underlying claim that liitcl 
unlawfully restricted u~orldwidc demand for AMD products, then it  follows directly tliat Intel's 
cond~tct liar~ncd AMD's ability to cxport microprocessors into the worldwide market. 

indeed, the LSL. Bioteclrrtologie,s court expressly contc~iiplatcd cascs lilcc this one A case 
,ito~tltl satisfy thc dircctncss rcquircmcnt, the court explaiucd, whc~e,  for cxemplc, "the foreign 
competitor alrcndy has the good in lia~id" or could "demonstrate iiat ils cxclusion nlrcady has an 
cffect on thc American market," such as dcnionstratiiig "tliat its cxclusion is causing existing 
market playcrs to invcst less io the rcsca~,ch and development of new products.," Id. AMD 
obviously satisfies both scenarios. First, AMD alrcady lias competitive microproccssors "in 
hand," so the Court necd not spcculatc as to its ability to compctc for cxport cornlncrcc to foreign 
markets Second, AMD can "demonstrate tliat its exclusion already has an erfcct on the 
American market." I c f .  As explained above, intci's anticompetitive behavior depressed dc~natid 
for AMD's prodvcts both in the 1J.S. and abroad, with clear and direct conscqucnces on AMD's 
cxport commcrce and the American maiket. 



simply did not justify tllc cost of upgrading Fab 25. 

Intcl's a~gunicnt csscntially rcvcrscs Llic catisc and cffcct of AMD's Fab 25 investment 

decision lntcl contcnds that bccausc Fab 25 was tcclir~ologically obsolctc, AMD was going to 

censc dorncstic inicroproccssor production tl~crc no inotter what cffcct lntcl's conduct had on 

denland foi products manuFicturetl at Fob 25. By contrast, thc rccord Facts cstablisli that bccausc 

deinaiid for AMD's microprocessor products was too low to justify contiiiticd dorncstic 

production, AMD had to canccl REDACTED Fab 25, which cvcnt~~ally icd to Fab 25 

bcconiing obsolete in microproccssor tcc1111ology Tl~ete is, in short, no rccord basis for Intcl's 

assertion that Fab 25 would liavc bcconic obsolcte e~>crn i j  111tul's ~iliscorid~ict /rod no/ re~51ricted 

riet~m17rl/or ,4110 micropr ocessors 

B. AMD Did Not Need Fsb 25 For Flnsb Production 

Intcl next arylcs that AMD stopped dorncstic niicroproccssor production bccar~sc AMD 

nccdcd Fab 25 for flash productron lntcl Br 7-9 That contcntioli is also contrnry to thc rccord 

As lntcl tclls thc story, AMD was always planning to makc Fab 25 a flash plont, and sinlply took 

a bricf detour from plan to considcr rnicroproccssor ploduction bcforc returning to its original 

plans. But when AhID niadc its decision to cnd dorncslic rnicroproccssor production REDACTED 

Fab 25 was a microproccssor plan[ and lrad becn one for its entirc llistory. See Sicglc 

Decl. 1 7. Befbrc AblD dccidcd lo convcrt Fab 25 given its ~inden~tilization, 

REDACTED 
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REDACTED 

AIvID would have needed to usc Fab 25 for microprocessor pioduction 

iS dcmand in that nisrkct liad bccn as expcctcd 

No1 did REDACTED motivate the use of Fab 25 for Rash 

production 

REDACTED 

Thcte is, again, no factual basis for Jntcl's contention that 

AMD convcrtcd Fab 25 to flash bccause REDACTED 

C. g a b  30 Alone Could Not Meet AMD's Expected Demand 

Finally, Intel algucs that AMD cndcd Fab 25 production bccause it hatl sufficient 

capacity in Fab 30 Intel Br 9-1 1 As cxplaincd in clclail in thc Statcmcnt oTFacts abovc, none 

-- 

REDACTED 



of the statcmcnts cited by Intel suggcsts -- much less conciusivcly cstablishcs - tliat. Fab 30 could 

have sustained a 304% nlarkcl sl~are REDACTED 

Furtlicrn~orc. AMD's long-lcril~ goal .ufas not simply to 1cac11 a tcrnporary 30i% 

market share, but to sustain and cxcced that share of the market. As AMD founder Jeriy Sanders 

explained in 1998, AMD sougllt to ticl~icve n tninirn~~ln of 30% lilnlket share, wl~ich in rum 

would allow AMD to gcncrate profits sufficient "to pay for the expensive R&D and 'hip 

foundries required to cornpctc with 111tcl i l l  the l i ~ t u ~ : ~ . "  Ex. 5 nt 4 

REDACTED 

Tile question whcthcr Intel's co~iduct it1 k c t  restricted the market and  inl lawfully 

depressed AMD's market sliare below its long-tcnn 30% goal is, of course, a merits issuc that 

carmot be resolved or1 tliis motion. See sujJrn at 21-23, But assuming AMD ultimately can 

prove tllat disputed merits issue, it would follow inexorably that AMD's dccisiori to cease 

domestic prodnctioo (and l~cncc cxpn1.t con~~ncrcc)  for lack of sufficient dcn~antl \vould be 

dircctly attributable to Intel's unlawful conduct. Because Intel's ju~isdictional motion 



ncccssarily Lums on ilic ~csolution of tliat sharply disp~~tcd mcrits issue, the niolion is 

"prciiiakire" at best, and should be rcjccted Ahiirei~scti, 549 F2d at 898." 

11. .4MD7S EXPORT COMRIERCE CLAIM IS NOT TIME BARRED 

Iii addition to moving for jurisdictional dismissal of AEvlD's export coiunicice claim, 

Intel moves for slimmaly judgnicnt as well, asserting that the claim is time bancd., Llitdcr 

Fcdcrnl 12ulc of Civil Proccdilrc Rulc 56(c), summary judgiiicnt is o111y :ipprop~iate i f  tlicre are 

1x1 genuine issucs of ~i~atcrinl faci, and the rnovant is elititled to judgrlient as a matter of law, 

Gotrsl~oll v Co~lsol. Rail Cvrp , 56 F 3d 530, 533 (3d Cir 1995). Tllc Courl must view tile entire 

cvidcntiary record in [he light most fjvorablc to AMD, the non-movant, and r~lust draw cvcry 

reasonable iiilErcncc in A M D ' s  favor Tolecio M u c k  Sole(. Le. Set.1~ h7c x hJoc11 TrzicIs, Itr., S3O 

F.3d 204, 209 (3d Cir. 2008) (citing Eaarrn~rii7 K o ~ l ~ k  Co v 1111oge I'echriicol Servs., Ir~c., 504 

U S.  451, 456 (1992)) Tbc Court thus "must disregaid all evideiice Favorable to [Tntcl] that thc 

jiiry is not rcqclit-cd lo believe." Reeves v Sni7cleivorz Ph/r17hi17g Prodr Iric., 530 U.S. 133, 150 

(2000). 

'' In a truly biza~re argument, Intel also suggests 

REDACTED 



A Sherman Act action fbr damages mtrst bc "comn~cl.iccd within four ycals aftel tlic 

cause of action accrucd" I5 U S C  $ 15b. "Ge~icraliy, [an antitrust claim] acciucs and thc 

statutc [of limitations] bcgi~is to run whcn a dcl'cndant commits an act that injurcs a plaintiff's 

business." Zeriith Rntlio Colp 11. FIlnzelri~le Re . sea~h ,  i r ~ r : ,  401 I J S .  321, 338 (1971). But if thc 

claiinccl violatio~l consists of a scries of acts over a pcriod of tirnc, which rcflcct a "continuing 

violation" of tllc antitrust laws, the cause of action will accrue anew whenever tlic dcfcndant 

commits an act that inflicts further illjury. See id. at 338; Klehv v .1 0 Srttilh COT., 521 U.S. 

179, 189 ( I  997); fiurover Slioe, i ~ t c  1. llr~iled S/toe h,f<>~hille~l~ Gorp , ,392 1) S. 48 I, 502, n. 15 

( 1968); Toletiv Macrli, 530 F 3d at 2 17-1 8; 111 re Lower Ldre Erie Iron 01.e Antiti ttst Litig., 998 

F.2d 1144, I 172 (3d Cir, l99.5). 

As shown below, tbc record in this casc shows that, while Intel's nllcgedly unlawful acts 

began harming AMD's cxport comrncrcc prior to the triggering of the limitations period, Intel 

continued to cligage in thosc acts tliroughot~t rhe limitations pcriod, and thosc acts cituscd fi~rther 

harm lo AMD's cxport commerce. Accordingly, AMD's cxport conimcrcc claim is not timc 

barred, and Intcl's summary jutlg~ncllt motion should be dcnicd. 

This action was filed on Junc 27, 2005. Accordingly, AMD niay recover damages for 

any Irrtel 8Ct t l~at  caused harm to AMD's cxpo~t  comnicrcc after June 27, 2001  Jnlel, i i o i ~ ~ c v c ~ ~ ,  

contends that the uncon~ovcrtcd facts climinatc any cnlitlemc~lt to cxport commerce damages 

bccausc REDACTED All claims 

for cxport commcrcc losses t l i ~ ~ s  co~iclusivcly accrued on that date, says l~itcl, and any losscs 

attcr Junc 27, 2001. ore o~i ly  the "inertial" conscquencc oTthe Irltcl acts prior to 

LliaL causcd AMD's "final" decision concerning Fab 25 



Tlic algumcnt is ~ncritlcss The uncontrovcrted facls assuredly do 1701 show tliat Ah4D's 

decision concerning Fab 25 was "fiiial" as o r  REDACTED Thcy show just the opposite: that 

AMD continued pl.oducing microprocessors at Fab 25 aftcr June 27, 2001 

REDACTED 

ii Intcl hati not ltcpt dcmand artificially dcprcssed through rcpcatcd 

unlawf~il exclusionary acts during this period 

REDACTED 

If Intel had not continucd its ulilawfirl acts into the 

limitations period, 

REDACTED 

Intel's contrary argtimcnt not only ignores thosc rccord facts, it rests cntircly on a lcgal 

principle wit11 no application hcre l~itel contends tliat a "ncwly accruing claiin for darnagcs must 

be based on some injurious act actually occurring during the limitations period, i~o t  inerely the 

abalnble birr tri7ahafc~d ir?ertiol coirregucnces qf sotire p1e-lirr7ilutior7s action." Infel Br 25 

(quoting Postei. Exchnt7ge, lrlc 1) Nat ' I  Sci-eel7 SCIV Corp., 5 17 F.2d 1 17, 128 (5th Cir.. 1975)). 

That imcxccptioiiablc piiilciplc is patcntly irrclcvant. As l~itcl itsclf dcsc~ibcs it, the "inertial 

conscqocnces" standard applics only to an "actionable wrong" that is "l?j! its izntzo.eperriiai7e1t( nt 

ii?itiutio~i \1~it/7ozit /11rt/7er acts," such that "the acts causiiig dainage are un~cpcatcd," requi~iiig 

that suit be brought within tlic liinitations pcriod "upon ihc initial act." Intcl Br. 25 (quoting 

Ii7ipeiiai Poir7t C'o'o(orrrrcztler Coilcl'o., Inc I,. i\,ltoigio-icin, 549 F.2d 1029, 1035 (5th Cir. 1977)). 

This rulc th t~s  bars the recovery of dnrnagcs causcd by pre-liinitations acts sucli ns hl ly  

consii~iimatcd niergcr or acquisition, as in Corrcord Boclf G r p  v. Brrtn.si.rxic:k Colp., 207 F.3d 



1039, 1052 (8th Cii 2000) In those cascs, t l ~ c  dcfcndaut's unlawf~~l  act is "pemlaticnt" and 

rcqirircs no ''further acts" to causc fi~rtlicr daniagcs, so thc limitations period is triggered ~ ipo~i .  

the initial hann from the act, and is not ret~iggcrcd by additional liltor damagcs nlso traceablc 

directly back to tlic initial, completed act"  By contrast, tllc same cascs ~ n a k c  clear that where 

subsequcnt damages arc caused by nrldilio/7nl "injurious acts occuriing within t11c li~iiitations 

pcriod," coniniittcd as part of a continuing violation, t11cn the general lule obtains and the new 

acts and injuries higgcr new linlitatio~is pcriods. Poster Exchor7ge, 517 F.2d at 127; see Concorrl 

Boot, 207 F 3d at 1052; I1ill~erinlPui17/, 549 F.2d at 1035. 

Thnl is tllc rule that governs here Tlie record facts show that AMD continued to cxport 

microprocessors iiianufacturcd at Fab 25 within the lirnitations pcriod, and that it would have 

continued to do so throt~ghout thc limitations period but Tor new cxclrisionary acts by lntcl -. ncw 

dcal structures, ncw thicats, new bribes, and the like ..-that rcflcctccl its eontinui~ig cfforl to keep 

AMD's access to tlic niicroproccssor markct sllarply restricted. 

REDACTED 

-- 
'"ntel inexplicably contends that (7o,7corrl Boo/ "is pa~t icula~ly  instructive given its 

similarity to thc facts and issucs in this casc." Intel Br. 26. The facls Intel citcs all involved the 
plaintiffs Sherman Act 8 2 monopolizatic~n claim in that case, wllich did i~ivolvc exclusioliary 
dcnls similar to those asscrted 11cre Brit Co17cor.d Boot's limitations analysis was not addressed 
to tliat 5 2 claitn It was instead addrcsscd to a Clayton Act 4 7 claim conecrning a previously 
consummated acquisitioli of rival rnantrfjcturers, which 11ns r~ullrirtg to do with tliis casc. 'The 
Co17corcl Bunt court corrcctly held tllat damages from the prc-limitations acquisition were 
unactionablc because tlicy Rowed dircctly From the acquisition, ancl 11ot from any new "ovcrt 
act" tliat would "restart the limitations pcriod" 20'7 F.3d at 1052. The Cor7cord Bout court did 
not suggest that the $ 2 clai~n was time barcd bccausc now cxclusionnry deals - i e . ,  the deals 
involvi~ig "facts and issues" similar to tliis casc - obviously would constitotc acts triggering tlic 
limitations period ancw. 
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REDACTED Aecordi~~gly, AMD's export commerce clairri accrued within tlic limitations 

pcriod, and i! may pursue daniages for losses suffered during that pcriod. 

CONCLUSION ---- 
Foi ihe foregoing icasons. lutci's ~notion to dismiss on jurisdictional grouuds, or in the 

altcriiative foi summary judgment, sllould be dcnicd. 
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