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MEMORANDUM OPINION

FARNAN, District Judge.

*] Presently before the Court is a Motion To Dis-
miss Plaintiff's Complaint (D.1.15) filed by Defend-
ant Siemens AG. For the reasons discussed, the mo-
tion will be granted.

I. Background

This is an action for damages allegedly cansed by
trade secret misappropriation and unjust enrich-
ment. Dr. Syed Igbal Raza, M.D. (“Dr.Raza”) ini-
tially filed his two-count complaint against Defend-
ants Siemens Medical Solutions USA, Inc,
Siemens Corporation, and Siemens AG. In March,
2006, Dr. Raza filed an Amended Complaint adding
Siemens Medical Solutions Health Services Cor-
poration as a defendant. By stipulation of counsel,
the Court dismissed Siemens Corporation from the
action. On April 18, 2006, Defendants Siemens
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Medical Solutions USA, Inc. and Siemens Medical
Solutions Health Services Corporation answered
the amended complaint. Subsequently, Defendant
Siemens AG filed the instant motion alleging insuf-
ficient service of process and contesting personal
jurisdiction. (D.I.15).

After Siemens AG filed the motion to dismiss, Dr.
Raza served process pursnant to the Hague conven-
tion, thereby curing the alleged defect and mooting
the service deficiency alleged in the motion. Dr.
Raza also responded to Siemens AG's motion by
making a prima facie showing of personal jurisdic-
tion, and requesting jurisdictional discovery. On Ju-
ly 13, 2006, the Court ordered limited jurisdictional
discovery based upon Dr. Raza's contentions. When
that discovery concluded, the parties submitted sup-
plemental briefings setting forth their positions on
the issue of whether personal jurisdiction exists of
Siemens AG.

In 2000, Dr. Raza allegedly created “Dr-SIR,” a
hospital management tool that tracks and evaluates
the performance of medical professionals. Dr. Raza
contends that in September 2000, he presented the
concepts of Dr-SIR to officials at Strengthening of
Health Services Academy in Pakistan (SHAIP). Dr.
Raza contends that, as a result of this presentation,
roughly one-hundred sixty pages of Dr-SIR concept
materials were forwarded from SHAIP to the
“Counselor Head Economic and Commercial Sec-
tion of the German embassy” in Islamabad (the
“Counselor”), with Dr. Raza's consent. Dr. Raza
further contends that in November 2000, he briefed
the Counselor on Dr-SIR, and the Counselor told
Dr. Raza that he thought Siemens AG and its subsi-

- diaries might be interested in partnering with Dr.

Raza to develop a software product. (D.1.20). Dr.
Raza contends that he permitted the Counselor to
forward his concept papers to Siemens AG for the
limited purpose of pursuing a joint venture. Id. Dr.
Raza further contends that, though his concept pa-
pers were never returned, a Pakistani subsidiary of
Siemens AG informed him that there would not be

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



Not Reported in F.Supp.2d

Not Reported in F.Supp.2d, 2007 WL 2120521 (D.Del.)

(Cite as: 2007 WL 2120521 (D.Del.))

a joint venture based on Dr-SIR. Finally, Dr. Raza
alleges that in October 2001, “one of Siemens AG's
subsidiaries” launched SOARIAN, a hospital man-
agement program, in the United States. Id.

Dr. Raza is a Pakistani national and director of the
Children's Hospital Islamabad in Pakistan. (D.1.20).
Siemens AG is a German corporation organized un-
der German law and headquartered in Munich and
Berlin. (D.1.34). By its motion, Siemens AG moves
to dismiss the complaint for lack of personal juris-
diction pursuant to Rule 12(b)(2).

IL Discussion
A. Standard of Law

*2 When reviewing a motion to dismiss pursuant to
Rule 12(b)(2), a court must accept as true all allega-
tions of jurisdictional fact made by the plaintiff and
resolve all factual disputes in the plaintiff's favor.

B. Parties' Contentions

Siemens AG contends that there is no basis for gen-
eral or specific jurisdiction over it in Delaware.
Siemens AG contends that Dr. Raza has not estab-
lished specific jurisdiction because he has not
presented any evidence that SOARIAN is marketed
or sold in Delaware by any Siemens entity, includ-
ing Siemens AG, and Dr. Raza cannot establish
general personal jurisdiction because Siemens AG
does not have continuous or substantial contacts
with Delaware. Specifically, Siemens AG contends
that it is a German corporation with its headquarters
in Germany, it is not registered to do business in
Delaware, it does not own real property or maintain
an office or mailing address in Delaware, it has
never paid taxes in Delaware, and it does not con-
duct business or market any products in Delaware.
(D.1.34). Siemens AG further contends that there is
no basis for imputing the activities of Siemens AG
subsidiaries to it, because Siemens AG interacts at
arms-length with its subsidiaries and all Siemens
entities adhere to strict corporate formalities. Id. Fi-
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nally, Siemens AG contends that its limited past
participation in Delaware litigation is not enough to
confer general jurisdiction. Id.

In his supplemental brief opposing Siemens AG's
motion. Dr. Raza contends that Siemens AG has en-
gaged in a consistent pattern of corporate dealings
in Delaware, and therefore personal jurisdiction is
warranted pursuant to Section 3104(c)(4) of
Delaware's Long-Arm statute. ~ (D.1.33). To sup-
port this contention, Dr. Raza alleges that Siemens
AG is heavily focused on the activities of its Amer-
ican subsidiaries, including the “29 Delaware subsi-
diaries” it owns. Id. Dr. Raza further contends that
Siemens AG has availed itself of Delaware laws
and courts by participating in four lawsuits in
Delaware over the past decade, and also by using
Delaware entities, and “presumably legal counsel,”
when acquiring established Delaware companies./d.

FN1. In his Answering Brief In Opposition
To Defendant Siemens AG's Motion To
Dismiss (D.1.20), Dr. Raza contended that
personal jurisdiction was justified under
Sections 3104(c)(1) and (c)(4) of
Delaware's Long-Arm statute. However, in
his Supplemental Brief In Opposition To
Defendant Siemens AG's Motion To Dis-
miss (D.1.33), Dr. Raza does not advance
the theory that the Court has specific per-
sonal jurisdiction pursuant to Subsection

(eX(D).

Even if Dr. Raza is still advancing the
contention that specific personal juris-
diction exists, the Court finds that he has
not offered sufficient evidence that
Siemens AG sells or markets any
products, including SOARIAN, -in
Delaware. Thus, the Court concludes
that it cannot exercise personal jurisdic-
tion over Siemens AG pursuant to sub-
section (c)(1) of the Delaware Long-Arm
Statute.

C. Whether Dr. Raza Alleges Facts Sufficient To
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Satisfy Section 3104(c)(4) Of Delaware's Long-Arm
Statute

Pursuant to Section 3104(c)(4) of Delaware's Long-
Arm statute, a court may exercise jurisdiction over
any non-resident who:

Causes tortious injury in the State or outside of
the State by an act or omission outside the State
if the person regularly does or solicits business,
engages in any other persistent course of conduct
in the State or derives substantial revenue from
services, or things used or consumed in the
State....

10 Del. C. § 3104(c)(4). The Court concludes that
Dr. Raza has not alleged sufficient facts that
Siemens AG regularly does or solicits business in
Delaware, engages in any other persistent course of
conduct in the state, or derives substantial revenue
from services or things used or consumed in
Delaware.

*3 Dr. Raza seeks to align the circumstances in this
case with those in Altech Industries, Inc. v. GATX
Corporation, where the District Court concluded
that a New York defendant was subject to jurisdic-
tion under Subsection (c)(4) of Delaware's Long-
Arm statute because the defendant had “utiliz[ed]
the benefits of the Delaware corporation law in
various ways.” 542 F.Supp. 53, 55 (D.Del.1982). In
Altech, the defendant directly owned and controlled
several Delaware subsidiaries, used Delaware law
to merge its subsidiaries, and made submissions to
the Delaware Secretary of State in connection with
those mergers. The Altech coust explained that, be-
cause the defendant directed and controlled its
Delaware subsidiary, and because “the vast major-
ity” of the defendant's subsidiaries were Delaware
corporations, personal jurisdiction pursuant to Sub-
section (c)(4) was warranted. In this case, however,
the evidence of record does not show that Siemens
AG directs or controls any of its subsidiaries.
Moreover, Dr. Raza has not shown that Siemens
AG directly owns any Delaware subsidiaries. Fi-
nally, though Dr. Raza has alleged that Siemens AG
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has an ownership interest in twenty-nine subsidiar-
ies, Dr. Raza has not presented any context for
whether this represents the vast majority of subsidi-
aries in which Siemens AG has an ownership in-
terest.

In light of these deficiencies in Dr. Raza's jurisdic-
tional allegations, the Court concludes that there is
a clear difference between this case and the circum-
stances warranting jurisdiction in Altech, and that
Dr. Raza has not shown that Siemens AG has en-
gaged in any persistent course of conduct in
Delaware. Thus, the Court concludes that it cannot
exercise personal jurisdiction over Siemens AG
pursuant to Section 3104(c)(4) of the Delaware
Long-Arm statute.

D. Whether Dr. Raza Alleges Facts Sufficient To
Satisfy Constitutional Due Process Requirements

After considering the facts asserted and the applic-
able legal principles, the Court concludes that the
exercise of personal jurisdiction in this case would
not comport with due process. Due process requires
that a defendant have certain minimum contacts
with the forum state in order to ensure that the
maintenance of the lawsuit does not offend
“traditional notions of fair play and substantial
justice.” Int'l Shoe Co. V. State of Wash., Office of
Unemployment Compensation and Placement, 326
US. 310, 326, 66 S.Ct 154, 90 L.Ed. 95
(U.S.1945). If the defendant has sufficient minim-
um contacts with the forum, the Court must then
determine whether it is reasonable for the Court to
exercise jurisdiction over the defendant. In making
this determination, courts weigh several factors, in-
cluding:

(1) the burden that the exercise of jurisdiction
will impose on the defendant; (2) the interests of
the forum state in adjudicating the case; (3) the
Dr. Raza's interests in obtaining convenient and
effective relief; (4) the interstate judicial system's
interest in obtaining the most efficient resolution
of the controversy; and (§) the shared interest of

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



Not Reported in F.Supp.2d Page 4
Not Reported in F.Supp.2d, 2007 WL 2120521 (D.Del.)
(Cite as: 2007 WL 2120521 (D.Del.))

the states in furthering substantive social policies.

*4 Metropolitan Life Ins. v. Robertson-Ceco Corp.,
84 F.3d 560, 568 (2d Cir.1996) (citing Asahi Metal
Indus. Co. v. Superior Court, 480 U.S. 102, 107,
107 S.Ct. 1026, 94 L.Ed.2d 92 (1987)).

Because Dr. Raza has not demonstrated that
Siemens AG has had contacts sufficient to satisfy
Delaware's Long-Arm statute, the Court concludes
that the exercise of personal jurisdiction over
Siemens AG would offend the due process prin-
ciples of fair play and substantial justice.

IV. Conclusion

For the reasons discussed, the Court concludes that
Siemens AG is not subject to personal jurisdiction
in Delaware, and, therefore, its Motion To Dismiss
Plaintiff's Complaint (D.1.15) will be granted.

An appropriate Order will be entered.

ORDER

NOW THEREFORE, for the reasons set forth in the
Memorandum Opinion issued this date, IT IS
HEREBY ORDERED that the Motion To Dismiss
Plaintiff's Complaint (D.I1.15) filed by Defendant
Siemens AG is GRANTED.

D.Del.,2007.

Raza v. Siemens Medical Solutions USA, Inc.

Not Reported in F.Supp.2d, 2007 WL 2120521
D.Del.)

END OF DOCUMENT
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Steven J. Balick, and John S. Grimm, of Ashby &
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David Berten, and Mary S. Moore, of Bartlit Beck Her-
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for plaintiff, of counsel.

Frederick L. Cottrell, III, and Jeffrey L. Moyer, of
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Dunner, L.L.P., Washington, D.C., and Aldo A. Badini,
and Jack Kaufmann, of Dewey Balantine LLP, New
York, New York, for defendants, of counsel.

MEMORANDUM OPINION
ROBINSON, J.
I. INTRODUCTION

*] Presently pending before the court is a motion to dis-
miss submitted by defendant Guidant Corporation
(“Guidant™). Guidant, along with its wholly-owned sub-
sidiary Advanced Cardiovascular Systems, Inc.
(“ACS”), has been sued for patent infringement by
Cordis Corporation (“Cordis™), pursuant to 35 U.S.C. §
271. ML) In its motion, Guidant contends that
the court lacks personal jurisdiction over it, requiring
dismissal pursuant to Fed.R.Civ.P. 12(b)(2).

For the reasons that follow, Guidant's motion shall be
granted.
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II. FACTS

The record assembled in connection with this motion
demonstrates the following: Guidant is a holding com-
pany incorporated in Indiana, with its principal place of
business in Indianapolis, Indiana. Guidant has a number
of wholly-owned subsidiaries, including ACS. ACS is a
California corporation having its principal place of busi-
ness in Santa Clara, California.

At issue in this patent infringement action is the “ACS
RX ROCKET Coronary Dilatation Catheter” (“ACS RX
ROCKET?”) accused of infringing several of Cordis' pat-
ents that pertain to balloons used in coronary an-
gioplasty procedures. While ACS disputes infringement,
it claims to have designed, manufactured, marketed, and
distributed the ACS RX ROCKET. Specifically, ACS
concedes that the RX ROCKET has been sold in
Delaware. ACS has submitted to this court's jurisdic-
tion.

Guidant contests personal jurisdiction based on the fol-
lowing averments:

Guidant has no offices, manufacturing plants, ware-
houses or other facilities or telephone listing any-
where in the State of Delaware and has no employees,
agents or distributors in Delaware. Guidant has never
bhad a regular and established place of business in
Delaware and has never been registered to do busi-
ness in Delaware. Guidant does not hold any bank ac-
counts in Delaware and does not hold any inferest in
real or personal property in Delaware.

(D 1.16) The above assertion is not disputed.
Guidant and each of its subsidiaries maintain separate
books and accounting records, and all of the account-
ing between Guidant and its subsidiaries is kept pre-
cisely to ensure strict traceability of the subsidiary.

(D.1.16) The above assertion is not disputed.
ACS has its own employees who manage the day to
day operations of ACS.

Guidant is not actively involved in determining who
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is employed at ACS, what products ACS makes or
sells, what prices ACS sets for its products, or what
press releases are issned by ACS, even if they bear
Guidant's corporate name.

It is Guidant's corporate policy that all of its subsidi-
aries should use the Guidant name on all letterhead,
product literature and press releases to help establish
the corporate identification of Guidant. In all cases,
however, each individual subsidiary is responsible for
its own communications with its customers.

Guidant transacts only business related to its role as a
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holding company. Guidant does not design, manufac-
ture, sell or otherwise distribute any products, includ-
ing any balloons for use in coronary angioplasty pro-
cedures.

¥2 (D.1.16) The record does contain contrary, or at a
minimum, inconsistent evidence. For instance, accord-
ing to Guidant's discovery responses, at least the fol-
lowing individuals_are employed currently by both
Guidant and ACS:

Bruce J. Barclay

BT
Thomas R. Peterson

Assistant Secretary

(D.1.41, Ex. 6) Moreover, all three (3) members of the
ACS board of directors-Ronald W. Dollens, Keith E.
Braver, and Ginger L. Howard-are Guidant officers. In
this regard, Guidant has explained that

ACS' board of directors normally acts through con-
sent resolutions. Accordingly, the members of ACS'
board of directors [had] not formally met [as of Feb-
ruary 1998} since Jannary 1, 1994 with the exception
of a meeting held on or about June 8, 1994, via tele-
phone.

(D141, Ex. 6)

According to the record, the 800 number listed for Cus-
tomer Service regarding the ACS RX ROCKET elicits
an operator who answers the phone: “Guidant Customer
Service.” (D.1.41, g 8) This representation is consistent
with the literature of record, which instructs potential
customers to “{tJalk to your Guidant Vascular Interven-
tion representative for more information on the full line
of ACS Rapid Exchange products.”([D.1.41, Ex. 7)

Some of the promotional literature of record concerning

General Counsel and Secretary  Deputy General Counsel

Senior Counsel and Assistant
Secretary
the ACS RX ROCKET characterize ACS as follows:

Guidant Vascular Intervention Headquarters

ACS DVI

3200 Lakeside Drive

Santa Clara, CA 95054, USA

Guidant Vascular Intervention Manufacturing Facility
ACS DVI

26531 Ynez Road

Temecula, CA 92591 USA

(D.14l, Ex. 7) At best, aside from identifying the
product at issue as the “ASC RX ROCKET Coronary
Dilatation Cathether,” ACS is identified in the follow-
ing manner:

GUIDANT

Advanced Cardiovascular Systems, Inc.
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26531 Ynez Road
Temecula, California 92591-4628 U.S.A.
800-227-9902 FAX 800-601-8874

OR
GUIDANT
Advanced Cardiovascular Systems, Inc.
3200 Lakeside Drive
Santa Clara, CA 95052-8167, U.S.A.
(408) 235-3000
ACS Manufacturing Facility

26531 Ynez Road

GUIDANT
Cardiac Rhythm

Management

Guidant Receives FDA Approval to Market New Rapid
Exchange Catheter

*3 Indianapolis, IN-November 7, 1997-Guidant Cor-
poration (N.Y.SE and PCX: GDT), a world leader in
the treatment of coronary artery disease, today an-
nounced that it has received U.S. Food and Drug Ad-
ministration approval to market the ACS RX ROCK-
ET Coronary Dilatation Catheter....

The ACS RX ROCKET Coronary Dilatation Catheter

is Guidant's first dilatation catheter to feature

XCELON '™ Nylon Balloon Material HYDRO-
COAT ™ Hydrophitic Coating.

“The ACS RX ROCKET Coronary Dilatation Cathet-
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Temecula, CA 92591-4618, U.S.A.
CUSTOMER SERVICE:
800-227-9902 FAX 800-601-8874

(D.141, Exs.1, 2) In none of the literature of record is
ACS specifically identified as the corporate entity
solely responsible for designing, manufacturing, mar-
keting, or selling the product at issue.

Finally, on November 7, 1997, Guidant issued a press
release under its own name announcing FDA approval
of the ACS RX ROCKET. Here follow some highlights
of the press release:

About Guidant
Minimally Vascular
Invasive Systems Intervention

er marks a new era in rapid exchange technology,”
commented Ginger L. Howard, president of the Guid-
ant Vascular Intervention Group....

A leader in the medical device industry, Guidant
provides innovative, cost-effective products and ser-
vices to the global cardiology and minimally invasive
surgery marketplaces.

© 1997 Guidant Corporation. All Rights Reserved.
Do not duplicate or distribute in any form.

(D.1.41, Ex. 3) According to Guidant's discovery re-
sponses, ACS sought FDA approval for the ACS RX
ROCKET under the name “Guidant/ACS.” (D.1.41, Ex.
6) Following issuance of the press release, the instant
suit was commenced.

ITII. STANDARD OF REVIEW
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Cordis, as plaintiff, bears the burden of establishing,
through sworn affidavits or other competent evidence,
that this court may exercise personal jurisdiction over
defendant Guidant. Patrerson v.. FBI, 893 F.2d 595,
603-04 (3d Cir.1990). When personal jurisdiction is
contested without the benefit of an evidentiary hearing,
however, the record is viewed in the light most favor-
able to the plaintiff. See Applied Biosystems, Inc. v.
Cruachem, Ltd., 772 F.Supp. 1458, 1462 (D.Del.1991);
Computer People, Inc. v. Best Int’l*Group, Inc., No.
Civ. A. 16648, 1999 WL 288119, at 4 & n.5 (Del. Ch.
Apr. 27, 1999). According to the Federal Circuit, when
the question before the court is the exercise of personal
jurisdiction over an out-of-state accused infringer, the
law of the Federal Circuit, “rather than that of the re-
gional circuit in which the case arose,” is applicable.
Akro Corp. v. Luker, 45 F3d 1541, 1543
(Fed.Cir.1995).

Pursuant to Rule 12(b)(2) of the Federal Rules of Civil
Procedure, a court may dismiss a suit for “lack of juris-
diction over the person.” According to the United States
Supreme Court,

before a court may exercise personal jurisdiction over
a defendant, there must be more than notice to the de-
fendant and a constitutionally sufficient relationship
between the defendant and the forum. There must also
be a basis for the defendant's amenability to service of
summons. Absent consent, this means there must be
authorization for service of summons on the defend-
ant.

Omni Capital Int'l, Ltd. v. Rudolf Wolff & Co., 484
U.S. 97, 104 (1987). The principle announced above is
traditionally described in this court as a two-step ana-
lysis. The court will determine, first, whether there is
amenability to service and, second, whether the exercise
of jurisdiction offends the defendant's right to due pro-
cess.

*4 Rule 4(e)(1) of the Federal Rules of Civil Procedure
states that service of a summons may be effected
“pursuant to the law of the state in which the district
court is located.”The Delaware long-arm statute, 10
Del. C. § 3104(c), has been construed “broadly ... to
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confer jurisdiction to the maximum extent possible un-
der the due process clause.” LaNuova D & B S.p.A. v.
Bowe Co., 513 A.2d 764, 768 (Del.1986). As noted by
this court in Intel Corp. v. Silicon Storage Tech., Inc.,
20 F.Supp.2d 690, 694 (D.Del.1998), however, “[tlhe
Delaware Supreme Court has not determined that §
3104(c) is coextensive with federal due process, mor
does it substitute federal due process analysis for state
long-arm analysis.”Accord Hercules, Inc. v. Leu Trust
& Banking (Bahamas) Lid., 611 A2d 476, 480-81
(Del 1992); Red Sail Easter Ltd. Partners, L.P. v. Radio
City Music Hall *Prods. Inc., Civ. A. No. 12036, 1991
WL 129174, at 3 (Del. Ch. July 10, 1991); Ramada
Inns v. Drinlchall, No. Civ. A. 83C-AU-56, 1984 WL
247023, at 2 (Del.Super. May 17, 1984). Therefore,
the court must determine whether the exercise of per-
sonal jurisdiction is compatible with both the specific
requirements of the Delaware long-arm statute and with
defendant's constitutional right to due process.

Delaware's long-arm statute provides in relevant part:

(c) As to a cause of action brought by any person
arising from any of the acts enumerated in this sec-
tion, a court may exercise personal jurisdiction over
any non-resident, or a personal representative, who in
person or through an agent:

(1) Transacts any business or performs any character
of work or service in the State....

10 Del. C. § 3104(c)(1) (emphasis added).

As explained by the Delaware Supreme Court in
LaNuova,

[t]he conduct embraced in subsections (1) and (2), the
transaction of business or performance of work and
contracting to supply services or things in the State,
may supply the jurisdictional basis for suit only with
respect to claims which have a nexus to the desig-
nated conduct. Where personal jurisdiction is asserted
on a transactional basis, even a single transaction is
sufficient if the claim has its origin in the asserted
transaction.

LaNuova, 513 A.2d at 768. Therefore, in order to estab-
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lish transactional or specific jurisdiction, plaintiff must
demonstrate not only that an act or acts occurred in
Delaware but also that its causes of action arise from
the act or acts. According to relevant caselaw, plaintiff
also must demonstrate that the act or acts occurring in
Delaware actually constitute “transacting business” in
Delaware, i.e., that defendant “purposefully avail[ed it-
self] of the privileges and benefits of Delaware
law.”Computer People, Inc., 1999 WL 288119, at 8;
seealso Thorn EMI N. Am. v. Micron Tech., Inc., 821
F.Supp. 272, 274 (D.Del.1993) (stating that the desig-
nated conduact “must be directed at residents of the State
of Delaware and the protection of its laws™). With this
requirement in mind, courts have concluded that
“[m]ere solicitation does not arise to transacting busi-
ness, nor does the isolated shipment of goods into
Delaware.”Id. (citing Moore v. Little Giant Indus., Inc.,
513 F.Supp. 1043, 1047 (D.Del.1981); Waters v. Deutz
Coryp., 460 A.2d 1332, 1335 (Del.Super.1983)). The dis-
tinction between isolated business activities and those
giving rise to personal jurisdiction has been explained
on the basis of whether the conduct is “part of a general
business plan ... to solicit business in Delaware and de-
liver products to customers in Delaware.” Thorn EMI,
821 F.Supp. at 274.

*5 The court must further determine whether the exer-
cise of personal jurisdiction over Guidant comports with
federal due process considerations. The Supreme Court
in International Shoe Co. v. Washington, 326 U.S. 310
(1945), held that

due process requires only that in order to subject a de-
fendant to a judgment in personam, if he be not
present within the territory of the forum, he have cer-
tain minimum contacts with it such that the mainten-
ance of the suit does not offend “traditional notions of
fair play and substantial justice.”

Id. at 316 (citation omitted). The Court in Burger King
Corp. v. Rudzewicz, 471 U.S. 462 (1985), added the re-
quirement that the minimum contacts be “purposeful”
contacts, noting that “even a single act can support jur-
isdiction” so long as it creates a “substantial connec-
tion” with the forum, in contrast to an “attenuated affili-
ation.” Id. at 475 n.18. Therefore, “where a defendant
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who purposefully has directed his activities at forum
residents seeks to defeat jurisdiction, he must present a
compelling case that the presence of some other consid-
erations would render jurisdiction unreasonable.” Id. at
477.1In Luker, the Federal Circuit suggested a three-
prong jurisdictional analysis: 1) has the defendant pur-
posefully directed its activities at residents of the for-
um?; 2) do the claims arise out of or relate to those
activities?; 3) is the assertion of personal jurisdiction
reasonable and fair? See Luker, 45 F.3d at 1545-46.

IV. DISCUSSION

Based on evidence presented in a related case,FN4
Cordis maintains that Guidant and ACS “share” key
employees. Cordis refers to the product and advertising
literature of record in support of its assertion that
“Guidant is regularly involved in the daily affairs of
ACS, particularly as it relates to the marketing of the
[ACS RX ROCKET].” (D.I. 76 at 5) Cordis concludes:
“It is precisely this type of ‘close connection’ between a
corporation and the cause of action that supports a find-
ing of jurisdiction under the ‘agency theory’ in
Delaware.”(D.I. 76 at 5)

As explained by this court in Applied Biosystems, the
agency theory

examines the degree of control which the parent exer-
cises over the subsidiary.... The factors relevant to
this determination include the extent of overlap of of-
ficers and directors, methods of financing, the divi-
sion of responsibility for day-to-day management, and
the process by which each corporation obtains its
business. No one factor is either necessary or determ-
inative; rather it is the specific combination of ele-
ments which is significant....

If any agency relationship is found to exist, courts
will not ignore the separate corporate identities of
parent and subsidiary, but will consider the parent
corporation responsible for specific jurisdictional acts
of the subsidiary.

772 F.Supp. at 1463. An agency relationship alone,
however, is not sufficient to confer jurisdiction.
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*6 Rather, the result of finding such an agency rela-
tionship is simply that we may attribute certain of
[ACS'] acts to [Guidant] in assessing whether the re-
quirements of the Delaware long-arm statute have
been satisfied.

Id. at 1464.

With respect to whether Cordis has demonstrated that
an agency relationship exists between Guidant and
ACS, the court finds that Cordis has carried its burden
of proof in this regard. Although Guidant and ACS may
honor corporate formalities and maintain separate cor-
porate finances, there is evidence that, at least in the
case of the ACS RX ROCKET, Guidant has controlled
and directed the marketing campaign of record. Indeed,
but for Mr. Peterson's averments, one could not readily
discern from the promotional literature itself which cor-
poration designed, manufactured, marketed or sold the
RX ROCKET. The court finds, therefore, that a limited
agency relationship exists between Guidant and ACS as
to the marketing of the ACS RX ROCKET.

The existence of an agency relationship is not enough,
however, to confer personal jurisdiction over Guidant.
Rather, Cordis must establish that the activities directed
or controlled by Guidant are the jurisdictional acts of
ACS. Cordis has failed in this regard. While ACS' sales
activities in Delaware may well be related to the
marketing efforts directed by Guidant, the court de-
clines to make this intellectual leap without an eviden-
tiary basis in fact. Therefore, the court concludes that
the exercise of personal jurisdiction over Guida}l:lﬁ ;;ursu—
ant to 10 Del. C. § 3104(c)(1) is not warranted.

Even if Guidant's relationship with ACS passed muster
under the Delaware long-arm statute, the court finds
that the exercise of personal jurisdiction over Guidant
under these circumstances would not comport with
“ ‘traditional notions of fair play and substantial
justice.” * International Shoe Co., 326 U.S. at 316
(citation omitted).

The constitutionality of an exercise of specific juris-
diction turns on whether the defendant has
“purposefully directed” its activity toward the forum
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state. If so, and if the litigation arises out of those
activities, the defendant may have established the re-
quisite minimum contacts with the forum despite the
lack of any physical contacts.

Applied Biosystems, Inc. v. Cruachem, Ltd., 772
F.Supp. at 1470.

In the product liability suit of Waters v. Deutz Corp.,
460 A 2d 1332, 1337-38 (Del.Super.1983), the
Delaware Superior Court exercised personal jurisdiction
over a German tractor manufacturer pursuant to 10 Del.
C. § 3104(c)(1). The manufacturer, which had no direct
contacts with the State, had developed an agency rela-
tionship with its exclusive United States distributor
which, in turn, imported the manufacturer's tractors
through the Port of Wilmington, sold at least five tract-
ors in Delaware, maintained a district manager in
Delaware, and actively solicited Delaware business.

The extent and nature of the Delaware contacts in the
present case are imprecisely described. ACS has sold
the RX ROCKET in Delaware, but there is no descrip-
tion of record of defendants' solicitation efforts or how
such efforts affected, it at all, ACS' sales activities. The
court is not inclined to find that Guidant purposefully
directed its activity toward Delaware based on such a
record.

V. CONCLUSION

#7 For the reasons stated, Guidant's motion to dismiss
shall be granted. An appropriate order shall issue.

FNI1. Plaintiff alleges in the complaint that de-
fendants ACS and Guidant “manufacture and
sell a medical device ... that infringes....”

DI11,7110)

FN2. In related litigation, even certain ACS
employees were uncertain as to the identity of
their employer. (SeeC.A. No. 97-550, D.1. 346,
347)

FN3. The Federal Circuit has instructed that,
“in interpreting the meaning of state long-arm
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statutes, we .., defer to the interpretations of the
relevant state and federal courts, including their
determinations regarding whether or not such
statutes are intended to reach to the limit of
federal due process.” Graphic Controls Corp.
v. Utah Med. Prods., Inc., 149 F.3d 1382, 1386
(Fed.Cir.1998). Thus, in Luker, the Federal
Circuit's analysis followed that of the Sixth
Circuit's holding in R.L. Lipton Distrib. Co. v.
Dribeck Importers, Inc., 811 F.2d 967 (6th
Cir.1987): “ ‘This Ohio [long-arm] statute has
been construed to extend to the outer limits of
due process, and thus an Ohio personal juris-
diction analysis becomes an examination of
constitutional limitations.” * Luker, 45 F.3d at
1544 (quoting Dribeck, 811 F.2d at 969). By
contrast, as noted above, the Delaware state
courts do not collapse the long-arm inquiry into
the due process inquiry and neither shall this
cout. '

EN4. The court, in Cordis Corp. v. Advanced
Cardiovascular Systems, Inc., et al., C.A. No.
97-550-SLR, concluded that the exercise of
personal jurisdiction over Guidant was appro-
priate where Guidant “share[d] personnel ...,
financial management ..., and research and
marketing responsibilities....” (D.1.76, Ex. 1)
Since that order issued, and in support of its
motion for reargument, Guidant has submitted
affidavits recanting earlier deposition testi-
mony. See, e.g., C.A. No. 97-550, D.I. 346:

See also D.I. 347:

At my deposition, I was asked about my em-
ployer and I stated that I was employed by
Guidant Corporation. 1 also noted that I was
the Director of Research and Development
for the “stent business unit.” Although I was
not asked, it is my understanding that the
“stent business unit” is a portion of Ad-
vanced Cardiovascular Systems (“ACS”), an
independent subsidiary of Guidant Corpora-
tion. In light of this fact, and upon a further
review of my records, I have confirmed that I
am an employee of ACS, not Guidant.

FEN5. To the extent asserted by Cordis, the
court finds that the record does not support ex-
ercising personal jurisdiction over Guidant
based on its own conduct in Delaware or based
on an alter ego theory.

FN6. The sales activities themselves are not
specifically described in the record.

EN7. The court reaches this conclusion some-
what reluctantly, as it does not seem appropri-
ate that Guidant, for business reasons, be per-
mitted to hold itself out to the public as the cor-
porate entity responsible for the ACS RX
ROCKET only to disclaim legal responsibility
for the same product based on corporate form-
alities.

D.Del.,1999.
Cordis Corp. v. Advanced Cardiovascular Systems, Inc.
Not Reported in F.Supp.2d, 1999 WL 805284 (D.Del.)

At my deposition, I stated that I was Vice-
President of Global Marketing for “vascular
intervention” and I reported to Ginger
Howard. Ms. Howard is President of ACS
and, in this regard, my activities at Global
Marketing are undertaken on behalf of ACS. .

END OF DOCUMENT

At the time of my testimony, I was treating
ACS as a division of Guidant when I stated
that I was employed by Guidant. I have been
informed by counsel for ACS that ACS is a
separate legal entity.
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