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OPINION AND ORDER 

LEISURE, J 
*1 Plaintiffs, Maselield AG and Maselield Ltd, 
filed the instant action because they seek to avoid 
mbitlation beloJe the International Chamber of 
Commerce ("ICC") with defendant, Colonial Oil 
Industries, Inc ("Colonial"). They request injunct­
ive relief enjoining Colonial flam attempting to ar­
bitrate with them, as we!J as a declaratory judgment 
providing that they have no agreement to aJ bitrate 
with Colonial and arc not bound to arbitJate with 
Colonial On April 18, 2005, the Comt granted 
plaintiffs' request for a preliminary injunction, lind­
ing that, on the record before the Court, plaintiffs, 
as non-signatories, cannot be bound to the m bitra­
lion aglcement between Colonial and non-party 
Masefield America ("MA"), pmsuant to the theor­
ies of estoppel, agency, or alter ego, AccOJdingly, 
the Court enjoined Colonial fi am asser ting to the 
ICC Tribunal in the mbitration plOceeding against 
MA that the Tr ibunal has the power to determine 
whether plaintiffs must arbitmte Colonial's de­
mands One week later, on April 25, 2005, the 
Court denied Colonial's motion to dismiss for fail­
ure to state a claim because it was based on the 
same mguments that the Court considered and rc-
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jected in granting plaintiffs' application for a pre­
liminary injunction 

On May 9, 2005, Colonial liIed an Answer and 
Counterclaim, wherein it asks the emil t to dismiss 
the Complaint with prejudice and direct plaintiffs to 
submit to m bitratiol1, including submission of 
plaintiffs' claims blOUght in this action In response, 
plaintiffs filed the instant motion seeking to dismiss 
the counterclaim for failure to state a claim, and to 
enjoin Colonial permanently flam seeking to arbit­
late its claims against them In its opposition, Colo­
nial cross-moved fOl leave to amend its counter­
claim in order to assert claims of' tortious interfer­
ence with contract and tortious interference with 
prospective business relations against both 
plaintiffs The Court will address the parties' com­
peting motions below in 'ie! iatim 

BACKGROUND 

The facts giving lise to this action are set forth in 
the Court's prior Ordels, with which familiarity is 
assumed SeeMmejield;/G v Colonial Oil Indlls, 
Inc, No 05 Civ 2231, 2005 U. S. Dist LEXIS 
7158 (S D N Y Apr 25, 2005); Mmejield ;/G v 
Colonial Oil Indlls, Inc, No. 05 Civ 2231, 2005 
US Dist LEXIS 6737 (S D NY Apr 18, 2005) 
('Masejield /" ) In September 2003, MA, a non­
party affiliate of plaintiffs,"" agreed to sell ap­
plOximately 50,000 tons of fuel oil to defendant 
Colonial, a latge oil distributor, each month 1'01 the 
one year period beginning November I, 2003. The 
purchase agreement (the "Contract") contained an 
arbitration provision, which provided for all dis­
putes between the parties to be resolved under the 
rules of the ICC by a three-member arbitration pan­
el appointed by the parties In October 2004, Colo­
nial filed a demand for arbitration with the ICC, al­
leging that MA and plaintiffs defaulted on the Con­
tract by failing to deliver fuel oil during the final 
two months of the Contract period In several sub­
missions to the ICC, plaintiffs maintained that they 
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were not subject to ICC jurisdiction because they 
were not parties to the Contract or any other arbit­
ration agreement with Colonial Nonetheless, the 
ICC decided to refer the threshold issue of arbitrab­
ility to the Tribunal As a rcsult, plaintiffs filed the 
instant action on February 17, 2005, seeking in­
junctive and declar atory relief 

FN I According to plaintiffs, MA is affili­
ated with Masefield AG and Masefield 
Ltd but not in the samc ownership chain 
Specifically, James Daley owns 90% of 
Masefield AG, which is the parent com­
pany of Masefield Ltd In addition, Daley 
is the sole owner of Masefield TI ading 
AG, which is the parent company of MA 
(See Declaration of Jamcs Daley 1111 5-6 ) 

DISCUSSION 

I. Rule 12(b)(6) Standard "N1 

fN2 Colonial claims that plaintiffs have 
improperly atremptcd to convert their mo­
tion to dismiss into a motion for summary 
judgment by submitting affidavits and ad­
ditional evidence beyond thc pleadings 
(See Defendant's Memorandum Of Law In 
(I) Opposition To Plaintiffs Motion r 0 

Dismiss The Counterclaim, (2) Opposition 
To Plaintiffs' Motion For A Permanent In­
junction And (3) Support Of Defendant's 
Cross-Motion To Amend The Counter­
claim ("Def Mem") at 1-2) Because Colo­
nial does not identi~y the affidavits and ad­
ditional evidence it references and because 
plaintiffs did not submit any additional fil­
ings in connection with this motion other 
than its moving and reply papers. the Court 
can only assume that Colonial is refcning 
to the two decimations PJcviousJy submit­
ted by plaintiffs in support of their motion 
for a preliminary injunction. When Icsolv­
ing a motion to dismiss fol' failure to state 
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a claim, the Court may consider the plead­
ings and exhibits attached thereto, state­
ments or documents incorporated by refer­
ence in the pleadings, matters subject to ju­
dicial notice, and documents submitted by 
the moving party, so long as such docu­
ments either are in the possession of the 
party opposing the motion or were relied 
upon by that party in its pleadings. 
See BI ms )I. A111 Film Techs. fnc, 987 
F.2d 142, 150 (2d Cir.1993); ,ee 
also Chamber.} v Time WGlue!, Inc, 282 
f 3d 147, 152-153 (2d Cir2002) The 
Court may properly consider the two earli­
er declarations because it is evident that 
defendant relied upon them and the Court's 
tleatment of them in A'/mejield I in formu­
lating its counterclaim Therefore, their 
consideration by the Court does not render 
the instant motion one for summary judg­
ment 

*2 When determining whether to dismiss a claim on 
motion for failure to state a claim for which relief 
may be gl anted, the Court "must accept as true all 
of the factual allegations set out in plaintiffs com­
plaint, dr aW inferences from those allegations in the 
light most favorable to plaintiff, and construe the 
complaint liberally," Grego!)' v Dalv, 243 F 3d 
687, 691 (2d Cir 200 I) (quoting TllI ,his v Rie,e 
Org, 21 I F 3d 30, 35 (2d Cir 2000)); see 
also Hosp Bldg Co v Trs of Rex Hasp, 425 U.S. 
738, 740, 96 S.Ct 1848, 48 LEd 2d 338 (1976); 
Walker v Cit)' of Nell' York, 974 F.2d 293, 298 (2d 
Cir 1992), cell deniel/, 507 U S 961, 113 SCI 
1.387, 122 L.Ed 2d 762, and, 507 US. 972, 11.3 
S.Ct 1412, 122 L.Ed.2d 784 (1993) Similarly, 
when considering a motion to dismiss a counter­
claim fOJ failure to slate a claim, the Court must ac­
cept the material facts alleged in defendant's answer 
and counterclaim as true and construe all reason­
able inferences in favor of defendant SeeTwil1lab 
COl p v Sign(lIWe A4ec/ia Servs, No 99 Civ. 169, 
1999 U S Dist LEXIS 18973, at * 10 (S 0 N Y 
Dec 6, 1999) (citing, inter alia, Gant v Walling-
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fo/{I Bd of Edllc. 69 f3d 669, 673 (2d Cir.1995)) 
Thus, "[t]he issue is not whether [the claimant] will 
ultimately plCvail but whether the claimant is en­
titled to offer evidencc to support the claims" Sch­
eller v Rhodes, 416 U S. 232, 236, 94 S Ct 1683, 
40 LEd 2d 90 (1974); see olso /-/amillol7 Chapler 
qf Alpha Della Phi, Il7c v Hamillol7 Co/lege, 128 
F 3d 59, 62-63 (2d Cir 1997). A party's claim 
should not be dismissed in this instance "unless it 
appears beyond doubt that the [movant] can prove 
no set of facts in support of his claim which would 
entitle him to relief" COllie), v Gibsoll, 355 US 
41, 45-46, 78 S.Ct 99, 2 lEd.2d 80 (1957); see 
also Lipsky 11 Coml1lonwealth Unilecl COl P J 55 J 

F2d 887, 894-95 (2d Cir 1976) However, the 
claim "must contain allegations conccming each of 
the material elements necessary to slistain reCOVCIY 

under a viable legal theory" HlIlllillglon DenIal & 
Med Co v Milll7eWIa Mining & Aifg Co, No. 95 
Civ 10959, 1998 WL 60954, at *3 (S D.N Y 
Feb 13, 1998). 

II Colonial's COlintcl claim 

In its counterclaim, Colonial seeks an order pursu­
ant to 9 II S.C § 4 compelling plaintiffs to submit 
to arbitration pmsuant to the ContIaet, including 
submission of the claims flied in this action (See 
Answer and Counterclaim ("C-CI") 11 I) ""Title 
9 u.s C § 4 permits a party to an arbitration agree­
ment claiming breach to bring an action in federal 
court for an order directing that the mbitIation pro­
ceed in the manner provided for in the agreement 
See9 USc. § 4 Colonial argues that plaintiffs may 
be compelled to arbitrate because they are bound to 
the Contract's arbitration provision (See C-CI 11 I.) 
Although plaintiffs are not parties to the Contract, 
Colonial alleges that "[p]laintiffs exercised com­
plete domination over Masefield America as re­
gards its entering into, and performance of, the 
Contract" and "[t]his domination was used to de­
fraud and damage Colonial""N''(ld ~ .28.) 

FN3, In its Answer, Colonial restarts the 
numbering of paragl aphs in the final 
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"Counterclaim" section Unless otherwise 
noted, the COUf'eS citations to the Answer 
are to that section only 

FN4 Notwithstanding this allegation, Co­
lonial states that the evidence supports 
only a breach of contract claim against 
plaintiffs, not a fraud claim (See Def 
Mem at 15-16 n 3) 

*3 As a preliminary matter, plaintiffs mgue that the 
counterclaim is jurisdictionally deficient because it 
grounds personal jurisdiction over plaintiffs in the 
Contract signed only by MA (See Memorandum In 
Support Of Motion To Dismiss Counterclaim 
("Pis .Mem ") at 3.) Plaintiffs ask the Court to view 
them as counterclaimants who have not freely sub­
mitted to the Court's jurisdiction because they com­
menced this action defensively in response to Colo­
nial's improper arbitration demand (Jd at 3 n. I) 
The Court rejects this reasoning, as plaintiffs can­
not employ the Court's jurisdictional power as both 
a sWOld and shield Plaintiffs seek affirmative relief 
from this Court in this matter, and therefore have 
consented to its jUJ isdiction, See Andros Campania 
l\1arilimll. SA v Interlanker Ltd. 718 FSupp 
1215, 1217 (S D NY 1989) (Leisure, J) ("It is a 
fundamental tenet of jurisdictional law that a party 
may waive a challenge to the Court's in personam 
jurisdiction, and appearing and seeking affirmat­
ive relief from the Court is the paradigm of such a 
waiveL I)) FN5 

FN5 The Court notes for the parties' bene­
fit that subject matter jmisdiction here is 
based upon the diversity of the parties, and 
not upon 9 II S C § 4 Indeed, the Federal 
Arbitration Act, 9 U.S C § lei seq. docs 
not provide an independent basis for jmis­
diction See Perpet1lal Secs. 1m v Tang, 
290 F 3d 132, 136 (2d Cir 2002); 'ee 
also Ivloses 11 Cone 1I1em'/ Hasp v ,Hel­
C1II.l' COI1'" Call', 460 II S. I, 25 n 3.2, 
103 SCI. 927, 74 LEd2d 765 (1983) 
("The [Federal] Arbitration Act is 
something of an anomaly in the field of 
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federal-court jurisdiction. It creates a body 
of federal substantive law establishing and 
regulating the duty to honor an agreement 
to mbitrate, yet it does not create any inde­
pendent federal-question jlll isdiction ") 

With respect to the merits of the counterclaim, 
plaintiffs insist that they cannot be compelled to ar­
bitrate because Colonial's allegations mimic the as­
sertions that the Court previously rejected in grant­
ing plaintiffs' application for a preliminary injunc­
tion. (See Pis Mem at 4.) As noted above, in 
Malefield I, the Court rejected each of the three ar­
guments advanced by Colonial for binding the non­
signatory plaintiffs to the Contract: estoppel, 
agency and alter ego FNr'Colonial resurrects these 
theories in its opposition to the instant Illotion, rely­
ing now upon the allegations contained within its 
counterclaim and the affidavits of two employees 
involved in the negotiation and the perfOlmance of 
the Contract Building upon its analysis in Mase­
field I, the Court now turns to defendant's appar­
ently enhanced mguments 

FN6 In its opposition papers, Colonial 
only expressly relies upon the theories of 
estoppel and agency (See Def Mem at 
I 2-15) However, in a footnote, it appears 
to Icnew its alteI ego argument as well. 
(ld at 15 n 3). Therefore, the Court will 
address all three theories 

A Estoppel 

In Ma,efield I, the Court explained that a non­
signatory may be bound to an mbitmtion aglcement 
only where the non-signatOlY knowingly exploited 
and accepted benefits of the agreement See tv/a ':ie­
field I, at *9 (citing MAG PorrjiJliu CumulI. 
GAlBH v Merlin Biollled Gwu!, llC, 268 F 3d 58, 
61 (2d Cit 2001)) However, the benefits must flow 
directly from the agreement and cannot result fJ am 
events involving the parties that OCCUI independent 
of the agreement Id (citing MAG Por!!uliu. 268 
F.3d at 61 (citing TholJ1wl1-CSF, SA\' Alii il,-bit-
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ralion AH'I1, 64 F3d 773, 779 (2d CiL1995) 
(holding that the non-signatory was not subject to 
at bitmtion because the competitive advantage 
gained by the non-signatory flowed from its acquis­
ition of one of the signatories, not directly 110m the 
agreement»)) Colonial argued that Masefield AG is 
estopped from avoiding arbitration because it re­
ceived all of the proceeds from the luel oil pur­
chased under the Contract as part of MA's repay­
ment of a debt previously owed to Masefleld 
AG FN71d at * II Alier noting that the Contract 
docs not mention Masefield AG or its receipt of the 
proceeds, the Court rejected Colonial's estoppel ar­
gument, finding that the benefit to Masefield AG 
does not flow directly from the Contract but from 
Maselield AG's position as MA's lender Id at 
* 12-14 

FN7 Colonial's initial estoppel argument 
was limited to Masefield AG It now ar­
gues that both plaintiffs should be oblig­
ated to arbitmte under an estoppel theory 

*4 Relying principally upon the affidavit of its Vice 
President, Steven McNear, Colonial now contends 
that there are additional material facts demonstlat­
ing plaintiffs' intent to benefit directly from the 
Contract According to McNear, plaintiffs particip­
ated in negotiating and drafting the Contmct (see 
Affidavit of Steven McNear ("McNear Affn) '1 6), 
and their involvement was so significant that the 
lirst draft of the Contract was on Masefleld AG let­
terhead (id ~ 8, Ex A). In addition, "Masefleld 
LTD and/or Masefield AG had specific duties un­
der the contact [sic J-including hedging and supply­
ing the cargos (shipments of oil via tanker) to Colo­
nial Oil on behalf of [MAJ "(ld '1 11.)As a result, 
Colonial considered plaintiffs benelieiaries of the 
Contract (id '1'1 10, 13), which became more appar­
ent when Masefield Ltd began to pressure MA to 
cancel the Contract because it was losing money 
(id ~'I 20, 22) Colonial argues that these new al­
legations establish that plaintiffs received direct be­
nefits nom the Contract, and thelefore, they are es­
topped from avoiding arbitration 
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Even construing Colonial's counterclaim libcrally 
and drawing all reasonable inferences in its favor, 
the Court is not persuaded that Colonial can prove 
that plaintiffs benefited directly from the Contract 
Participating in the Contract negotiations and as­
sisting in the satisi11ction of some of' its terms, as­
sertions that plaintiffs do not dispute, does not ne­
cessarily render plaintitTS direct beneficiaries 
Moreover, the Court does not credit Colonial's al­
legation that plaintiffs had "specific duties" under 
the Contract, including hedging and supplying oil 
shipments to Colonial, beeause it finds no support 
for such a claim in the terms of the Contract. The 
Contract assigns no duties to either Masefield AG 
or Masefield Ltd, does not address the practice of 
hedging, and identifies only MA as the supplier of 
oil. Therefore, there is no basis for Colonial to con­
clude that plaintiffs intended to profit Irom the sale 
of the cargos sold plllsuunt to the Contract (See 
Del Mem at 13-14) Further, as noted above, 
Masefleld AG is never mentioned in the Contract 
and Masefield Ltd is listed only once as the contact 
party on behalf of MA Finally, McNear's claim 
that Colonial understood that plaintiffs intended on 
benefiting from the Contract is entirely speculative, 
and does nothing to advance Colonial's position, 
Thus, Colonial's additional allegations do not per­
suade the Court to depart from its earlier conclusion 
that Masefield AG's rcceipt of the proceeds resultcd 
solely from its position as MA's lender, and thus 
did not 110w directly fiom the Contract Because 
Colonial does not identify any other apparent bene­
fits received by either plaintiff, the COllIt finds Co­
lonial's estoppel argument unavailing, and plaintiffs 
cannot be bound to the Contract under this theory 

B Agency 

Though it previously maintained that plaintiffs 
should be compelled to arbitrate because they 
served as MAts agents under the Contract, Colonial 
now contends the converse, namely that plaintiffs 
are bound to arbitrate because MA was merely their 
agent throughout the performance of the Contract. 
(ld at 14-15.)As the Court explained in Masejie!d 
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I," '[a]gency is the fiduciary relation which results 
fiom the manifestation of consent by one person to 
another that the other shall act on his behalf and 
subject to his control, and consent by the other so to 
act." , Malejie!d I, at *15-16 (quoting Menil! 
Lynch 11111 Managers \I Oplibase, Ltd, 137 F 3d 
125, 1.30 (2d Cir 2003)) Moreover, " 'conclusory 
allegations of a general agency relationship 
between a signatory and a non-signatory do not suf­
fice to compel .. unwilling non-signatories to arbit­
rate under [this] theory" , Id at * 15 (quoting A!ca 
tnt'!, E C v Men ill lynch & Co, 98 Fed Appx 
44,46-47 (2d Cir.2004) (citation omitted» 

*5 Unfortunately for Colonial, its agency argument 
is constructed fiom a collection of conclusory al­
legations, In its counterclaim, Colonial contends 
that MA acted under plaintiffs' control when it 
entered into the Contract, and that plaintiffs consen­
ted to MA signing the Contract on their behalf (See 
C-CI 1111 17, 22, 24) FlIlther, McNear avers that 
MA's actions under the Contr act had to be approved 
by one or both plaintiffs (See McNear Afr 11 16) 
In essence, without more specific allegations, Colo­
nial is relegated to arguing that MA should be 
deemed plaintiffs' agent because all three compan­
ies are affiliated (See Dei. Mem at 15 ("Indeed, 
there must be at least a reasonable inference that all 
significant decisions are approved by Mr Daley, 
the ultimate owner of the Masefield entities and the 
individual who participated in the negotiation of the 
contrac!."» This position ignores the Court's ad­
monition in Mmefle!d I, and fails to rehabilitate 
Colonial's agency argument SeeA4asefieid I, at * 15 
("A full showing of agency supported by an accep­
ted theory of agency or contract law is required, 
and generalized allegations of affiliation are insure 
ficient ") (citing Menil! lynch, 337 F 3d at 130-31) 
(citation omitted» Colonial's assertion that 
plaintiffs, as the principals, pressUled MA to cancel 
the Contract beginning in May 2004 is not persuas­
ive because MA, the purported agent, did not can­
cel the Contraet until October 2004 In short, 
plaintiffs' assistance in the negotiation and perform­
ance of the Contract does not necessarily render 
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MA their agent because related companies may 
provide support to one another without establishing 
an agency relationship Therefore, plaintiffs cannot 
be bound to arbitrate on the theory that MA signed 
the Contract as their agent 

C Alter Ego 

Although thete is a question as to whether Colonial 
even intended to renew its alter ego argument, the 
answer is rendclcd 11100t because this third theory 
suffers from deficiencies similar to the two before 
it If one corporation completely dominated the ac­
tions of £lnathet corporation with respect to the 
transaction at isslIe, and that domination was lIsed 
to deliaud or injllle the party seeking relief, the 
court may find that the dominated corporation was 
the alter ego of the dominating corporation and 
hold the dominating cOl'pOlation liable for the ac­
tions of its alter ego. See MAG 1'0/ tji)/io, 268 F 3d 
at 63; Am F1Iel COIP v Utah Enel g)' Del' Co , 
In FJd 130, 134 (2d Cir 1997) Thus, in the arbit­
ration context, if the conduct in question reveals "a 
virtual abandonment of separateness" between the 
two cOlpOlations, a non-signatory may be bound to 
arbitrate where it exercised complete domination 
over a signatory and used that domination to injure 
anotheI signatory to the agreement See, e g. Thol1l­
Wil. 64 F 3d at 777-78 (citations omitted). 

As noted in footnote six, supra, Colonial only in­
timates in its opposition papers that the alter ego 
theory applies to plaintiffS However, in the intelest 
of completeness, the Court will addless it because 
the counterclaim contains assertions that support an 
alter ego algument, including the claim that 
"Masefield America is a shell company without its 
own assets and is used by Plaintiffs as their alter 
ego "(C-C!'I II) Recognizing that the Court's in­
quiry into whethel one corporation has completely 
dominated another is "fact specific," MAG l'ortjiJ­
iio. 268 I: 3d at 63 (listing ten factors that courts 
may consider) (citation omitted), Colonial proffels 
the following additional allegations in SUppOlt of its 
theory that MA was mel ely plaintiffs' alter ego for 
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purposes of the Contlact: (I) MA had to obtain the 
approval of Daley, Masefield AG's President, be­
fore signing the Contract (C-CI'I 24); (2) there is 
overlap in the ownelship of MA and plaintiffS, as 
well as in the personnel negotiating and perfolming 
the Contract (id '1 25); (3) MA was and remains 
"severely undercapitalized" (id ~ 26); and, (4) 
there has been "rigorous intermingling of funds and 
plOpelties" between MA and plaintiffs (id '127) 

*6 The first two contentions attempt to demonstrate 
a fact that has already been establ ished and is not in 
dispute, namely that MA is affiliated with plaintiffs 
and relied upon them to some extent in the negoti­
ation and perfonnance of the Contract However, 
affiliation does not necessarily lead to domination, 
and, on the present record, the Court is unwilling to 
infer that Masefield AG's President or any other 
pelsonnel working for plaintiffs exerted a com­
manding influence over MA fa!' the purpose of in­
juring Colonial. While MA may have received sup­
poll from plaintiffS in its dealings with Colonial, 
Colonial's own averments suggest that Colonial 
primarily dealt with representatives flom MA only 
(See McNear Aff '1'1 19 (recounting May 2004 
meeting between Colonial and Kenneth Scheepers, 
MA's President, Clyde Meltzer, MA's Vice Presid­
ent, and Luis Gomez, a trader at MA); 21 
(recounting September 2004 meeting involving the 
same individuals); Affidavit of Paul Rosado '1 2 
(providing that he kept in daily contact with Luis 
Gomez, his counterpart at MA, throughout the en­
tire period of the Contract)) Moreover, nothing in 
Colonial's papers shows that MA was so dependent 
on plaintiflS that it operated without any deglee of 
discretion On the contrary, one could mgue that 
waiting until October 2004 to cancel the Contract 
aner filst receiving plessure from Masefield Ltd in 
May 2004 evidences a clear exercise of discretion 
on the part of MA Further, the fact that MA needed 
Daley's approval before executing the Contract 
hardly proves domination because, though he is 
Masefield AG's President, he is also the sale owner 
of MA's parent, MasefJeld Tlading AG Colonial 
cannot expect the Court to pielce the corporate veil 
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of a subsidiary because it seeks the consent of the 
sole owner of its parent 

With respect to the latter two allegations, they are 
conclusory and unsupported by sufficiently specific 
charges. Colonial has consistently claimed that MA 
is an undcrcapitalized entity, labeling it a "shell 
company" (C-CI.11 II) and an "empty bag" (Def 
Mem at 15), but has failed to offel a more detailed 
showing to support these characterizations Even if 
the Court infers that MA foiled to pay its share of 
the ICC arbitration fee because it was financially 
unable to do so, it does not follow that MA is inad­
equately capitalized In addition, Colonial offers no 
proof for its claim that plaintiffs and MA have en­
gaged in "rigorous" intermingling of runds and 
propel ties The Court does not see how Masefield 
AG's hedging of the last two allotments of oil des­
ignated for delivcIY to Colonial amounts to rigorous 
intermingling of funds or pmpelties Without fur­
ther explanation, this allegation, like those befOle 
it, does nothing to advance Colonial's altm ego lhe­
OIy 

In short, Colonial's assertions do not teveal the sort 
of complete domination required to bind plaintiffs 
to the Conti act. Its counterclaim and accompanying 
affidavits fail to establish "a virtual abandonment 
of separateness" between and among these three 
cmporations If Colonial believed, as it claims, that 
these companies were so intel -related and that it 
was essentially negotiating with all three of them, it 
should have insisted that all three be made pmties 
to the ContI act, particularly if it had any concems 
regarding MA's financial viability The COUll is not 
now in a position to undo Colonial's decision to ex­
ecute the ContI act with MA only, and pelmit it to 
arbitlate with plaintiffs as well. Accoldingly, on the 
present record, the Court finds that MA is not 
plaintiffs' alter ego, and therefore, plaintiffs are not 
bound to arbitrate pursuant to the Contract 

IJI. Colonial's Request to Amend Its Counterclaim 
*7 In its opposition to plaintiffs' motion to dismiss 
its counterclaim, Colonial also seeks leave to 
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amend the counterclaim in order to assert claims for 
tortious inter Ference with contract and tortious in­
terference with business relations against plaintiffs. 
(See Def Mem at 16-18) Plaintiffs argue that, des­
pite the fact that they initiated the present action, 
they have not submitted to the general jurisdiction 
of the Court and should not be forced to litigate 
claims unrelated to the underlying arbitration de­
mand. (See Reply Memorandum In Support Of Mo­
tion To Dismiss Counterclaim And In Opposition 
To Closs-Motion For Leave To File Amended 
Counterclaim ("Pis Rep") at 16) The Court ad­
dressed and rejected this argument in Discussion 
Part II, supra In addition, plaintiffs contend that 
leave to amend should be denied on futility grounds 
because Colonial's new counterclaims are deficient 
as a matter of law (/d at 18-19 ) 

A party to an action may amend its pleadings pur­
suant to Rule 15 of the Federal Rules of Civil 1'10-

cedureHby leave of court or by written consent of 
the adverse party; and [leave] shall be freely given 
when justice so requires "Fed R Civ P. 15. The Su­
preme Court has made clem that "this mandate is to 
be heeded," and that leave to amend should be giv­
en in the absence of undue delay, bad faith or dilat­
ory motive, undue prejudice to the opposing party 
or futility FO/lllln l' Davi,. 371 US 178, 182,83 
S Ct 227,9 LEd 2d 222 (1962) An amendment to 
a pleading will be deemed futile if the proposed 
claim could not withstand a motion to dismiss pur­
suant to Federal Rule of Civil Plocedure 12(b)(6) 
Doughe't)' v NOIlh Hempstead Zoning Bd oj ZOI1-
ing Appeal>, 282 F 3d 83, 88 (2d 
Cir 2002) "Denials of leave to amend a complaint 
me reviewed for abuse of discretion." Low, v v 
Ea>lll1()n Kodak Co. No 00 Civ. 9332, 200 I WL 
682447, at *2 (2d Cir June 13, 2001) (citing 
Krumme v Westpoint Stel'em' Inc, 43 F 3d 71, 88 
(2d Cir 1998») 

rhe libelal standard embodied in Rule 15, coupled 
with the fact that Colonial's amended claims are not 
necessarily vulnelable to a motion to dismiss, lead 
the Comt to reject plaintiffs' futility argument 
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Though the COlilt need not delve into the merits of 
Colonial's two new claims here, it is evident, even 
at this preliminary stage, that Colonial will be able 
to establish at least some of the clements necessary 
to plead prima facie claims fOJ tortious interference 
with contract and with business relations 
Moreover, the Court is not concerned that Colonial 
harbors any dilatory motive as this request is being 
made at the behest of Colonial's new counsel, who 
were only recently retained Accordingly, Colonial 
is gmnted leave to amend its counterclaim to in~ 
elude the claims of tortious interference with con­
tract and tortious interference with business rela­
tions against plaintiffs 

IV Plaintiffs' Request for a Permanent Injunction 

In its petition to dismiss ColoniaPs counterclaims, 
plaintiffS also ask the Court to convert the prelimin­
ary injunction currently in place in this action into a 
permanent injunction Plaintiffs, however, do noth­
ing more than recite the request; they do not offer 
any argument or cite to a single relevant authority 
In Masejield I, the Court granted plaintiffs' motion 
for a preliminary injunction based on plaintiffs' 
showing that (I) it would suffer ineparable harm if 
forced to arbitrate with Colonial, and (2) there is a 
likelihood that plaintiffs will succeed on the merits. 
Seelvfa'lejiefd I, at *22.Howevcl, a permanent in­
junction is not automatically bam from a plclimin­
my injunction, as the fanner requires a greatci 
showing, namely actual success on the merits See, 
e g, AI1IOCO Prod Co v HI/age oj Gambell, 480 
US 531. 546 n 12, 107 SCt 1396. 94 LEd 2d 
542 (1987); Ul1iW!1 \/fr ({ Te\a\ v CameniHh, 451 
US 390, 392, 101 S Ct 1830, 68 LEd 2d 175 
(1981) Quite simply, plaintiffs have not explained 
to the Coun how, at this inchoate stage, they have 
achieved actual success on the merits of their 
claims, As a resull, their request for a permanent in­
junction is denied 

CONCLUSION 

Page 8 

*8 For the foregoing reasons, plaintiffs' motion to 
dismiss defendant's counterclaim is GRANTED and 
plaintiffs' motion for a permanent injunction is 
DENIED, Further, defendant's cross-motion for 
leave to amend the counterclaim is GRANTED 
Colonial is gmnted Icave to amend its counterclaim 
to include claims of tortious interference with con~ 
tlact and tortious interfelence with business rela­
tions within 21 days of the date of this Opinion and 
Order The parties are directed to appear for a pre­
trial conference on October 20, 2005 at II a m. in 
Courtroom 188 at 500 Pearl Street, New York, 
New York 

SO ORDERED. 

S DNY ,2005 
Maselield AG v Colonial Oil Industries 
Not Reported in F Supp 2d, 2005 WL 2105542 
(S.DN Y) 

END OF DOCUMENT 
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H 
United States District Court, E D Pennsylvania 

In re ISOSTATIC GRAPHITE ANTITRUST LIT­
IGATION. 

No.00-CV-1857. 

Sept 19, 2002 

Plaintiffs sued foreign parent corporations of do~ 
mestic sellers of isostatic graphite, alleging conspir­
acy to fix price thereof On parent corporations' 
motion to dismiss, the District COllrt, , J I held that 
exercise of personal jurisdiction over parent corpor­
ations did not offend traditional notions of fair play 
and substantial justice under due process clause 

Motion denied 

West I-Ieadnotes 

Constitutional Law 92 0=3965(4) 

92 Constitutional L.aw 
92XXVII Due PIOcess 

92XXVII(E} Civil Actions and Proceedings 
92k3961 Jurisdiction and Venue 

92k3965 Particular Pallies 01 Circum-
stances 

92k3965(4) k Manufacture, Distri­
bution, and Sale. Most Cited Cases 

(Formerly 92k305(6)) 

Federal Courts 170B 0=86 

170B Federal Courts 
170BII Venue 

170BII(A) In Genelal 
170Bk86 k Aliens or Alien Corporations 

Most Cited Cases 
District court's exercise of personal jtl1 isdiclion 
over foreign parent corporations of domestic sellers 
of isostatic gl aphite in action alleging conspiracy to 
fix price thereof did not offend traditional notions 
of fair play and substantial justice under due pro-

cess clause, since plaintiffs presented evidence sug­
gesting that parent corporations diJected domestic 
sellels' allegedly anticompetitive actions U SC A 
Const Amend 14 

Steven Greenfogel! Krishna B NUl inc of 
Meredith Cohen Greenfogel & Skirnick, Phil­
adelphia, Pa, Steven A Kanner, William H Lon­
don of Much, Shelist, Fleed, Denenberg, Ament 
and Rubenstein, Chicago, III, Martin I Twersky 
and Bart D Cohen of Berger & Montague, Phil­
adeJpia, Pa , for plaintiff 
GalY A. Adler of Bingham Dana MUlase, New 
York, NY, lerome S FOltinsky of Shearman & 
Sterling, New York, NY, Mark A KiIsch of Clif­
ford Chance Rogers & Wells, New YOlk, NY, 
Leiv I-I Blad, Ir, of Clifford Chance Rogels & 
Wells, Washington, DC, Pete I F Vaira and Willi­
am J Munay, Jr, of Vaila & Riley. Philadelpia, 
Pa, Matthew A White of Wolf, Block, Schorl and 
Solis-Cohen, Philadelpia, Pa., Jelrold E Fink of 
Masuda, Funai, Eifert & Mitchell, Ltd., Chicago, 
III , John I Soroko of Duane, Monis & I-leckscher, 
Philadelphia, Pa, Louis R Molfa, Jr, of Schnadel, 
I-Ianison, Segal & Lewis, Cheny Hill, NJ, Samuel 
L Bar kin of Heller Ehrman White & McAuliffe, 
New YOlk, NY, for defendants 

MEMORANDUM AND ORDER 

FULLAM, I 
*1 PlaintiffS in this antitrust action assert that 
between 1993 and 2000, the defendants conspired 
to i1x the pJice of isostatic graphite FN! in the 
United States This conspiracy was the subject of a 
criminal antitmst prosecution in this district, in 
which defendant Carbone of Amelica and its ples­
ident, defendant Michel Coniglio, pled guilty 
Thlee foreign defendants have filed motions to dis­
miss, asserting that this court lacks in personam 
jurisdiction over them because they did not sell any 
graphite in the U S and do not do business in 
Pennsylvania 
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FN L Isostatic graphite is a fine-grained 
carbon product used to plOduce electrodes 
for electrical discharge machinery, dies for 
the continuous casting of metals, and other 
products llsed in the semiconductor in­
dustry 

SOL Carbon AO Defendant SOl· Carbon AO is a 
Oerman corporation (defendant SOL Carbon Corp, 
is its wholly-owned Amer ican subsidiary) 
Plaintiffs contend that SOL Carbon AO directed the 
price-fixing activities of its U.S subsidiary, and 
that this defendant has sufficient contacts with 
Pennsylvania based upon the following: 

i SOL Carbon AO pled guilty in a criminal price 
fixing case in this district which involved graph­
ite electlOdes 

ii In the pica agreement, SOL Cm bon AG Icpres­
ented that at its CEO's direction, SOL Carbon 
Corp reduced OJ eliminated various fOJms of dis­
counting in the U S 

iii In the civil antitrust litigation that followed on 
the heels of that criminal case, a judge of this 
court denied (albeit in one sentence) a virtually 
identical motion to dismiss 

iv. In In re SGL Carbon CO/p 200 F 3d 154, 167 
(3d Cir 1999), the ThiJd Circuit stated that SOL 
Carbon AO directed SOL Carbon Corp to file a 
Chapter II petition in bad faith, in order to force 
a settlement of the civil graphite electrode anti­
trust litigation, and directed the dismissal of the 
petition 

Le Carbone Lorraine This defendant is a FI ench 
corporation and the parent of defendant Carbone 
Lorraine North America (which is in tllrn the parent 
of defendant Carbone of America). PlaintiffS look 
to the fact that em bone of America's president, de­
fendant Michel Coniglio, had three high-level posi­
tions within te Carbone Lorraine (as a member of 
the executive committee, as group vice president of 
a division of the company, and as vice president for 

North and South America) Plaintiffs also rely on 
documents from the cIiminaI prosecution of Co~ 
niglio and Carbone of America to establish that the 
conspiracy was intel national in scope 

Toyo Tanso Co, Ltd Toyo Tanso Co., Ltd ("Toyo 
Tanso Japan") is a Japanese company and the par­
ent of defendant Toyo Tanso, USA, Inc ("Toyo 
Tanso USA") Defendant Penngraph, Inc merged 
with Toyo Tanso USA in 1998 Like the other for­
eign defendants, Toyo Tanso Japan claims that it is 
not subject to the personal jurisdiction of this Court 
because it conducts no business and sold no 
ploducts in Pennsylvania Plaintiffs point to intern­
al company communications which suggest that the 
opelations of the American subsidiaries-including 
pricing-were controlled by the Japanese parent 

PlaintiffS assert, relying on Go- Video, Inc: l' Akai 
flee Co. l {(I 885 F2d 1406 (9th Cil 1989), that 
they do not need to establish minimum contacts 
with Pennsylvania in order for this court to exercise 
in penonam jurisdiction, because § 12 of the 
Clayton Act provides for national service of pro­
cess, and therefore personal jurisdiction may be 
based on a defendant's contacts with the United 
States as a whole. The circuits are divided on this 
issue: the U S Court of Appeals for the District of 
Columbia Circuit rejected the "national contacts" 
test in GTE Nell: iHedia Servs Inc v Bel/south 
Corp, 199 F3d 1343 (D C Cir.2000), based on its 
leading of § 12, which provides: 

*2 Any suit, action, or proceeding under the anti­
trust laws against a corpOl'ation may be brought 
not only in the judicial district whereof it is an in­
habitant, but also in any district wherein it may 
be found or transacts business; and all pIOcess in 
such cme~ may be served in the district of which 
it is an inhabitant, 01 wherever it may be fbund 

15 U.S.C § 22 (emphasis added) The GTE co un 
reasoned: 

The language of the statute is plain, and its mean­
ing seems clear: The clause before the semi-colon 
relates to a supplemental basis for venue in ac-
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tions under the Clayton Act; the elause after the 
semi-colon relates to nationwide service of pro­
cess in antitrust cases; and invocation of the na­
tionwide service clause rests on satisfying the 
venue provision 

199 F 3d at J350 In other WOlds, accOlding to the 
court, suit must be brought in the first instance 
where venue is propel, i e where a defendant is an 
inhabitant, is found 01 is doing business; only then 
("in such cases") is thew natiunwide pelSonal juris­
diction based on the nationwide service clause The 
GTE court drew support from the Second Circuit's 
opinion in Gold/awt, Inc v Heiman, 288 F,2d 579, 
581 (2d CiJ 1961), rev'd on olher ground, 369 U S 
463,82 S Ct 913,8 L.Ed.2d 39 (1962), which held: 
" '[I]n such cases,' Congress has seen I1t to enlarge 
the limits of otherwise rcstlicted territorial areas of 
process In other words, the ext! aterritorial service 
pi ivilege is given only when the other 1 equirements 
are satisl1ed "Ihe Ninth Circuit, on the other hand, 
reasoned that "as a general matter, courts have in­
terpreted special venue provisions to supplement, 
rather than preempt, general venue statutes," Go­
Video. 885 f2d at 1409. dismissing as diela the 
above quoted language from Goldlall'} and citing 
authority for the proposition that "in sllch cases" 
can be read to mean "in antitrust cases 
generally" See Go- Video, 885 F.2d at 1411 'NO 

I:N2.See alwl5 Wright, Miller & Coopel, 
Federal P, ({c(ice and Procedlfl ~ § 3803 
(1986) ("A special venue statute, explessly 
covering venue of a particular kind of ac­
tion, will control over the general venue 
statutes. but provisions in the general stat­
utes are read as supplementing the special 
statute in the absence of contrary restrict­
ive indications in the special statute ") 

It is important to note that in this case, as in Go­
Vkleo, the operative general venue statute is the ali­
en venue provision of .28 US.C § 1391(d) ( "An 
alien may be sued in any district 1)) This was not the 
case in GTE, where the derendrmts wele American 
cOlporations It is unlikely that Congress intended 

aliens to be made more difficult to sue when it draf­
ted § 12 of the Clayton Act, and therefore, at least 
on these nlCts, a national contacts test is appIOpri­
ate While the Third Circuit has not spoken to this 
issue in the antil! ust context, at least two courts in 
this district have held in non-antitrust cases that a 
national contacts applOach is appropriate where 
federal Jaw provides for nationwide sel vice of pro­
cess See TI m(ee) of (lie Nat'l Ele\'ator Indll'i Pel1-
,ion, Heallh Benefll & Edue Fund,. C A No 
98-53 II, 1999 WL 305370 (E D Pa May 12, 
I 999)(ERISA); Glen Eagle Sq Eqllily A,lOc, l' 

Firsl Nal'l Bank oj POICO, CA No. 93-2441, 1993 
WL 405387 (E D Pa OClI2, 1993)(RICO). The 
relevant inquiJy, then, is whether assuming in pet­
WIWI11 jurisdiction oveJ these defendants comports 
with concepts of fairness and due process 

*3 I conclude that exercising peIsonal jUlisdiction 
under the circumstances presented here does not of­
fend traditional notions of fail play and substantial 
justice. Plaintiffs have presented evidence which 
suggests that lhe allegedly anticompetitive aclions 
of the American subsidiaries were diIected, at least 
in part, by their foreign parent corporations, Ac­
cordingly, all pending motions to dismiss will be 
denied 

ED Pa ,2002 
In Ie Isostatic Graphite Anthilist Litigation 
Not Reported in F Supp.2d, 2002 WL 31421920 
(E D.Pa ), 2002-2 Trade Cases P 73,827 
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