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I INFRODUCTION
Intel brought this Motion primarily under Rule 12(b)(1) on the ground that the Couit

lacks subject matter jurisdiction over AMD’s “export” commerce claim — that Intel’s foreign

conduct caused AMD to exit the microprocessor export business.’” The pacties agree that for this
Court to have subject matter jurisdiction over AMD’s claim, AMD must establish by a
preponderance of the evidence that its (iR cision to covert its domestic
microprocessor production facility, Fab 25, to the manufacture of flash memory was proximately
caused by Intel’s alleged anticompetitive conduct.

As this Court previocusly held, under the Foreign Trade Antitrust Improvements Act of
1982, 15 U.S.C. § 6a (“FTAIA”) (which governs subject matter jurisdiction here), AMD must
show that the harm it alleges was “an *immediate consequence’ of the alleped anticompetitive
conduct with no “intervening developments.’” In re Intel Corp. Microprocessor Antitrust Litig.,
452 F. Supp. 2d 555, 560 (D. Del. 2006) (“Infel F’). The parties also agree that, in ruling on a
Rule 12(]3)( 1) motion such as this one, the Court is free to weigh the evidence, make credibility
detertninations and rule in favor of the motion even if material facts are in dispute.

Baged upon contempolraneous AMD documents, public statements and testimony, Intel’s
Opening Brief (“Op. Br.”) established:

e  AMD made the final decision to convert Fab 25 from microprocessor production
to flash memory productio

* AMD decided to convert Fab 25 because (1) it badly needed capacity to satisfy
unmet demand for its then highly profitable flash memory products; (2) it
believed that it could satisfy its very aggressive microprocessor growth targets by
relying solely on its new German-based manufacturing facility, known as Fab 30;

" Intel is also seeking summary judgment on the export claim under Rule 56 based on the statute
of limitations, which is discussed in the second part of this Reply.
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and (3) it needed to invest (SRRSO vpgrades to maintain Fab 25 for
microprocessor production, which it considered uneconomical; and,

« Intel’s conduct — including its foreign conduct — was not a factor in AMD’s

decision to convert Fab 23 to flash memory production and exit the
microprocessor export business.

This undisputed and petsuasive showing by Intel, that AMD’s decision (Mo cease
producing microprocessors domestically was unconnected to'Intel’s allegedly anticompetitive
conduct, defeats any claim of subject matter jurisdiction. Lacking affinative evidence, AMD
seeks to defeat this motion by largely aftacking its own admissions. It assails the credibility of
the public statements rhad.;: by its most senior executives, who stated repeatedly that AMD
needed more flash memoty capacity and that its new German fab had enough microprocessor
capacity to meet all of its needs for the foreseeable future. AMD also second guesses its
executives® decision to cease making microprocessors in the United States with facts unknown
and unknowable to them when they made that decision. AMD also tries to qualify its
executives” public statements with caveats they did not make, and to explain admissions in its
documents with supposed “context” that the documents do not contain. This approach, which
Jacks supporting evidence, cannot defeat Intel’s motion.

Indeed, apart from a rehash of the unsubstantiated assertions found in the now discredited
declaration of its former top mahufactuﬁng exccutive, Dr. William Siegle, AMD’s Oiaposition
(*Opp.”) does not contain any evidence that Intel’s conduct proximately caused AMD's decision
1o convert Fab 25. AMD’s confinuing reliance on Dr, Siegle is at best umavailing, given Intel’s
showing that Dr. Siegle’s declaration to this Court contained material misrepresentations (in
response to which AMD tellingly does not offer a single word in his defense). Even were
Dr. Siegle’s credibility not in tafters, AMD could not rely on him to show a relationship between

its manufacturing decisions{iaRand Intel’s alleged conduct because AMD told this Court in
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another context that Dr. Siegle was too ignorant about Intel’s sales conduct to “cite Intel or any
other reason for . . . inadeqitate [AMD microprocessox] demand.” (Pls.” Joint Resp. to Intel’s
Preliminary Pretrial Statement, filed May 12, 2008, at p. 34 n.24.) AMD cannot safisfy its
evidentiary burden by citing the testimony of an individual whom it previously argued to the
Court is too ignorant to address the issue. |

That AMD’s evidentiary burden is an impossible one is illustrated by a widely circulated

contemporaneous communication from an AMD senior executive (R AT IRIE oY

&8 This document,

- amply reinforced by other documents cited in Intel’s Opening Brief, makes clear that AMD
cannot establish that its decision to convert Fab 25 to flash memory production was the
proximate result of Intel’s alleged misconduct.

Finally, with respect to Intel’s Rule 56 motion regarding the statute of limitations, Intel

showed in its Opening Brief that AMD’s fab conversion decision was final in Rt

In response, AMD fails to raise a gpnuine issue for trial as to the timing of this decision. Again, -
AMD secks only to create a factual issue between what it said in its contemporaneous documents
and what it says now. This is not the kind of issue of fact that prevents the entry of summary
judgment. Iniel therefore submits that the Court should enter judgment against AMD’s export

commerce claims on this gronnd as well.

? The exhibits cited in this brief are appended to the Declarations of Daniel 8, Floyd. Exhibits 1-
43 were attached to the original Declaration of Daniels S, Floyd, filed with Intel’s Motion.
Exhibits 44-58 are attached to the Second Declaration of Daniel S. Floyd, filed with this Reply.



II. AMD HAS NOT MET ITS BURDEN OF SHOWING THAT THIS COURT HAS
SUBJECT MATTER JURISDICTION OVER ITS EXPORT COMMERCE CLAIM,

For this Court to exercise subject matter jurisdiction over AMD’s export commerce
claim, AMD must show that there was “a direct casual relationship, that is, proximate causatign”
between Intel’s alleged conduct and AMTY s decision 1o exit the microprocessor export business
by converting Fab 25 to flash tmemory production. Empagran §.4. v. F. Hoffman-Laroche, 417 -
F.3d 1267, 1271 (D.C. Cir. 2005). AMD does not appear to dispute that a “mere b’llt-‘f"l)r
‘nexus’™ fails to meet this proximate. causation standard. Id ; Intel I, 452 F. Supp. 2d at 561.

AMD also does not disagree th@: “the plaintiff ‘must bear the burden of persuasion’ and
establish that subject matter jurisdiction exists.”” Fatel I, 452 F. Supp. 2d at 558 (quoting Kehr
Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d Cir. 1991)).3 Further, AMD concedes
that the Court may “weigh the evidence relevant to certain ‘jurisdictional facts® to satisfy itself”
that it has subject matter jurisdiction. (See Opp. 22 (citing Carpet'Group Int’l v. Oriental Rug
Importers dss'n, 227 F.3d 62, 69 (3d Cir, 2000)).) See alse Intel I, 452 F. Supp. 2d at 557-58.

AMD nevertheléss argues that 2 Rule 12(b)(1) motion for lack of subject matter
jurisdiction should be granted only sparingly where the plaintiff has not been given “ample
opportmﬁty for discovery.” (Opp. 22.) This argument has no application here. Intel’s Motion
relies on AMD’s own admissions of its own reasens for converting Fab 25. AMD requires no
discovery to leam what its documents and statements show that AMD already knows. AMD’s
documents and statements clearly show that AMD did not base its Fab 25 decision on any factor
related to Intel conduct, let alone any allegedly anticompetitive conduct, and no additional

amount of discovery from Intel or a third party can change this fundamental fact.

*In fact, AMD concedes that its burden here is the same as the preponderance burden it carries
to establish “the standard elements of 2 Sherman Act claim.” (Opp. 21 n.15.)
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AMD also argues that a Rule 12(b)(1) motion should not be granted where the
jurisdictional issues are coterminous with the merits of the underlying Sherman Act claim. (See
Opp. 22-23.) But that is not the case here, For AMD to prevail on its Sherman Act claim, it
must prove that Intel acted anticompetitively and that such conduct resulted in the various harms
that AMD alleges. For the limited pui'pose of this Motion, AMD’s allegations of anticompetitive
conduct are assumed to be true. The narrow issue here is whether Iﬁtél’s alleged misconduct had
a “direct effect on™ AMD’ s (i RIEGIRENR dccision to convert Fab 25. See Intel I, 452 F. Supp.
2d at 562-63 (citing United Phosphorous Ltd. v. Angus Chem. Co., 322 F.3d 942, 944-53 (7th

Cir, 2003), and holding that the “FTAIA present{s] jurisdictional questioné which are separate

from substantive requirements of an antitrust claims”).4 This is not a case where the Court’s
ruling on this Motion will control the elements of AMD’s antitru;st claims.

AMD pointedly avoi&s any mention of this Court’s dismissal of its foreign commerce
claims for lack of subject matter jurisdiction under the FTAIA. Citing United States v. LSL
Biotechnologies, 379 F.3d 672, 680 (9th Cir. 2004), for the proposition that the “‘direct effects®”
requirement of the FTATA “means that there must be an ‘immediate consequence’ of the alleged
anticompetitive conduct with no “intervening developments,” this Court held that AMD’s theory
of harm was based on an insufficient “chain of effects fthat] is ful] of twists and turns, which

themselves are contingent upon numerous developments.”5 Intel I, 452 F. Supp. 2d at 560. In

* None of the cases that AMD cites in arguing that the threshold issue of subject matter
jurisdiction should be deferred or that the standard should be loosened was decided under the
FTAIA. Accordingly, these cases carry no weight in the context of this Motion. See Infel I, 452
F. Supp. 2d at 563 (“the Court is not persuaded by AMD’s arguments to the extent that they are
premised on pre-FTAIA law™).

* AMD attempts to distinguish LSE Biotechnologies on the ground that “Intel does not contend
that the facts reveal some ‘intervening development” breaking the causal connection” but rather



this Motion, Intel has established with AMD®s own documenis that its conduct had no effect on
AMD’s export commerce activities, let alone bringing about an “immediate consequence.”

Weighing the evidence presented by the respective parties, as the Court must do in the
context of a Rule 12(b)(1) motion for lack of subject matter jurisdiction, leads to the ineécapable
conclusion that AMD has failed to meet its burden of coming forward with credible evidence
that Intel’s conduct proximately caused AMD’s decision to convert Fab 25. Indeed, AMD failed
even to cast any plausible doubt on Intel’s showing that AMD made the decision for reasons
unrelated to Intel’s conduct.

A. AMD Does Not Overcome Intel’s Showing That AMD Decided To
Convert Fab 25 For Reasons Unrelated To Intel’s Conduct.

1. AMD believed that it could saiisfx jts ambitious
microprocessor growth targets with its German fab alope.

A key reason for AMD’s decision to convert its Fab 25 to the manufacture of flash

memory was the company’s determination that it could satisfy the growing demand for its
microprocessors without making the costly upgrades that were necessary to enable that facility to
continue making microprocessors. In repeated public statements at investor conference calls,
AMD?*5 top executives stated that, because of AMD’s superior microprocessor design, the

company’s new German fab could produce two to three times as many microprocessors as AMD

sold in 2000, (RIEREE @92nd that this capacity would enable AMD to
serve its goal of 30% of the market. As Intel explained in its Opening Brief, AMD produced
GREBEE i croprocessors in 2000. (Ex. 28 at 5.) AMD first told investors that it could

produce more than 50 million microprocessors at its German fab, and then vpped this figure to

75 million units. With so much capacity for growth, (SR

that “Intel’s acts simply ‘had nothing to do with” AMD’s decision.” (Opp.23 n.16.) AMD
cannot contend that lack of any causation can suffice where “but for” causation does not.



AMD believed that it had no use for its outdated U.S. fab as a microprocessor factory.

Intel faithfully quoted the statements of AMD’s former Chairman and CEO Jerry
Sanders, President (and later Chairman and CEQO) Hector Ruiz, and Cﬁicf Financial Officer Bob
Rivet at investor conferences at which they disclosed AMD’s capacity projections for its new
German fab, Fab 30. For example, Mr. Sanders told investors in 2001 that “we have a
magnificent factory in fab 30 . ... We think this is our secret weapon if you will. It can produce
over 50 million units a year.,” (Ex. 24 at AMD-F096-5102321.) By 2003, Dr. Rujz was telling
investors that “we’re talking in excess of 75 million units that we are capable of producing” at

Fab 30. (Ex. 27 at AMD-F096-5102290.) Similar quotations in Intel’s Opening Brief were true

and correct recitations of what AMD’s executives told the investing public.ls

AMD now takes issue with its own executives’ public statements by claiming that the
statements, and Intel’s faithful recitations of them, should be qualified by information that the
executives did not disclose to investors. AMD also seems to argue that the executives’
predictions should be disregarded because they did not come true. But there is no dispute that
AMD’s executives believed, when they told investers as much, that AMD had plenty of capacity
in its new German fab to support its very aggressive microprocessor growth targets, and that
what they believed — and not what eventually happened -- is what is relevant.

AMD’s executives based their public statements on assertions that AMD had a superior

microprocessor with a small die size. The die size, the microprocessor’s surface area, affects

® Intel accepts AMD’s explanation that Dr. Siegle’ S 2002 statement that AMD eXP ected to shlp
50 rmlhon m1crorocessorsb the end of 200 R T R

S S e (Opp. 11,) But th]S does not contxadzct the statements of o
AMD 5 Chauman and CEO President, and CFO that AMD could produce 50 or 75 million
microprocessors per year. AMD does nothing to rebut their unambiguous staternents,




manufacturing capacity becaunse the silicon wafers on which microprocessors are made can hold
more units with a small die size and fewer with a larger die. AMD’s executives repeatedly.

bragged about die size, telling investors that AMD had both adequate capacity for sustained

growth and a cost advantage over Intel. AMD now attempts to tumn their boasts into caveats.

R VIr. Sanders claimed that this die size pave AMD a

compe{iﬁve advantage over Intel. ST g e, L e B

o9 Of course,
Mr. Sanders never told investors that his capacity projection was unrealistic, and only one
cohclusion can reasonably be drawn from that fact - that he believed that the die size was
realistic and based his decisions on this belief. Indeed, Mr. Sanders said that AMD had a “secret
weapon” in Fab 30, which enabled it to “produce over 50 million units a year.” (Ex. 24 at AMD-
F096-5102321.) At the same event, Dr. Ruiz emphasized that “we got a real edge on them
[Intel] on cost structure here” because of AMD's die size. (Jd. at AMD-F096-5102323.) He did

not tell investors that AMD's

AMD also attempts to disown its executives’ stafements that directly linked its bullish
capacity projections to its market share goals. For example, AMD’s CFO, Bob Rivet, told
investors that “[w]e can produce more than 50 million units a year in that [Getman] fab,” which
“would be more than the 30% market share that.everyone says we will m;ver get to except us.”

(Id) AMD ignores Mr. Rivet’s unqualified statement that AMD could attain the 30% share



target with its German fab alone and claims that his statement shows that AMD was incapable of
producing even 50 million units because he referred to plans for producing beyond the 50-

. million unit level. (Opp. 9.) Nonsense. Like the other AMD executive statements quoted in
Iniel’s Opeﬂing Brief, Mr. Rivel’s assertion of AMD’s capability of producing 50 million units
and meeting its 30% share target was categorical."

AMD also attempts to walk away from Dr. Ruiz’s subsequent claim to investors that

AMD could make 75 million microprocessors at its German fab, arguing that QR

® Dr. Ruiz,

however, never told investors that his capacity projection was based on /(R

AMD ignores Dr. Ruiz’s linkage of his 75-million-unit estimate to his bullish statement that

“IJherefore, I don’t think we are worried about any Jofty goals we would take on marketshare
and not be able to meet.™ (Bx, 27 at AMD-F096-5102290.) Given the substantial penalties for
making misrepresentations to investors, the Court may conclude that AMD meant what its
executives said, and AMD cannot now disown these unambiguous statements in a vain, after-the-

fact attempt to create FTATA jurisdiction.

? Faced with Mr. Rivet’s statement that Fab 30 could “produce more than 50 million units,”
AMD claims that Mr. Rivet dismissed the question of capacity as “inrelevant,” (Opp. 9 n.6,) Not
so. Asked what AMIY’s plans were “after fab 25 is converted to Flash and after fab 30 is ramped
up and converted” to a new manufactring process, Mr. Rivet said that this question was
irrelevant precisely because AMD “can produce more than 50 million units a year at that fab,”
which would enable AMD to aftain its 30% market share goal. (Ex. 24 at AMD-F096-5102323.)

® AMD’s Chairman Sanders told investors in 2001 that “what counts is the die cost or the
ultimate cost, Our view is with our very sinall guide [sic — should be die] sizes and moving to a
130-nanometer technology, we have adequate volume for the next several years to achieve our
30% world market share of units.” (Ex. 47 at 5.) In other words, AMD told investors that they
should believe that it had sufficient capacity to achieve its 30% market share goal precisely
because it bad a small microprocessor die size.



AMD’s newly-minted position also forces AMD to quarrel with its own, internal

documents. AMD claims that “Intel also misrepresents the statement by then-AMD-President

GEEEED GRS 1But AMD does not claim that this direct quotation from a document that

AMD circulated o all of its employees is inaccurate. (IR

AMD also ignores the testimony of Dr. Sieple, who testified (R e

-9 AMD now attempts to disown Dr. Siegle’s testimony as well because Dr. Siegle

AMD also claitns that ; LT D R e e R L

BB’ (Opp. 11.) But this merely shows that in hindsight G

> A true and correct copy of the pages of the Sieglé Deposition transcript cited in this Reply is
attached as Exhibit 44 to the Second Declaration of Dan Floyd, submitted with this Reply.
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BRI |\ 5 not mean that AMD did not make these projections or base its business
decisions on them. The record shows without question that it did.

2. AMD needed Fab 25 to satisfy ummet demand for flash
memory products,

Intel’s opening brief showed that AMD badly needed the capacity of Fab 25 to increase

production of flash memory chips, G AT

3 At the same time, AMD’s Opposition attempts to

raise doubts about the need for flash memary capacity by questioning the profitability of the

company’s memory business. (ERNIEICIRGH

8 But AMD deliberately, indeed misleadingly, ignores

jts profits as a joint venture partner on sales of flash memory to end customers. EEOBEESD

11



its flash memory business told investors that AMD’s “[¢]xpansion” in flash was “still far below
demand.” (Bx. 49 at AMD-F081-00013538, 45.)

Shortly after deciding to convert Fab 25, AMD identified to its Board of Directors as

' Why? AMD then viewed flash memory as the (R

: In Novamber 2000 Wa.lld Maghnbi, who headed AMD’s memory busmess told
investors that these agreements “cart[ied] cancellation penalties™ for AMD’s customers. (Ex. 49
at AM'D~F081 00013538 46 ) HIS mvestor resentatlon made clear that, as AMD was

R O gl it believed that “[s]upplyfdemand imbalance”
would “last for the foreseeable ﬁlture and expected that “[f]lash will continue to be {he fastest
growing product in the semiconductor industry for the next several years.™ (Id. at AMD-F081-
OOOI 3541, 54.) '

' AMD argues that Fujitsu closed one of the other fabs, located in Gresham, Ore gon, in late
2001 (OplS) e

12



AMIY’s claim that the company did not need Fab 25 for its flash memory business is
impossible to reconcile with the evidence,

3. DUpgrading Fab 25 to maintain it as a microprocessor fab
would have been costly and annecessary.

Intel showed that AMD would need to spendi I S

a microprocessor fab. (N

Inttel also showed that an upgrade to maintain Fab 25 as a microprocessor fab would have

B A 0D claims that the “advantages Intel cites for the 300-mm wafer size are preatly

exaggerated.” (Opp. 7.) G

" AMD developed plans for 300-mm manufacturing, first as part of a joint venture and external
manufacturing arrangement with the Taiwanese company, UMC, and latcr at 1ts second German
fab. AMD selected UMC to manufacture microprocessors for it in{i it a
_ but UMC never made mxcropmcesscrs for volum hlpment by A

PRI But 1nstead of aclmowledgmg ﬂlat it madc a
stra’tegm efror in choosmg UMC AMD blamcs Intel for this mzscaiculatwn, claiming that

ppetly,there isno AMD mlste, ig or smal . . be blame ontel.

13
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true and correct recital of AMD’s own documents and testimony.

B. AMD Has Not Established With A Preponderance of Credible
Evidence That Intel’s Conduct Proximately Caused AMD’s Decision
To Convert Fab 25. : '

AMD cannot show that Intel’s conduct was the proximate cause of its decigion to cease
manufacturing microprocessors in the United States. Jis only “evidence™ that Intel’s sales
conduct contributed to its decision, which is insufficient to demonstrate proximate causation, is
Dr. Siegle’s declaration. AMD relies exclusively on Dr. Siegle to support its claim that Intel’s

conduct affected the decision to convert Fab 23, even though it does not defend Dr. Siegle’s

declaration in the face of Intel’s showinog

AMD has placed itself in an untenable position with its tangled story. It claims that

Dr. Siegle is a “manufacturing guy” who was in no position “to cite Intel or any other reason for

the inadequate [AMD microprocessor] demand.” (Pls.” Joint Resp. to Intel’s Preliminary Pretrial

Statement, filed May 12, 2008, at p. 34 n.24.} Yet it relies exclusively on Dr. Siegle’s
declaration for the claim that Intel’s conduct played a role in the decision to convert Fab 25,

Presented with the essential contradiction in its position, R el

%3 As Intel pointed out in its Opening Brief, AMD filed a

cormnplaint with the Eumpeaﬁ Commission accusing Intel of antitrust violations in October 2000,

BB A 1D made its final Fab 25 decision. (Sez Op. Br. 25.)

The evidence also shows that (R e e e e

ficontrary to its current claim that it was led to its
decision by microprocessor sales that slowed artificially because of Intel misconduct. In 2000,

14
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AMI)’s microprocessor revenues grew by (it R F A B

AMD attempts to disown Dr. Siegle’s statement by claiming that it refers to AMD’s

§8) But a bald assertion R I SRk

{ii9is not evidence that AMD would have produced microprocessors at

Fab 25 but for an unexpected decrease in demand in 2000 attributable to anticompetitive Intel

sales conduct. AMD predictably does not cite a single document in support of its position, wﬁich

is legally insufficient in any évenL and the evidentiary record flatly contradicts AMD’s claim.
AMD relies solely on Dr. Siegle to support its claim that it had planned to continue

microprocessor production at Fab 25 until “the end of 2000,” when “it became obvious that the

artificially reduced dernand could not support two production fabs.” (Opp. 15.) CHEREEIEE

. Throughout 2000, AMD submitted regulatory filings to the SEC in which it touted the strong

demand for its microprocessors. (See Ex. 14 at 5-6; Ex. 15 af 6; Ex. 16 at 5-6; Ex. 28 at 5.) At
the conclusion of the year, AMD’s Chaitman and CEQ Sanders declared that in the face of
“deterioration of the PC market late in the year,” “AMD substantially outperformed the

-semiconductor industry in a year of extraordinary growth.” (Ex. 28 at 5.)..Chairman Sandess..... ...

also declared that AMD achieved “record unit shipments” of microprocessors, and “gained
market share in the PC processor arena.” (Id.)

15



AMD also cleims that it decided to convert Fab 25 because its ‘(e

[’ fell short of “the 30% market share goal

its founder set two years earlier.” 9 AMD predictably fails to present any evidence that

" it had made any plans for making ricroprocessors at Fab 25 based on a 30% microprocessor

market share projection. EEREES

PRl Nothing material to the decision }_1ad changed.
AMD alleges that Intel misconduct depressed AMD)'s sales and kept AMD out of the
“high-margin commercial segment.” (Opp. 16 5.11.) This claim is both irrelevant and wrong
because it is a claim of “but for” causation without supporting evidence. AMD converted Fab 25

in the face of bullish projections for its rnicroprocessor business because it badly needed flash

memory capacity. (AT

AMD’s allegations do not even relate to foreign customers.”

AMD cmas Intel S demsmn nm; to. contesf a.2005. Japan Fair Trade Commission .
Reconunendauon Decision as evidence of wrongdoing. But the JFTC Recommendation does not
constifute a formal finding of a violation of Japanese competition laws and has no preclusive
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C.  AMD Does Not Dispute That It Made A Final Decision To Convert
Fah 25 R e Gl i

AMD acknowledges that it made the final decision to convert Fab 25 (i ETES

well before the June 27, 2001, start of the limitations period. (NN RRIN

j AMD made the decision public

in April 2001. (Bx. 39 at AMD-F096-5102312.)

While AMD adrmits that it made the decision to cease microprocessor production at

BB, it nevertheless claims that this decision ‘(REE R

) AMD offers no evidentiary support for the claim that its §SEERRRRN
&8 decision was not final. AMD argues that the decision theoretically could have been
reversed, but this claim is irrelevant and lacks any factual support. Once AMD began the Fab 25

conversion, reversing course would have been even less economically sensible than upgrading

the fab to microprocessor manufacturing in the first place. To reverse course, AMD would have

B suffer the loss of investment it had incurred to install the flash
memory production equipment, and incur the additional cost to remove it, as well as Jose

production time at a high-fixed-cost facility during the reinstallation.”®

effect, even in Japan. It cerfainly comtained no admission of liability. Immediately upon the
issuance of the JFTC’s Recommendation, Intel immediately and strongly contested the JFTC’s
factual allegations and interpretation of Japanese law. (Ex. 52.)

i6 o

B email message in which its manufacturing chief, Daryl Ostrander,

that anyone ever gave this musing serious consideration, much less that the idea was ever

17
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IIL. THE UNDISPUTED FACTS SHOW THAT AMD’S FAB 25 CLAIM IS TIME
BARRED.

To prevail on this summary judgment argument, Inte] must show with undisputed facts
that AMI)'s expost commerce claim is time-barred by the Sherman Act’s four-year statute of
limitations, which began to run on June 27, 2001. As noted above, AMD is not disputing the

sole relevant fact at issue, namely, that AMD made its decision to convert Fab 25 and thereby

exit the microprocessor expoxt business (iR
linitations period. The only dispute now is a legal one relating to the “continuing violation™ .
doctrine, which does not apply in this case.

Intel established in its Opening Brief that the continuing violation doctrine has no
application in this case. Even if this doctrine were to apply here, which it does not, AMD could
recover only for those acts that wete committed within the limitations period. “[Wlhere all the
damages complained of necessarily result from a pre-limitations act by defendant, no new- cause
of action accrues for any subsequent acts committed by defendant within the limitations period
because those acts do not injure plaintiff” Imperial Point Colonnades Condominium, Inc. v.
Mangurian, 549 F.2d 1029, 1035 (5th Cir. 1977). “[W]here a defendant commits an act
injurious to plaintiff outside the limitations period, and damages continue to result from that act

within the limitation period, no new cause of action accrues for the damapes occurring within the

mentioned again. § Chp T

T B T A ; e _ T Moreover,when

f-.m-mAIvAD_needed more. mmrop:ocessor pmduntmmcapacﬂy, it chose 10. add capacx.ty in GeINANY, e e cncccamsncs smarionsin
first at Fab 30 and then at its newer German fab (Fab 36), and not at Fab 25. (Ex. 55 at 1; Ex. 56

at].)
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limitations period because no act committed by the dejkndaﬁt within that period caused them.”
i

Here, any conduct that caused AMD’s decision to stop making microprocessors at Fab 25
necessarily had to occur before (IR Wwhen AMD made that decision. Because AMD
made its décision“before the limitations period, “all the damages complained of
[stemming from Intel’s alleged conduct in causing AMD 1o stop exporting microprocessors from
the United States] necessarily result from a pre-limitations act by defendan " AMD’s claim
that its decision was “reversible” is thus legally irrelevant. "

1t is also factually untrue. AMD fails to cite any evidence that it ever seriously
considered converting Fab 25 back to microprocessor manufacturing. And the path to any such

conversion, even if one had been considered, would have been tortuous in the extreme. The path

7 AMD argues that the continuing violation doctrine allows “the cause of action [to] accrue
anew whenever the defendant commits an act that inflicts further injury.” (Opp. 29.) But as
discussed above, this argument misunderstands what is before the Court in this Motion. Intel
does not contend in this Motion that the. statute of limitations bars AMD’s Sherman Act claim
outright; rather, it claims that it bars a claim based on alleged hamm that was experienced before
the limitations period and its inertial consequences. See Poster Exchange, Inc. v. National
Screen Service Corp., 517 F.2d 117, 128 (5th Cir. 1975).

AMD also ulbbles mth]'mel’s statement that Fab 25 was :

e 3 : SRERNT = statement that Infel supported with both
contempo:aneous ev1dence and deposmon testlmony (See Op, Br. 21»22 ) AMD clalms that
Intel is wmn, but falis to resentany ev1dence tothe contraty L : - -

leaves AMD with no Fab 25 claim,

1%



to such a conversion would have required AMD to weigh the economics of installing and
uninstalling costly equipment for mamifacturing flash memory; the cost of installing more
modern microprocessor production equipment in its place; the need (or lack thereof) for
microprocessor capacity beyond the very short term given AMD’s plans for production at a
second German fab, a modermn 300-mm faci]i!y; the demand for flash memory products and
alternative facilities for producing flash memory; and the cost of lost production during the
process of cénverting the fab back to microprocessor nmnufacturing.w AMD cannot seriously
claim that a‘ny decision rot fo convert the fab back to microprocéssor production was an
“ymmediate consequence” of Intel’s conduct,

IV.CONCLUSION

AMI? has not met its burden of showing that its decision to cease microprocessor
production in the United States was an “mmediate consequence” of Intel’s alleged
anticompetitive conduct. Infel I, 452 F. Supp. 2d at 560. AMD has set out no affixmative
evidence in support of its position save for the discredited claims of Dr. Siegle, and its only
rebuttal to the strong evidence set forth in Intel’s motion is to take issue with the plain meaning
of the words of its own senior executives and documents. Intel thus resi:nectfully asks the Court

to grant its Motion and dismiss AMI's export commerce claims.

¥ AMD devotes considerable space to the case law discussing the “abatable but unabated
inertial consequences” theory, which modifies the continuing violation doctrine. (See Opp. 30-
31.) Both parties agree that time-barred conduct that is “by its nature permanent at initiation
without further acts™ cannot be resurrected by the continuing violation doctrine. (Compare id. 30
with Op. Br. 24-25.) Thus, the only dispute in this context is an evidentiary one. Whereas Intel

.. has shown by overwhelming evidence that the conduct resulting jn AMD’s decision to stop

makmg microprocessors at Fab 25 was “by its nature permanent” and did not rcqt;ife “further
acts,” AMD simply asserts that its decision to convert Fab 25 was “reversible.”
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