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Dear Judge Poppiti: 

By this application, Intel requests that the Special Master enter a protective order 
requiring AMD to return and refrain from further use of the European Commission's Statement 
of Objections ("SO"), a document which was inadvertently produced by Intel in this litigation. 
The Commission's regulations and the express terms under which Intel originally received access 
to the SO from the Commission precluded Intel from producing the document to AMD or from 
making any use of the SO in this proceeding. Contrary to AMD's claims during the March 12, 
2009 hearing. Intel does not vossess the rieht to waive unilaterally the Commission's restrictions 

SO in this litigation is improper and should be put to an immediate end. 

1. Factual Back~round. In October 2008, Intel produced an unredacted copy of the SO 
from the files of an Intel executive as part of its production of documents to AMD in this 
litigation. This production was inadvertent, insofar as Intel's counsel was not aware that the SO 
was included in the massive volume of materials produced to AMD. There have been numerous 
examples of inadvertently produced documents, all of which have been returned to the producing 
party upon request. Each side has put procedures in place to screen documents, but as in all 
cases, particularly one of this size, inadvertent productions have occurred. Intel's counsel first 
received notice that the SO had been produced in this litigation on February 9,2009, when AMD 
used the SO as the basis for its request for the issuance of letters rogatory. 

Upon learning of the inadvertent production of the SO, Intel sent a letter to AMD's 
counsel on February 11,2009 requesting return of the document pursuant to Paragraph 35 of the 
Second Amended Stipulation Regarding Electronic Discovery and Format Production. (Ex. A). 
Having received no response, Intel sent a second letter to AMD's counsel on February 25,2009, 
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citing relevant provisions of European Community law and again requesting that AMD cease its 
review and use of the SO in this litigation. (Ex. B). AMD's counsel has not yet responded to 
either letter but has asserted a right to the SO in its reply filed in connection with its letters 
rogatory application. 

2. Restrictions Placed by the Commission on Disclosure and Use of the SO. The 
terms under which defendants (such as Intel) may access documents created or obtained by the 
European Coinmission in the course of its investigations are set forth in Commission Regulation 
(EC) 77312004, which governs the conduct of proceedings by the Commission pursuant to 
Articles 81 and 82 of the EC Treaty. This regulation states unequivocally that access to 
Commission case file documents is granted solely for use in the Commission's own proceedings 
(and related proceedings in EU Member States). Article 15(4) of Reg. 77312004 reads: 

Documents obtained through access to the j l e  pursuant to this 
Article shall only be used for the purposes of judicial or 
administrative proceedings for the application of Articles 81 and 
82 of the Treaty. 

(Ex. C). In other words, the express terms under which Intel was originally granted access by the 
Commission to an unredacted copy of the SO barred Intel from disclosing or making use of the 
SO in any other context. Intel's possession of the SO under the conditions imposed by the 
Commission did not confer the right for Intel to produce the document to AMD in this litigation. 

The importance that the Commission places on compliance with the use and 
confidentiality restrictions attendant to access to file materials is highlighted by Paragraph 48 of 
the Commission's Notice on Access to the File, which reads as follows: 

Access to the j le  in accordance with this notice is granted on the 
condition that the information thereby obtained may only be used 
for the purposes of judicial or administrative proceedings for the 
application of the Community competition rules at issue in the 
related administrative proceedings [citing to Articles 15(4) and 
8(2) of Reg. 773120041. Should the information be used for a 
dtferent purpose, at any point in time, with the involvement of an 
outside counsel, the Commission may report the incident to the bar 
of that counsel, with a view to discQlinary action. 
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Based on these express restrictions placed by the Commission on use of the SO, Intel 
took the immediate steps noted above to retrieve the SO from AMD upon learning of its 
inadvertent disclosure. Since the March 12 hearing, it has become clear that AMD has no 
intention of complying with its obligation to retum the SO. Accordingly, Intel has been forced to 
file this motion for a protective order to prevent any further unauthorized use of the SO. 

3. Intel Has No Authority to Waive Confidentiality and Use Restrictions Placed on 
the SO by the Commission. During the March 12 hearing on AMD's request for issuance of 
letters rogatory, counsel for AMD claimed that the confidential nature of the SO "is a protection 
that's afforded for the benefit of Intel," that "[i]f Intel chooses to waive it, it can do so," and that 
"Intel was free to publish the SO.. .on the front page of the New York Times if it chose to do so." 
Mar. 12 Hearing Tr. at 42. None of these claims has any basis in fact. 

The nature and content of the SO belie AMD's claim that confidentiality restrictions 
associated with the document are in place only for the protection of Intel. The SO is a document 
created by the Commission in the course of its investigatory process, which contains confidential 
materials gathered from Intel, AMD, and many third parties to the investigation, as well as the 
Coi111nission's own work product. The Commission reasonably views the use restrictions on file 
documents, including the SO, as necessary to safeguard the integrity of the Conunission's 
investigation and law enforcement process. As noted in a brief filed by the Commission 
opposing a subpoena by Microsoft to obtain communications between a third-party and the 
Commission, the restrictions on file documents are grounded in fundamental policy concerns: 

the objective of these provisions is to sanction unlawful use of the 
information obtained, in view of the public interest (efficient law 
enforcement) and the substantial economic interests at stake. 
(Ex. F at page 16). 

These public interest concerns extend beyond protection of the confidential information 
of any one party. If AMD were correct that the confidentiality of the SO was simply a 
"protection afforded for the benefit of Intel," for example, the Commission would have no reason 
to ~rohibit disclosure or use outside of Commission ~roceedines of the "non-confidential" 

Thus. the confidentialitv and use restrictions olaced on the SO are not solely for the benefit of 
Intel and incorporate the Commission's judgment concerning the public interest in the 
implementation of its investigatory processes. 
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Finally, nothing in the Commission's regulations supports AMD's claim that Intel could 
choose to waive all confidentiality restrictions on the SO at its discretion. The language used in 
Article 15(4) of Regulation 77312004 and in Paragraph 48 of the Notice on Access to the File is 
absolute with respect to prohibiting use of file documents outside of the Commission's own 
proceedings (and in related EU Member State proceedings). AMD itself has made no attempt to 
solicit the Commission's permission to use the non-confidential version of the SO that it 
obtained from the Commission's files; that effort, as AMD should know, would be entirely futile. 

4. The 
clear policy of the European Commission, which bars the release of internal file materials for use 
in other proceedings, is an expression of sovereign interest that should be afforded due respect by 
this Court based on considerations of international comity. These comity concerns should be 
weighted heavily here, given that Intel's production of the SO to AMD was inadvertent. It makes 
little sense for Intel's inadvertent production of the doculllent to be a determinative factor in 
whether it may properly be used in this litigation, without due regard for the European 

circumstances, the Court may also wish to invite the Commission to express its views on the 
appropriateness of permitting use of the SO in these proceedings. 

5. Conclusion. The regulations ol' the European Commission, - 
establish that Intel docs not possess the right or 

authority either to produce the SO in this proceeding or to waive the usage and confidentiality 
restrictions placed on the document by the Commission. Since AMD has failed either to return 
the SO to Intel or to seek permission from the Commission for its use in this proceeding, Intel 
has been left with no other option than to seek a protective order from this Court mandating 
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return of the SO and an order barring its continued use in this proceeding. For the reasons stated 
above, Intel respectfully requests the entry of such a protective order. 

Respectfully, 

/s/ lK Harding Drane, Jr. 

W. Harding Drane, Jr. 
WHD:rb 
Enclosure 
cc: Clerk of Court (via Iland Delivery) 

Counsel of Record (via CM/ECF & Electronic Mail) 



EXHIBIT A 



1299 Pennsylvania Avenue. NW 
Washington. DC 20004-2402 

T 202.783.0800 

February 11,2009 

MA EMAIL AM) FEDEX 
Nearna Rahmani, Esq. 
O'Melveny &Myers LLP 
400 South Hope Street 
Los Angeles, California 90071 

Re: Privilege Issues 

Dear Mr. Rahmani: I 
We have identified the following additional document that was inadvertently produced in 

TIFF format, but which is privileged andlor attorney work product. 

As agreed, we will produce a privilege log and redacted TIFFS within 30 days. Pursuant 
to Paragraph 35 of the Second Amended Stipulation Regarding Electronic Discovery and Format 
Production, our prior inadvertent production of this.docunient does not constitute a waiver of any 
privilege. 

AS agreed in the Stipulation, AMD should conduct no further review of this document. If 
you have any questions or wish to discuss this matter further, do not hesitate to contact me. 
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THIS EXHIBIT HAS BEEN 
REDACTED IN ITS ENTIRETY 
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COMMISSION REGULATION (EC) No 77312004 

of  7 April 2004 

relating t o  h e  conduct of  proceedings by the Commission pursuant to Artides 81  and 8 2  of h e  
EC Treaty 

(Text with EEA relevance) 

THE COMMiSSlON OF THE EUROPEAN COMMUNlTiES, 

Having regard to the Treaty establishing the Eumpean Com- 
munity. 

Having regard to the Agreement on the European Economic 
Area, 

Having regard to Council Regulation (EC) No lj2003 of 16 
December 2002 on the implementation of the rules on compe- 
tition laid down in Articles 81 and 82 of the Treaty (I), and in 
paaicular Article 33 thereof, 

After consulting the Advisory Committee on Restrictive Prac- 
tices and Dominant Positions, 

Whereas: 

(1) Regulation (EC) No lj2003 empowers the Commission 
to regulate certain aspects of proceedings for the applica- 
tion of Anides 81 and 82 of the Treaty. It is necessary 
to lay down rules conccming the initiation of proceed- 
ings by the Commission as well as the handling of 
complaints and the hearing of the parties concerned. 

(2) According to Regulation (EC) No 112003, national 
court., are under an obligation to avoid taking decisions 
which could run counter to decisions envisaged by the 
Commission in the same case. According to Article 
11(6) of that Regulation, national competition authori- 
ties are relieved from their competence once the 
Commission has initiated pmcccdings for the adoption 
of a decision under Chapter 111 of Regulation (EC) No 11 
2003. In this context, it is important that courts and 
comoetition authorities of the Member States are aware 
of t ic mitiatinn of prucerding5 by the Cornrnirrion. The 
Comrnirvnn 5hnuld therefom bc able to make p~b l l r  11s 

decisions to initiate proceedings 

(I) Before taking oral statements from natural or legal 
persons who consent to be interviewed, the Commission 
should inform those persons of the legal basis of the 
interview and its voluntary nature. The persons inter- 
~4ewcd should also be informed of the purpose of the 
interview and of any record which may be made. In 
order to enhance the accuracv of the statements, the 
persons interviewed should 81s; be given an oppoiunity 
to correct the statements recorded. Where information 
gathered from oral statements is exchanged pursuant to 
Anide 12 of Regulation (EC) No 1/2003, that informa- 
tion should only be used in evidence to impose sanc- 
tions on natural persons where the conditions set out in 
that Article are fulfilled. 

(4) Pursuant to Article 23(l)(d) of Regulation (EC) No 11 
2003 fmes may be imposed on undertakings and asso- 
ciations of undertakings where they fail to rectify within 
the time limit rued by the Commission an incorrect, 
incomplete or misleading answer given by a member of 
their staff to questions in the course of inspections. It is 
therefore necessary to provide the undertaking 
concerned with a record of any explanations given and 
to establish a procedure enabling it to add any rectifica- 
tion, amendment or supplement to the explanations 
given by the member of staff who is not or was not 
authorised to provide explanations on behalf of the 
undertaking. The explanations given by a member of 
staff should remain in the Commission file as recorded 
during the inspection. 

(5) Complaints are an essential source of information for 
detecting in f~gemen t s  of competition rules. It is impor- 
tant to define clear and efficient procedures far handling 
complaints lodged with the Commission. 

(6) In order to be admissible for the puiposes of Article 7 of 
Regulation (EC) NO 112003, a complaint must contain 
certain specified information. 

(7) In order to assist complainants in submitting the neces- 
sary facts to the Commission, a form should be drawn 
up. The submission of the information listed in that 
form should be a condition for a complaint to be treated 
as a complaint as referred to in Article 7 of Regulation 
(EC) No 1/2003. 

(8) Natural or legal persons having chosen to lodge a 
complaint should be given the possibility to be asso- 
ciated closely with the proceedings initiated by the 
Commission with a view to finding an infringement. 
Howwer, they should not have access to business secrets 
or other confidential information belonging to other 
parties involved in the proceedings. 

(9 )  Complainants should be granted the oppomnity of 
expressing their views if the Commission considers that 
there are insuficient grounds for acting on the 
complaint. Where the Commission rejects a complaint 
on the grounds that a competition authority of a 
Member State is dealing with it or has already done so, 
it should inform the complainant of the identity of that 
authority. 
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(lo) In order to respect the rights of defence of undertakings, 
the Commission should give the parties concerned the 
right to be heard before it takes a decision. 

(11) Provision should also be made for the hearing of 
persons who have not submitted a complaint as referred 
to in Article 7 of Rermlation(EC) No 112003 and who - , . 
are not parties to whom a statement of objections has 
been addressed but who can nevertheless show a suffi- 
cient interest. Consumer associations that apply to be 
heard should generally be regarded as having a suscient 
interest, where the proceedings concern products or 
serviccs used by the end-consumer or products or 
services that constitute a direct input into such products 
or services. Where it considen this to be useful for the 
proceedings, the Commission should also be able to 
invite other persons to express their views in rvriting 
and to attend the oral headng of the parties to whom a 
statement of obicctions has been addrcssed. Where 
appropriate, it should also be able to invite such persons 
to express rhelr xir.ws at that oral hearing. 

(12) To improve the effectiveness of oral hearings, the 
Hearing Officer should have the power to allow the 
oarties concemed. comolainants, other oersons invited 
;o the hcanng, the ~nrnk\ss ion scmrss ;nd the authrlri- 
t~cs of the hlcrnbrr Sixes lo uk questions dunng the 
hearing. 

(13) When granting access to the file, the Commission should 
ensure the protection of business secrets and other confi- 
dential information. The category of 'other confidential 
information' includes information other than business 
secrets, which may be considered as confidential, insofar 
as its disclosure would s ignihnt ly  harm an undertaking 
or ocrson. The Commission should be able to reauest 
undma~ings or as~ciations of undcrta~ings thlt mbmit 
ur have subrnittcd documenrs or statements to identi@ 
confidential information 

(14) Wherc business secrets or other confidential information 
are necessary to prove an infringement, the Commission 
should assess for each individual document whether the 
need to disclose is greater than the harm which might 
result from disclosure. 

In the interest of legal certainty, a minimum time-limit 
for the various submissions provided for in this Regu- 
lation should bc laid down. 

(17) This Reguktion aligns the procedural rules in the trans- 
port sector with the general NI~S  of procedure in all 
sectors. Commission Regulation (EC) No 2843198 of 22 
December 1998 on the form, content and other details 
of applications and notifications provided far in Cwncil 
Reeulatians 1EEC) No 1027168, EEO No 4056186 and , . ,  . 
( E ~ c )  No 3975/8'7 applying the ~ l e s  on compeiition to 
the wanspon sector ( I )  should therefore be repealed. 

(18) Regulation (EC) No 112003 abolishes the notification 
and authorisation system. Commission Regulation (EC) 
No 3385194 of 21 Decembcr 1994 on the lorm, 
content and other details of applications and notifica- 
tions provided for in Council Regulation No 17 (3 
should therefore bc repealed, 

HAS ADOPTED THIS REGULATION: 

CHAPTER I 

SCOPE 

Subject-matter and scope 

This regulation applies to proceedings conducted by the 
Commission for the application of Articles 81 and 82 of the 
Treaty. 

INITIATION OF PROCEEDINGS 

ATticle 2 

Initiation of proceedings 

1. The Commission mav decide to initiate oroceedinps with 
a view to adopting a decision pursuant to chapter 111 o y ~ e ~ u -  
lation (EC) No 1/2003 at any point in time, but no later than 
the date on which it issues apieliminary assessment as referred 
to in Artide 9(1) of that Re~ulation or a statement of obiec- 
tions or the date bn which a iotice pursuant to Article 27(4) of 
that Regulation is published, whichever is the earlier. 

(16) This Regulation replaces Commission Regulation (EC) 2. The commission may make public the initiation of 
No 2842198 of 22 December 1998 on the hearing of proceedings, in any appropriate way. Before doing so, it shall 
parties in certain proceedings under Artides 85 and 86 inform the concerned. 
o l  the EC Treaty (I), which should therefore be repealed. 
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3 The Commission may exercise its powers of investigation 
pursuant to Chapter V of Regulation PC) No 112003 before 
initiating proceedings. 

4. The Commission may reject a complaint pursuant to 
Article 7 of Regulation PC) No 1/2003 without initiating 
proceedings. 

CHAPTER W 

HANDLING OF COMPLAINTS 

Anicle 5 

Admissibility of complaints 

1. Natural and leeal oenons shall show a leeitimate interest 
in order to be entitlrd & lodge a complaint foGhe purposes of 
Article 7 of Regulation PC) No 1/2003. 

WTESTIGA'IIONS BY THE COMMISSION Such complaints shall contain the information required by 
Form C, as set out in the Annex The Commission may 
dispense with this obligation as regards part of the information, 

Anicle 3 including documents, Guired by Form? 

2. Three paper copies as well as, if possible, an electronic 
Power to  t&e statements copy of the complaint shall be submitted to the Commission. 

The complainant shall also submit a non-confidential version 

1. where the commission interviews a with his of the complaint, if confidentiality is claimed for any pan of 
consent in accordance with Article 19 of Regulation PC) NO I/ the complaint. 

2003, it shall, at the beginning of the interview, state the legal 
basis and the purpose of the interview, and recall its voluntary 3. Complaints shall be submitted in one of the official 
nature. It shall also inform the person intedewed of its inten- languages of the Community. 
tion to make a record of the interview. 

2. The interview may be conducted by any means including 
by telephone or electronic means. 

3. The Commission may record the statements made by h e  
persons interviewed in any form. A copy of any recording shall 
be made available to the person interviewed for approval. 
Whcrc necessary, the Commission shall set a time-limit within 
which the penon interviewed may communicate to it any 
correction to be made to the statement. 

Participation of complainants in proceedings 

1. Where the Commission issues a statement of objections 
relating to a matter in respect of which it has received a 
complaint, it shall provide thc complainant with a copy of the 
nan-confidential version of the statement of objections and set 
a time-limit within which the complainant may make known 
its views in writing. 

2. The Commission may, where appropriate, afford complai- 
nants the opponunily of exprming their views at the oral 

Article 4 hearing of h e  parties to which a statement of objections has 
been issued, if complainants so request in their written 

Oral questions d u h g  inspections comments. 

1. When, pursuant to Alticle 20(2)(e) of Regulation (EC) No 
112003. officials or other accomnanvine pcrsons authorised by , . . , u .  

the Commission ask rcprrsentatives or members of staff of an 
undertakin~ or of an association of undertakings for explana- 
tions, the eiplanatians given may be recorded in any form 

2. A copy of any recording made pursuant to paragaph 1 
shall be made available to the undertaking or association of 
undertakings concerned after the inspection. 

3. In cases where a member of staff of an undertaking or of 
an association of undertakings who is not or was not 
authorised bv the undertakine or by the association of under- 
takings !o e x p h n a t i o ~  on behaif ofthe undenaking or 
assooarion of undeltakin~s has been asked for cxplanations, 
the Commiuion rha!l set a time-limit within which the under- 
takine or the association of undertakines may communicate to - .  
the eommirsiun any rectification, mtendment or supplement 
to the explanations given by such member of staE The recufi- 
cation, amendment or supplement shall be added to the exp!a- 
nations as recorded to paragraph 1 

Rejection of complaints 

1. Where the Commission considers that on the basis of the 
information in its possession there are insufficient grounds for 
acting an  a complaint, it shall inform the complainant of its 
reasons and set a time-limit within which the complainant may 
make known its views in writing. The Commission shall not be 
obliged to take into account any further written submission 
received after the expiry of that time-limit. 

2. If the complainant makes known its views within the 
time-limit set by the Commission and h e  written submissions 
made by the complainant do not lead to a different assessment 
of the complaint, the Commission shall reject the complaint by 
decision. 

3. If the complainant fails to make known its views within 
the time-limit set by the Commission, the complaint shall be 
deemed to have been withdrawn. 
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Article 8 Anicle 11 

Access to information Right to  b e  heard 

1. The Commission shall give the parties to whom it has 
1. Where the Commission has informed the complainant of addressed a statement of objections the oppormnity to be 
its intention to reject a complaint punuant to Article 7(1) the heard before consulting the ~d~~~~ Committee referred to in complainant may request access to the documents on which ATticle 14(1) FC) No the Commission bases its orovisional assessment. For this 
purpose, the complainant day  however not have access to 
business secrets and other confidential information belonging 2. The Commission shall, in its decisions, deal only with 
to other parties involved in the proceedings. objections in respect of which the parties referred to in para- 

graph 1 have been able to comment. 

2. The documents to which the complainant has had access 
in the context of proceedings conducted by the Commission 
under Articles 81 and 82 of the Treaty may only be used by 
the complainant for the purposes of judicial or administrative 
proceedings for the application of those Treaty provisions. 

Rejedons of complaints pursuant to  Artide 13 of Regu- 
lation (EC) No 1/2003 

Where the Commission rejects a complaint pursuant to Artide 
13 of Regulation (EC) No 1/2003, it shall inform the complai- 
nant without delay of the national competition authority which 
is dealing or has already dealt with the case. 

CHAF'TER V 

EXERCISE OF THE RlGHI TO BE HEARD 

Ankle 10 

Statement of objections and reply 

Anicle 12 

Right to  an oral hearing 

The Commission shall give the parties to whom it has 
addressed a statement of objections the oppormnity to develop 
their arguments at an oral hearing, if they so request in their 
written submissions. 

Article 13 

Hearing of other persons 

1. If natural or legal pcnons other than those referred to in 
Articles 5 and 11 apply to be heard and show a sufficient 
interest, the Commission shall inform them UI writing of the 
nature and subject matter of the procedure and shall set a time- 
limit within which they may make known their views in 
writing. 

2. The Commission may, where appropriate, invite persons 
referred to in paragraph 1 to develop their arguments at the 
oral hearing of the parties to whom a statement of objections 
has been addressed, if the persons referred to in paragraph 1 so 
request in their written comments. 

3. The Commission mav invite anv other veaon to exoress 
its views in writing and toittend the bra1 hea;ing of the 

1. The Commission shall inform the parties concerned in to whom a statement of objections has been addressed. The 
writing of the objections raised against them. The statement of Commission may also invite such persons to express their 
objections shall be notified to each of them. views at that orai hearing. 

2. The Commission shall, when notifying the statement of 
objections to the parties concerned, act a time-limit within 
which these parties may inform it in writing of their views. The 
Commission shall not be obliged to take into account written 
submissions received after the expiry of that time-limit. 

Anicle 14 

Conduct of oral hearings 

1. Hearings shall be conducted by a Hearing Officer in full 
3. The parties may, in their written submissions, set out all independence, 
facu known to them which are relevant to their defence 
against the objections raised by the Commission. They shall 
attach any relevant documents as proof of the facts set out. 2. The invite the Persons to be heard to 

They shall a paper ori~inal as well as an electronic attend the oral hearing On such date as it determine. 

copy or, wj~cre they do-not p;ovide an electronic copy, 28 
paper copies of their submission and of the documents 3. The Commission shall invite the competition authorities 
attached to it. They may propose that the Commission hear of the Member States to take parl in the oral hearing. It may 
persons who may corroborate the facts set out in their submis- likewise invite officials and dvil servants of other authorities of 
sion. the Member States. 
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4. Persons invited to attend shall either appear in penon or 
be represented by legal representatives or by representatives 
authorised by their constitution as appropriate. Undertakings 
and associations of undertakings may also be represented by a 
duly authorised agent appointed from among thcir permanent 
staft 

5. Penons heard by the Commission may be assisted by 
their lawyen or other qualified persons admitted by the 
Hearing Officer. 

6. Oral hearings shall not be public. Each person may be 
heard separately or in the presence of othcr persons invited to 
attend, having regard to the legitimate interest of the undertak- 
ings in the protection of thcir business secrets and other cmfi- 
dential information. 

7. The Hearing Officer may allow the parties to whom a 
statement of objections has been addressed, the complainants, 
othcr persom invited to the hearing, the Commission s e ~ c e s  
and the authorities of the Mcmber States to ask questions 
during the hearing. 

8. The statements made by each person heard shall be 
recorded. Upon request, the recording of the hearing shall be 
made available to the persons who attended the hearing. 
Regard shall be had to the legitimate interest of the parties in 
the protection of their business secrets and other confidential 
information. 

ACCESS TO THE FILE AND TREATMENT OF CONFIDENTlAL 
INFORMATION 

Anicie 15 

Access to  the H e  and use of documents 

1. If so requested, the Commission shall grant access to the 
fde to the paflies to whom it has addressed a statement of 
objections. Access shall be granted after the notification of the 
statement of objections. 

2. Thc right of access to the file shall not extend to business 
secrets, other confidential infomiation and internal documents 
of the Commission or of the competition autliorities of the 
Member States. The right of access to the file shall also not 
extend to correspondence between the Commission and the 
competition authorities of the Mcmber States or between the 
latter where such correspondence is contained in the file of the 
Commission. 

3. Nothing in this Regulation prevents the Commission 
from disclosing and using information necessaty to prow an 
infringement of Aaicles 81 or 82 of the Treaty. 

4. Documents obtained throueh access to the fde uursuant 
to this Article shall only be used701 the purposes of jidicial or 
administrative proceedings for the application of Articles 81 

Anick 16 

Identification and protection of confidential information 

1. Information, including documcnts, shall not be communi- 
cated or made accessible by the Commission in so far as it 
contains business secrets or other confidential information of 
any penon. 

2. Any person which makes known its views punuant to 
Article 6(1), Artide 7(1), Article 10(2) and Artide 13(1) and (3) 
or subsequently submits further information to the Commis- 
sion in the course of the same procedure, shall dearly identify 
any material which it considen to be confidential, giving 
reasons, and provide a separate non-confidential version by the 
date set by the Commission for making its views known. 

3. Without prejudice to paragraph 2 of this Article, the 
Commission may require undertakings and associations of 
undertakings which produce documents or statements pursuant 
to Regulation (EC) No 112003 to identify the documents or 
parts of documents which they consider to contain business 
secrets or other confidential information belonging to them 
and to identify the undertaldngs with regard to which such 
documents are to be considered confidcntial. The Commission 
may likewise require undertakings or associations of undertak- 
ings to identily any part of a statement of objections, a m e  
summaty drawn up punuant to Article 27(4) of Regulation 
(EC) No 112003 or a decision adopted by the Commission 
which in their view contains business secrets. 

The Commission may set a time-limit within which the under- 
takings and associations of undertakings are to: 

(a) substantiate their claim for confidentiality with regard to 
each individual document or part of document, statement 
or part of statement: 

(b) provide the Commission with a non-confidential version of 
the documents or statements, in which the confidential 
passages are deleted: 

(c) provide a concise description of each piece of deleted infor- 
mation. 

4. If undertakings or associations of undertakings fail to 
comply with paragraphs 2 and 3, the Commission may assume 
that the documents or statements conccrned do not contain 
confidential information. 

GENERAL AND FINAL PROVISIONS 

Time-Limits 

I. In setting the timelimits provided for in Artide 3(3), 
Article 4(3), Aaiclc 6(1), Aaicle 7(1), Article lO(2) and Article 
16(3), the Commission shall have regard both to the time 
required for preparation of the submission and to the urgency 
of the case. 
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2. The time-limits referred to in Artide 6(1), Article 7(1) References to the repealed regulations shall be construed as 
and Article 10(2) shall bc at  least four weeks. However, for rcferenccs to this regulation. 
proceedings initiated with a view to adopting interim measures 
pursuant to Article 8 of Regulation (EC) No 1/2003, the time- 
limit may be shortened to one week. Article 19 

3. The time-limits referred to in Article 3(3), Article 4(3) Transitional provisions 
and Anicle 16f3) shall be at least two weeks. , , 

4. Where appropriate and upon reasoned request made Procedural steps taken under Regulations (EC) No 2842198 and 
FC) No 2843198 shall continue to have effect for the purpose before the expiry of the original timelimit, time-limits may be 
of applying this Regulation, extended. 

Article 18 Artick 20 

Repeals Entry into force 
Regulations FC) No 2842198, FC) No 2843198 and FC) NO 

3385194 are repealed. This Regulation shall enter into force on 1 May 2004. 

This Regulation shall be binding in its entirety and directly applicable in all Mcrnbcr States. 

Done at Brussels, 7 April 2004. 

For the Cammisrian 

Mario M O W  

Member of the Commisrian 
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ANNEX 

FORM C 

COMPLAINT PURSUANT TO ARTICLE 7 OF REGULATION (EC) No 1/2003 

I. Information regarding the complainant and the unden=king(s) or maciation of undertakings giving rise 
to thc complaint 

1. ( ; w e  fuii jctaiir on the ident:ty oi the legal or  narurd pcnan r~bm>r t~ng  :he colnpilini. Whe:? .hc zolnplainant ir 
an unjenatnk ijcnify the curyo:~!c group to whlch i! hdong  m j  provije a concirc overnew ofthc narurc and 
r:opc of ~u brrvncrr act.vaiei. Prundc 3 contact penon with tciephonc n~mher,  po~rai m j  c-m2.i-ajjrcr,, from 
which supplementary explanations can be obtained. I 

2. Identify the underta!dng(r) or Wociation of undertdtings whose conduct the complaint relater to, including, I 
wncre ippiicr51c. a l  ava~iabir infirmation on rhc corpontc d i u ~ p  1%) which rhc unjcruKng(r, colnpla.ned uf 
belong and :he nature md scop? oithe burinerr actm!.cr p ~ : a c j  by ihcln. indaatc mc position of rhc compl>$- 
nanr nr-8-u's in. ~nj.naklng,,) or arrocia:lon of ~ndcnak>n:r cl,mpiaincj uf : g  curromcr. compcttor). 

!I. Detail. of the alleged infringement and evidence I 
3. Set out in detail the facts from which, in your opinion, it appears that thcic mists an infringement of Article 81 

or 82 of thc Trearv andlor Article 53 or 54 of the EEA aereemcnt. Indicate in oanicular the nature of he oroducts 
(goods or semick)  affected by the dcgcd infringemen< and explain, where'nccesary, the commercial~dation- 
ships concerning these products. Provide all available details on the agreements or practicer of the undertakings or 
associations of underrakings to which this complaint relater. Indicate, to thc extent possibie, the relative market I 
positions of the underrakings concerned by the complaint I 

4. Submit all documentation in your possesrim relating to or direcdy connected with the facw set out in the 
complaint (for uample, textr of agreemenw, minuter of negotiations or meetings, terms of vsnsactions, business 
documents, circulars, correrpondence, notes of telephone conversations...). State the names and addrw of the 
penons able to testify to the facts set out in the complaint, and in particular of penons affected by the alleged 
infringement. Submit statistics or other data in your posswion which relate to thc facts s t  out, in particular 
where they show developments in the marketplace (for example information relating to pricer and price trends. 
barrim to e n y  to the market for n w  suppliers etc). 

5 .  Scr out you: n e w  ibuu! rhe dcupraph:cai xopr of the alleged tnfringelneni and uplain, whur :ha: :s nut 
cbviour. !o whar crtrni trade brrwecn h!cmbcr Slaws or bcrwecs the Comm~n:ty and one or murr tFl,\ S'atet 
rhac arc :or;mct,ng pan:rr of the EEA .\,qrcemen: may be a!frcrd by the :ondlrc! ccmpiainej of 

iU. ffiding sought from the Commission and legitimate interesr 

6. Fxplain what Bnding or action you are seeking ar a mult of proceedings brought by the Commission. 

7. Sct our rhc dro~ndr ~n uhi;h you c!lim 3 irg~i~matc :nrcrcn as compirinant pursuant :o nni:lc 7 of Ryuia.un 
(I0 S o  I 20Ul. St>te m pan:cu!~r how ihc conduct :umpL,ncd of affucu yor, and upizln h ~ w .  10 your ncw. 
~ntemenrion by rhc Cummission woulj be habir ru wmcdy .he dlegcj @ c r a x c  

N. Proceedings before national competition authorities or national courts 

8. Provide Full infomation about whether you hnvc approached, concerning the same or closely dated subject- 
matters, any othu competition authority and/or whether a lawsuit har been brought before a national court. if so, 
pmvide hil details about the administrative or judicial authority contacted and your subrnisions to such 
authority. 

Declaration that the infomation given in this f o m  and in the Annexes thereto is given entirely in goad Mth. 

Datc and sirnature 



EXHIBIT D 
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Commission Notice on  the  rules for access t o  the Commission file in cases pursuant t o  Articles 81 
and 82 of the EC Treaty, Articles 53, 54  and 57 of the EEA Agreement and Coundl Regulation 

(EC) No 139/2004 

(Ten with EEA relevance) 

I. INTRODUCTION AND SUBJECT-MATCER OF THE NOTICE 

1. Access to the Commission fde is one of the procedural guarantees intended to apply the principle of 
equality of arms and to protect the rights of the defence. Access to the file is provided for in Article 
27(1) and (2) of Council Regulation (EC) No 112003 ('), Article 15(1) of Commission Regulation (EC) 
No 77312004 ('the Implementing Regulation? (9, Article 18(1) and (3) of the Council Regulation (EC) 
No 139/2004 (Merger Regulation) (') and Article 17(1) of Commission Regulation (EC) No 80212004 
(the Merger Implementing Regulation') (9. In accordance with these provisions, before taking decisions 
on the basis of Articles 7, 8 ,  23 and 24(2) of Regulation (EC) No 112003 and Articles 6(3), 7(3), 8(2) to 
(6), 14  and 15 of the Merger Regulation, the Commission shall give the persons, undertakings or asso- 
ciations of undertakings, as the case may be, an opportunity of making known their news on the objec- 
tions against them and they shall be entitled to have access to the Commission's file in order to fully 
respect their rights of defence in the proceedings. The present notice provides the framework for the 
exercise of the rieht set out in these provisions. it does not cover the possibility of the provision of 
documents in th;;ontext of uthcr pro;eed~ngr. lhir nutire is without pr&)udice t o  the intrbretatiun of 
wch provisions by the Community Courrr. lhe principirs 5ct out in this Notice apply also when the 
Commission enforcer Articles 53, 54 and 17 of the FEA Agnrment ('). 

2. This specific right outlined above is distinct from the general right to accw to documents undcr Regu- 
lation (EC) No 104912001 (9, which is subject to different criteria and exceptions and punues a 
different purpose. 

3. The turn access to the file is used in this notice exclusively to mean the access granted to the persons. 
u n d c d i n g s  or association of undertakings to whom the Commission has addressed a statement of 
objections.This notice clarifies who has access to the file for this purpose. 

4. The same term, or the term accw to documents, is also used in the above-mentioned regulations in 
respect of complainants or other involved parties. These situations arc, however, distinct from that of 
the addressees of a statement of objections and therefore do not fall under the definition of access to 
the file for the purposes of this notice. These related situations are dealt with in a separate section of 
the notice. 

5. This notice also explains to which information access is granted, when access takes place and what are 
the procedures for implementing access to the file. 

(') Council Regulation (EC) No 1 2003 of 16 December 2002 an the implementation of the rules on competitian laid 
down in Articles 81 and 82 o 1 the Treary, Oj L 1,4.1.2003, p. 1-25. 

fl Commission Regulation (EC) No 77312004 of 7 April 2004 relating to the conduct of proceedings by the Commis- 
sion pursuant to Artides 81 and 82 of the EC Treary. Oj L 123, 27.4.2004, p. 18-24. 

(r) Council Regulation (EC) No 13912004 of 20 lanuary 2004 on the contioi of concentrations between undertdrings, 
Oj L 24, 29.1.2004, p. 1-22. 

(') Commission Regulation (EC) No 80212004 of 21 April 2004 implementing Council Regulation LC) No 19912004 
on the control oiconcentaiions between undertakings, 01 L 133, 30.4.2004, p. 1-39. Corrcctcd'in the 01 L 172, 
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6. As from ics publication, this notice replaces the 1997 Commission notice on access to the fde (I). The 
new rules take account of the legislation applicable as of 1 May 2004, namely the above referred Regu- 
lation (XO No 1/2003, Merger Regulation, Implementing Regulation and Merger Implementing Regu- 
lation, as well as the Commission Decision of 23 May 2001 on the terms of reference of Hearing Offi- 
cers in certain competition proceedings (7. It also takes into account the recent w e  law of the Court of 
Justice and the Court of First Instance of the European Communities (') and the practice developed by 
the Commission since the adoption of the 1997 notice. 

11. SCOPE OF ACCESS TO THE FILE 

A. Who is entided to access to the  file? 

7. Access to the file pursuant to the provisions mentioned in paragraph 1 is intended to enable the effec- 
tive cxercise of the rights of defence against the objections brought forward by the Commission. For 
this purpose, both in cases under Articles 81  and 82  EC and in cases under the Merger Regulation, 
access is granted, upon request, to the persons, undertakings or associations of undertakings (*), as the 
case may be, to which the Commission addresses its objections (7 (hereinafter, *the patties'). 

B. To which documents is access granted? 

1. The content of the CommissionJile 

8. The 'Commission file' in a competition investigation (hereinafter also referred to as 'the file) consists 
of ail documents (7, which have been obtained, produced and/or assembled by the Commission 
Directorate General for Competition, during the investigation. 

9. In the course of investigation under Articles 20, 21  and 22(2) of Regulation (EO No 1/2003 and 
Anicles 1 2  and 13  of the Merger Regulation, the Commission may coUcct a number of documents, 
some of which mav. followine a more detailed examination, Drove to be unrelated to the subiect 
matter of thc case'in questioL Such d o c ~ m c n ~ s  mm;y be returned to the undertakln~ from which 
those hwe been obtained. lJpon r m r n ,  t h ~ s c  docummts will no longer conrrltute pan of the file. 

2. Accessible documents 

10. The parties must be able to acquaint themselves with the information in the Commission's file, so 
that, on the basis of thir information, they can effectively express their news on the preliminary 
conclusions reached by the Commission in its objections. For this purpose they will be granted 
access to all documents making up the Commission file, as defined in paragraph 8, with the excep- 
tion of internal documents, business secrets of other undertakings, or other confidential informa- 
tion ( I ) .  

(I) Commission notice on the internal ruler of procedure for processin requests for access to the file in cases under 
Articles 85 and 86 [nmv 81 and 821 of the EC Treary. Arlider 65 a d 6 6  of the ECSC Treaty and Council Regulation 
WC) No 4064189, 01 C 21. 23.1.1997,~. 3. 

(7 OJ L 162. 19.6:2001, p. 21. 
( 8 )  in particular Joint Cases T-25/95 et al., Cimmtprier CBR SA et 01. v Commirsian, [2000] ECR Ii-0491. 
(7 In tlx rcmaindcr of this Notice, the term 'undertaking' indudes both undert&gs and associations of undcrtakin s 

The term 'penon' cncompassa natural and lcgal pcnons. Many entities are legal pcrsans and undertakin r at t% 
ssmc time: in this case, they are covaed by both terms. Thc same appiier where a natural penon is an uniertuldng 
within the meaning of Artides 81 and 82. In Mer er proceedings, account must also be taken of penons refcrred to 
in Artide ,(I)@) of thc Merger Rephion, even w%en they arc natural penons. Wherc entities without legal penon- 
ality which are also not undertakings became involved in Commission competition proceedings, the Commission 
applier, where appropriate, the principles set out in this Notice mutatis mutondis. 

(3 Cf. Article 15(1) of the im lemcnting Regulation, Article 18(3) of the Merger Regulation md Article 17(1) of the 
Mergcr lmplementing Regul!tian. 

(7 In this notice the term 'document' is urcd for all forms of idormation support, irrespective of the stange medium. 
This covers also any electronic data storage device may be or become avadable. 

(7 Cf. Artide 27(2) of RtgUration (EC) No 1 2001. Amcles 15(2) and 16(1) of the implementing Regulation, and Article 
17(3) of the Merger implementing Regul!tion. Thaie exceptions are also mentioned in Case T-7/89, Herales Chemi- 
uk Y Commission, [I9911 BCR ii- i l l  I, paragraph 54. The Court has ruled that it does not beiong to the Commission 
alonc to decide which documents in the file may be useful for the pu oses of the defence (CL Case T-30191 Soboy v. 
Cmmisrian, [I9951 ECR li-1775, paragraphs 81-86, and Cnse ~-36j9?1~1 vs. Cammbsion, [I9911 ECR 11.1847, para- 
graphs 91-96). 
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11. Results of a study commissioned in connection with proceedings are accessible together with the 
terms of reference and the methodology of the study. Precautions may however be necessary in 
order to  protect intellectual property rights. 

3. Non-acressible documents 

3.1. Internal documents 

3.1.1 General principles 

12. Internal documents can be neither incriminatine nor excul~atom (9. Thw do not constitute Dart of 
the evidence on which the Commission can r J y  in its akes smkio f  a 'me. Thus, the part:es will 
not be granted access to internal documents in the Commission file (7. Given their lack of evidential 
value, this restriction on access to internal documents does not prejudice the proper exercise of the 
parties' right of defence ('). 

13. There is no  obligation on the Commission departments to  draft any minutes of meetings (9 with any 
person or undertaking. If the Commission chooses to  make notes of such meetings, such documents 
constitute the Commission's own interpretation of what was said at the meetings, for which reason 
they are classified as internal documents. Where, however, the person or underraking in question 
has agreed the minutes, such minutes will be made accessible after deletion of any business secrets 
or other confidential infomlation. Such agreed minutes constitute part of the evidence on which the 
Commission can rely in its assessment of a case (7. 

14. In the m c  of a rtudy commisrioned in connrction with procecd:ngs, corrcrpondcncc bccwvcn the 
Commission and its contractor containing evaluation of thc crmrractrx's work or relating to financial 
asp~cts of the study, arc considered internal jocumcno and will t h u  not bc accessihlc. 

3.1.2 Correspondence with other public authorities 

15. A oarticular case of internal documents is the Commission's corres~ondence with other oublic 
authorities and the internal documents received from such authoritie; (whether from EC ~ k n b e r  
States (the Member States) or non-member countries). Examples of such non-accessible documents 
include: 

- correspondence between the Commission and the competition authorities of the Member States, 
or between the latter ('): 

- correspondence between the Commission and other public authorities of the Member States (7: 

- correspondence between the Commission, the EFTA Surveillance Authority and public authori- 
ties of EFTA States ('): 

- correspondence between the Commission and public authorities of non-member countries, 
including their competition authorities, in particular where the Community and a third country 
 ha^ concluded an agreement governing the confidentiality of the information exchanged r). 

(I) Fxamples of internal documents are drafts, opinions, mcmos or notes from h e  Commission departments or other 
public authorities concerned. 

(') Cf, Article 27(2 of Regulation (EC) No 1/2003. Articie 15(2) of thc Implementing Regulation, and Article 17(3) of 
the Merger imdementing Regulation. 

(') Cf. paragraph 1 above. 
(') Cf. judgement of 30.9.2003 in Joined Cases T-191198 and T-212198 to T-214198 Atlantic Container Line and 0 t h  v 

Cornrnision mACAI. 120031 ECR 11.3275. ~ a m z ~ a ~ h s  349-359. 
(I) Statements ;e~ord;d'~urs;ant to Article i 9  & Article 20(2)(c) of Regulation 1/2003 or Article 13(2)(e) of Mciger 

Regulation will also normally belong to the accessible documents (see paragraph 10 above). 
(&) Cct Article 27(2) of Regulation @O No 1/2003, Article 15(2) of the Implementing Regulation. Article 17(3) of the . ~~ ~~~~ ~~n 

(7 ~ i ~ 6 r d c r  of the Court or~i t s t  Instance in Cases T-134194 et al NMH Stohlwde and Othm v Comrnbion 119971 ECR 
11-2293, paraEraph 36, and Case 7-65\89, BPB idusm'es and British Cflmrn 119931 ECR li-389, pangraph 33. 

t) in this nrts&he term Emz\ Stai~'inrludcr the Em:\ Stat- that arc prcie.< !n ihz EEA A~cemrnr. 
p, For uamplu, Artlclc V111.2 of the A i rmrnt bewccn the Eurnpwn Com!nuniiiw and rhr (;ovcmrncnt of :he United 

Star< of Amcnra icord.nu the ant%;tloh of their compet!r!on laws 01 No L 95. 21.4 199j. D. 47, rti~ulatu that ~ ~~~~~~~~ 

i n f ~ r m u t i a n ~ r o ~ d e ~  to i t h  conkhence undcr the AgrGment must bC Frotcctcd 'to the fullest k c x i  pGsible: 'chat 
Article creates an international-law obligation binding the Commission. 
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16. In certain exceptional circumstances, access is granted to documents originating from Member 
States. the EFTA Surveillance Authoritv or EFTA States. after deletion of anv business secrets or 
othcrconfidcntial information. The commission wi:l consult thc entity subhattng the documcnt 
prior to granung arcc55 to identify ourincsr sccrr.ts or other confidential lnformstjon. 

This is the case where the documents originating from Member States contain allegations brought 
against the parties, which the Commission must examine, or form pan of the evidence in the investi- 
gative process, in a way similar to documents obtained from private parties. These considerations 
apply, in particular, as regards: 

- documents and information exchanged pursuant to Artidc 12 of Regulation (EC) No 112003, 
and information provided to the Commission pursuant to Article 18(6) of Regulation (EC) No 
1/2003: 

- complaints lodged by a Member Statc under Article 7(2) of Regulation (EC) No 112003. 

Access will also be granted to documents originating from Member States or the EFTA Surveillance 
Authority in so far as they are relevant to the parties' defence with regard to the exercise of compe- 
tence by the Commission (') 

3.2 Confidential information 

17. The Commission file may also include documents containing two categories of information, namely 
business secxts and other confidential information, to which access may be partially or  totally 
wtricted (9. Access will be granted, where oossible. to non-confidential versions of the orieind 
informati"n. \Vhers ronfiden~iality can only bc assured hy rummariring the rclcvant informaiion. 
arccv will bc granted to a summary. All other documents are ~c:rssibie in their onginal form. 

3.2.1 Business secrets 

18. In so far as disclosure of information about an undertaking's business activity could result in a 
serious harm to the same undertaking, such information constitutes business secrets ('). Examples of 
information that may qualify as business secrets include: technical and/or financial information 
relating to an undertaking's know-how, methods of assessing costs, production secrets and processes, 
supply sources, quantities produced and sold, market shares, customer and distributor lists, 
marketing plans, cost and price structure and sales strategy. 

3.2.2 Other canFdentid infonnatwn 

19. The category 'other confidential information' includes information other than business secrets, which 
may be considered as confidential, insofar as its disclosure would significantly harm a person or 
undertaking. Depending on the specific circumstances of each case, this may apply to information 
orovided bv thud oartics about undertakines which are able to olace verv considerable economic or 
Lommercial pressure on their competitors or on their trading partners, customers or  suppliers. The 

- 
Coun of First Instance and the Court of Justice have acknowledged that it is legitimate to refuse to 
reveal to such undertakings certain letters received from their cusomers, since t6eir disclosure might 
easiiv cxoose the authors to the risk of retaiiatorv measures I?. Therefore the notion of other confi- 
d e n d  iAformation may include information th; would enabje the parties to identify complainants 
or other third parties where those have a justified wish to remain anonymous. 

(I) In the merger control area, this may apply in parricular to submissions by a Member State under Article 9 (2) of the 
Merger Regulation with regard to a case referral. 

(4 Cf. Article 16(1) of the implementing Regulation and Artide 17(3) of the Merger [rnpicmenting Regulation: Case T- 
7/89 Hercules Cheniwis NV v Commiuion. [I9911 ECR 11-1711, paragraph 54: Case T-23/99, LR AF 1998 A/S v 
Commission, [ZOO21 ECR 11-1705, paragraph 170. 

(I) Judgement of 18.9.1936 in Case T-353194, Postbank NV v Commisbn. (19961 ECR 11-921, paragraph 87. 
(") The Cammuni Coum have ronounced upon this question both in casts of alleged ahuse of a dominant position 

(Article 82 of %e EC Trcary) kase 7-65/89, BPB Indunries and Btitirh Gpmm [ I 9 9 3  ECR 11-389; and Case C-3101 
93P. BPB lndurm ond Btinsh Gypsum [I9951 ECR 1-26>), and in mugei cases (Case T-221195 Endonol v Commirsion 
119991 ECR 11-1299, paragraph 69, and Casc T-5/02 Lwai v. Commirsion [2002] ECR 114381, paragraph 98 et seq.). 
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20. The category of other confidential information also includes military secrets. 

3.2.3 Criaria for the acceptance of r e 4 w  for confldential treatment. 

21. Information will be darsified as confidential where the person or undertaking in question has made 
a daim to this effect and such claim has been accepted by the Commission ( I ) .  

22. Claims for confidentiality must relate to information which is within the scope of the above descrip- 
tions of business secrets or other confidential information. The reasons for which information is 
daimed to be a business secret or other confidential information must be substantiated (l). Confiden- 
tiality claims can normally only pertain to information obtained by the Commission h m  the same 
person or undertaking and not to information from any other source. 

23. Information relating to an undertaking but which is already known outside the undertaking (in case 
of a group, outside the group), or outside the association to which it has been communicated by 
that undertaking, will not normally be considered confidential (I). Information that has lost its 
commercial importance, for instance due to the passage of time, can no longer be regarded as confi- 
dential. As a general rule, the Commission presumes that information pertaining to the parties' Nrn- 
over, sales, market-share data and similar information which is more than 5 years old is no longer 
confidential (4. 

24. in proceedings under Articles 81 and 82 of the Treaty, the qualification of a piece of information ar 
confidential is not a bar to its disclosure if such information is necessary to prove an alleged infrin- 
eement tinculoatorv document? or  could be necmsarv to exonerate a oartv I'excubatorv document). . . ,  . , .  . . k this caw, thc need to safcg~ard the nghrs of the dcfencr. of the panics rhro~gh the pr~nision of 
the wdcrt possibic access to the Commision file may o~tweigh rhc conrcrn to protect confidential 
information of other parties ('). It is for the Commission to assess whether those circumstances 
apply to any specific situation. This calls for an assessment of all relevant elements, including: 

- the relevance of the information in determining whether or not an infringement has been 
committed, and its probative value: 

- whether the information is indispensable: 

- the degree of sensitivity involved (to what extent would disclosure of the information harm the 
interests of the person or undertaking in question) 

- the preliminary view of the seriousness of the alleged infringement 

Similar considerations apply to proceedings under the Merger Regulation when the disclosure of 
information is considered necessary by the Commission for the purpose of the procedure (9). 

25. Where the Commission intends to disclose information, the person or undertaking in question shall 
be granted the possibility to provide a non-confidential version of the documents where that infor- 
mation is contained, with the same evidential value as the original documents (1. 

C. When is access to the file granted? 

26. Prior to the notification of the Commission's statement of objections pursuant to the provisions 
mentioned in ~aragraph 1, the parties have no right of access to the file. 

(I) See paragraph 40 below. 
(I) See paragraph 35 below. 
(3) However, businers secrets or other confidcntial information which are given to a trade or professional usaciation by 

its members do not lose their confidential nature with regard to third artiem and may therefore not be pused on to 
complainants. Cf. Joined Cuer 209 to 215 and 218178. Fcdrtob, [ I ~ ~ O ~ E C R  3125, paragraph 46. 

(4) See paragraphs 35-38 beiow on arking undertakings to identify confldential information. 
(3 Cf. Article 27(2) of Reg.ulation (EQ No 112003 and Article 15(3) of the lrnpiementing Regulation. 
(8)  Anide 18(1) of the Mega implementing Regulation. 
(1 Cf. paragraph 42 bciow. 
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1. In a n t i m  proreedings under Am'cfes 81 nnd 82 of the Treaty 

27. Access to the file will be granted upon request and, normally, on a single occasion, following the noti- 
fication of the Commission's objections to the parties, in order to ensure the principle of equality of 
a m  and to protect their rights of defence. As a general rule, therefore, no access will be granted to 
other parties' replies to the Commission's objections. 

A party will, however, be granted access to documents received after notification of the objections at 
later stages of the administrative pmcedurc, where such documents may constitute new evidence - 
whether of an incriminating or of an exculpatory nature -, pertaining to the allegations concerning 
that party in the Commission's statement of objections. This is particularly the case where the 
Commission intends to rely on new evidence. 

2. In proreedings under the Merger Regulation 

28. In accordance with Anide 18(1) and (9 of the Merger Regulation and Article 17(1) of the Merger 
lmplementing Regulation, the notifying parries will be given access to the Commission's file upon 
request at every stage of the procedure following the notification of the Commission's objections up to 
the consultation of the Advisory Committee. In contrast, this notice does not address the possibility of 
the provision of documents before the Commission states its objections to undertakings under the 
Merger Regulation (I). 

IIL PARTICULAR QUESTIONS REGARDING COMPLAINANTS AND OTHER INVOLVED 
PARTIES 

29. The present section relates to situations where the Commission may or has to provide access to 
certain documents contained in its file to the complainants in antitrust proceedings and other involved 
parties in merger proceedings. Irrespective of the wording used in the antitlust and merger imple- 
menting regulations ( l ) ,  these two sirnations are distinct - in terms of scope, timing, and rights - 
from access to the file, as defined in the preceding section of this notice. 

A. Provision of documents to compkinanh in antitrust proceedings 

30. The Court of First Instance has ruled (') that complainants do not have the same rights and guarantees 
as the parties under investigation. Therefore complainants cannot daim a right of access to the Me as 
established for parties. 

31. However, a complainant who, pursuant to Article 7(1) of the Implementing Regulation, has been 
informed of the Commission's intention to reject its complaint (4, may requcst access to the docu- 
ments on which the Commission has based its ~rovisional assessment ('). The comolainant will be , , 
?n>vUed a c c w  to ruch documen~s nn a single occasion, following the irsuanrc of the letter informing 
the complainant of the Commirsoni intention to reject its rornplninr. 

32. Complainants do not have a right of access to business secrets or other confidential information 
which the Commission has obtained in the course of its investigation (6). 

(I) This question is dealt with in the Directorate General Competition document 'DG COMP Best Practices on the 
conduct of BC merger control proceedin s' available on the web-site of the Directorate General for Competition: 
http://~uio~a.eu.int/~omm/~ompetition/in%&~cn~htmi. 

0 Cf. Anicle 8(1) of the implementing Reguiatton, which spealrs about 'access to documents' to complainants and 
Anide 17(2) of Merger Im iementing Re lation which spcab about 'acces to Sic' to other invoked partics 'in so 
far as this is neccrsazy for tRe purposcr ogreparing their comments'. 

(') See Caw 7-17/91 Motro-HackneSA v Commission. 119941 ECR 11-595, paragraph 34. The Coun d e d  that thc righu 
of third panies, as iaid down by Anide 19 of  the Council Regulation No 17 of 6.2.1962 (now replaced by Article 
27 of Regulation (EC) No 1/2003), were limited to the right to participate in the administrative procedure. 

(7 By means of a letter issued in accordance with Mide 7 0 )  of the Implementing Regulation. 
(7 Cf, Anicle 8(1) of thc implementing Replation. 
(&) Cf. Anicle 8(1) of the implementing Regulation. 
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B. Provision of documents t o  other involved parries in merger proceedings 

33. In accordance with Artide 17(2) of the Merger Implementing Regulation, access to !he file in merger 
proceedings shall also be given, upon request, to other involved parties who have been informed of 
the objections in so far as this is necessary for the purposes of preparing their comments. 

34. Such other involved partics are parties to the proposed concentration other than the notifying partics, 
such as the seller and the undertaking which is !he target of the concentration (I). 

N. PR0CU)URE FOR IMPLEMENTING ACCESS T O  THE FILE 

A. Preparatory procedure 

35. Any person which submits information or comments in one of the situations listed hereunder, or 
subsequently submits further information to the Commission in the course of the same procedures, 
has an obligation to clearly identify any material which it considers to be confidential, giving reasons, 
and provide a separate non-confidential version by the date set by the Commission for making its 
views known ('): 

a) In antitrust proceedings 

- an addressee of a Commission's statement of objections making known its news on the objec- 
tions (1: 

- a complainant making known its views on a Commission statement of objections (9; 

- any other natural or legal person, which applies to be heard and shows a sufident interest, or 
which is invited by the Commission to express its views, making known its views in w"ting or 
at an oral hearing (7; 

- a complainant making known his vicws on a Commission letter informing him on the Commis- 
sion's intention to reject the complaint (9. 

b) In merger proceedings 

- notifying parties or other involved parties making known their views on Commission objec- 
tions adopted with a view to take a decision with regard to a request for a derogation from 
suspension of a concentration and which adversely affects one or more of those parties, or on a 
prwisional decision adopted in the matter ('): 

- notifying parties to whom the Commission has addressed a statement of objections, other 
involved parties who have been informed of those objections or parties to whom the Commis- 
sion has addressed objections with a view to inflict a fine or a periodic penalty payment, 
submitting their comments on the objections (8): 

- third persons who apply to be heard, or any other natural or legal person invited by the 
Commission to express their views, making known their views in writing or at an oral 
hearing (*); 

- any person which supplies information punuant to Article 11  of the Merger Regulation 

(I) Cf, Article t i @ )  of the Merger Implementing Regulation. 
(q Cf. Articic 16(2) of the Implementing Regulation and Article 18(2) of the Merger Implementing Regulation. 
(') pursuant to Anide 10(2) of the Implementing Regulation. 

&muan! lo Anlclu 6(!, of thr 1mplm:unticg i<egulal'on. 
') p~nuant to ,\nlclr 1 )(I, and $3, of thr lmpiemcn!~n~ Rrgdatlun. 
,4 pursuant to ,\nicic 7,1, of rhr implcmenrlnp Regulation 
l l  hmcir 11 oilhe \lrrvcr imoirmcnt~ne Rreular:on ,, . . . ~ ~ ~ ~ ~  ~- ~~ ~~ 

(7 Anicle 13 ofthe ~ e G e r  Implementing Re&atlon. 
(*) punuant to Anide 16 of the Merger hpiementing Regulation. 
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36. Moreover, the Commission may require undertakings (I), in all cases where they produce or have 
oroduced documents, to identifv the documents or pans of documents, which they consider to 
Lontain business secrets or other confidential information belonging to them, and io identify the 
undenakings with regard to which such documents are to be considered confidential (3. 

37. For the purposes of quickly dealing with confidentiality claims referred to in paragraph 36 above, the 
Commission may set a time-limit within which the undertakings shall: (i) substantiate heir  claim for 
confidentiality with regard to each individual document or part of document; (ii) provide the Commis- 
sion with a non-confidential version of the documents, in which the confidential passages are 
deleted (I). In antilrust proceedings the undertakings in question shall also provide within the said 
time-limit a concise description of each piece of deleted information (9). 

38. The non-confidential versions and the dc\criptions of rhr dclrtrd information m u t  be cstnblirhed in a 
manner that enables any parry vith accos to the fiie to determine whethcr the information delctcd is 
likely to be relevant fo; & defence and therefore whether there are sufficient erounds to resuest the 
~okmiss ion to grant access to the information claimed to be confidential. 

- 

B. Treatment of confidential information 

39. In antitrust proceedings, if undertakings fail to comply with the provisions set out in paragraphs 35 to 
37 above. the Commission mav assume h a t  the documents or statements concerned do not contain 

~~ . ~ ~ 

confidential information (3. TI; Commi\,ion may consequently as,ume that the unddaking has no 
objections to thc disclorurr of the doc~mznts or statmcnts concerned in rhcir enrimty. 

40. In both antitrust proceedings and in proceedings under the Merger Regulation, should the person or 
undertaking in question meet the conditions set out in paragraphs 35 to 37 above, to the extent they 
are applicable, the Commission will either: 

- provisionally accept the claims which seem justified: or 

- inform the person or undertaking in question that it does not agree with the confidentiality claim 
in whole or in part, where it is apparent h a t  the claim is unjustified. 

41. The Commission may reverse its provisional acceptance of the confidentiality claim in whole or in 
part at a later stage. 

42. Where the Directorate General for Competition does not agree with the confidentiality claim from the 
outset or where it takes the view that the orovisional acceotance of the confidentialitv claim should be ~~ ~~~ ~~ 

rwcnrd, and thus intends r<, disclosr information, i t  will grant thc penon  or undenak~ng ia question 
an opponuaity to exprcss its views. In such cases, thc Directorate General f o r  Compcritlon MI! infcjrm 
the ;"son or'undertaking in miting of its intention to disclose information, give iis reasons and set a 
time-limit within which such person or undertaking may inform it in writing of its views. II ,  following 
submission of those views, a disagreement on tile confidentialiry claim persists, the matter will be 
dealt with by the Hearing Omcer according to the applicable Commission terms of reference of 
Hearing Officers ('). 

(') In me er proceedings the principles set out in the present and subsquent paragraphs alsa apply to the penons 
rcferre? to in Artide 3(l)(b) of Merger Regulation. 

( I )  Cf. Artide 16(3) of the Implementing Regulstian and Article 18(3) of the Merger Implementing Rcguiatian. This alsa 
applies to dacumcnu gathered by the Commissian in an inspection punuant to Artidc 13 of the Merger Regulation 
and Articles 20 and 21 of Regulation (EC) No lj2003. 

(7 Cf, Article 16(3) of the lmpicmenting Regulation and Article 18(3) of the Mergcr Implementing Regulation. 
(7 Cf. Article 16(3) of the Implementing Regulation. 
(9 Cf. Artide 1 6  of the Implementing Regulation. 
f) Cf, Article 9 of the Commission Decision of 23.5.2001 an the terms of rrfcience of hearing officers in m a i n  

competition proceedings. 01 L 162 19.6.2001, p. 21. 
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43. Where there is a risk that an undertaking which is able to place very considerable economic or 
commercial uressure on its comuetiton or on its trading partners, customen or suuulien will adout . . 
retaliarury n;eaurcs again51 thor'e, as a consequence of &r ;ollaborat~on in the invcqtigstion c h i d  
out by [he Commisswn (I,, the Comm~srion will protect the anonymlry of the authorr hy proriding 
access to a non-confidential vcnion or summary of the responses in question (4. Requests for anon- 
ymity in such circumstances, as well as requests for anonymity according to point 81 of the Commis- 
sion Notice on the handling of complaints (') will be dealt with according to paragraphs 40 to 42 
above. 

C. Provision of access to file 

44. The Commission may determine that access to the file shall be granted in one of the following ways, 
taking due account of the tcchnicai capabilities of the parties: 

- by means of a CD-ROM(s) or any other electronic data storage device as may become available in 
future; 

- through copies of the accessible file in paper form sent to them by mail; 

- by inviting them to examine the accessible file on the Commission's premises. 

The Commission may choose any combination of these methods. 

45. In order to facilitate access to the file, the parties will receive an enumerative list of documents setting 
out the content of the Commission file, as defined in paragraph 8 above. 

46. hcccs5 is granted [u evidence a contained in the Commission ilk, in its onginal form: th~ .  Commls- 
rion 15 under no nbligation to provide a tranclation uf documents in the file 1'1 

47. If a party considen that, after having obtained accw to the file, it requires knowledge of s p ~ i f i c  non- 
accessible information for its defence, it mav submit a reasoned reauest to that end to the Commis- 
sion. If the senlces of [he Dirvctorace General for Cumpetitiun are not in a powion to accupi the 
rL.qucst and if the parry disagrees with that view, thr matter will be rwoivcd by the iiraring Officer, in 
accordnn;~ with the appl,;sbie tL.rms nf reference uf Hearing Officers (7. 

48. Access to the file in accordance with this notice is granted on the condition that the information 
thereby obtained may only bc used for the purposes of judicial or administrative proceedings for the 
application of the Community competition rules at issue in the related adminisUative proceedings (9. 
Should the information be used for a different purpose, at any point in time, with the involvement of 
an outside counsel, the Commission may report the incident to the bar of that counsel, with a view to 
disciplinary anion. 

49. With the exception of paragraphs 45 and 47, this section C applies equally to the grant of access to 
documents to complainants (in antitrust proceedings) and to other involved parties (in merger 
proceedings). 

(I) CI. paragraph 19 above. 
(*) Cf. Case T-5/02. Tefra hvni vs. Commirrion, [ZOO21 ECR 11.4381, paragraph 98, 104 and 105. 
(') Commission Notice on !he handling of complaints by the Commission under Articles 81 and 82 of !he EC Treaty, OJ 

C 101. 27.4.2004, p. 65. 
(') Cf. Case T-25/95 el al. Cimentds, paragraph 635. 
(7 Cf, Article 8 of the Commisrion DrcEsion of 23.5.20Ol on the terms of reference of hearing officers in certain 

competition proceedings, 0J L 162. 19.6.2001, p. 21. 
(*) Cf. Artides 15(4) and 8(2) of the Implementing Regulation, respectively, and Aaide 17(4) of the Merger impie- 

mmting Regulation. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

) 
IN RE: ) 

) 
APPLICATION O F  MICROSOFT ) 
CORPORATION ) Civil Action 06-MBD-10061 (MLW) 

) 
) 
) 

MEMORANDUM O F  THE COMMISSION O F  THE EUROPEAN COMMUNITIES 
IN SUPPORT O F  NOVELL, INC.'S MOTION T O  QUASH 

The Commission of the European Communities (hereinafter "European Commission" or 

"Commission") respecthlly submits this Memorandum in support of Novell, Inc.'s ("Novell") 

motion to quash the subpoena served by Microsoft Corporation ("Microsoft"). The European 

Commission respectfully submits that denying Novell's motion to quash and permitting the 

discovery requested by Microsoft would contravene principles of international comity since, in 

this case, the Commission is receptive to the judicial assistance sought by Microsoft pursuant 

to 28 U.S.C. $1782 and, indeed, believes that enforcement of Microsoft's subpoena would pose a 

serious risk that the Commission's rules and procedures concerning competition law 

enforcement would be circumvented. 

I. INTRODUCTION 

A. Background On the Institutional Structure of the Commission And its 
Decision-Making Process. 

The European Commission will first provide a brief explanation of the institutional 

structure put in place by the relevant international treaties and agreements that established the 

European Union. For purposes of the present proceedings, the relevant treaty is the Treaty 



establishing the European Community (see consolidated version in OJ C 325,24.12.2002, p. 33.) 

The main institutional provisions of this Treaty may be summarized as follows. 

The Member States have agreed to transfer a large part of their sovereign powers in many 

areas to the European Community. The competences transferred are exercised by the European 

Parliament and the Council of Ministers acting as co-legislator on the basis of proposals 

submitted by the European Commission. The European Commission, which is one of the 

institutions of the European Community, is its basic executive and administrative organ. Among 

its functions is to ensure the effective enforcement of and compliance with the provisions of the 

Treaty, a role which is referred to as the "guardian of the Treaty" (see Article 21 1 of the EC 

Treaty). The Commission's responsibilities within the organizational structure of the European 

Community extend to a wide range of subject areas. Functionally, the Commission's powers 

include proposing legislation, managing and implementing European Union policies, budget and 

law enforcement. In a number of areas, the Commission has been granted powers to enforce 

directly the Treaty regulations and decisions promulgated pursuant to it. 

Although it has no legal personality itself, which is vested with the European 

Community, the Commission is also entrusted with the task of representing the European 

Community on the international stage, including in contexts of litigation like in this case where 

the European Community's interests are at stake or likely to be affected. 

With regard in particular to competition law and policy, the Treaty conferred on the 

Commission substantial decisio~making powers. Through the Directorate-General for 

Competition (hereinafter "DG Competition"), which is one the of the Commission's internal 



departments1, the Commission enforces the Treaty's provisions relating to competition law. 

These provisions include, in particular, Article 81 (relating to antkompetitive agreements, 

including cartels), Article 82 (relating to abuse of dominant position), Article 87 (relating to 

market-distorting state aid), and specific legislation regulating concentrations of undertakings 

with Community dimension (i.e. mergers). 

B. Microsoft's Application For Discovery Before The District Court. 

The European Commission has been informed that on March 3,2006, Microsoft filed an 

ex- application pursuant to 28 U.S.C 5 1782 in this Court requesting the Court to endorse a - 

subpoena to Novell to produce documents. The Commission has also been informed that the 

Court issued an order on March 7,2006, authorumg Microsoft to serve the subpoena and 

authorizing Novell to file a motion to quash. The Commission has further learned that the Court 

held a hearing on March 28,2006 and provisionally ordered Novell to produce certain of the 

documents requested in Microsoft's subpoena. On March 30,2006, pursuant to the Court's 

instruction, Novell and Microsoft agreed that the scope of Microsoft's subpoena to Novell would 

be modified to request the following: 

"Novell shall produce all nowprivileged documents in its 
possession, custody or control as of the date of service of the 
original subpoena on Novell, that constitute or summarize 
communications between Novell, the Commission, the Monitoring 
Trustee, OTR or any other third party known or believed by Novell 
to have been retained by the Commission, relating specifically to 
or referencing the subject matter of the SO, namely Microsoft's 
compliance or alleged failure to comply with its obligations under 
Articles 5(a) and (c) of the 2004 Decision to provide complete and 
accurate technical documentation embodying the Interoperability 
Information." 

! DG Cornpsiition, as i n  internal departmen1 of the F ~ r o p e a n  Commission, has nu poner to act autonomously. The 
actionc and Inn enforcem.-nt activities it undertake5 arc carried our under the prior a~thorization and on hshalf of the 
Eurouean Commission. the Commission heina the decision makina oraan of the European Community in areas of - 
competition law. 
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The Commission also has been informed that the Cowt suspended issuing its provisional 

order of March 28,2006 until April 6,2006 to offer inter alia the Commission an opportunity to 

authoritatively present its position on Microsoft's (revised) discovery request. 

The European Commission is grateful for this opportunity and, by the present 

Memorandum, would like to state its position authoritatively on Microsoft's discovery request 

and Novell's motion to quash.z The Commission believes that Microsoft's request raises very 

important issues and problems of law and policy, in particular as regards the enforcement of the 

rules on access to material in the Commission's file and rights of a defendant in the 

Commission's antitrust investigations. 

A. The Framework Within Which The European Commission Carries Out Its 
Antitrust Investigations. 

The Commission's powers of enforcement in competition law are set out in Council 

Regulation 112003 (OJ No L 1, 4.1.2003, p. 1, a copy of which is attached as Exhibit B).' 

Regulation 112003 provides specific means for investigating suspected infiingements of 

competition law, notably by issuing formal requests for information, taking oral statements, 

conducting orrsite inspections, etc. Regulation 112003 is further implemented by Commission 

Regulation No. 77312004, which sets out more precise rules governing certain procedural issues 

in competition law enforcement before the Commission. 

It is well established in European Community law, in general, and competition law, in 

particular, that the rights of defense and the right to be heard of potentially affected entities and 

individuals are properly respected. As the European Cowt of Justice has held in its judgment in 

connection with HoffmarrLa Roche Co. AG v. Commission, [I9791 ECR 461: "observance of 

A copy of the Authority issued by the Commission in this matter is attached hereto as Exhibit A 
Council Regulation 11200 replaced Counsii Regulation No. 17/62. 
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the right to be heard is in all proceedings in which sanctions, in particular fines or penal@ 

payments, may be imposed afindamental principle of Communi@ law which must be respected 

[...I"? 

In line with this judgment and established case law of the European Court of Justice and 

the Court of First Instance, the Commission has put in place a number of procedural rules which 

guarantee the application of the principle of equality of m s ,  the protection of the rights of 

defense and due process in proceedings before the Commission. In particular, the rules on 

access to material in the Commission's file were adopted for the purpose of enabling potentially 

any affected party to effectively exercise their rights of defense in Commission competition 

proceedings. 

The "Commission's file" in a competition law investigation (hereinafter also referred to 

as "the file") consists of all documents, which have been obtained, produced andlor otherwise 

assembled by the Commission, during the investigation phase.5 Access to the file is granted to 

adversely affected parties in proceedings before the Commission. The access is granted to all 

documents making up the Commission's file, with the exception of internal documents, business 

secrets of other entities or other confidential information. This access is granted after a 

Statement of Objections has been addressed to the party concerned setting out the Commission's 

provisional fmdiings from the investigation concerning a potential violation of the competition 

- 

' Judgment of the Court of February 13, 1979 in Case 85176, Hoffmann-La Roche & Co. AG v. Commission [I9791 
FCR 461, a copy of which is attached as Exhibit C. 

See CommissionNotice on the rules for access to the Commission file in cases pursuant to Articles 8land 82 of the 
EC Treatv. and Articles 53.54 and 57 of the EEA Agreement and Reeulation (EC) No 13912004.01 2005lC 325. . . 
22.12.201);, p. 7 (.Notice "n access to file"), at parairaph 7, n copy ryiwhich is attached as ~ h h i h i t  D. This notice 
replaces nn earlicr but similar Commis,ion Sotice o i  1997 on access to file; see UI C 23 of23.01.1997. 
""lntemal documents" can he neither incrimindtin~ nor cxculpator). They do not constitulc part of the evidencu on 
which the Commission can rely in its assessment of a case. Thus, the will not be granted access to internal 
documents in the Commission file. Given their lack of evidential value. this restriction on access to internal 
documents does not prejudice the proper exercise of the parties' right df defense. See Commission Notice on access 
to file, at paragraph 3.1. 
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rules.7 Obviously there are certain limitations to access. The European Court of Justice has 

confirmed that "the Commission is allowed to precludefrom the adminis@ativeprocedure 

evidence which has no relation to the allegations offact and of law in the Statement of 

Objectionr and which therefore has no relevance to the investigation. " ' 
Where an adversely affected party believes that the Commission's Services (i.e. in this 

case DG Competition) have erroneously or unlawfiAly withheld documents which are necessary 

for its defense, it may make a request to the Hearing Officer for a decision to enable it to have 

access to such documents. The Hearing Officer is responsible for safeguarding the rights of 

defense of the parties concerned in Commission The Hearing Officer, f?om 

administrative and functional points of view, is pJ an official of DG Competition. He or she is 

independent and directly attached to the office of the Commissioner in charge of competition 

policy. lo The Hearing Officer reports to the competition Commissioner and ultimately the 

Commission. 

The Hearing Officer, once properly seized of a request by an interested party, has the 

power to decide inter alia whether to grant or refuse access to the documents sought. A decision 

by the Hearing Officer to authorize or not to authorize the disclosure of certain documents to a 

party concerned is ultimately susceptible to judicial review by the Court of First Instance and the 

European Court of Justice. Similarly, an entity which considers that certain of the documents in 

the Commission's file contain its business secrets that should not be disclosed to the defendant 

seeking access, can appeal directly a decision by the Hearing Officer authorizing access to the 

See Notice on access to file, supra, at paragraph 10. 
See Judgment of the Court of Justice of January 7,2004, in Joined Cases C-204100 P, C-205100 P, C-211100 P, C 

213100 P, C-217100 P and C-219100 P, Aalborg Portland, [2004] ECR, not yet reported, at paragraph 126, a copy of 
which is attached as Exhibit E. 

See Articles 1 and 8 of the Commission Decision of May 23,2001 on the terms of reference of hearing officers in 
certain competition proceedings, 01 2001 L 162, 19.6.2001, p. 21 (hereinafter "the Hearing Officer Decision"). 
Currently, there are hvo persons serving as Hearing Officers. 
'O See Article 2 ofthe Hearing Officer Decision, supra. 
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Court of First Instance and the European Court of ~ustice." 

Documents obtained through access to the file cannot be used for any purpose other than 

the proceedings applying competition law before the Commission or in proceedings before the 

European courts. This safeguard is contained in Article 15 of Regulation 77312004, which 

stipulates that documents obtained through access to file may only be used "[...]for the 

purposes ofjudicial and administrative procedures for the application of Articles 81 and 82 of 

the Treaty. " Furthermore, the European Commission Notice on access to file states that: 

"Should the information be used for a different purpose, at any 
point in time, with the involvement of an outside counsel, the 
Commission may report the incident to the bar of that counsel, 
with a view to disciplinary acti~n." '~ 

It is important to note that the Commission makes that obligation and the attending sanctions 

clear in a standard letter to all concerned and their counsel, when addressing to them a Statement 

of Objections and providing access to file. 

B. The Proceedings Against Microsoff Pursuant To Article 24 of Regulation 
112003. 

On March 24,2004, the Commission adopted a decision in Case COMPIC- 

3137.792 - Microsoft ("the Decision"), in which it concluded that Microsoft had abused its 

dominant position in PC operating systems by: 

(i) refusing to provide interoperability information necessary for competitors to be 
able to effectively compete in the work group server operating system market, and 

(ii) tying its Windows Media Player with the Windows PC operating system. 

The Commission imposed a fine of 497,196,304 on Microsoft and ordered it to bring the 

above-mentioned inkingements of Article 82 EC to an end (Article 4 of the Decision). In 

particular, the Decision ordered Microsoft to supply interoperability information to interested 

" See Article 9 of the Hearing Officer Decision, supra. '* CommissionNotice on access to file, p. 7. 
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undertakings on reasonable and nomdiscriminatory terms and conditions ("the interoperability 

remedy", Article 5 of the Decision), and to offer a fulkfunctioning version of its Windows PC 

operating system which does not incorporate Windows Media Player ("the tying remedy," 

Article 6 of the Decision). 

The Decision also provided for the establishment of a mechanism to monitor proper and 

accurate implementation, including the appointment of a Monitoring Trustee, whose role is to 

provide expert advice to the Commission on Microsoft's compliance with the Decision. 

Microsoft was granted a deadline of 120 days to implement the interoperability remedy, and a 

deadline of 90 days to implement the tying remedy. 

The obligations imposed by the Decision on Microsoft were suspended, pending the 

Court of First Instance's consideration of Microsoft's request for interim measures. Microsoft's 

application for interim measures was, however, dismissed by the President of the Court of First 

Instance on December 22,2004." Consequently, Microsoft is under an obligation to comply 

with the Decision without delay. 

On July 28, 2005, the Commission adopted another decision concerning the monitoring 

mechanism contained in Article 7 of the Decision. l 4  The July 2005 decision sets out, in 

particular, the framework under which the Monitoring Trustee, mentioned earlier, will work. 

Subsequent to this July 2005 decision, the Commission invited Microsoft to put forward 

candidates for appointment as Monitoring Trustee. On October 4,2005, on the basis of a short 

list of candidates submitted by Microsoft itself, the Commission appointed as Monitoring 

Trustee by common agreement with Microsoft, Professor Neil Barrett, a British computer 

science expert. 

" Order of the President of the Court of First Instance of December 22,2004 in Case T-201104 R, Microsoft v F w  [ZOO41 ECR, not yet reported. 
See doc. C (2005) 2988 final. 



It is important to clarify at this stage that Article 24 of Council Regulation 112003 grants 

the Commission the power to impose on parties daily penalty payments, not exceeding 5% of the 

average daily turnover of the parties concerned in the preceding business year. The purpose is to 

compel parties to put an end to infringement of Article 81 or 82 EC Treaty following a 

prohibition decision taken against them by the Commission pursuant to Article 7 of Regulation 

112003 (see Article 24(l)(a)). 

In this context, the Commission, on the basis of an opinion on the Technical 

Documentation from the fm, OTR ("Organization and Technology Research"), which is an 

outside technical expert fm retained by the Commission to assist it on technical issues, decided 

to open proceedings against Microsoft in order to compel it to comply with its obligations 

stemming from the Decision. Consequently, on November 10,2005, the Commission issued 

another decision against Microsoft, pursuant to Article 24(1) of Regulation 112003 ("the Art 

24(1) Decision"), for failure to comply with t b  interoperability provisions of its March 2004 

Decision. This November 2005 decision is the first step in a procedure leading to the imposition 

of daily penalty payments pursuant to Article 24 of Regulation 112003. By means of this 

November 2005 decision, a penalty payment of up to 2 million per day was imposed on 

Microsoft, from December 15,2005, in the event that it is established that Microsoft did not to 

comply with Article 5(a) and (c) of the Decision, i.e. its obligations to: (i) supply complete and 

accurate interoperability information, and (ii) to make that information available on reasonable 

terms, as explained earlier. 

In the meantime, the Monitoring Trustee had been appointed and assumed his advisory 

functions. In light of his reports on t b  state of the Technical Documentation provided to the 

Commission by Microsoft in response to the Art 24(1) Decision, the Commission, on December 



21,2005, adopted a Statement of Objections against Microsoft. This December 2005 Statement 

of Objections took the preliminary view that Microsoft had not yet complied with its obligation 

to supply complete and accurate interoperability information. A hearing was held at the request 

of Microsoft on March 30-31,2006 on the objections raised in the December 2005 Statement 

concerning compliance with the interoperability remedy. 

DI. ARGUMENT 

In Intel Cora. v. Advanced Micro Devices, Inc., 542 U.S. 241 (2004), the United States 

Supreme Court articulated the factors that a Court should consider when it rules on an 

application pursuant to 28 U.S.C. § 1782(a). According to the Supreme Court, a District Court 

may inter alia take into account: "the receptivity of the foreign government or the court or 

agency abroad to U.S.federal-court assistance, " and also "whether the f 1782(a) request 

conceals an attempt to circumvent foreign proof-gathering restrictions or otherpolicies of a 

foreign country or the United States. " (Id. at 264) (emphases added). 

The Commission respectfully submits that, in this case, it is not receptive to U.S. federak 

court assistance for essentially two reasons: (1) the Commission does not require assistance fiom 

the United States federal courts under 28 U.S.C. 5 1782(a) because the Commission has the 

power to lawfully obtain fiom Novel1 all documents relevant to its investigation; and (2) 

Microsoft's discovery request under 28 U.S.C. 5 1782(a) is seen rather as an attempt to 

circumvent established rules on access to file in proceedings before the Commission. 

k There Is No Need Here For United States Federal Court Assistance. 

It should first be noted that, contrary to what is suggested in the Court's preliminary order 

of March 28,2006, the Commission has the legal power, under Article 18 of Council Regulation 

No 112003, to "require undertakings and associations of undertakings to provide all necessary 

information" whether or not they are the target of an investigation or suspected of an 
- 10 -  
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in!Ymgement of the competition rules. Indeed, the Commission has such powers and exercises 

them very frequently. If the parties or thud parties do not provide the requested information, the 

Commission can order and has many times in the past ordered production and imposed heavy 

fines, under Article 23 of Regulation 1/2003 (and Article 15 of the preceding Regulation 17/62), 

in order to induce compliance. 

The Commission has made use of its powers to gather information and obtained from 

Novell the information which it deemed relevant in the present proceedings. More precisely, 

Novell was one of the companies which evaluated the technical documentation provided by 

Microsoft in regard to the interoperability remedy. Following this first evaluation, the 

Commission addressed a request for information, pursuant to Article 18 of Regulation No. 

1/2003, to Novell on October 4,2005. Novell responded to this request on October 13, 2005. 

The information gathered by means of this request was relied upon in the December 21,2005 

Statement of Objections addressed to Micr~sof t . '~  

This information gathering power of the Commission, under Article 18 of Regulation No. 

112003, does not and did not depend on Novell being a party to the Commission proceedings 

against Microsoft. Novell is in any event an "interested third party: pursuant to Article 13 of 

Regulation No 773f2004, in the proceedings against Microsoft. Moreover, Novell, as an 

"interested third party: was also heard at the oral hearing held at the request of Microsoft on 

March 30-31,2006. 

In sum, the Commission has all the power to request any information from Novell or any 

other third company at any time that is relevant to the proceedings in the Microsoft case. 

Therefore, the Commission authoritatively submits to the District Court that it does not need, in 

" See paragraph 22 of the Statement of Objections. For the precise formulation of  the questions raised, see footnote 
23 of the Statement of Objections. 
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the present case, judicial assistance fiom the United States federal courts under Section 1782(a). 

Indeed, the Commission has already exercised these powers in the present case to gather fiom 

Novel1 all the information it deemed necessary in the context of the relevant proceedings in the 

Microsof? case concerning the interoperability remedy. 

B. Ordering Discovery Would Circumvent The European Community Rules On 
Access To File. 

In the Commission's view, a discovery request under 28 U.S.C. §1782(a) relating to an 

ongoing investigation risks circumventing the established rules and procedures applicable to 

access to file in proceedings before the European Commission chiefly for the following reasons. 

1. Microsoft's rights of defense are adequately protected by the applicable 
European rules on access to file. 

The Commission submits that Microsoft's rights of defense, in relation to the objections 

raised in the December 2005 Statement of Objections for failure to comply with the 

interoperability remedy, are adequately protected by the existing rules on access to file that are 

routinely applicable to all parties subject to such competition law proceedings before the 

European Commission. 

Indeed, once it received the above-mentioned Statement of Objections, Microsoft 

requested access to the file and to the documents identified in the annex to the Statement of 

Objections, including all the documents exchanged between the Commission services and the 

Monitoring Trustee and all the documents exchanged between the Commission's Services and 

the company OTR in relation to all matters covered by the Statement of ~b jec t ions . '~  By letter 

of January 30,2006, Microsof? requested further access to the Commission's file pertaining to 

the correspondence between the Commission, on the one hand, and third parties such as the 

companies Sun, Oracle, IBM and Novzll, on the other hand. Furthermore, Microsof? requested 

l6 E-mail from Jean-Yves Art, Microsoft's Director of Competition EMEA, of December 23, 2005. 
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access to file reflecting the discussions that have taken place between third parties, in particular 

Sun, IBM and OTR, and the Monitoring ~ r u s t e e . ' ~  

Following Microsoft's request, the Hearing Off~cer took the position that the 

correspondence between the Commissions' services, on the one hand, and the Monitoring 

Trustee and OTR, on the other hand, constitute internal documents which, according to the 

applicable rules and provisions explained earlier, are in principle not accessible to ~ i c r o s o f t . ' ~  

By contrast, after confidentiality waivers had been provided by those undertakings participating 

as third parties, Microsoft was given timely access to communications between the Commission 

and those third parties that related to the issues raised in the Statement of Objections of 

December 21, 2005.19 

The Commission has, therefore, given to Microsoft access to all third party 

documentation in its possession, to which Microsoft is lawfully entitled. However, by letter of 

March 2,2006, Microsoft specifically requested to have further access to "any material 

submitted by its adversaries to the Trustee and OTR. " Zo 

In order to verify whether this further request by Microsoft was well-founded, the 

Commission asked the company OTR and the Monitoring Trustee to disclose and transmit to the 

Commission any documents they had received directly, without the Commission's knowledge, 

from third parties or from Microsoft in carrying out their respective duties, as well as any 

mmutes they may have taken as regards communications with third parties or with Microsoft. 

'" Letter from Microsoff's counsel Ian Forrester to the Hearing Officer of January 30,2005. 
l8 Correspondence between the Commission and the experts is only rendered accessible if it is necessary for 
understandine the methodoloev avolied in the exuerts' reports or for testing their technical correctness. Accordinelv. -. . . 
the Hearing 6fficer took the view that one piece bf this cbrre~~ondence was indispensable for Microsoff's defense'' 
and ensured that access was effectiveiy granted to it. 

Letter from the Hearing Officer to Ian Forrester of February 8,2006, a copy of which is anached as Exhibit F. 
Letter from Georg Berrisch, Microsoft's counsel, ofMarch 2,2006, a copy of which is attached as Exhibit G. 
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In line with well established case law,'' the Commission, upon receipt of these 

documents from the Monitoring Trustee, verified whether third parties could lawfully claim 

confidentiality on any of the documents exchanged with the Tmstee. After having examined the 

confidentiality claims of third parties, the Commission transmitted to Microsoft, by letter of 

March 28,2006, all the communications between third parties and the Monitoring Tmstee for 

which no reasonable confidentiality claims were made by the parties and which related to the 

objections raised in the December 2005 Statement of Objections. '' 
As regards communications between the company OTR and third parties, OTR has 

confmed in writing to the Commission that no such communications relating to the Statement 

of Objections have occurred which are not documented in the Commission's file and to which 

Microsoft has therefore not already been granted access. Therefore, it came as a surprise to the 

Commission that Microsoft had decided to turn to a United States federal court for assistance 

under 28 U.S.C $1782 in order to gain access to the file, which it had one day earlier (i.e. on 

March 2,2006) sought to obtain from the Commission and with respect to which a proceeding 

was pending before the Hearing 0fficer.'' 

The Commission submits that Microsoft's rights of defense in relation to the objections 

raised in the December 2005 Statement of Objections have been and are sufficiently and 

adequately protected. If Microsoft considers that its rights of defense or any other right is being 

violated or not respected in this case, it can bring the matter before the Court of First Instance for 

'' See Judgment of the Cuun uf June 21, 1986 in Case 53 85, AKZG Chcmie RV and AKZO Chemie UK 1.td v 
Commission [I9861 ECK 1965, a copy of which is attached as Exhibit H 
2' 1,etterofhlarch 28, 2006 from Cecilio hladero, Head of Unit, 1)G Competition, tu Georg hznisch, hl~crusofi's 
counsel, a w p y  of which is attached as Exhibit I. '' In fact, at the time of writing the present intervention, the Hearing Officer has already replied to almost all of 
Microsoft's reauests for access to file. What the hear in^ Officer is still cross-checkine is whether some of the ~ ~~~~~~ .. - ~ ~~ 

currespondencz bet- ten the Cummission and the expzrts is necessary for !Jicrosoft's def:nse and nceds rhcrefore tu 
be rendcred accessible. hlureover, hlicrosofi has not exhausted the possibility it has to turn again to the Hearing 
Officer with regard to thz dccision he has lakcn that certain documents submined by third parties are cunfidential 
and unrelated 6 the case, if it considers it appropriate and necessary for its defense. 
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judicial review. Therefore, Microsoft's application under Section 1782(a) does not appear to be 

a genuine and reasonable request, but rather an attempt to circumvent the rules on access to file 

which are routinely applicable to all parties in proceedings of this nature before the Commission. 

2. There is a serious risk that granting the discovev requests to Microsoft 
under 28 U.S.C. $1 782(a) relating to an ongoing antitrust investigation is 
afirmatively harmful to the Commission's sovereign interests. 

The Commission further submits that the discovery requests made by Microsoft under 28 

U.S.C. §1782(a) from other participants in the Commission's proceedings, if granted, would 

seriously compromise the Commission's powers of investigation and competition law 

enforcement. 

First, the Commission submits that there is a potential risk of subversion ofthe regulatory 

limits on an antitrust defendant's access to file containing information which the Commission 

gathers in its investigation. Those limits are lawfully imposed by the European Community, in 

the exercise of its sovereign regulatory powers in its territory and pursuant to the public interest. 

Indeed, as a general rule, the Commission is hound by an obligation of confidentiality which 

exists under the EC ~ r e a t y , ' ~  and which applies inter alia to protect confidential information and 

business secrets obtained fiom entities and individuals under its informatiomgathering powers. 

As a result, there are certain elements of the Commission's files (as explained, internal 

documents, commercial information and business secrets) to which a defendant is denied access, 

typically by way of appropriate reda~tion.'~ Should defendants in antitrust investigations before 

the Commission be granted discovery requests under 28 U.S.C. §1782(a), there would be a 

serious risk that the confidentiality limitations resulting fiom the rules on access to file would not 

be fully respected, for example where the relevant United States rules concerning confidential or 

'' See the Treaty Establishing the European Community, Article 287. '' See Sections 1V.B. and C., paragraphs 39-49, of the Commission's Notice on access to file, supra. 
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otherwise privileged documents differ ftom those applicable in the European Community. The 

careful balance to be carried out on the basis of the facts of each individual proceeding between 

the defendant's right to access to file and the information provider's right to confidentiality could 

be seriously jeopardized. In the same vein, the protection space for internal Commission 

deliberations, contributing to the quality of the decision making, could be jeopardized should 

internal Commission documents be disclosed to parties through collateral proceedings in the 

United States courts. 

Second, the rules governing the conduct of competition law proceedings before the 

Commission impose restrictions on the purposes for which the documents obtained through 

access to file can be used. As explained, Article 15 ofCommission Regulation 77312004 

stipulates that documents obtained through access to file may only be used "[ ...I for the 

purposes ofjudicial and administrative procedures for the application of Articles 81 and 82 of 

the Treaty. '' Furthermore, the Commission's Notice on access to file states that: "Should the 

information be used for a dijferentpurpose, at any point in time, with the involvement of an 

outside counsel, the Commission m w  report the incident to the bar of that counsel, with a view 

to disciplinary action. "26 As already explained, the objective ofthese provisions is to sanction 

unlawful use of the information obtained, in view of the public interest (efficient law 

enforcement) and the substantial economic interests at stake. Therefore, the Commission submits 

that there is a serious risk that the documents, which are subject to a discovery request under 28 

U.S.C. §1782(a), may not be protected at all or not protected to the same extent by the rules 

applicable in other jurisdictions. This is another likely scenario in which the specific rules on 

26 CommissionNotice on the rules for access to the Commission file in cases pursuant to Articles 81 and 82 of the 
EC Treaty, Articles 53,54 and 57 of the EEA Agreement and Council Regulation (EC) No13912004, in 01 2005iC 
325,22.12.2005, p. 7. 
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access to file that the Commission has lawfully placed on defendants subject to competition law 

enforcement in the European Community could be ~ircumvented.~' 

Third, a Commission decision granting or rebsing access to file to a defendant in a 

competition law case is subject to judicial control by the Court of First Instance and the 

European Court of Justice. These courts have emphasized that the right to access to file is "a 

corollary of the principle of respect for the rights of the defense. "28 However, these courts have 

also emphasized that not every failure by the Commission to disclose a document to a defendant 

constitutes a breach of the rights of defen~e.'~ It is for the Community judiciary to fmally 

establish whether a "document which was not disclosed might have influenced the course of the 

proceedings and the content of the Commission's decision, which could lead to the annulment 

of the Commission's decision. Therkfore, a discovery order by a United States federal court 

granting access to documents to which the Commission has not granted access would risk 

interfering seriously with the above-mentioned review by the European Courts concerning the 

rights of defense and, thus, is likely to circumvent well-established domestic rules on judicial 

review in the European Community. 

C. Conclusion 

In conclusion, the European Commission submits that if the Court were to deny Novell's 

Motion to Quash and permit the discovery requested by Microsoft, there would be a serious risk 

27 The list of examples contained in this intervention is not exhaustive as to the potential areas where differences 
between the European Community's and the United States' legal systems are likely to occur. Another example is 
that the Commission and companies established in the European Community are under obligations as to the 
treatment of so-called "personal data" contained in documents and information exchanged. See, respectively, 
Regulation (EC) No. 45/2001 of 18 December 2000 on the protection of individuals with regard to the processing of 
personal data by the Community institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, 
p. l), and Directive 95146 on the Protection of Individuals with regard to the Processing of Personal Data (OJ L 281, 
23 1 1  95.n.311. -. . . . . . - ~ r . ~  . ~ , ~  
28 See Judgment of the Court of January 7,2004 in Joined Cases C-204100 P, G205100 P, C-211100 P, C-213100 P, 
C-217100 P and G219100 P, Aalborg Portland N S ,  [ZOO41 ECR, not yet reported, at paragraph 68. 
29 See Judement of the Court of Januarv 7,2004 in Joined Cases C-204100 P. C-205100 P. C-211100 P. C-213100 P. 
C-217100 P and G219100 P, Aalborg Pbrtiand N S ,  [ZOO41 ECR, not yet reported, at paragraphs 72 and 74, a copybf 
zhich is attached as Exhibit E. 

See Judgment of the Court of January 7,2004 in Joined Cases C-204100 P, C-205100 P, C-21 1100 P, C-213100 P, 
C-217100 P and G219100 P, Aalborg Portland N S ,  [ZOO41 ECR, not yet reported, at paragraph 76. 
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of contravening principles of international comity by interfering with law enforcement and 

sovereign policy choices in the handling of competition law proceedings in the European 

Community. The European Commission considers that it already has all the necessary powers to 

obtain the information and documents relevant for its competition law enforcement and it has, in 

fact, exercised its powers in this case. The European Commission also considers that 

Microsoft's rights of defense are adequately protected by the rules applicable in the European 

Community. 

The European Commission, therefore, respectfully submits that it is receptive to the 

judicial assistance requested by Microsoft under 28 U.S.C. 5 1782(a) because the discovery 

request in this case is unjustified, unduly intrusive and poses a serious risk of circumventing the 

applicable rules on access to file in competition law investigations in the European Community. 
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