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The Honorable Vincent J. Poppiti, Special Master
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Chase Manhattan Centre, Suite 800

1201 North Market Street

Wilmington, DE 19801-4226

Re: Advanced Micro Devices, Inc., et al. v. Intel Corporation, et al.,
C.A.05441-JJF: C.A. 05-485-JJF: MDL No. 05-1717-JJF

Dear Judge Poppiti:

By this application, Intel requests that the Speciad Master enter a protective order
requiring AMD to return and refrain from further use of the European Commission’'s Statement
of Objections ("SO"), a document which was inadvertently produced by Intel in this litigation.
The Commission's regulations and the express terms under which Intel originally received access
to the SO from the Commission precluded Intel from producing the document to AMD or from
making any use of the SO in this proceeding. Contrary to AMD's claims during the March 12,
2009 hearing, Intel does not vossess the right to waive unilaterally the Commission's restrictions
on usage of the SO and its inadvertent production of the document cannot be so construed.

- AMD's continued possession and use of the
SO in thislitigation isimproper and should be put to an immediate end.

1. Factual Background. In October 2008, Intel produced an unredacted copy of the SO
from the files of an Intel executive as part of its production of documents to AMD in this
litigation. This production was inadvertent, insofar as Intel's counsel was not aware that the SO
was included in the massive volume of materials produced to AMD. There have been numerous
examples of inadvertently produced documents, all of which have been returned to the producing
party upon request. Each side has put procedures in place to screen documents, but as in all
cases, particularly one of this size, inadvertent productions have occurred. Intel's counsel first
received notice that the SO had been produced in this litigation on February 9,2009, when AMD
used the SO asthe basis for its request for the issuance of |etters rogatory.

Upon learning of the inadvertent production of the SO, Intel sent a letter to AMD's
counsel on February 11,2009 requesting return of the document pursuant to Paragraph 35 of the
Second Amended Stipulation Regarding Electronic Discovery and Format Production. (Ex. A).
Having received no response, Intel sent a second letter to AMD's counsel on February 25,2009,
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citing relevant provisions of European Community law and again requesting that AMD cease its
review and use of the SO in thislitigation. (Ex. B). AMD's counsel has not yet responded to
either letter but has asserted a right to the SO in its reply filed in connection with its letters
rogatory application.

2. Redtrictions Placed by the Commission on Disclosure and Use of the SO. The
terms under which defendants (such as Intel) may access documents created or obtained by the
European Coinmission in the course of its investigations are set forth in Commission Regulation
(EC) 77312004, which governs the conduct of proceedings by the Commission pursuant to
Articles 81 and 82 of the EC Treaty. This regulation states unequivocally that access to
Commission case file documents is granted solely for use in the Commission's own proceedings
(and related proceedingsin EU Member States). Article 15(4) of Reg. 77312004 reads.

Documents obtained through access to the file pursuant to this
Article shall only be used for the purposes of judicial or
administrative proceedings for the application of Articles 58/ and
82 of the Treaty.

(Ex. C). In other words, the express terms under which Intel wasoriginally granted access by the
Commission to an unredacted copy of the SO barred Intel from disclosing or making use of the
SO in any other context. Intel's possession of the SO under the conditions imposed by the
Commission did not confer the right for Intel to produce the document to AMD in this litigation.

The importance that the Commission places on compliance with the use and
confidentiality restrictions attendant to access to file materialsis highlighted by Paragraph 48 of
the Commission's Notice on Accessto the File, which reads asfollows:

Access to the file in accordance with this notice is granted on the
condition that the irformatior thereby obtained may only be used
for the purposes of judicial or administrative proceedings for the
application of the Community competition rules at issue in the
related administrative proceedings [citing to Articles 15(4) and
8(2) of Reg. 773120041. Should the information be used for a
different purpose, at any point in time, with the involvement of an
outside counsel, the Commission may report the incident to the bar
of that counsel, with a view to disciplinary action.
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Based on these express restrictions placed by the Commission on use of the SO, Intel
took the immediate steps noted above to retrieve the SO from AMD upon learning of its
inadvertent disclosure. Since the March 12 hearing, it has become clear that AMD has no
intention of complying with its obligation to return the SO. Accordingly, Intel has been forced to
filethismotion for a protective order to prevent any further unauthorized use of the SO.

3. Intel Has No Authority to Waive Confidentiality and Use Restrictions Placed on
the SO by the Commission. During the March 12 hearing on AMD's request for issuance of
letters rogatory, counsel for AMD claimed that the confidential nature of the SO "is a protection
that'safforded for the benefit of Intel,” that "[1]f Intel choosesto waiveit, it can do so," and that
"Intel was freeto publish the SO...on the front page of the New York Timesif it choseto do so."
Mar. 12 Hearing Tr. at 42. None of these claims has any basisin fact.

The nature and content of the SO belie AMD's claim that confidentiality restrictions
associated with the document are in place only for the protection of Intel. The SO isa document
created by the Commission in the course of itsinvestigatory process, which contains confidential
materias gathered from Intel, AMD, and many third parties to the investigation, as well as the
Commission's own work product. The Commission reasonably views the use restrictions on file
documents, including the SO, as necessary to safeguard the integrity of the Commission's
investigation and law enforcement process. As noted in a brief filed by the Commission
opposing a subpoena by Microsoft to obtain communications between a third-party and the
Commission, the restrictions on file documents are grounded in fundamental policy concerns:

the objective of these provisionsis to sanction unlawful use of the
information obtained, in view of the public interest (efficient law
enforcement) and the substantial economic interests at stake.
(Ex. F at page 16).

These public interest concerns extend beyond protection of the confidential information
of any one paty. If AMD were correct that the confidentiality of the SO was simply a
"protection afforded for the benefit of Intel," for example, the Commission would have no reason
to prohibit disclosure or use outside of Commission proceedings of the "non-confidential”
(redacted) version of the SO, which was provided to AMD pursuant to its status as complainant
in the Commission's investigation of Intel. The Commission's regulations

Thus. the confidentialitv and use restrictions placed on the SO are not solely for the benefit of
Intel and incorporate the Commission's judgment concerning the public interest in the
implementation of itsinvestigatory processes.
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Finally, nothing in the Commission's regulations supports AMD's claim that Intel could
choose to waive all confidentiality restrictions on the SO at its discretion. The language used in
Article 15(4) of Regulation 77312004 and in Paragraph 48 of the Notice on Accessto the Fileis
absolute with respect to prohibiting use of file documents outside of the Commission's own
proceedings (and in related EU Member State proceedings). AMD itself has made no attempt to
solicit the Commission's permission to use the non-confidentia verson of the SO that it
obtained from the Commission'sfiles; that effort, as AMD should know, would be entirely futile.

< |, T

clear policy of the European Commission, which barsthe release of internal file materialsfor use
in other proceedings, isan expression of sovereign interest that should be afforded due respect by
this Court based on considerations of international comity. These comity concerns should be
weighted heavily here, given that Intel's production of the SO to AMD wasinadvertent. It makes
little sense for Intel's inadvertent production of the document to be a determinative factor in
whether it may properly be used in this litigation, without due regard for the European
Commission's policy interests in restricting access to and use of investigatory file documents.

Under these
circumstances, the Court may also wish to invite the Commission to express its views on the
appropriatenessof permitting use of the SO in these proceedings.

5. Conclusion. The regulations of the Europcan Com 1 1 ]

h that Intel docs ot possess the right or

authority either to produce the SO in this proceeding or to waive the usage and confidentiality
restrictions placed on the document by the Commission. Since AMD has failed either to return
the SO to Intel or to seek permission from the Commission for its use in this proceeding, Intel
has been left with no other option than to seek a protective order from this Court mandating
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return of the SO and an order barring its continued use in this proceeding. For the reasons stated
above, Intel respectfully requeststhe entry of such aprotective order.

Respectfully,
/s/ W. Harding Drane, Jr.

W. Harding Drane, Jr.
WHD:rb
Enclosure
CC: Clerk of Court (viaHand Delivery)
Counsel of Record (viaCM/ECF & Electronic Mail)
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I a 1299 Pennsylvania Avenue. NW
OW R E Y@: Washington. DC 20004-2402

i T 202.783.080C

F 202.383.6610

v, howrey.com

February 11,2009

IL FEDEX
Neama Rahmani, Esg.

O’Melveny & MyersLLP
400 South Hope Street
Los Angeles, California 90071

Re  Privilegelssues

Dear Mr. Rahmani:

We have identified the following additional document that was inadvertently producedin
TIFF format, but whichis privileged and/or attorney work product.

69808D0OC0024584 - 69808D0OC0024820

As agreed, we will produce a privilege log and redacted TIFFs within 30 days. Pursuant
to Paragraph 35 of the Second Amended Stipulation Regarding Electronic Discovery and Format
Production, our prior inadvertent production of this.document does not constitutea waiver of any
privilege.

AS agreed in the Stipulation, AMD should conduct no further review of this document. I
you have any questions or wish to discuss this matter further, do not hesitate to contact me.
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COMMISSION REGULATION {EC} No 77312004

of 7 April 2004

relating to h e conduct of proceedings by the Commission pursuant to Articles 81 and 82 of he
EC Treaty

(Textwith EEA relevance)

THE COMMESSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Com-
munity.

Having regard to the Agreement on the European Economic

Ares,

Having regard to Council Regulation (EC) No 1/2003 of 16
December 2002 on the implementation of the rules on compe-
tition laid down in Articles 81 and 82 of the Treaty {!), and in
particular Article 33 thereof,

After consulting the Advisory Committee on Restrictive Prac-
tices and Dominant Positions,

Wheress:

®

@

3

Regulation (EC) No 1/2003 empowers the Commission
to regulate certain aspects of proceedings for the applica-
tion of Articles 81 and 82 of the Treaty. It is necessary
to lay down rules concerning the initiation of proceed-
ings by the Commission as well as the handling of
complaints and the hearing of the parties concerned.

According to Regulation (EC) No 12003, national
court,, are under an obligation to avoid taking decisions
which could run counter to decisions envisaged by the
Commission in the same case. According to Article
11(6) of that Regulation, national competition authori-
ties are relieved from their competence once the
Commission has initiated proceedings for the adoption
of a decision under Chapter Ii of Regulation (EC} No 1/
2003. In this context, it is important that courts and
comoetition authorities of the Member States are aware
of the initiation of proceedings by the Commission. The
Commission should therefore be able to make public 1s
decisions to initiate proceedings

Before taking oral statements from natural or legai
persons who consent to be interviewed, the Commission
should inform those persons of the lega basis of the
interview and its voluntary nature. The persons inter-
viewed should aso be informed of the purpose of the
interview and of any record which may be made. In
order to enhance the accuracy of the statements, the
persons interviewed should also be given an epportunity
to correct the statements recorded. Where information
gathered from oral statements is exchanged pursuant to
Anide 12 of Regulation (EC) No 1/2003, that informa-
tion should only be used in evidence to impose sanc-
tions on natural persons where the conditions set out in
that Article are fulfilled.

(% O L i, 4.1.2003, p. 1. Regulation as amended by Regulation {EC)

No 411/2004 (O] L 68, 6.3.2004, p. 1).

@

Pursuant to Article 23{1)(d) of Regulation {EC) No 1]
2003 fines may be imposed on undertakings and asso-
ciations of undertakings where they fail to rectify within
the time limit fixed by the Commission an incorrect,
incomplete or misleading answer given by a member of
their staff to questions in the course of inspections. It is
therefore necessary to provide the undertaking
concerned with a record of any explanations given and
to establish a procedure enabling it to add any rectifica-
tion, amendment or supplement to the explanations
given by the member of staff who is not or was not
authorised to provide explanations on behaf of the
undertaking. The explanations given by a member of
staff should remain in the Commission file as recorded
during the inspection.

Complaints are an essential source of information for
detecting infringements of competition rules. It is impor-
tant to define clear and efficient procedures far handling
complaintslodged with the Commission.

In order to be admissible for the purposes of Article 7 of
Regulation (ECy No 1/2003, a complaint must contain
certain specified information.

In order to assist complainants in submitting the neces-
sary facts to the Commission, a form should be drawn
up. The submission of the information listed in that
form should be a condition for a complaint to be treated
as a complaint as referred to in Article 7 of Regulation
{EC) No 1/2003.

Natura or lega persons having chosen to lodge a
complaint should be given the possibility to be asso-
ciated closely with the proceedings initiated by the
Commission with a view to finding an infringement.
Howwer, they should not have access to business secrets
or other confidential information belonging to other
parties involved in the proceedings.

Complainants should be granted the opportunity of
expressing their views if the Commission considers that
there are insufficient grounds for acting on the
complaint. Where the Commission rejects a complaint
on the grounds that a competition authority of a
Member State is dealing with it or has adready done so,
it should inform the complainant of the identity of that
authority.
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(16)

In order to respect the rights of defence of undertakings,
the Commission should give the parties concermed the
right to be heard before it takes a decision.

Provision should aso be made for the hearing of
persons who have not submitted a complaint as referred
to in Article 7 of Regulation{(EC} No 112003 and who
are not parties to whom a statement of objections has
been addressed but who can nevertheless show a suffi-
cient interest. Consumer associations that apply to be
heard should generally be regarded as having a sufficient
interest, where the proceedings concern products or
services used by the end-consumer or products or
services that constitute a direct input into such products
or services. Where it considers this to be useful for the
proceedings, the Commission should also be able to
invite other persons to express their views in writing
and to attend the oral headng of the parties to whom a
statement of objcctions has addressed, Where
appropriate, it should also be able to jnvite  ch persons
to express their views at that oral hearing.

To improve the effectiveness of oral hearings, the
Hearing Officer should have the power to alow the
parties concemed, . . other persons invited
1o the hearing, the Commission services and the authori-
ties of the Member States to ask questions during the
hearing.

When granting access to the file, the Commission should
ensure the protection of business secrets and other confi-
dential information. The category of 'other confidential
information’ includes information other than business
secrets, which may be considered as confidential, insofar
as its disclosure would significantly harm an undertaking
or person. The Commission should be able to request
undertakings or associations of undertakings that submit
or have submitted documents or statements to identify
confidential information

Where business secrets or other confidential information
are necessary to prove an infringement, the Commission
should assess for each individual document whether the
nead to disclose is greater than the harm which might
result from disclosure.

In the interest of legal certainty, a minimum time-limit
for the various submissions provided for in this Regu-
lation should bc laid down.

This Regulation replaces Commission Requlation (EC)
No 284298 of 22 December 1998 on the hearing of

parties in certain proceedings under Articles 85 and 86
of the BEC Treaty {5, which should therefore be repealed.

[} O] L 354, 30.12.1998, p. 18.

(17) This Regulation aligns the procedural rules in the trans-
port sector with the general rules of procedure in all
sectors. Commission Regulation (EC) No 2843198 of 22
December 1998 on the form, content and other details
of applications and notifications provided far in Council
Regulations {(EEC} No 1027168, (EEC} No 4056186 and
{EEC) No 3975/87 applying the rules on competition to
the transport sector (*) should therefore be repealed.

{18y Regulation (EC} No 1/2003 abolishes the notification
and authorisation system. Commission Regulation (EC)
No 3385194 of 21 Decembcr 1994 on the form,
content and other details of applications and notifica-

tions provided for in Council Regulation No 17 (3
should therefore bc repealed,

HAS ADOPTED THIS REGULATION:

CHAPTER |

SCOPE

Article 1
Subject-matter and scope

This regulation applies to proceedings conducted by the
Commission for the application of Articles 81 and 82 of the
Tresaty.

CHAPTER II

INITIATION OF PROCEEDINGS

Article 2
Initiation of proceedings

1. The Commission may decide to initiate proceedings with
a view to adopting a decision pursuant to Chapter 11 of Regu-
lation (EC) No 1/2003 at any point in time, but no later than
the date on which it issues a preliminary assessment as referred
to in Article 9(1) of that Regulation or a statement of objec-
tions or the date on which a notice pursuant to Article 27{4) of
that Regulation is published, whichever is the earlier.

2. The cOmMMission May make public the initiation of
proceedings, in any appropriate way. Before doing so, it shall

inform the parties concerned.

@ OF L. 354, 30.12.1998, p. 22,
) O 377, 31.12.1994, p. 28.
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3. The Commisson may exercise its powers of investigation
pursuant to Chapter V of Regulation EC} No 1/2003 before
initiating proceedings.

4, The Commission may reject a complaint pursuant to
Article 7 of Regulation EC} No 1/2003 without initiating
proceedings.

CHAPTER Il

INVESTIGATIONS BY THE COMMISSION

Article 3

Power to take statements

1. Where the Commission interviews a Person with his
consent in accordance with Article 19 of Regulation {EC) No 1f

2003, it shall, at the beginning of the interview, state the legal
basis and the purpose of the interview, and recal its voluntary
nature. It shall also inform the person interviewed of its inten-
tion to make a record of the interview.

2. The interview may be conducted by any means including
by telephone or electronic means.

3. The Commission may record the statements made by h e
persons interviewed in any form. A copy of any recording shall
be made avalable to the person interviewed for approval.
Where necessary, the Commission shall set a time-limit within
which the person interviewed may communicate to it any
correction to be made to the statement.

Artide 4
Oral questions during inspections

1 When, pursuant to Article 20{2){e} of Regulation (EC) No
112003, officids or other accompanying persons authorised by
the Commission ask representatives 'or members of aff of an
undertaking or of an association of undertakings for explana-
tions, the explanations given may be recorded in any form

2 A copy of any recording made pursuant to paragraph 1
shall be made available to the undertaking or association of
undertakings concerned after the inspection.

3. In cases where a member of staff of an undertaking or of
an association of undertakings who is not or was not
authorised by the undertaking or by the association of under-
takings to provide explenations on behalf of the undertaking or
association of undertakings b ber 1sked for explanations,
the Commission shall set a time-limit within which the under-
taking or the association of undertakings may communicate to
the Commission any rectification, amendment or supplement
tot cxplanations given by such member of staff. The rectifi-
cation, amendment or supplement shall be added to the expla-
nations as recorded pursuant to paragraph 1

CHAPTER IV

HANDLING OF COMPLAINTS

Anide 5
Admissibility of complaints

1 Naturd and legal persons shall show a iegitimate interest
in order to be entitled to lodge a complaint for the purposes of
Article 7 of Regulation {EC} No 1{2003.

Such complaints shal contain the information required by
Form C as set out in the Annex The Commission may
dispense with this obligation as regards part of the information,
including documents, required by Form C

2. Three paper copies as wel as, if possible, an electronic

copy of the complaint shall be submitted to the Commission.

The complainant shall aso submit a non-confidential version

of the complaint, if confidentiality is claimed for any pan of
¢ complaint.

3. Complaints shall be submitted in one of the officid
languages of the Community.

Article 6
Participation of complainantsin proceedings

1  Where the Commission issues a statement of objections
relating to a matter in respect of which it has receved a
complaint, it shall provide the complainant with a copy of the
non-confidential version of the statement of objections and set
a time-limit within which the complainant may make known
itsviews in writing.

2. The Commission may, where appropriate, afford complai-
nants the opportunity of expressing their views at the ora
hearing of h e parties to which a statement of objections has
been issued, if complainants so request in their written
comments.

Article 7
Rejection of complaints

1.  Where the Commission considersthat on the basis of the
information in its possession there are insufficient grounds for
acting an a complaint, it shall inform the complainant of its
reasons and set a time-limit within which the complainant may
make known its views in writing. The Commission shall not be
obliged to teke into account any further written submission
received after the expiry of that time-limit.

2. If the complainant makes known its views within the
time-limit set by the Commission and h e written submissions
made by the complainant do not lead to a different assessment
of the complaint, the Commission shall reject the complaint by
decision.

3. If the complainant fails to make known its views within
the time-limit set by the Commission, the complaint shall be
deemed to have been withdrawn.
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Artide &
Access to information

1. Where the Commission has informed the complainant of
its intention to reject a complaint pursuant to Article 7{1) the
complainant may request access to the documents on which
the Commission bases its provisional assessment. For this
purpose, the complainant may however not have access to
business secrets and other confidential information belonging
to other partiesinvolvedin the proceedings.

2. The documents to which the complainant has had access
in the context of proceedings conducted by the Commission
under Articles 81 and 82 of the Treaty may only be used by
the complainant for the purposes of judicia or administrative
proceedings for the application of those Treaty provisons.

Article 9

Rejections of complaints pursuant to Article 13 of Regu-
lation (EC} No 1/2003

Where the Commission rejects a complaint pursuant to Article
13 of Regulation (EC) No 1{2003, it shal inform the complai-
nant without delay of the national competition authority which
isdeding or has dready dealt with the case.

CHAFTER V

EXERCISE OF THE RIGHT TO BE HEARD

Anticle 10
Statement of objectionsand reply

1. The Commission shall inform the parties concemed in
writing of the objections raised against them. The statement of
objections shall be notified to each of them.

2. The Commission shall, when notifying the statement of
objections to the parties concerned, act a time-limit within
which these parties may inform it in writing of their views. The
Commission shall not be obliged to take into account written
subm'ssions received after the expiry of that time-limit.

3. The parties may, in their written submissions, set out al
faces known to them which are relevant to their defence
againgt the objections raised by the Commission. They shall
attach any relevant documents as proof of the facts set out.
They shall provide a paper original @ weil as an electronic
copy O, where they do not provide an electronic copy, 28
paper copies of their submission and of the documents
attached to it. They may propose that the Commission hear
persons who may corroborate the facts set out in their submis-
sion.

Anide11
Right to be heard

1. The Commission shall give the parties to whom it has

addressed a statement of objections the opportunity to be
heard before consul tm% the AdVIsory Comn‘uttee referred to in
Article 14(1) OF Keguiatio ('EC) No

2. The Commission shdl, in its decisions, ded only with
objections in respect of which the parties referred to in para-
graph 1 have been able to comment.

Anicle12
Right to an oral hearing

The Commission shdl give the parties to whom it has
addressed a statement of objections the opportunity to develop
their arguments at an ora hearing, if they so request in their
written submissions.

Artide 13
Hearing of other persons

1.  If natural or legal persons other than those referred to in
Articles 5 and 11 apply to be heard and show a sufficient
interest, the Commission shall inform them in writing of the
nature and subject matter of the procedure and shall set a time-
limit within which they may make known their views in
writing.

2. The Commission may, where appropriate, invite persons
referred to in paragraph 1 to develop their arguments a the
ord hearing of the parties to whom a statement of objections
has been addressed, if the persons referred to in paragraph 1 so
request in their written comments.

3. The Commission may invite any other person to express
its viewsin writing and to attend the oral hearing of the parties
to whom a statement of objections has been addressed. The
Commission may aso invite such persons to express their
views at that oral hearing.

Anicle 14
Conduct of oral hearings

1. Hearings shall be conducted by a Hearing Officer in full
independence.

2. The Commission shall IVite the persons to be heard to
attend the or. Hleanng on such date as it gty determine.

3. The Commission shdl invite the competition authorities
of the Member States to take part in the oral hearing. It may
likewise invite officialsand «ivil servants of other authorities d
the Member States.
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4. Personsinvited to attend shall either appear in person or
be represented by legal representatives or by representatives
authorised by their constitution as appropriate. Undertakings
and associations of undertakings may also be represented by a
duly authorised agent appointed from among their permanent
staff.

5. Penons heard by the Commission may be assisted by
their lawyers or other qudified persons admitted by the
Hearing Officer.

6. Ord hearings shall not be public. Each person may be
heard separately or in the presence of othcr persons invited to
attend, having regard to the legitimateinterest of the undertak-
ingsin the protection of their business secretsand other confi-
dential information.

7. The Hearing Officer may alow the parties to whom a
statement of objections has been addressed, the complainants,
other persons invited to the hearing, the Commission services
and the authorities of the Member States to ask questions
during the hearing.

8. The statements made by each person heard shall be
recorded. Upon request, the recording of the hearing shall be
made available to the persons who attended the hearing.
Regard shall be had to the legitimate interest of the partiesin
the protection of their business secrets and other confidential
information.

CHAPTER VI

ACCESS TO THE FILE AND TREATMENT OF CONFIDENTIAL
INFORMATION

Anicie 15
Access to the file and use of documents

1. If so requested, the Commission shall grant access to the
fde to the panies to whom it has addressed a statement of
objections. Access shall be granted after the notification of the
statement of objections.

2. The right of accessto the file shall not extend to business
secrets, other confidential infomiation and internal documents
of the Commission or of the competition autliorities of the
Member States. The right of access to the file shall also not
extend to correspondence between the Commission and the
competition authorities of the Mcmber States or between the
latter where such correspondence is contained in the file of the
Commission.

3. Nothing in this Regulation prevents the Commission
from disclosing and using information necessaty to prove an
infringement of Articles 81 or 82 of the Treaty.

4,  Documents obtained through access to the fde pursuant
to this Article shall only be used for the purposes of judicial or
administrative proceedings for the application of Articles 81

Article 16
Identification and protection of confidential information

1 Information, including documents, shall not be communi-
cated or made accessble by the Commission in so far as it
contains business secrets or other confidential information of
any person.

2. Any person which makes known its views punuant to
Article 6(1), Artide 7{1}, Article 10{2) and Artide 13({1) and (3)
or subsequently submits further information to the Commis-
sion in the course of the same procedure, shal dearly identify
any material which it considers to be confidentia, giving
reasons, and provide a separate non-confidential version by the
date set by the Commission for making its views known.

3. Without prejudice to paragraph 2 o this Article, the
Commission may require undertakings and associations of
undertakingswhich produce documents or statements pursuant
to Regulation (EC) No 112003 to identify the documents or
parts of documents which they consider to contain business
secrets or other confidentia information belonging to them
and to identify the undertakings with regard to which such
documents are to be considered confidential. The Commission
may likewise require undertakings or associations of undertak-
ings to identify any part of a statement of objections, a case
summaty drawn up punuant to Article 27{4} of Regulation
(EC) No 1/2003 or a decision adopted by the Commission
which in their view contains businesssecrets.

The Commission may set a time-limit within which the under-
takings and associationsof undertakings are to:

(@) substantiate their claim for confidentiality with regard to
each individua document or part of document, statement
or part of statement:

{b) provide the Commission with a non-confidential verson of
the documents or statements, in which the confidential
passages are deleted:

(¢) provide a concise description of each piece of deleted infor-
mation.

4. If undertakings or associations of undertekings fail to
comply with paragraphs 2 and 3, the Commission may assume
that the documents or statements concerned do not contain
confidential information.

CHAPTER V11

GENERAL AND FINAL PROVISIONS

Article 17
Time-Limits

1. In setting the timelimits provided for in Artide 3{3),
Article 4(3), Article 6(1), Article 7{I), Article 10{2) and Article
16(3), the Commission shal have regard both to the time
required for preparation of the submission and to the urgency
of the case.
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2. The time-limits referred to in Article 6(1), Article 7{1}
and Article 10(2) shal be at least four weeks. However, for
proceedings initiated with a view to adopting interim measures
pursuant to Article 8 of Regulation (EC) No 1{2003, the time-~
limit may be shortened to one week.

3. The time-limits referred to in Article 3{3), Article 4{3)
and Aricle 16(3} shall be at least two weeks,

4. Where appropriate and upon reasoned request made
before the expiry of the origina time-limit, time-limits may be
extended.

Artide 18

Repeals

Regulations (EC) No 2842/98, (EC) No 2843/98 and (EC) No
3385194 are repealed.

References to the repealed regulations shal be construed as
references to this regulation.
Article 19
Transitional provisions

Procedural steps taken under Regulations (EC} No 2842/98 and
(EC) No 2843198 shall continue to have effect for the purpose

of applying this Regulation.
Artick 20

Entry into force

This Regulation shall enter into force on 1 May 2004.

This Regulation shall be binding in its entirety and directly applicable in adl Mcrnbcr States.

Done at Brussels, 7 April 2004.

For the Commission
Mrio MONTI
Member ¢ the Commission
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ANNEX

FORMC
COMPLAINT PURSUANT TO ARTICLE 7 OF REGULATION (EC) No 12003

{. Information regarding the complainant and the endertaking(s) or assuciatien of undertakings giving rise
to the complaint

1. Give full details o the identity of the Jegal o1 natural person submitting the complaint. Where the complainant is
an undertaking, identify the corporate group to which it belongs and provide a concise overview of the nature  d
szope of its business activities, Provide a contact person (with telephone number, postal and e-mail-address) from
which supplementary explanationscan be obtained.

2. Identify the undertaking{s} or assoctation of undertakings whose conduct the complaint relater to, including,
where applicable, all available information on the corporate group to which the undertaking(s) complained of
belong and the nature and scope of the business activities pursued by them. Indicate the position of the complai-
nant vis--vis the undeytaking{s) or association of undertzkings complained of {e.g. customer, competitor).

IL. Details of the alleged infringement and evidence

3. Set out in detail the facts from which, in your opinion, it appears that there exists an infringement of Article 81
or 82 of the Treaty andfor Article 53 or 54 of the EEA agreement. Indicate in particular the nature of the products
(9oods or services} affected by the alleged infringements and explain, where necessary, the commercial refation-
ships concerning these products. Provideall available details on the agreementsor practicer of the undertakings or
associations of undertakings to which this complaint relater. Indicete, to the extent possible, the relative market
positions of the undertakings concerned by the compiaint.

4, Submit &l documentation in your possession relating to or directly connected with the facts set out in the
complaint (for example, texts of agreements, minuter of negotiations or meetings, terms of transactions, business
documents, circulars, correspondence, notes of telephone conversations...). State the names and address of the
penons able to testify to the facts set out in the complaint, and in particular of penons affectedby the aleged
infringement. Submit statistics or other data in your possession which relate to the factsset out, in particular
where they Show developments in the marketplace (for example information relating to prices and price trends,
barriers to entry to the market for new suppliers etc).

5. Set out your view about the geographical scope of the alleged infringement and explain, where that is not
cbvious, o what extent trade between Member States ¢ between the Community and cne or more EFTA States
that are contracting parties of the EEA Agreement may be affected by the conduct complained of.

IIL. Finding sought from the Commission and |egitimate interest
6. Explain what finding or action you are seeking as a result of proceedingsbrought by the Commission.

7. Set out the grounds on which you claim a legitimate interest as complainant pursuant to Article 7 of Regulation
{EC} No 1/2003. State in particular how the b complained of affects you and explain how, in your view,
intervention by the Commission would be liable to remedy the alleged grievance.

N. Proceedings before national competition authorities or national courts

8. Provide full information about whether you have approached, concerning the same or closely related subject-
matters, any othu competition authority and}or whether a lawsuit has been brought beforea national court. if so,
provide full details about the administrative or judiciad authority contacted and your submissions to such
authority.

Declaration that the information given in thisform and in the Annexesthereto is given entirely in goad Mth.

Date and signature.
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Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 81
and 82 of the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation
{EC) No 139/2004

{2005/C 325/07)

(Tenwith EEA relevance)

I. INTRODUCTION AND SUBJECT-MATTER OF THE NOTICE

1. Access to the Commission file is one of the procedural guarantees intended to apply the principle of
equality of arms and to protect the rights of the defence. Access to the fileis provided for in Article
27(1) and (2) of Council Regulation (EC) No 1{2003 {!), Article 15(1} of Commission Regulation (EC)
No 77312004 (‘the Implementing Regulation? (%), Article 18{1) and (3) of the Council Reguiation {EC}
No 139/2004 (Merger Regulation) ) and Article 17{1) of Commission Regulation (EC) No 80212004
(the Merger Implementing Regulation’) (. In accordance with these provisions, before taking decisions
on the basis of Articles 7, 8, 23 and 24{2) of Regulation (EC) No 1{2003 and Articles 6(3), 7(3}, 8{2} to
(6), 14 and 15 of the Merger Regulation, the Commission shall give the persons, undertakings or asso-
ciations of undertakings, as the case may be, an opportunity of making known their news on the objec-
tions against them and they shall be entitled to have access to the Commission's filein order to fully
respect their rights of defence in the proceedings. The present notice provides the framework for the
exercise of the right set out in these , it does not cover the , , of the | of
dict s i1 the context of other proceedings. This notice is without prejudice to the interpretation of
such provisions by the Con u  y Courts. The principles set out in this Notice apply iso when
Commission forces Articles 53, 54 d 57 {the EEA Agreement (%).

2 This specific right outlined above is distinct from the general right to access to documents under Regu-
lation (EC) No 104912001 (%, which is subject to different criteria and exceptions and punues a
different purpose.

3 The term access to the fileis used in this notice exclusively to mean the access granted to the persons.
undertakings or association of undertakings to whom the Commission has addressed a statement of
objections.This notice clarifies who has access to the filefor this purpose.

4, The same term, or the texrm access to documents, is also used in the above-mentioned regulations in
respect of complainants or other involved parties. These situations arc, however, distinct from that of
the addressees of a statement of objections and therefore do not fall under the definition of access to
the file for the purposes of this notice. These related situations are dealt with in a separate section of
the notice.

5. This notice aso explains to which information access is granted, when access takes place and what are
the procedures for implementing access to the file.

(% Coundl Regulation (EC) No 1!2003 of 16 Decamber 2002 an the implementation of the rules on competition faid

downin Articdess1 ad 82 of the Treaty, O L 1, 4.1.2003, p 1-25.

{ Commission Regulaion (EC)No 77312004 of 7 April 2004 relating to the conduct of procesdingsty the Commis:
sion pursuant to Articles 81 and 82 of the EC Treaty, Oj L 123, 27.4.2004, p. 18-24.

{) Counci! Regulation {EC) No 139{2004 of 20 january 2004 on the control of concentrations between undertakings,
O] L 24, 29.1.2004, p. 1-22, _ _ _ .

{9 Commission Regulation (EC) No 80212004 of 21 April 2004 |m§>Iement| Coundl R ion jﬁQ No 1392004
on the control of concentrations beWeen undertakings, ©Of L 133, 30.4.2004, p. 1-39. Corrected in the O] L 172,
6.5.2004, p. 9.

9] Refe:encespin this Notice to Articles 81 and 82 therefore apply also to Articles 53 and 54 of the EEA Agreement.

{*) Regulation (EC) No 10492001 of the Furopean Parlisment and of the Council of 30 May 2001 regarding public
access 1o Puropean Parliament, Council and Commission documents, O] L 145, 31,5.2001, p. 43, See for instance
Case T-2{03, Verein fiir Konsumenteninformation v, Commission, judgment of 13 April 2005, not yet reported.
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6. As from its publication, this notice replaces the 1997 Commission notice on access to the file (). The
new rues take account of thelegislation applicable as of 1 May 2004, namely the above referred Regu-
lation (EC) No 1/2003, Merger Regulation, Implementing Regulation and Merger Implementing Regu-
lation, as well as the Commission Decision of 23 May 2001 on the terms of reference of Hearing Offi-
cersin certain competition proceedings . It also takes into account the recent case law of the Court of
Justice and the Court of First Instance of the European Communities () and the practice developed by
the Commission since the adoption of the 1997 notice.

H. SCOPE OF ACCESSTO THE HILE
A. Who is entitled to access to the file?

7. Access to the file pursuant to the provisions mentioned in paragraph 1 isintended to enable the effec-
tive exercise of the rights of defence against the objections brought forward by the Commission. For
this purpose, both in cases under Articles 81 and 82 EC and in cases under the Merger Regulation,
access is granted, upon request, to the persons, undertakings or associations of undertakings {¥), as the
case may be, to which the Commission addressesits objections (*} (hereinafter, ‘the patties).

B. To which documentsis access granted?
1.  Thecontent d the Commission file

8. The'Commission file' in a competition investigation (hereinafter also referred to as'the file) consists
of ail documents(f), which have been obtained, produced and/or assembled by the Commission
Directorate General for Competition, during the investigation.

9. In the course of investigation under Articles 20, 21 and 22{2) of Regulation (EC} No 1/2003 and
Articles 12 and 13 of the Merger Regulation, the Commission may collect a number of documents,
some of which may, following a more detailed examination, prove to be unrelated to the subject
m t r ol the case in question. Such documents may be retumed to the undertaking from which
those have been obtained. Upon return, these documents will no longer constitute part of the file,

2 Accessble documents

10. The parties must be able to acquaint themselves with the information in the Commission's file, so
that, on the basis of this information, they can effectively express their news on the preliminary
conclusions reached by the Commission in its objections. For this purpose they will be granted
access to all documents making up the Commission file, as defined in paragraph 8, with the excep-
tion of internal documents, business secrets of other undertakings, or other confidential informa-
tion (7).

{" Commission notice on the internal rules of procedure for processing requests for access to the file in cases under

Articles 85 and 86 [now 81 and 82} of the EC Treary, Articles 65 and 66 of the BCSC Treaty and Council Regulaion
{FEC) No 4064/89, 0] C21. 23.1.1597, p. 3.

() O] L 162. 19.6.2001, p. 21.

) in particular Joint CagesT-25/95 et al., Cimenteries CBR SA et al, v Commission, {2000] BER 1-0491.

% In the remainder of this Notice, the term 'undertaking' includes both undertakings and associationsof undertakings.
The term ‘person’ encompasses natural and legal persons. Many entities are legd persons and undertakings at the
same time in this case, they ae covered by both terms. The same applies where a natura person is an undertaking
within the meaning of Articles 81 and 82.'In Mergﬁr proceedings, account must also be taken of penonsreferred to
in Article 3(1)(b} of the Merger Regulation, even when they arc natural penons. Where entitieswithout legal person-
ality which are aso not undertakings became involved in Commission competition proceedings, the misson
applies, where appropriate, the principtes set out in this Notice mutatis mutandis.

) Cf Article 15{1) of the Impiementing Regulation, Artide 18(3) of the Merger Regulation md Artide 171} of the
Merger Implementing Regulation.

{9 In this notice the term ‘gc;[cument' is used for all forms of information support, irrespective of the storage medium.
This coversalso any electronic data storagedevice 4s may be or become available.

) Cf. Artide 27(2) of Regulation (EC) No 1])2001. Articles 15¢2) and 16(1} of the implementing Regulation, and Article
17{3) of the Merger implementing Regulation. Those exceptions are alse mentioned in Case T-7]89, Hercules Chemi-
eals v Commisson, [1991] ECR I-171 1, paragraph 54. The Court has ruled that it does not belong to the Commission
alone ta decide which documentsin the file rrei/ be useful for the purposes of the defence (CE, (‘g,eBeT-BOIEJl Solvay v,
Cmnﬂisginbg)l‘)%] ER ii-1775, paragraphs 81-86, and Case T-36/91 ICI ;. Commission, [1995] HR 11847, para-
graphs 91-96).
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11. Results of a study commissioned in connection with proceedings are accessible together with the
terms of reference and the methodology of the study. Precautions may however be necessary in
order to protect intellectual property rights.

3. Non-accessible documents
3.1. Internal documents
3.1.1 Gengd principles

12.  Interna documents can be neither incriminating nor exculpatory {'}. Thw do not constitute part of
the evidence on which the Commission can rely in its assessment of a‘'me Thus, the parties will
not be granted access to internal documentsin the Commission file{?). Given their lack of evidential
value, this restriction on access to internal documents does not prejudice the proper exercise of the
parties right of defence {%.

13. Thereisno obligation on the Commission departments to draft any minutes of meetings {*} with any
person or undertaking. If the Commission chooses to make notes of such meetings, such documents
constitute the Commission's own interpretation of what was said at the meetings, for which reason
they are classfied as internal documents. Where, however, the person or undertaking in question
has agreed the minutes, such minutes will be made accessible after deletion of any business secrets
or other confidential information. Such agreed minutes constitute part of the evidence on which the
Commission can refy in its assessment of a case {?).

14, In  :casc fastudy comni ionec in comnection ith procecdings, comrespondence between the
Commiission and its contractor containing evaluation of the contractor’s work or relating to financial
aspects«  :stud  are considered intermal documents and will thus not be accessible.

3.1.2 Correspondence with other public authorities

15. A particular case of internal documents is the Commission's correspondence with other public
authorities and the internal documents received from such authorities (whether from EC Member
States (the Member States) or non-member countries). Examples of such non-accessible documents
include:

— correspondence between the Commission and the competition authorities of the Member States,
or between the latter (*);

— comespotidence between the Commission and other public authorities of the Member States ();

— comespondence between the Commission, the BFTA Surveillance Authority and public authori-
ties of EFTA States (¥);

— correspondence between the Commission and public authorities of non-member countries,
including their competition authorities, in particular where the Community and a third country
have concluded an agreement governing the confidentiality of the information exchanged ().

(} Examples of internal documents are drafts, opinions, memes or notes from the Commission departments or other
public authorities concerned.

( Cf. Artide 27{2} of Regulation (EC) No 1/2003, Article 15(2) of the Implementing Regulation, and Article 17{3) of
the Merger implementing Regulation.

¢} . paragraph 1 aove

% f. judgement of 30.9.2003 in Joined Cages T-191/98 and T-212/98 to T-214/98 Atlantic Container Lineand others v
Commisston (TACA), 12003] BR [-3275, paragraphs 349-359.

{f) Statementsrecorded pursuant to Article 19 or Article 20{2){e) of Regulation 1/2003 or Article 13(2)(e) of Merger
Regulation will alse normally belong to the accessbledocuments see paragraph 10 above).

{# Cf Artice 27(2) of Regulation (EC) No 1/2003, Article 15(2) of the Implementing Regulation. Article 17(3) of the
Merper Implementing Regulation.

("t Cf. Order of the Court of First Indancein Cases T-134/94 et al NMH Stakiwerks and Othm v Commission [1997] ER
11-2293, paragraph 36, and Cae T-65{89, BPB Industries and British Gypsum [1993] R [i-389, paragraph 33.

{9 In this notice the term ‘EFTA. States’ includes the EFTA States that are parties to the EEA Agreement.

() For example, Article VIIL2 of the Ag]reernent between the European Communities and the Government of the United
States of America reparding the applicarion of their competition laws (O} No L 95, 27.4.1995, p. 47} stipulates that
information provided t0 it in confidence under the Agreement must be protected 'to the fullest extent possible’. That
Artide creates an international-law obligation binding the Commission.
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16.

3.2

17.

321

18.

322

19.

In certain exceptiona circumstances, access is granted to documents originating from Member
States, the EFTA Surveillance Authority or EFTA States. after deletion of any business secrets or
other confidential 0 tn t ca, The Commission will consult the entity submitting the document
prior to granting access to identify business secrets or other cor fidential information.

This is the case where the documents originating from Member States contain allegations brought
against the parties, which the Commission must examine, or form pan of the evidence in the investi-
gative process, in a way similar to documents obtained from private parties. These considerations
apply, in particular, as regards:

— documents and information exchanged pursuant to Article 12 of Regulation (EC) No 112003,
and information provided to the Commission pursuant to Article 18{6) of Regulation (EC) No
1/2003;

— complaints lodged by a Member State under Article 7{2) of Regulation {EC} No 1/2003,

Access will also be granted to documents originating from Member States or the EFTA Surveillance
Authority in so far as they are relevant to the parties’ defence with regard to the exercise of compe-
tence by the Commission (%}

Confidential information

The Commission file may also include documents containing two categories of information, namely
business secrets and other confidential information, to which access may be partially or totaly
restricted (%}, Access will be granted, where possible, to non-confidential versions of the original
information. Where confidentiality can only be 1ss 'y summarising the relevant information,
access will be granted to a summary. All other documents are accessible in their original form,

Business secrets

In so far as disclosure of information about an undertaking's business activity could result in a
serious harm to the same undertaking, such information constitutes business secrets {*). Examples of
information that may qualify as business secrets include: technical andjor financial information
relating to an undertaking's know-how, methods of assessing costs, production secrets and processes,
supply sources, quantities produced and sold, market shares, customer and distributor lists,
marketing plans, cost and price structure and sales strategy.

Other confidential information

The category "other confidential information' includes information other than business secrets, which
may be considered as confidential, insofar & its disclosure would significantly harm a person or
undertaking. Depending on the specific circumstances of each case, this may apply to information
provided by thud parties about undertakings which are able to place very considerable economic or
commercial pressure on their competitors or on their irading partners, customers or suppliers. The
Court of Firgt Instance and the Court of Justice have acknowledged that it is legitimate to refuse to
reveal to such undertakings certain letters received from their customers, since their disclosure might
easily cxpose the authors to the risk of retatiatory measures|?, Therefore the notion of other confi-
dential information may include information that would enable the parties to identify complainants
or other third parties where those have a judtified wish to remain anonymous.

(% In the merger contro} areg, this may apply in particular to SUbmisions by a Member State under article 9 (2) of the

Meger Regulaion with regard to a case referrdl.

(4 . Article 16(1) of the implementing Regulation and Anicle 17(3) of the Mager Implementing Regulation: Case T-
7/89 Haodes Chemicals NV v Commission, [1991] ECR 11-1711, paragrgph 54: Cae 7-23{99, LR AF 1998 AfS v
Commision, [2002] ECR 111705, paragraph 170.

{ Judgement of 18.9.1936 in Case T-353/94, Postbark NV v Commission, [1996] ECR 11-021, paragraph 87. y

() The Cc\rnnu.u-m:{:1 Courts have {)ronounced upon this question both in cases of alleged ahuse of a dominant position

{Article 82 of ¢

e EC Treaty) {Case 7-65/89, BPB Industries ad British Gypsum [1993] ECR 13-389; and Case C-310{

93P, BPB Industries and British G{j%lm [1995] ECR -865), and in merger Cases T-221§95 Endemol ¥ Commission

[1999] ER i1-1299, paragraph

, and Case T-5{02 Laval v. Commission [2002] BR 14381, paragraph 98 et seqy).
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20,

The category of other confidential information also includes military secrets.

3.2.3 Criariafor_the acceptance of requests for confidential treatment.

21,

22.

23.

24,

25.

26.

Tnformation will be classified as confidential where the person or undertaking in question has made
a claim to this effect and such claim has been accepted by the Commission {'}.

Claimsfor confidentiality must relate to information which is within the scope of the above descrip-
tions of business secrets or other confidentia information. The reasons for which information is
claimed to be a business secret or other confidential information must be substantiated {*). Confiden-
tiality claims can normally only pertain to information obtained by the Commission from the same
person or undertaking and not to information from any other source.

Information relating to an undertaking but which is already known outside the undertaking (in case
of a group, outside the group), or outside the association to which it has been communicated by
that undertaking, will not normally be considered confidential {*). Information that has lost its
commercial importance, for instance due to the passage of time, can no longer be regarded as confi-
dential. As a general rule, the Commission presumes that information pertaining to the parties' turn-
over, sales, market-share data and similar information which is more than 5 years old is no longer
confidential (4.

in proceedings under Articles 81 and 82 of the Treaty, the qualification of a piece of information as
confidential is not a bar to its disclosure if such information is necessary to prove an alleged infrin-
gement {inculpatory document? or could be necessary to exonerate a party {‘exculpatory document),
In this case, the need to safeguard the rights of the defence of the parties through the provision of
the widest possible access to the Commission file may outweigh the concem to protect confidential
information of other parties ). It is for the Commission to assess whether those circumstances
apply to any specific situation. This calls for an assessment of all relevant elements, including:

— the relevance of the information in determining whether or not an infringement has been
committed, and its probative vaue:

— whether the information is indispensable:

— the degree of sensitivity involved (towhat extent would disclosure of the information harm the
interests of the person or undertaking in question)

- the preliminary view of the seriousness of the aleged infringement

Similar considerations apply to proceedings under the Merger Regulation when the disclosure of
information is considered necessary by the Commission for the purpose of the procedure ().

Where the Commission intends to discloseinformation, the person or undertaking in question shall
be granted the possibility to provide a non-confidential version of the documents where that infor-
mation is contained, with the same evidential value as the original documents (7).

C. When is accessto the file granted?

Prior to the notification of the Commission's statement of objections pursuant to the provisions
mentioned in paragraph 1, the parties have no right of accessto thefile.

() See paragrgph 40 below.

{3 See paragraph 35 below. _ N .
("} However, business secrets or other confidential informationwhich are given to a trade or professond association by

its members dO NOt fose their confidential nature with regard to thitd parties and may therefore not be passed on to
complainants, Cf. Joined Cases 209 t0 215 and 21878, Fedetab, [1980] ECR. 3125, paragraph 46.

{% See paragraphs 35- 38 below on asking unde’td;ii[gsto identify confidential information.

) . Articde 27(2) of Regulation {EC} No 1/2003

Artide 15{3) of the Implementing Regulation.

{4 Article 15{1) of the Merger implementing Regulaion.
{) C. paragraph 42 below.
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27.

28.

1.

29.

30.

31.

32.

¥

In antitrust proreedings under Articles 81 nnd 82 of the Treaty

Access to the filewill be granted upon request and, normally, on a single occasion, following the noti-
fication of the Commission's objections to the parties, in order to ensure the principle of equality o
arms and to protect their rights of defence. As a general rule, therefore, no access will be granted to
other parties' repliesto the Commission's objections.

A party will, however, be granted access to documents received after notification of the objections at
later stages of the administrative procedure, where such documents may constitute new evidence —
whether of an incriminating or of an exculpatory mature —, pertaining to the allegations concerning
that party in the Commission's statement of objections. This is particularly the case where the
Commission intends to rely on new evidence.

In proceedings under the Merger Regulation

In accordance with Article 18(1) and (90f the Merger Regulation and Article 17(1) of the Merger
Implementing Regulation, the notifying parries will be given access to the Commission's file upon
request at every stage of the procedure following the notification of the Commission's objections up to
the consultation of the Advisory Committee. In contrast, this notice does not address the possibility of
the provision of documents before the Commission states its objections to undertakings under the
Merger Regulation {).

PARTICULAR QUESTIONS REGARDING COMPLAINANTS AND OTHER INVOLVED
PARTIES

The present section relates to situations where the Commission may or has to provide access to
certain documents contained in its file to the complainants in antitrust proceedings and other involved
parties in merger proceedings. Irrespective of the wording used in the antitrust and merger imple-
menting regulations {*), these two situations are distinct — in terms of scope, timing, and rights —
from access to the file, as defined in the preceding section of this notice.

A. Provision of documents to complainants in antitrust proceedings

The Court of Firgt Instance has ruled *) that complainants do not have the same rights and guarantees
as the parties under investigation. Therefore complainants cannot daim a right of access to the file as
established for parties.

However, a complainant who, pursuant to Article 7(1) of the Implementing Regulation, has been
informed of the Commission's intention to reject its complaint (4, may request access to the docu-
ments on which the Commission has based its provisional assessment {*). The complainant will be
provided access to such documents on 1 single occasion, following the issuance of the letter informing
the complainant of the Commission’s intention to reject its complaint.

Complainants do not have a right of access to business secrets or other confidential information
which the Commission has obtained in the course of its investigation ().

This question IS dealt With in the Directorate Generd Competition document DG COMP Bed Practices on the

conduct of EC merger &omtiol proceedings', available on the web-gte of the Directorate General for Competition:
http:fJeuropa.eu.intjcomm/competitionfindex_enhtmi,

/ Cf. Anicle 8(1) o the implementing Regulation, which speaks about 'access to documents to complainants ad

0

{
)
V]

Anide 17{2) of Mege Implementing Iation which speaks about ‘access to file' t0 Other involved parties in SO
far as this IS necessary for sFu: purposes of preparing their comments.

See Gaw T-17/93 Matra-Hacherte SA v Commission, [1994] KR 11-505, paragraph 34. The Coun ruled that the rights
of third parties, as iaid down by Anide 19 of the Coundl Reguldion No 17 of 6.2.1962 (now replaced by Artide
27 of Regulation (EC) No 1/2003), were limited to the right to participatein the administrativeprocedure.

By means of a letter issued In accordance with Article 7(1} of the Implementing Regulation.

CL Article 8(1) of the implementing Regulation,

Cf. Anidle&{1) of theimplementing Regulation.
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B. Provision of documents to other involved parries in merger proceedings

33. In accordance with Artide 17{2} of the Merger Implementing Regulation, access to the file in mesger

35,

{)
0
&
Y]
]
Y]
0
0
0

proceedings shall also be given, upon request, to other involved parties who have been informed of
the objections in so far as thisis necessary for the purposes of preparing their comments.

. Such other involved parties are parties to the proposed concentration other than the notifying parties,

such as theseller and the undertaking which is the target of the concentration (').

N. PROCEDURE FOR IMPLEMENTINGACCESS TO THE HLE
A. Preparatory procedure

Any person which submits information or comments in one of the situations listed hereunder, or
subseguently submits further information to the Commission in the course of the same procedures,
has an obligation to clearly identify any materia which it considers to be confidential, giving reasons,
and provide a separate non-confidential version by the date set by the Commission for making its
views known (%:

a) In antitrust proceedings

- an addressee of a Commission's statement of objections making known its news on the objec-
tions *);

— acomplainant making known its views on a Commission statement of objections {};

— any other natural or legal person, which applies to be heard and shows a sufficient interest, or
which is invited by the Commission to express its views, making known its views in writing or
at an ora hearing ¢%;

— acomplainant making known his views on a Commission letter informing him on the Commis-
sion's intention to reject the complaint (%),

b

=

In merger proceedings

— notifying parties or other involved parties making known their views on Commission objec-
tions adopted with a view to take a decision with regard to a request for a derogation from
suspension of a concentration and which adversely affects one or more of those parties, or on a
provisional decision adopted in the matter (};

- notifying parties to whom the Commission has addressed a statement of objections, other
involved parties who have been informed of those objections or parties to whom the Commis-
sion has addressed objections with a view to inflict a fine or a periodic penalty payment,
submitting their comments on the objections (%

— third persons who apply to be heard, or any other natura or legd person invited by the
Commission to express their views, making known their views in writing or at an ora
hearing ()

— any person which supplies information pussuant to Article11 of the Merger Regulation

Cf. Artide11({} o the M Implementing Regultion.

Cf. Article 16(2) of the Implementing Regulation and Article 18{2} of the Meger Implementing Regulation.
pursuant t0 Article 10(2) Of the

pursuant to Article 6(1) of the Implementing Regulation.

putstant to Article 13(1) and (3) of the Implementing Regulation.

pursuant to Artiele 7{1) of the Implementing Regulation.

Article 12 of the Merger Imolementing Regulation.

Article 13 of the Merger Implementing Regudation.

punuant to Article 16 of the Merger Implementing Regulaion.
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36. Moreover, the Commission may require undertakings (3, in all cases where they produce or have
oroduced documents, to identify the documents or parts of documents, which they consider to
contajn business secrets or other confidentia information belonging to them, and to identify the
undertakings with regard to which such documents are to be considered confidential ().

37. For the purposes of quickly dealing with confidentiality claims referred to in paragraph 36 above, the
Commission may set a time-limit within which the undertakings shall: (i) substantiate heir claim for
confidentiality with regard to each individual document or part of document; (ii) provide the Commis-
sion with a non-confidential version of the documents, in which the confidential passages are
deleted £). In antitrust proceedings the undertakings in question shall aso provide within the said
time-limit a concise description of each piece of deleted information (%).

38, The non-confidential versions and the descriptions of the deleted information must be established in a
manner that enables any party with access to the file to determine whether the information deleted is
likely to be relevant for its defence and therefore whether there are sufficient erounds to request the
Commission to grant access to the information claimed to be confidential.

B. Treatment of confidential information

39. In antitrust proceedings, if undertakings fal to comply with the provisions set out in paragraphs 35 to
37 above, the Commission may assume hat the documents or statements concerned do not contain
con de nf (). The Commission m y consequently assume that the undertaking has no
obj ti  tothe disclosure of the dacuments or statements concerned in their entirety.

40. in both antitrust proceedings and in proceedings under the Merger Regulation, should the person or
undertaking in question meet the conditions set out in paragraphs 35 to 37 above, to the extent they
are applicable, the Commission will either:

— provisionally accept the claims which seem justified: or

— inform the person or undertaking in question that it does not agree with the confidentiality claim
in whole or in part, where it is apparent hat the claim is unjustified.

41, The Commission may reverse its provisional acceptance of the confidentiality claim in whole or in
part at a later stage.

42. Where the Directorate General for Competition does not agree with the confidentiality claim from the
outset of where it takes the view that the provisional acceptance of the confidentiality claim should be
reversed, and thus intends to disclose information, it will grant the person or undenaking in question
an opportunity to express its vicws. In such cases, the Directorate General for Competition will inform
the person or undertaking in writing of its intention to disclose information, give its reasons and set a
time-limit within which such person or undertaking may inform it in writing of its views. if; following
submission of those views, a disagreement on the confidentiality claim persists, the matter will be
dealt with by the Hearing Officer according to the applicable Commission terms of reference of
Hearing Officers (%),

() L sierger procesdings the principles st out in the present and subsequent paragraphs alse gpply to the persons

referred to In Article 3(1)(b) of Merger Regulation.

(& C. Article 16(3) of the Implementing Regulation and Artide 18(3} of the MG?H Implementing Regulation, Thisalso
applies to documents gathered by the COmmissan in an inspection pursuant 10 Article 13 of the Merger Regulation
and Artides 20 and 21 of Regulation (EC) No 1/2003.

{ Cf. Artide 16(3) of the Implementing Regulaion and Artide 18(3) of the Merger Implementing Regulation.

{) CF article 16{3) of the fmplementing Regulation.

{) Cf. Artide 16 of the implementing REgufétiOI"l.

{8} Cf. Article 9 of the Commission Deaison of 23.5.2001 an the terms of reference of hearing officers in certain
competition proceedings Of L 162 19.6.2001, p. 21.
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43, Where there is a risk that an undertaking which is able to place very considerable economic or
commercial pressure on its competitors or on its trading partners, customers or suppliers will adopt
retaliatory measures against those, asa ce of their collaboration in the investigation carried
out by the Commission (¥, the Commission will protect the anonymity of the authors by providing
access to a non-confidential version or summary of the responses in question (%), Requests for anon-
ymity in such circumstances, as well &s requests for anonymity according to point 81 of the Commis-
sion Notice on the handling of complaints {*} will be dealt with according to paragraphs 40 to 42
above.

C. Provision Of access to file

44, The Commission may determine that access to the fileshal be granted in one of the following ways,
taking due account of the technical capabilitiesof the parties:

— by means of a CD-ROM(s} or any other electronic data storage device as may become availablein
future;

— through copies of the accessiblefilein paper form sent to them by mail;
— by inviting them to examine the accessible file on the Commission's premises.
The Commission may choose any combination of these methods.

45, In order to facilitate access to the file, the parties will receive an enumerative list of documents setting
out the content of the Commission file, as defined in paragraph 8 above.

46, Access is granted to evidence as contained in the omi file, in its original form: the Commis-
sion is under no sbl: to provide a translation of di it the i (9.

47, If aparty considers that, after having obtained access to the filg, it requires knowledge of specific non-
accessible information for its defence, it may submit a reasoned reguest to that end to the Commis-
sion. If the services of the Directorate General for Competition e not in 1 position to accept the
request and if the party disagrees with that view, the matter will be resoived by the Hearing Office in
accordance with the applicable terms of reference of Hearing Officers (?).

48. Access to the file in accordance with this notice is granted on the condition that the information
thereby obtained may only be used for the purposes of judicial or administrative proceedings for the
application of the Community competition rules at issue in the related administrative proceedings {9).
Should the information be used for a different purpose, at any point in time, with the invelvernent of
an outside counsel, the Commission may report the incident to the bar of that counsel, with a view to
disciplinary anion.

49. With the exception of paragraphs 45 and 47, this section C applies equally to the grant of access to
documents to complainants (in antitrust proceedings) and to other involved parties (in merger
proceedings).

{"} CE paragraph 19 aove

{)} Cf. CaeT-5{02, Tetra Laval vs. Commission, [2002] ER 11-4381, paragraph 98, 104 and 105.

() Commission Naoticeon the handling of complaints by the Commission under Articles 81 and 82 of the EC Treaty, QJ
C 101, 27.4.2004, p. 65.

) C. Case T-25/95¢t i, Cimenteries, paragrgph 635.

¢ Cf. Artide 8 of the Commission Drecision of 23.5.2G¢1 on the terms of reference of hearing officers in certain
competition proceedings, ©f L 162. 19.6.2001, p. 21.

¢ . Articles 15(4) and 8(2} o the Implementing Regulation, respectively, and Article 17{4) of the Merger Imple-
menting Regulation.



EXHIBIT E



THISEXHIBIT HAS BEEN
REDACTEDINITS ENTIRETY



EXHIBIT F



UNITED STATES DISTRICT CO

DISTRICT OF MASSACHUSE1
)
IN RE: )
)
APPLICATION OF MICROSOFT )
CORPORATION ) Civil Action 06-MBD-10061{MLW)
)
)
)
)

MEMORANDUM OF THE COMMISSION OF THE EUROPEAN COMMUNITIES
IN SUPPORT OF NOVELL, INC.’S MOTION T O QUASH

The Commission of the European Communities (hereinafter ** European Commission™ or
"Commission™) respectfully submits this Memorandum in support of Novell, Inc.’s ("Novell™)
motion to quash the subpoena served by Microsoft Corporation (*Microsoft”). The European
Commission respectfully submits that denying Novell’s motion to quash and permitting the
discovery requested by Microsoft would contravene principles of international comity since, in
this case, the Commission is not receptive to the judicial assistance sought by Microsoft pursuant
to 28 U.S.C. $1782and, indeed, believesthat enforcement of Microsoft's subpoenawould pose a
serious risk that the Commission's rules and procedures concerning competition law
enforcement would be circumvented.

l. INTRODUCTION

A Background On theInstitutional Structure of the Commission And its
Decision-Making Process.

The European Commission will first providea brief explanation of the institutional
structure put in place by the relevant international treaties and agreements that established the

European Union. For purposes of the present proceedings, the relevant treaty isthe Treaty



establishing the European Community (see consolidated version in OJ C 325, 24.12.2002, p. 33)
The main institutional provisions of this Treaty may be summarized as follows.

The Member States have agreed to transfer a large part of their sovereign powersin many
areas to the European Community. The competences transferred are exercised by the European
Parliament and the Council of Ministers acting as co-legislator on the basis of proposals
submitted by the European Commission. The European Commission, which is one of the
institutions of the European Community, is its basic executive and administrative organ. Among
its functionsisto ensure the effective enforcement of and compliance with the provisions of the
Treaty, arolewhich is referred to asthe guardian of the Treaty" (see Article 211 of the EC
Treaty). The Commission's responsibilitieswithin the organizational structure of the European
Community extend to awide range of subject areas. Functionally, the Commission's powers
include proposing legidlation, managing and implementing European Union policies, budget and
law enforcement. In a number of areas, the Commission has been granted powersto enforce
directly the Treaty regulationsand decisions promulgated pursuant to it.

Although it has no legal personality itself, which is vested with the European
Community, the Commission is aso entrusted with the task of representing the European
Community on the international stage, including in contexts of litigation like in this case where
the European Community's interestsare at stake or likely to be affected.

With regard in particular to competition law and policy, the Treaty conferred on the
Commission substantial decisiorrmaking powers. Through the Directorate-General for

Competition (hereinafter "DG Competition™), which is one the of the Commission's internal
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departmentst, the Commission enforcesthe Treaty's provisionsrelating to competition law.
These provisionsinclude, in particular, Article 81 (relating to anti-competitive agreements,
including cartels), Article 82 (relating to abuse of dominant position), Article 87 (relating to
market-distortingstate aid), and specific legislation regulating concentrations of undertakings
with Community dimension (i.e. mergers).
B. Microsoft's Application For Discovery BeforeTheDistrict Court.
The European Commission has been informed that on March 3,2006, Microsoft filed an

ex parte application pursuantto 28 U.S.C § 1782 inthis Court requesting the Court to endorse a
subpoena to Novell to produce documents. The Commission has also been informed that the
Court issued an order on March 7,2006, autherizing Microsoft to serve the subpoena and
authorizing Novell to file a motion to quash. The Commission has further learned that the Court
held a hearing on March 28,2006 and provisionally ordered Novell to produce certain of the
documents requested in Microsoft's subpoena. On March 30,2006, pursuant to the Court's
instruction, Novell and Microsoft agreed that the scope of Microsoft’s subpoenato Novell would
be modified to request the following:

""Novell shall produce all non-privileged documentsin its

possession, custody or control asof the date of service of the

origina subpoena on Novell, that constitute or summarize

communications between Novell, the Commission, the Monitoring

Trustee, OTR or any other third party known or believed by Novell

to have been retained by the Commission, relating specificaly to

or referencing the subject matter of the SO, namely Microsoft's

complianceor alleged failure to comply with its obligations under

Articles 5{a) and (c) of the 2004 Decisionto provide completeand

accurate technical documentation embodying the Interoperability
Information.™

' Dt Competition, as an internal department of the European Comnission, has no power to act autonomously. The
actions and law enforcement activities it undertakes are carried out under the prior authorization and on behslf of the
European Commission. the Commission being the decision making organ of the European Community in areas of
competition law.

- 3 -



The Commission also has been informed that the Cowt suspended issuing its provisional
order of March 28,2006 until April 6,2006 to offer inter alia the Commission an opportunity to
authoritatively present its position on Microsoft's (revised) discovery request.

The European Commission is grateful for this opportunity and, by the present
Memorandum, would like to state its position authoritatively on Microsoft's discovery request
and Novell's motionto quash.? The Commission believesthat Microsoft’s request raises very
important issues and problemsof law and policy, in particular as regardsthe enforcement of the
rules on accessto materia in the Commission's file and rights of a defendant in the
Commission's antitrust investigations.

II. FACTUAL AND LEGAL BACKGROUND

A The Framework Within Which The European Commission CarriesOut Its
Antitrust I nvestigations.

The Commission's powers of enforcement in competition law are set out in Council
Regulation 112003 (OJNo L 1, 4.1.2003, p. 1, acopy of which is attached as Exhibit B).>
Regulation 112003 provides specific meansfor investigating suspected infringements of
competition law, notably by issuing formal requests for information, taking oral statements,
conducting onsite ingpections, etc. Regulation 112003 is further implemented by Commission
Regulation No. 77312004, which sets out more precise rules governing certain procedural issues
in competitionlaw enforcement before the Commission.

It iswell established in European Community law, in general, and competition law, in
particular, that the rights of defense and the right to be heard of potentially affected entities and
individualsare properly respected. Asthe European Cowt of Justice has held inits judgment in

connectionwith Hoffman-La Roche Co. AG v. Commission, [1979] ECR 461: " observance of

% A copy of the Authority issued by the Commission inthis matter is attached hereto as Exhibit A
# Council Regulation 1/200 replaced Counsil Regulation No. 17/62.
.



the right to be heardisin all proceedingsin which sanctions, in particular finesor penal @
payments, may be imposed a fitndamental principle of Community law which must be respected
[.7°f

In line with this judgment and established case law of the European Court of Justice and
the Court of First Instance, the Commission has put in place a number of procedural rules which
guaranteethe application of the principleof equality of arms, the protection of the rights of
defense and due processin proceedings before the Commission. In particular, therules on
accessto material in the Commission's file were adopted for the purpose of enabling potentially
any affected party to effectively exercisetheir rights of defensein Commission competition
proceedings.

The" Commission's file" in a competition law investigation (hereinafter also referred to
as"thefile") consists of al documents, which have been obtained, produced and/or otherwise
assembled by the Commission, during the investigation phase.® Accessto the fileis granted to
adversely affected partiesin proceedings before the Commission. The accessis granted to all
documents making up the Commission's file, with the exception of internal documents, business
secrets of other entities or other confidential information.® Thisaccessis granted after a
Statement of Objections has been addressed to the party concerned setting out the Commission's

provisiona findings from the investigation concerning a potential violation of the competition

* Judgment of the Court of February 13, 1979 in Case 85176, Hoffmann-L.a Roche & Co. AG v. Commission [1979]
ECR 461, acopy of which is attached as Exhibit C.

5'See Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 81and 82 of the
EC Treaty, and Articles 53,54 and 57 of the EEA Agreement and Regulation (EC) No 13912004.01 2005/C 325,
22.12.2005, p. 7 (“Notice on access to file”), at paragraph 7, a copy of which is attached as Exhibit D. Thisnotice
replaces an ‘earlier but similar Commission Notice of 1997 on access to file; see GJ C 23 0£23.01.1997.

“Intemal documents” can be neither incriminating nor exculpatory. They do not constitute part of the evidence on
which the Commission can rely in its assessment of acase. Thus, the parties will not be granted access to internal
documentsin the Commission file. Given their lack of evidential value, this restriction on access to internal
documents does not prejudicethe proper exercise of the parties' right of defense. See Commission Notice on access
tofile, at paragraph 3.1.
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rules.” Obviously there are certain limitations to access. The European Court of Justice has
confirmed that " the Commission is allowed to preclude from the administrative procedure
evidence which has no relation to the allegations of fact and of law in the Statement of
Objections and which therefore has no relevance to the investigation.” ®

Where an adversely affected party believes that the Commission's Services (i.e. inthis
case DG Competition) have erroneously or unlawfully withheld documents which are necessary
for its defense, it may make a requestto the Hearing Officer for a decisionto enable it to have
access to such documents. The Hearing Officer is responsible for safeguardingthe rights of
defense of the parties concerned in Commission proceedings.” The Hearing Officer, from
administrative and functional pointsof view, is not an official of DG Competition. He or sheis
independent and directly attached to the office of the Commissioner in charge of competition
policy.!® The Hearing Officer reportsto the competition Commissioner and ultimately the
Commission.

The Hearing Officer, once properly seized of arequest by an interested party, hasthe
power to decide inter alia whether to grant or refuse access to the documents sought. A decision
by the Hearing Officer to authorizeor not to authorize the disclosureof certain documentsto a
party concerned is ultimately susceptible to judicial review by the Court of First Instance and the
European Court of Justice. Similarly, an entity which considers that certain of the documents in
the Commission's file contain its business secrets that should not be disclosed to the defendant

seeking access, can appeal directly a decision by the Hearing Officer authorizing access to the

7 See Notice on access to file, supra, at paragraph 10.

¥ See Judgment of the Court of Justice of January 7,2004, in Joined Cases C-204/00 P, C-205/00 P, C-211/00 P, C-
213100 P, C-217/00 P and C-219100 P, Aalborg Portland, [2004] ECR, not yet reported, at paragraph 126, a copy of
which isattached as Exhibit E

¥ See Articles 1 and 8 of the Commission Decision of May 23,2001 on the terms of reference of hearing officersin
certain competition proceedings, 0J 2001 L 162, 19.6.2001, p. 21 (hereinafter ''the Hearing Officer Decision™).
Currently, there are two personsserving as Hearing Officers.

'* See Article 2 of the Hearing Officer Decision, supra.

-6
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Court of First Instance and the European Court of Justice. !

Documents obtained through access to the file cannot be used for any purpose other than
the proceedings applying competition law before the Commission or in proceedings beforethe
European courts. This safeguard is contained in Article 15 of Regulation 77312004, which
stipulates that documents obtained through accessto file may only beused " [...]for the
purposesofjudicial and administrative proceduresfor the application of Articles81 and 82 of
the Treaty.” Furthermore, the European Commission Notice on accessto file states that:

" Should the information be used for a different purpose, at any
point in time, with the involvement of an outside counsel, the

Commission may report the incident to the bar of that counsel,
with aview to disciplinary action.™?

It isimportant to note that the Commission makesthat obligation and the attending sanctions
clear in astandard letter to all concerned and their counsel, when addressing to them a Statement
of Objections and providing accesstofile.

B. TheProceedingsAgainst Microsoff Pursuant To Article24 of Regulation
112003.

On March 24,2004, the Commission adopted a decision in Case COMP/C-
3137.792 - Microsoft (“"the Decision™), in which it concluded that Microsoft had abused its
dominant position in PC operating systems by:

e (i) refusing to provide interoperability information necessary for competitors to be
ableto effectively compete in the work group server operating system market, and

e (i) tying its Windows Media Player with the Windows PC operating system.
The Commission imposed a fine of 497,196,304 on Microsoft and ordered it to bring the

above-mentioned infringements of Article 82 EC to an end (Article 4 of the Decision). In

particular, the Decision ordered Microsoft to supply interoperability information to interested

1! See Article 9 of the Hearing Officer Decision, supra.
12 Commission Notice on accesstofile, p. 7.
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undertakings onreasonable and non-discriminatory terms and conditions (*the interoperability
remedy™, Article 5 of the Decision), and to offer a full- functioning version of its WindowsPC
operating system which does not incorporate Windows Media Player (“'the tying remedy,"
Article6 of the Decision).

The Decision also provided for the establishment of a mechanism to monitor proper and
accurate implementation, including the appointment of a Monitoring Trustee, whose role isto
provide expert advice to the Commission on Microsoft's compliance with the Decision.
Microsoft was granted a deadline of 120 daysto implement the interoperability remedy, and a
deadline of 90 days to implement the tying remedy.

The obligationsimposed by the Decision on Microsoft were suspended, pending the
Court of First Instance's consideration of Microsoft's request for interim measures. Microsoft's
applicationfor interim measureswas, however, dismissed by the President of the Court of First
Instance on December 22, 2004.'* Consequently, Microsoft is under an obligationto comply
with the Decision without delay.

On July 28, 2005, the Commission adopted another decision concerning the monitoring
mechanism contained in Article 7 of the Decision.!* The July 2005 decision setsout, in
particular, the framework under which the Monitoring Trustee, mentioned earlier, will work.
Subsequent to this July 2005 decision, the Commission invited Microsoft to put forward
candidatesfor appointment as Monitoring Trustee. On October 4,2005, on the basis of a short
list of candidates submitted by Microsoft itself, the Commission appointed as Monitoring
Trustee by common agreement with Microsoft, Professor Neil Barrett, a British computer

science expert.

13 Order of thePresident of the Court of First Instanceof December 22,2004 in Case T-201104 R, Micr osoft v

Commission, [2004] ECR, not yet reported.
See doc. C (2005) 2988 final.



It isimportant to clarify at this stagethat Article 24 of Council Regulation 112003 grants
the Commission the power to impose on partiesdaily penalty payments, not exceeding 5% of the
average daily turnover of the partiesconcerned in the preceding businessyear. The purposeisto
compel partiesto put an end to infringement of Article 81 or 82 EC Treaty following a
prohibition decision taken against them by the Commission pursuant to Article 7 of Regulation
112003 (see Article 24(1)(a)).

In this context, the Commission, on the basis of an opinion on the Technical
Documentation from the firm, OTR ("' Organization and Technology Research™), which isan
outside technical expert firm retained by the Commission to assist it on technical issues, decided
to open proceedings against Microsoft in order to compel it to comply with its obligations
stemming from the Decision. Conseguently, on November 10,2005, the Commission issued
another decision against Microsoft, pursuant to Article 24(1) of Regulation 112003 ('the Art
24(1) Decision™), for failure to comply with the interoperability provisionsof its March 2004
Decision. This November 2005 decisionisthefirst step in a procedureleading to the imposition
of daily penalty payments pursuant to Article 24 of Regulation 112003. By means of this
November 2005 decision, a penalty payment of up to 2 million per day wasimposed on
Microsoft, from December 15,2005, in the event that it is established that Microsoft did not to
comply with Article 5(a) and (c) of the Decision, i.e. its obligationsto: (i) supply complete and
accurate interoperability information, and (ii) to make that information available on reasonable
terms, asexplained earlier.

In the meantime, the Monitoring Trustee had been appointed and assumed his advisory
functions. In light of his reports on the state of the Technical Documentation provided to the

Commission by Microsoft in responseto the Art 24(1) Decision, the Commission, on December

-9.
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21,2005, adopted a Statement of Objectionsagainst Microsoft. This December 2005 Statement
of Objectionstook the preliminary view that Microsoft had not yet complied with its obligation
to supply complete and accurate interoperability information. A hearing was held at the request
of Microsoft on March 30-31,2006 on the objections raised in the December 2005 Statement
concerning compliance with the interoperability remedy.

m. ARGUMENT
In Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241 (2004), the United States

Supreme Court articulated the factorsthat a Court should consider when it rules on an
application pursuantto 28 U.S.C. § 1782(a). According to the Supreme Court, a District Court
may inter alia take into account: " the receptivity of the foreign government or the court or
agency abroad to U.S. federal-court assistance,” and also " whether the § 1782¢a) request
concealsan attempt to circumventforeign proof-gatheringrestrictionsor otherpolicies of a
foreign country or the United States.” (Id. at 264) (emphases added).

The Commission respectfully submitsthat, inthis casg, it is not receptiveto U.S. federal
court assistance for essentially two reasons. (1) the Commission does not require assistance from
the United States federal courts under 28 U.S.C. § 1782(a} becausethe Commission hasthe
power to lawfully obtain from Novell all documents relevant to its investigation; and (2)
Microsoft’s discovery request under 28 U.S.C. § 1782(a) is seen rather as an attempt to
circumvent established rules on accessto file in proceedings before the Commission.

A. TherelsNo Need Here For United StatesFederal Court Assistance.

It should first be noted that, contrary to what is suggested in the Court's preliminary order
of March 28,2006, the Commission has the legal power, under Article 18 of Council Regulation
No 112003, to " require undertakingsand associations of undertakingsto provide all necessary

information” Whether or not they are the target of an investigationor suspected of an
-10 -
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infringement of the competition rules. Indeed, the Commission has such powers and exercises
them very frequently. If the partiesor thud parties do not provide the requested information, the
Commission can order and has many times in the past ordered productionand imposed heavy
fines, under Article 23 of Regulation 1/2003 (and Article 15 of the preceding Regulation 17/62),
in order to induce compliance.

The Commission has made use of its powersto gather informationand obtained from
Novell the information which it deemed relevant in the present proceedings. More precisely,
Novell was one of the companieswhich evaluated the technical documentation provided by
Microsoft in regard to the interoperability remedy. Following thisfirst evaluation, the
Commission addressed a request for information, pursuant to Article 18 of Regulation No.
1/2003, to Novell on October 4,2005. Novell responded to this request on October 13, 2005.
The information gathered by means of this request was relied upon in the December 21,2005
Statement of Objections addressed to Microsoft. >

Thisinformation gathering power of the Commission, under Article 18 of Regulation No.
112003, does not and did not depend on Novell being a party to the Commission proceedings
against Microsoft. Novell isin any event an "' interested third paty.  pursuant to Article 13 of
Regulation No 77372004, in the proceedingsagainst Microsoft. Moreover, Novell, asan
"interested third paty:  was also heard at the oral hearing held at the request of Microsoft on
March 30-31,2006.

In sum, the Commission has all the power to request any informationfrom Novell or any
other third company at any timethat is relevantto the proceedingsin the Microsoft case.

Therefore, the Commission authoritatively submits to the District Court that it does not need, in

15 See paragraph 22 of the Statement of Objections. For the precise formulation of the questionsraised, see footnote
23 of the Statement of Objections.
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the present case, judicial assistance from the United States federal courts under Section 1782(a).
Indeed, the Commission hasalready exercised these powers in the present case to gether from
Novell al the information it deemed necessary in the context of the relevant proceedingsin the
Microsof ?case concerning the interoperability remedy.

B. Ordering Discovery Would Circumvent The European Community Rules On
AccessToFile.

In the Commission's view, a discovery request under 28 U.S.C. §1782(a) relating to an
ongoing investigation risks circumventing the established rules and procedures applicable to
accessto file in proceedings before the European Commission chiefly for the following reasons.

L. Microsoft’s rightsof defense are adequately protected by the applicable
European rules on accesstofile.

The Commission submitsthat Microsoft's rights of defense, in relationto the objections
raised in the December 2005 Statement of Objectionsfor failureto comply with the
interoperability remedy, are adequately protected by the existing rules on accessto file that are
routinely applicableto al parties subject to such competition law proceedings beforethe
European Commission.

Indeed, once it received the above-mentioned Statement of Objections, Microsoft
requested accessto the file and to the documentsidentified in the annex to the Statement of
Objections, including all the documents exchanged between the Commission services and the
Monitoring Trustee and all the documents exchanged between the Commission's Services and
the company OTR in relationto all matters covered by the Statement of Objections.'® By letter
of January 30,2006, Microsof ?requested further access to the Commission's file pertainingto
the correspondence between the Commission, on the one hand, and third parties such asthe

companies Sun, Oracle, IBM and Nowell, on the other hand. Furthermore, Microsof ?requested

16 E-mail from Jean-Yves Art, Microsoft's Director of Competition EMEA, of December 23, 2005.
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accessto file reflecting the discussionsthat have taken place between third parties, in particular
Sun, IBM and OTR, and the Monitoring Trustee. '’

Following Microsoft's request, the Hearing Officer took the position that the
correspondence between the Commissions' services, on the one hand, and the Monitoring
Trustee and OTR, on the other hand, constitute internal documents which, according to the
applicable rules and provisions explained earlier, are in principle not accessible to Microsoft. '*
By contrast, after confidentiality waivers had been provided by those undertakings participating
asthird parties, Microsoft was given timely access to communications between the Commission
and those third partiesthat related to the issues raised in the Statement of Objections of
December 21, 2005."

The Commission has, therefore, given to Microsoft accessto al third party
documentation in its possession, to which Microsoft is lawfully entitled. However, by letter of
March 2,2006, Microsoft specifically requested to have further accessto "any material
submitted by its adversariesto the Trustee and OTR.” %°

In order to verify whether this further request by Microsoft was well-founded, the
Commission asked the company OTR and the Monitoring Trustee to disclose and transmit to the
Commission any documentsthey had received directly, without the Commission's knowledge,
fromthird parties or from Microsoft in carrying out their respectiveduties, as well as any

mmutes they may have taken as regards communications with third parties or with Microsoft.

i7 Letter from Microsoff's counsel lan Forrester to the Hearing Officer of January 30, 2005.

¥ Correspondence between the Commission and the experts is only rendered accessible if it is necessary for
understanding the methedology applied in the experts® reports or for testing their technical correctness. Accordingly,
the Hearing Officer took the view that one piece of this correspondence was indispensable for Microsoff's defense
and ensured that access was effectiveiy granted toiit.
1% etter from the Hearing Officer to |an Forrester of February 8, 2006, acopy of which is attached as Exhibit F.
20 1 etter from Georg Berrisch, Microsoft’s counsel, of March 2, 2006, a copy of which is attached as Exhibit G.
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In line with well established case law,” the Commission, upon receipt of these
documents from the Monitoring Trustee, verified whether third partiescould lawfully claim
confidentiality on any of the documents exchanged with the Tmstee. After having examined the
confidentiality claims of third parties, the Commission transmitted to Microsoft, by letter of
March 28,2006, all the communicationsbetween third partiesand the Monitoring Trustee for
which no reasonable confidentiality claimswere made by the parties and which related to the
objections raised in the December 2005 Statement of Objections., 2

Asregards communications between the company OTR and third parties, OTR has
confirmed in writing to the Commission that no such communicationsrelating to the Statement
of Objections have occurred which are not documented in the Commission's file and to which
Microsoft has therefore not already been granted access. Therefore, it came as a surpriseto the
Commission that Microsoft had decided to turn to a United States federal court for assistance
under 28 U.S.C §1782 in order to gain access to the file, which it had one day earlier (i.e. on
March 2,2006) sought to obtain from the Commission and with respect to which a proceeding
was pending before the Hearing Officer.??

The Commission submits that Microsofi’s rights of defensein relation to the objections
raised in the December 2005 Statement of Objections have been and are sufficiently and
adequately protected. |If Microsoft considers that its rights of defense or any other right is being

violated or not respected in this case, it can bring the matter before the Court of First Instance for

21 Qee Judgment of the Court of June 24, 1986 in Case 53/85, AKZO Chemie BV and AKZO Chemie UK Ltd v
Commission [1986] ECR 1965, a copy of which is attached as Exhibit H.

22 1 etter of March 28, 2006 from Cecilio Madero, Head of Unit, DG Competition, to Georg Berrisch, Microsoft’s
counsel, awpy of whichis attached as Exhibit I.

#* Infact, at the timeof writing the present intervention, the Hearing Officer has already replied to aimost all of
Microsoft's reguestsfor access tofile. What the Hearing Officer isstill cross-checking iswhether some of the
correspondence between the Commission and the experts is necessary for Microsoft’s defense and needs therefore to
be rendered accessible. Moreover, Microsoft has not exhausted the possibility it has to turn againtoth H riig
Officer with regard to the decision he has taken that certain documents submitted by third parties are confidential

and unrelated to the case, if it considersit appropriate and necessary for its defense.
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judicial review. Therefore, Microsoft’s gpplication under Section 1782(a) does not appear to be

a genuine and reasonablerequest, but rather an attempt to circumvent the rules on accessto file

which are routinely applicableto all parties in proceedingsof this nature before the Commission.
2 Thereisa seriousrisk that granting the discovery requeststo Microsoft

under 28 U.S.C. §1782(a) relatingto an ongoing antitrust investigation is
dffirmatively harmfil to the Commission'ssovereign interests.

The Commission further submits that the discovery requests made by Microsoft under 28
U.S.C. §1782(a) from other participants in the Commission’s proceedings, if granted, would
seriously compromisethe Commission's powers of investigationand competition law
enforcement.

First, the Commission submitsthat there is a potential risk of subversion of the regulatory
[imitson an antitrust defendant's access to file containing information which the Commission
gathersin itsinvestigation. Those limitsare lawfully imposed by the European Community, in
the exercise of itssovereign regulatory powersin itsterritory and pursuant to the public interest.
Indeed, as a genera rule, the Commission is hound by an obligation of confidentiality which
exists under the EC Treaty, 2* and which applies inter alia to protect confidential informationand
business secrets obtained fiom entities and individuals under its informatiomgathering powers.
As aresult, there are certain elements of the Commission's files (as explained, internal
documents, commercial information and business secrets) to which a defendant is denied access,
typically by way of appropriateredaction.*® Should defendantsin antitrust investigations before
the Commission be granted discovery requests under 28 U.S.C. §1782(a), therewould bea
serious risk that the confidentiality limitations resulting fiom the rules on accessto file would not

be fully respected, for example where the relevant United States rules concerning confidential or

2% See the Treaty Establishingthe European Community, Article287.
25 See Sections IV.B. and C., paragraphs 39-49, of the Commission's Notice on access to file, supra.
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otherwise privileged documentsdiffer from those applicable in the European Community. The
careful balanceto be carried out on the basis of the facts of each individual proceeding between
the defendant's right to accessto file and the information provider's right to confidentiality could
be seriously jeopardized. In the same vein, the protection spacefor internal Commission
deliberations, contributing to the quality of the decision making, could be jeopardized should
internal Commission documents be disclosed to parties through collateral proceedingsin the
United States courts.

Second, the rules governing the conduct of competition law proceedings before the
Commissionimpose restrictionson the purposesfor which the documents obtained through
accessto file can be used. Asexplained, Article 15 of Commission Regulation 77312004
stipulatesthat documents obtained through access to file may only be used “f...f for the
purposes ofjudicial and administrative proceduresfor the application of Articles81 and 82 of
the Treaty.” Furthermore, the Commission's Notice on accessto file states that: " Should the
information be used for a different purpose, at any point in time, with the involvement of an
outside counsel, the Commission may report the incident to the bar of that counsel, with aview
to disciplinaryaction.”?® Asalready explained, the objective of these provisionsisto sanction
unlawful use of the information obtained, in view of the public interest (efficient law
enforcement) and the substantial economic interests at stake. Therefore, the Commission submits
that thereisa serious risk that the documents, which are subject to a discovery request under 28
U.SC. §1782(a), may not be protected at all or not protected to the same extent by the rules

applicable in other jurisdictions. Thisisanother likely scenarioin which the specific ruleson

26 Commission Notice on therulesfor accessto the Commissionfile in cases pursuant to Articles 81 and 82 of the
EC Treaty, Articles 53,54 and 57 of the EEA Agreement and Council Regulation (EC) No13%/2004, in 0J 2005/C
325,22.12.2005,p.7.
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access to file that the Commission has lawfully placed on defendants subject to competition law
enforcement in the European Community could be circumvented.’

Third, a Commission decision granting or refusing accessto fileto adefendantin a
competition law case is subject to judicia control by the Court of First Instance and the
European Court of Justice. These courts have emphasized that the right to accesstofileis" a
corollary of the principle of respect for the rights of the defense.”?®* However, these courts have
also emphasized that not every failure by the Commission to disclose a document to a defendant
constitutes a breach of therights of defense.?’ It is for the Community judiciary to fmally
establish whether a " document which was not disclosed might have influencedthe course of the

»3% \which could lead to the annulment

proceedingsand the content of the Commission'sdecision,
of the Commission's decision. Therefore, adiscovery order by a United Statesfederal court
granting access to documentsto which the Commission has not granted access would risk
interfering seriously with the above-mentioned review by the European Courts concerning the
rights of defense and, thus, is likely to circumvent well-established domestic rules onjudicial

review in the European Community.

C. Conclusion

In conclusion, the European Commission submits that if the Court were to deny Novell's

Motion to Quash and permit the discovery requested by Microsoft, there would be a seriousrisk

" The list of examples contained in thisintervention is not exhaustive asto the potential areas where differences
between the European Community's and the United States' legal systems are likely to occur. Another example is
that the Commission and companies established in the European Community are under obligations asto the
treatment of so-called "' personal data™ contained in documents and information exchanged. See, respectively,
Regulation (EC) No. 45/2001 of 18 December 2000 on the protection of individuals with regard to the processing of
personal data by the Community institutions and bodies and on the free movement of such data(OJL 8, 12.1.2001,
p. 1), and Di rle)ctive 95146 on the Protection of Individuals with regard to the Processing of Personal Data(OJL 281,
2311.95,p31).

% See Judgment of the Court of January 7,2004 in Joined Cases C-204100 P, C-205/00 P, C-211100 P, C-213100P,
217100 P and C-219/00 P, Aalborg Portland A/S, [2004] ECR, not yet reported, at paragraph 68.

See Judement of the Court of January 7,2004 in Joined Cases C-204/00 P, C-205100 P, C-211100 P. C-213100P,
C-217100P and C-219/00 P, Aalborg Portland A/S, [2004] ECR, not yet reported, at paragraphs 72 and 74, acopy of
which is attached asExhibit E.
¥ See Judgment of the Court of January 7,2004 in Joined Cases C-204100 P, C-205100 P, C-211/00 P, C-213100 P,
C-217100P and C-219/00 P, Aalborg Portland A/S, {2004] ECR, not yet reported, at paragraph 76.
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of contravening principlesof international comity by interfering with law enforcement and
sovereign policy choicesin the handling of competition law proceedingsin the European
Community. The European Commission considersthat it already has all the necessary powersto
obtain the information and documents relevant for its competition law enforcement and it has, in
fact, exercised its powersin this case. The European Commission also considersthat
Microsoft’s rights of defense are adequately protected by the rules applicablein the European
Community.

The European Commission, therefore, respectfully submits that it is not receptiveto the
judicial assistancerequested by Microsoft under 28 U.S.C. § 1782(a) becausethe discovery
request in this case is unjustified, unduly intrusive and poses a serious risk of circumventing the

applicablerules on accessto file in competition law investigationsin the European Community.
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