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Dear Judge Poppiti: 

This letter is filed in o ~ ~ o s i t i o n  to AMD's Febmani 9. 2009 reauest that the Soecial 

request should be denied, 
unequivocally expressed - should not be 

particularly when, as is the case here, the European Commission has 
its position that 

: discoverable in U.S. civil antitmst cases. AMD's request, insofar as it 
seeks discovery of any materials other than pre-existing documents, should be denied. Further, 
AMD's entire request is based on its inadvertent receipt of a confidential document. Under 
Delaware's Rules of Professional Responsibility, AMD should have notified Intel promptly of its 
receipt of the document, so that Intel could take protective measures, but AMD failed to do so. 
AMD's request should be denied on this additional basis as well. 

European Commission, Submission to the Antitrust Modemisation Commission, April 4,2006, at 
9). The Commission has made its views known with equal force in U.S. proceedings in which 

have been sought by antitrust plaintiffs. See, e.g., In re: 
Rubber Chemicals Antitrust Litigation, 486 F. Supp. 2d 1078 (N.D. Cal. 2007) ("the Commission 
argues that production of the EC documents would undermine its ability to initiate and prosecute 



future investigations by creating disincentives to cooperate with the Commission and would 
prejudice future investigations"). These international comity considerations are entitled to 
significant weight in assessing AMD's request. As the Supreme Court has made clear, 
"American courts should . . . take care to demonstrate due respect . . . for any sovereign interest 
expressed by a foreign state." Societe Nationale Zndustrielle Aerospatiale v. United States 
District Court for the Southern District ofZowa, 482 U.S. 522, 546 (1987).1 

Many of the documents sought by AMD from Acer and NEC Computers SAS implicate 

Notably, AMD's request does not cite a single case in which the letters rogatory 
rocedure has been used as a means h Nor does AMD's request cite any valid reason - apart from conclusory assertions that 

the information is otherwise unavailable - that the Court should issue a letter rogatory that would 
directly conflict with 

AMD has not, for example, shown that it has made any attempt to elicit the 
production of documents from NEC Computers SAS or Acer Italy in Europe. 

Two other aspects of AMD's request also warrant special attention. First, AMD's request 
is expressly based on its review of the complete Statement of Objections issued by the European 
Commission to Intel in July 2007. That document - which under European law is merely a 
preliminary charging document that does not establish the existence of any violation of European 
competition laws2 - was provided to Intel by the European Commission in confidence and under 
the condition that it not be disclosed outside of proceedings before the Commission. Intel's 
production of the Statement of Objections in this litigation was inadvertent. (Ex. B). As a 
Complainant before the Commission, AMD was entitled to, and received a non-confidential 
version of the Statement of Objections, and was not entitled to the confidential version. (Ex. C, 
Commission Regulation (EC) No. 77312004, Art. 6(1)). AMD has actual knowledge of the 
confidentiality restrictions adhering to the Statement of Objections through its receipt of the non- 

' As courts have observed, the European Commission's role as the "executive and administrative organ of the European 
communit[yJU with respect to con~petition matters entitles the Commission to the respect owed a f o r e i p  sovereip  in a 
comity analysis. See In re: Rubber Chemicals Antitrust Litig, 486 F. Supp. 2d at 1081. 

A s  nurtd in the prti5 rtle3se 5ub1nltttd 3i Fkhih~r .A to :\>ID? r~quest.  3 Srarcmcn~ of'0bj:ctions cxprcss:~ 3 "pr t l~m~nary 
 it^" of!ht ('ornrniri~un rhar "doti  nor pre.iudz !he fin3: nutcomt o i t h t  procedurt." 



confidential version and accordingly would have known immediately that the production of the 
confidential version was unintentional. It is inexplicable - and questionable - that AMD 
responded to Intel's inadvertent production of the document not by notifying Intel of the 
inadvertent production, as is required by Delaware Rules of Professional Conduct? but by 
seizing upon it as an opportunity to propound new and invasive discovery requests to foreign 
non-parties based on the confidential information included therein. Cf: Rico v. Mitsubishi 
Motors Corp., 42 Cal. 4th 807, 171 P.3d 1092 (2008) (disqualif$ng counsel for affirmatively 
using work product inadvertently produced in litigation). 

Second, AMD's request for issuance of letters rogatory calling for - - is inconsistent with the spirit of discovery stipulations agreed to 
between Intel and AMD early in this case. In June 2007, Intel and AMD entered a stipulation 
with the Court that "Intel and AMD agree that for the present time neither side will pursue 
discovery concerning communications with or submissions to governmental agencies, although 
both parties reserve their right to revisit this issue at a later date." (Ex. D). Six months later, the 
issue of seeking governmental submissions was raised again by an Intel subpoena to three 
governmental consultants retained by AMD. This matter was again resolved by a mutual 
agreement not to pursue submissions to governmental agencies, without inclusion of any 
language to revisit the issue at a future time. (Ex. E). Based on these exchanges, Intel's good- 
faith understanding was that an agreement was in place not to pursue submissions made to 
governmental agencies in the course of discovery in this litigation. 

AMD is attempting to exploit the inadvertent production of a confidential European 
Commission complaint effectively to obtain the 

This is being sought at the end of the discovery period, at a time 
when it will be unable to be fairly vetted in the deposition process. AMD's 
serious issues of international comity, particularly in its attempts to obtain 

The requests should be denied. 

Respectfully, 

/s/ K Harding Drane, Jr. 

W. Harding Drane, Jr. 
WHD:cet 
Enclosure 
cc: Clerk of Court (via Hand Delivery) 

Counsel of Record (via CMIECF & Electronic Mail) 

Rule 4.4(b) of the Rules require that: "A lawyer who receives a document relating to the representation of the lawyer's client 
and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender." The 
Comment to the Rule fulther clarifies that "Paragraph (b) recognizes that lawyers sometimes receive documents that were 
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knows or reasonably should know that a such a 
document was sent inadveltently, then this Rule requires the lawyer to promptly notify the sender in order to permit that 
person to take protective measures." AMD took no such action to notify Intel upon discovering the inadvertent production 
of the Statement of Objections. 



EXHIBIT A 



/ EUROPEAN COMMISSION 
a a 1 Compelillon DG I * * 1 ;***; 1 Director General 

Brussels, 
06.U4.06 D 0 0 2 0 2 1  

C'OMP Ai4 D(ZOO6) S3 

Mr Andreu: H e i ~ n e ~ l  
Executive Director 
Atit i t~~tsl  Modemizatio~i 
Commission 
1120 G Street NW (Suite 810) 
Washiliston DC 20005 

Submission by the Directorate General  for Competition of tile Enropean 
Commission 

L)mr Mr. Hcinierl. 

Plcasc fitid attaclic<l a sitbniission of Tile Directorate General Tor Conlpetilio~i OF tlie 
Europeati Coinmission on tlie impact of discovery rules in anti-trust civil datiiagcs 
actioiis i t ,  the Unitctl Stales on thc Europcan Coliiniissioti's antitrusl cnforccmctit 
pixcticc ant1 in pafiicular on its Leniency Progratnmc. 

With this suh~nission, we wisli 10 draw the Antitrttsl Modenlisalion Co~nmission's 
altotitioti LO ottr concerns and to respecrf1tliy ask the Comtnissio~? to considcr, to LIic 
exicnt possible ilndcr the current exercise, what tiicasures can be undetiaken to liniit the 
impad of US discovery ntlcs on the Etiropeat~ Coinmission's aliility to detect and punish 
cartel bchaviour. 

As exl?la.ined in tlic subniission, wc belicve thal tlicre is today an uncet~ainly as lo lio\i~ 
I!S courts will apply tlieir wide discrrtion in ordering discovc~y of (non pre-exisling) 
statements and subniissions specifically prepared by undc~~akings for tlie European 
Com~iiission's antitrust procedut-es. The uncertainly notaljly relatcs to the extent ro which 
coniity cotisiderations will bc taken into accounl. by tlie US coutls. Tllc very ract that t11c 
US couns itddress t l~esc  issues on a case-by-case hasis meatis that leniency a,pplicants 
before ihe European Conimission or other rorcig~i agencies are exposed to an inhcrenr 
!risk that US coutls tiiiglit in their case clioose tiot lo rely on silcli considerations or  might 
not be wt~vinced tlial they are sitfiicienlly strong to prcvetlt ihem from ordering 
discovc~y. The resulting unccnainty mighl in itself be sufficient lo have a cliilling cffecl 
oil tlic EC Letliency prograninic. Unde.rmining tlic lcnicncy programme in sttch a way 
would pw (lie ~ u r o ~ e a h  Coinmission's i~npotlant intercsts at risk by seriously liamperi~ig 
its ahiliry to 1i2111 cartels. Taking info accoutll the incrcasetl interdepetidence of  cross- 

Commission eurap6enne. 8-1049 Sruxetles I Euiopcse Comrnlssle, 8-1049 Brussel - Belgium. Te!ephane: (32-2) 299 11 11 
Office: 5-70 COMP.Greffe Antitrusl, Telephone: dlred line (32-2) 2955483. Fax: (32-2) 2350128, 



jurisdiclional enforcchient activilies, this silualion also ~ i s k s  to ~negaiiucly affecting the 
US Ueparciilent o f  .lustice's and otller foreign enforcers' erroris to successfiilly prosecute 
ilifemational cartels. 

We  of course rcniaiii at your disposal for any questions or clarifica~ions you may have 
 will^ regard lo the attached suhluission. 

Yours sincerely 

Philip Lowe 



EUROPEAN COMMISSION 

'The European Coin~nissioti is tlic executive and administra~.i\?c organ OF tlie Europcari 
[Jnion. Tlic European Commission's rosponsibilitics witl~iil the European Union cxtetid 
to a wide ransc ofsubjccl areas, including the enrorcemenl o r  the conipetilion (anlitrust) 
ntlcs laid dowi~ in tlic EC  rea at^.' Tlicsc tasks are carried out fllrouyh the Directorate- 
Gc~,eral Tor Co~iil)etition (hcrcitiarter DG Compelition). 

l'hc purposc of tliis submission is to bring to the attention OF you]. Comniissiotl the 
itiipacl ofdiscovc~y nilcs in anli-trust civil damages actiolls iti the United Slates on the 
Europe,u~ Coniinission's anfi1l:usl eo~orce~ncnt  practice and it1 pmticular on ils Leniency 
I'~.ogsamnic. Thc Leniency Prograntme is a vital insirumcnl in the det.ection and 
i ~ r o s c ~ u l i o ~ t  o r  /bardcore cartels. US legislatioil, (Rulc 26 of  the Fcdcral Rules of Civil 
Procedure), atid its application by US Coctrls today allows discovcry that is exccptio~ially 
broad and relatively uncetlain as lo its outcome in i~idividual instances. Aitliougli the 
Rulcs o r  Civil Procedure allow TOY a range 01 excnipliotis, inlormation 11rejmred Tor the 
hencfit o r  iorcign cnforcunent agc~lcics arc 1101 co\~ered by those exemptions. However 
dcsirable and rcaso~iablc the broad scopo For discovery may bc From lhc point of US civil 
litigation, it cscaies significant and advcrsc crTccts oti the anti-caitel enTorccmenl 
activiiies o i  ioloig~i agcncies, including DG Compelition. By crcati~ig disincenlives for 
iisms to sellrcpor! illcgal cartel behavious, tliis situatioti is liable to'oct as a deterrent Tor 
gat i ic ipat t~  in intcrtlaGona1 caiiels Lo self report, which affects the crlforcet>icnt capability 
o f the  l?U but also Illat ~Totlierjurisdictions including the USA. 

h flic coursc ofthis submissioti DG Competition will explain how tlie threat oldiscovcry 
o ldoc i t~na i t s  provided to DO Coliipctition affects its investigative processes in relaiion 
lo hardcore cartcls. DG Coml~ctition strongly belie\:es tliat certain type of iniornlation 
that iias becn produced solely for Llle purpose of its own invesiigaiion, by either the 

The l'rsarg eslshIishi~>g ilic Eitimpcan Comm~:,zit)r. llclavatlt nniclrs in the filed oionlit~.ust are norahly 
At.ticle $ 1  (sgi.eemesrs i n  mslraiut of bade) and Article 82 ( ~ b u s c  oC dorilinancr). hpsrl rioni [lie 
powers provided direcrly i n  the EC: l'reaty, ibe comprilrioa enrorcrme~il po\ifcrs are rrsulafed iii 

('o1111cil Re:illnli~~i 112003 iprevinusly in Council Ke$~~!niion No, l i iG2) arid r:n~.opcan ('ommisrinn 
Kcgularion No. 77:!2004. 

Eoropeao Commission europCenne. B-1049 Biuxelles 1 Euiapesa Carnnrissie. 8-1049 Brussei - Belgium. Teleohone: (32.2) 299 
11 11. 



parties, or indeed by the piosecuti~lg ageiicy ilsclf, should be  protecred Crom discover)!. 
'The E ~ ~ r o p e a i  Commission has already expressed irsell 011 tlie application of the Federal 
Rules of Civil Psocedurc and [heir application and i t  has appeared before various US 
cou~ns as onvirus czrric~r in order t.o stress tllc imporlance of this issue and to prevent 
discoverp of such infomiation.' DG Competition woiild like to take this opportu~iity to 
also address the issue in  the contesc o r  [lie Antil~ust Modernisation Coniiiiission's 
ongoing exercise. 

I.he Co~ritiiission is lherclore respec~fully asked to consicier tlie concenrs expressed below: 
and to reflect upon which appropriate measures can beunderlaken in the US legal system 
to solre the current silualion. 

2. THE FRA%IEH'ORK W IT HIN WHICH THE E I I R O P E ~ N  CO~IMISSIO?' CARRIES 0111' i'rs 
,\wrrruIIsr IN\~ESTIC~ATIONS 

2.1. 'I'hc nature  of tlte responsibilities of DC Competition and the Enropean 
Commission in competition law enforcemest 

In the iuca 01 co~iipetition law, tlie Etiropenn Comii~ission -through DG Competition .. 

lunctions as an executive body. DG ~otnpet i t ibn  invcstigales possible violations of 
Europcan coinpctition law and makes proposals lo the Europeai Commission, which is 
enlpowercd undel- tlie EC Tscaly lo take decisions, including decisions imposing Fines for 
competition law itifritiyemc~its. Neilhcr DG Competition nor !lie European Coru~nission 
as a. wllole enga!agcs in adjudicali~~y riglits as between privato pa~iies. The Europcan 
Co~nmission acts solely Lo protect the public inlercst and c~irorces thc European 
coti~pctition la\us." 

2.2. Information %sthering and processing; including the KC I,eniency 
P r o g m n ~ m e  

DG Co~upciition disposcs of several means of retrieval or inroniiai.ion and evidence. 
'l'hcy inlay bc sccn as comparable Lo those of  US eniorceincn~ agencies, with the 
importtaiit diffcreiice lliat ihc European Commission i t~nctio~ls within an adtilinistl.aiive 
la\\, system, no1 a. judicial oiic. M'ore particular diricre~rces concern the absence of jury 
vials a ~ i d  the possibility of calling witnesses by suh/>fJ~!zu. Anollicr ililporlant eletnclit is 
tliat nearly all Co~ilmission cases lead io a foniial, itilly I-casoned decision. 

' Amicus (brine briers liare so iar been fiicd hcforc US disrricr cnwts i n  rivo cases (Uililrd States 
Disnicl Couri ior l11c Dislrict o i  Coi\m>bin, in Re: \'itamins Antitnisr i.itigation . Misc. IGo. 09-19 and 
\Jnited Slotrs Distiicl court oTNorlhern Disrricr nTCaliiowia, in re: Mcrhioniss Aolitrhsl Litigation. 
cant No. C-99.3401 C:UB h4DL so. 131 I )  as meii as heroic rile Supr.m>e Court (Iii~el C:o\p, v. 
Advanced Micro Dcvicss. Inc., 342 U.S.. I24 S. Cl. 2455 (2004). DG Coiiiperition has also recetjtly 
esploiricd its \,ic\vs on  his issoc ia a iclrcr ihai was sen1 via the defendail1 lo rhc US L)istrici Couil ior 
ilxe disrricr oSNru, Jersey. The i)isiricf Cotm lied ia iiiis case ordpred rhc dermdanr in o class ncrion 
pmccdure to seek to nhvain slalc.meiils oil the Eoroprsn Comlnissioa's ~posilioil n s  lo u~llfilie~. n>aie.rirlis 
sl~hmitlcd is its pl.uccediiigr arc conlidcnriai. 

'She European ('onl~nission has inrcmcntd as amicus curiac lo clwifj: its uniqnc role and stnnls \\iirliiii 

llit 1X: iiislii\itional Cramc\uork ilnrel C o ~ p  o. Aduasccd Micro De\,iccs, inc.. 542 i.1.S.. 124 S.Ct 2466 
(200.1). 



It? tlic EU, the racts of thecase can be establislied by can-ying out on-tlie-spot inspections, 
by using (fornial) requests Tor iiiioniiatibn, or Trot11 voluntary statements (including 
statemmils under the Leniency Programine). Tlie by Tar most iml>onanr investigative tool 

4 in tlic fight against cailcls is the EC Leniency Progalnine. 

In ordel- to fully explain our concans and position on tlie confidentiality of ccrtaiti 
~iiatcrials, ale will shortly cxpiai~i the context within which such matcrial is obtained and 
which pui-pose it serves in our investigations. Tlie infom~ation-gatliering and the 
investigative proceeding typically involve difrcrent lypes of sub~iiissions and staietnetits 
obtained by compulsio~i or volunta~y. 

l~is~cct ions ,  conducted by Com~iiission officials 011 the business premises of companies 
atid private homes of executives are a conipulsory lneans of retrieval of inbr~iiaiion 
relatcd to an investigation. During such investigations, orficials can seize documentr. and 
all relcvatit inConnation, as well as require on thc spot cnplanalio~is by excctrtives or 
employocs. 

Rcqucsts Tor inroniiatioti we pa11 of a system of rclrieval of information koni parlies 
based oil cotiipulsion. The European Coniniission can ultimately inipose sa~ictions (fines) 
it1 w s c  o r  rchtsal to supply the iiirormaiion wi~liin the rcquircd time-limit or in case o r  
incorrect, incoinplctc or misleading itirotniation.' Tho Europeati Cornmission, Iiowever, 
has a duty undcr European law lo respect the right not lo self-incriminate, even for 
cor~>oraiiotis. 

IJndcr the EC Lcnie~icv P r o ~ s a n m c  undertakings may obtaiti immunity or a reductioki oP 
fines if thcy allow tlie defection of a cartel 01. Iielp establisli an iiifi'i~igcment or tho 
competition rules iti ~ h c  licld orcarlels. Cooperation requires ihc disclosurr: o r  evidence 
concciiiing aa csisting cai~el  and its i i l e~a l  actions and practices. Such evidence is indeed 
criicial ibr ilic Europea~i Commission's ability ro find out aboul violatio~is of lllc rclevant 
antitrrlst PI-ovisions contained in llie EC Treaty. Companies who co1.11e fotw.ard and 
infolni DG Competition oTtlie existence orcartels arc rcquired to subtnit all evidcncc and 
infomiation ill tlicir possession or available lo thetn. Leiiic~lcy applications nomially 
ilicludc a coi7>oriitc statenlent as Dart of tlieir aiiulicalion. A corporate slateruenl is an 
cvalualivc doculiient settiitg out a conipiu~y's ow11 descrijtlion of the canel's actions and 
praciiccs, derivilig rromn its ow11 participation in the cartel. It is produced solely Tor tlie 
porljose o r  Llic application lo ilie Cotiinlission. In die system of  tile Eoropean 
Comliiissiott, S L I C ~  coiporale stattments are not only used as 'road-maps' to get a better 
undolnauditig o f  the cartel activities, hut can bc used as actuai evidencc o r  the 
infi-ingcmetit. 

2.3. The final Commission Decision imposing fines. 

l3cTo1.e adopting a final dccisio~i in a carlcl invcsligal.ion, tlie Europcan Colii~riissio~i 
scwcs [lie invostig~ted i~ndettaliings with a fo~liial "Stalement of Obiections" Iliac 
outliiics tile Eumpenn Conimission's preli~iii~iary vi~\r:s and infoiins the undertakings of  

'flrc IEoiopran Conmmission adoptsd its fils1 L.cnitncy program in 1096. A n  alteied \,'~.sion was adapted 
io 2002. i it  the riii~e o r  wririi~g. rile f<uropeamr Comnrnission is cotisul~irig ihc puhlic on sonic 
amtndlncnts to mhe lrnicncy Noricc. aimed at nonhi), addrrssilg rbe handling of  co~porstc ~(sicmrnls. 

A ~ ~ i c l c s  iI(  ond 23 of Cotincil Regulation 112003. 

3 



[lie intention 10 lake a decision adverse to rbem. Tlie docunierit is prepared and adopted 
by thc European Comniission Tor the purpose of allowing llie intrcsligated parties lo 
excrcisc tlieir !rights OF defence i n  tlie particular proceeding. Tlic docuinent co~itains 
coniidential dala that lias citlier been submitted by tile investigated pa~rics on a volunta~y 
basis. notably i n  ihe fra~iieworlc oT tlie EC Leniency prosamme. or under compulsion. 
Staferncnt of  Objcclions in canel cases mny rcfer and quote i~iromialioii give11 iii 

co~liorate staleliienls and replies to requests To? infomiation. Tlie Staien~ent o r  Objections 
is 1101 1i1ade public. 

The addressees of a Statenienf of  Objcctio~ls arc given a rime period withiri wliicli 1Iiey 
call sribniil tlicir views in writing The panics' reulies to a Siatenient of Obimtions niake 
references to and iricorporarc the content of ilic Stat.cnicnt of Objections. These replies 
aro kept confi~leririal and arc not iiiade available 1.0 eifiicr tlie other lpa~iies or to the 
gerict-a1 public. Strbjeci to the replies to the Starclnerit of Objcctions, the European 
Conmlission adopts a final Decision wit11 fines. 111 that Decision (palls of) col-porate 
statements are referred to. A final Commission Decision can be appealed to the European 
Court Firs1 Inslance and on points o r  law to [lie European Cou11 of  Jusiicc. 

1.4. Rights of defence and access to documents. I,in~if,s and obligations related 
to access and/or disclosure of \~olnntary submissions made in the 
framework of EC I.cnierrcy Policy 

As staled above, tlie Europca~i Corilriiissio~i may use all tllc inforniation oblniincd under 
its i~?vesti$ation i n  evidence in order to prove tile existelice o r lhe  violation of E~rropcan 
competition a Tliis also applies to col-porate statemenls and otlier inronnalion 
si~l?mitled on a voluntary basis, which very often include evidciicc wliicl~ ioniis part of 
the basis Tor the Et~ropca~i Commissioii's decision. 

Thc inforniation gail~ercd in a given invcstiyation, includin,m confidential dala arid 
voluntary submissions, constitutes the Europea~i Commission's ad~ninislralive lilc. All 
docr~me~its contained in ihc file arc covered by a general rule o r  profcssional secrecy 
wliicl, obligcs lhc Europcan Coniniissio~~ to use sucli i~lFornialion only for the purpose Tor 
\vhicIi il was acquired. Tlie European Comniission (including its s t a q  is under an 
obligation not to disclosc in~omiation covcrcd by professional secrecy." 

Disclosure lo the parlies oT tlie proceeding o f a i y  infoniialion subiiiittnl lo tlic European 
C:o!iuilissiori only takes place within tlic specific frame\vork of respecting tlie !rights o r  
dcfcncc of other accused pallies in the proceedings bcrorc llie European Cominission. 

In tlie conrcrt oT their rights o r  defence. parties to tile Eltropean Commission's 
proceedings am eonlitled to have access lo t l ~ c  Europcait Comriiission's file if and whcii 
they have bcen served a Statement o r  Objections, outlining the European comniission's 
prclimi~lary irylle$ations. During thc access lo thc lilt, the panies liavc a right to consult 
inon-coiifida?tial versions) of all accessible doct~tnents and to extract a copy oT sucli 
doc.itn?ents lor use in their defence. 

" :irticic 8 7  of rllc EC Treaty and nriirlr 28 of Council Rr$i~talioe I ;2OO3. pios h t ~ .  li o r  Siafl 
l l e ~ u l r ~ i o ~ ~ s .  

4 



Legal obligations exist to ciisurc that documcnfs obtained during the access lo file 
exercise can only be used for the enforcctiient o l  the Europian ailitrust rules.' The 
importance o l a  strict adherence lo tliese rules is underlined. in the newly adopted access 
to file rules, wherc the possibility ofdiscipliriary actioii call be pursued by ihe European 
Co~nniission agaiiist esrcmal counsel of undertakings for inkinging such rules."be 
panies are not given acccss to othcr paifies' replies lo the Slalc~neni of Objecrions. 

During \he access to file procodurc, DG Cornpetition affords a special protection to 
corporate statements and other infomiatio~i specifically prepared in the conlext o f  the EC 
Lcnielicy Pro$ranime. The Leniency Notice expressly clarifies that any disclosure of 
docnnlenls rcccived in the co~irext o f thc  Noiicc ~uould undeniiinc ilic icnicncy policy and 
run counlcr invcstigativc and inspections prcrogal'ives. With spccitic reference to 
coiporale staiemmts, paragraph 33 oflile 2002 Leniolcy Noticc slates that '*Any iorifren 
.src1.lonienl,~~r7?z.s purr qfil+eji/e.,.~~~irl rnqrli not he ii;sr/osed or  rcred,fir N I I ~ I  ofher pi~rpost? 
i1!(1,1 e~!forcc!~~>e,?r of/lrricle 81'". 

To co~iclude, docu~iicnls obtained from 1116 European Coliimission by means of access to 
filc, i>itry nor bc used (or any other purpose, may riot be disclosed and are lo be prcscived 
[roll1 disclosure al~dior discovery pvocedures. 

2.5. US discovary rules and their impact oil European Commission 
investigations 

Altliougli tlic Eui-opcan Co~niiiissio~i al'fords liigli protection to its adrninislsative file, and 
cspccially to voiuntitry slatomails and submissions made in the framework o f  t l ~ e  
lniiency lJolicy, in rccenl years discovery requests (and subsequc~il. ordcrs issued by US 
cou~ls)  Iiavc fargelcd i.he inro~matioii PI-ovided l a  the European Conimission a id  otlier 
e i i~o~~cemcnt  aget%cics, by inimttnity or lcnicncy applicants; interfering with oligoins 
invcstiyalions, or arrccli~ig companies' willingness V, cooperate in thc rrd~neworl.: o f  thc 
I,eriieiicy Policy. 

l i i  order to sratc clearly its posilion axainst ~ l i c  discoverability of colpointe i cn ia~cy  
slaic!ncnts, tlic Com~iiission has intervened on past occasions, notably through rrt7ricus 

I 0  cr(ririr briers ill tiic 1Vit~mi11x case . before the Suprenie Coun iii  lie 1~1tel in, AMD :,ctrseU 

7 
ibis is reeirlelrd in Ariiclc 15 o f i l ~  I:.iiropenn Co~i~~nissioli Rr~slation 77312004 2s wet1 as paragraph 
2.; of thc  isniency Nolicc. As a slalidard practice. If(;  ('ompelilioil draws tbc pairies atrcation to ibis 
ohligaiios wbcli it grniils then) acccss in lhc lilt. 

C'ominissios Noticc on ilic mlcs for acccss to lhc Coniiiiissioti l i l t  in cases pursunni to Articles E l  and 
RZ or l i l t  BC 'Trcaly. Articlrs 53.54 and 57 o f  ilie EEA Asrcemriil atid C.:ona,cil Resiilo~ioi~ (EC) No 
1!9!2004. puhlishcd ih the Ot%cisl Joornai C 325 on 22/1212005. p. 7. 

' 
Ariicli. 82 irf thc I;(. 'T~.ealy. related ro the abilsc. ofdoniinai~t  pnsifioo is no! reIe\'aiii lo tllr l..caiency 
Soticc. upplicahle only lo carlcls. 

" 1~11el ('or]>. \.. Advanced Micro I>evices. lnc.. 542 1!.S.. 124 S. Ct. 2466 (2004). 



and si~iiilar inlen~cnrio~i iti tlie ibic~hionine litigation'2. In sucli cases, !lie Comniission has 
underlined the confidential it)^ of corporate siatements and other voluntary submissions in 
the context of the Co~iimission's Leniericy progattime, and lhc need to prevent 
discoversbilit)~ of such doctmie.nts. 

So Fir 110 US Corc~i lias ruled explicitly on the iiriiits o r  d.iscovery relating lo docuinonts 
o ~ i  tile \sditli the European Con~mission, aside Froni (lie ifilu~nins and A&rhioiline cases. 
There appears to be high uiice~tainty under US law on what categories of docume~its can 
be discoverable. on tile cxlent of discovery niles and respect of international comity with 
regard to docrmients produced to or received Troni foreig~i antitrust cnrorccment agencies, 
notably the Europcan Comniission. Altliougli sotiie Couns appcar to h lvc  accepted, 
notably bascd on pririciples o r  Comity, tlial iiiro~itiaiioli pre)iared ibr ihc European 
Conimissioii is !not-discoverable, an uncertainty prevails as lo llic oulcoriie ordiscovcry 
procedures. 

2.6. US discovery rules a r e  seriously hamperieg the European Commission's 
nhility to fight cartels. 

DG Conipctilion will i i i  the rollowiii~ sectioii explain why it believes that disclosure o r  
inromiation subtiiitled on a volutiiary hasis during our invcstigaiions can seriously 
undcmiinc tlie erlect.ivcness o r  the European Conuiiission's and other suthorities' 
alilitri~st enrorcemenl actions. 

Bclorc doing so, wc  would likc lo utideiline tlial our plea does not extend lo a protection 
kom disclosure and discoveiy for all docu~iicnts [hat forni pali of 0111. administrative file. 
Indeed, tlicrc is a balancc lo he struck beiween the public cnforcenient interests a id  the 
ititercsts of private litigants. I1 is clcar that thc leiiiecicy progranis a id  otiler foniis of 
voluntary coopcration should not act as a shield Tor companies seekin2 to conccal 
inroniialion that would othciwisc have h e m  'discovcrahle'. As a resnlt, proteclioii should 
he afrordcd only lo those sub~iiissions tlvat a company has prepared and produced 
exclusively Tor the Europea~i Commission's in\~csligation. consequc~itly, DG 
Competition wants lo underline that it lias no intcresl Lo gc~ierally protect pre-existing 
~ l o c r ~ ~ i i c ~ i t s  (that the applicant is required to suhrnil itndcr rhe EC Leniency program) Aam 
tliscovery in US Cor~r~s" .  

While DG Cornpetilioii so-ongly supporls eflcctive civil proceedings Tor damagcs 'xgainst 
carizl lsa~ticipants, undcrlakiiigs wl~icli volun[ariIy coopcrate with DG Competition in 
revealing c,u[cls canno1 he put in a \vane posilion in respect of civil claims than other 
cadel mcnibcrs which refuse any coopcration. Tlic ordered production -or at lcast the 
uticcrlainty in this regard- in civil daniage p~.oceedin$s of corporate statemeills and oilier 
rubniissions made to DG Conipetition !risks, howcvcr. lo produce txaclly this rcsult. If so, 
i r  coold serior~sly undermine llle cffcclivcness of tlie EC Leniuicy program and 
jeopardize thc success of the European Co~iimission's light against canels. Sitice in 
invesligalions o r  ivorld-\vide cartels, i t  is essential to implement the widest inte~niational 

" lliiiied Staizs I)isaict Couri of Northern l)isrricl oCCnliTnmio. in rc: Melhionine hnliti.t,sr i.iliga:inn. 
case t4n.C-99-3491 CRB MI)!. nn131 1. 

I :  il'itii tht exception of 1imircd insmnccr ~VIIL'IW all i n~~ . . l i $a t i n l i  i s  ongoing a11d disclnst~r~ ord~cuiii~iifs 
could scrioosly ioieriere wit11 11ie Cornoiission's ie\~esti~atian by rc\reuiiils to ntlicr parlies under 
invraigatian the inronmali<rn ihol  is. nl. is likely lo he. i n  l l ~ c  possession oFthe Cani,iiission. 



cooperation anion:: antitrust agencies, any chilling effect relared to EC Leniency 
applications is liable ro !lave repcicussions oii US eiiforcenient. 

2.7. international comity should outweigh U S  discovery cohsiderations 

Principlcs o r  interna.iiona1 con~ity colnpel llatiohal courts to givc due regard lo tlie interest 
o r  roreign sovereigns when enrorcing h e  riglits o r  ils own citizais that will arfect 
interests o f  foreign sovcreigns. l i e  inlel~elationsliip between domestic judicial decisions 
atrd in~ernational policy consid.era~ions is an elen~cril tliat has to be given serious 
consideration in a global econorny.'"he irnpoit.aice and relevance o r  comiry 
roilsiderations in the held of co~ii~cti t ion i a ~ v  aiforcen~ent is dnno11strated througli the 
separate agrecmenl enlered into by the Government o r  [lie Unitcd States and the 
Etlropean Commuiiities oil tliis issuc." 

As explained abovc. Europcan rules proloct ihc confidentiality and prevciit disclosure of 
suhniissions illat liave been specifica1ly produced within the context o r  a leniency 
applicalio~i. DG Competition strongly believes that the fact that US coui-ts ~iiight regard 
sircli suhmissio!is as discovcrahlc liamis Lhc errective cnforccriient of EC competition 
law. 

Comity considcrations arc subjcct to a balancing Icst where !lie US courts have a wide 
discretion Lo apply ilie considcrations lo tlie hck at hand. ~ l t l ~ o t r g l i  certain US District 
courts have bewi willing to take comity concerns into co~lsideration, others appear lo be 
niorc reluctant lo do so. In addition, rile vcry fact iliat US courts address these issues on a 
case-by-case basis tncans that lenieliey applica~lts before DC; Colnpelition or orher 
Ibreigin agencies are oxposcd to an inliere~it risk tliat US courts miglit in their case choose 
not to rcly on sucli co~lsidcrations or might not hc convinced tliat ihey 31-e surhciently 
strong to prcvcnt thcni fro111 ordering discovery. The restriling itnce~lainty might he 
si~rficic~lt  to havc a chilling cRcct on tlie EC Letiie~icy program. 

lindcrciiining the leniency program i11 sucli a way u,ould pul the EC's iniporlant inlcrcsrs 
RI risk hy scrioi~sly lianipering tlie European Co~nnlission's al>ilily lo tight caflcls. 

2.8. 'I'he application of U S  discovery rules may hamper  enio~.cehicnt actions 
of other agencies, including the U S  Depar tn~en t  of Justice 

TIic crficacy of tlie EU Ic~?icncy policy is iiiteflwincd with the interests o r  lhc United 
States' justice system Tor eTTc~ive global cnforcemeur of antitrust laws. This meails thal 
not only the European Cornniissioii's iiitercsls ase at stake. Tlie U.S. Depa~iment of 
.lusticc (Do)) has publicly ackno\vlcdgcd that the adoplion of cffeclivc leniency programs 
by forcigu antirnis~ cnrorcers and notnbly tliat of the European Co~nmission's revised 
progranimc in 2002 has a direct posiiive impact on the Depaflmenl's efforts to prosecute 
i!iler!iationa1 cartels. Tllis is due to tlie fact that a callclist rhat is exposed to sauc1io1,s i n  

' Q c ?  in this rcspccl ilrr 1995 Rccisi'd Kccm,n,inmdatio~! or the OECD Council - Concerning Co- 
operorinn Rehrvctl Mcniber Coualries on Astico~nprtiiiir Pr~ct icrs Alitcliig lslernalional Tradz. 

I \ hgrcm,znr hc!\vcen llie Go\~ernniem o f  ihr. Ullited Stairs and rbr IEuropcnn Cnmnrunitics 01, rhc 
applica~ioll of pusirive comiry principlcs i n  lbe cnfor.cen1cnt of their conlprlitioe ia\isn., \\'hicli irrlrr. nlitr 
stnier dial "roch poi-(r ivi l l  rcc4. at 011 s ! n ~ < ~ . s  ii, i!s crfo,u.rt,,eai or/h.itir?s. !io mkr irrio nccorrnt ihr 
utr)x,i-rmlt inn.r?~rif o l i hc  orkrri. I'oq". 



several jurisdictions may decide not to come fotward under the US aliinesly progain 
unless it is ensured tliat it is  prorected iti other j~rrisdictio~is where it k e s  significartt 
exposure."' Experience has shown thal any intemalional cartel orsigniricance is likely to 
afrect llic United States as well as Europe. Tlic U.S. Depailmetit ofJostice has. following 
tlie 2002 clianges it1 tlie EC Ictiiency policy. obsei-vcd an increased amounl o f  
simultaneous an~riesty applications before both agencies." Indeed, the cases where the 
Europcan Cotiimission has (directly or  indirectly) addressed US Coutts on discovery 
issues Iiave concerned cases which have bcen pursued in a ti~ulli-jurisdictional 
enfolre~nciit context. The U.S. Depail~iicni of Justice has also acknowledged that 
efieclive prosecution o r  an itirei~iational canel requires coordinalion of investigative 
slraicgics wilh roreigi wforce~netlt agencies.'"he Deparloient of Justice also states that 
this increased coopcra~ion "u:ill ieod in niorc eflec!~ii'e oniionsl etforcori?ei?r in li?efi~llrre 
(l id [/I@ (tcxec[i(>ii, /wo,sec~~rion, u111.l e~iln;r10~?01? of~irnre c~1r~e1.s."" 

'The liiyli icvel o r  ii~tcrdepcndencc between forcigil atid US aiilitl-usl enrorcenic~it 
agencies is dcnionstratcd tlirougli the ant.itrusl cooperation agreeinen& which the United 
States im entcrcd inlo with infer rilici the European ~ointnission."~ Also as a result o r thc  
simullaneotis repoiiitig of canel violations. Llic DoJ and the European Cotiirnission have 
closely collaboraled ibr scttitig up coot-di~iated enforcemcnt actions. In addition, 
iiitcrnational organisations such as the OECD or the Inlernaiional Compelilio~i Network 
(ICN), in which both tlie US' antitrust agencies and DG Competition play active roles, 
have bcen st3i7.d with the task OF achieving greater convage~ice  a id  cooperation betweeti 
antitrust e~~rorceriicnt agencies. TIic purpose ortllis work is to clisurc that effective tools 
arc deveioped to attack conspiracies arid ca~ic ls  thar cover niore than o ~ i c  jurisdiction. At 
ilie etid o r  l.he day. LIie cooperative relationships liowever depend on niutual reco,giition 
of itilerests. 'Tlic Europcan Commission has in its aniicus curiac briers lo US districl 
c o u ~ l s  t i i ad~  cleat- tliat discovery of norably cotporillc sldlcnicnts miylil hamper the v c ~ y  
purpose o f  llic cooperatior? between ilic US and EC in figh1i1,g global cartels. 

2.9. Other considerations 

' iho ahove considaxtiotis as to tlic arrects oti Llie Cotnmission's investigative processes 
apply ail tlic niore irdiscovcl-y is considcred in cases wliere tile European Cotiiniission's 
invcsliyalion is still ongoiiig since ihc public disclosure of key clcmeti& it1 the Europeati 
Comniissio~i's file will indisputably cliangc Llic coiilotrrs 01 the on-soing iti\,esIigation in 

/<I Sce address by M r  Scott Ilamnlond. Dirccior of'C~.irniaal mrorcril,a,t. Antibrisr Division Depnibiient 
or  Jusrice lo tlie "?OO.? .,Iniirrinl <;),!/i,rr,rr,r on ,4r,iirnrsi i.~?r,cs in li,doy'x Emrron~?." ncu- York, 
March 7. 2002. 

I ?  Spccch by Sa,ll Naon,lond before rlic Anicl.ican I3ar Association Mida'intcr Iradership Mcrring. 
Kona, l l a i~a i i .  Jantiaiy 10. 2005. " A t )  oir'l.i.iu~i: rfK<.r.csr />ei~c~loi,er~?r~i.~ I n  7 7 ~  dt!liirr#si Di,~ision's 
('ri,ui,,ni ~ , ~ f i ~ r c ~ ~ t ~ r ~ ~ t ~ l  Progr<,tt!''. 

' See i,rl<.r igli,r B1.icT ror the United Statcs Depare,ienr of Justice and tlie Fcdcrai 'Trade I'.i,m),cao 
~omn~ission. as arnici ct6rirc in support 04' rhc defenda!,ls-apptilees. in respansc lo COUIT 01.der OI 
Soveinhrr 22. 2001 before l i S  Corn1 of Appeals. IDislricr nCCnl~m~hia  Circ~lit. Empagran. S.A.  el al. 
i'lniaiif'?s-Appellnni v. HoTfi~ia~>ii-l.arocbe. 1.rd.. er al. 
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a nesative way. in such situations, DC Competition \iiould also argue that pre-existing 
docu~nents sliould bc shielded from discor'eiy as loiiy as the invesligalion is 011-going. 

1-astly, DC Comp'titioii docs ~ i o t  believe that the. non-discovera1)ility of subniissions 
produced specifically for the European Co~ii~iiission's ilivestigarion would anpbing but 
marginally afrect the success of US civil litigalions. As staled abo\,e, prz-cxisri~iy 
docl~nienls that havc not been specifically drafted Tor the purpose oT tlie Lenicncy 
aliplicalion are discoverable. Tlic same applies to docl~rnents that have bee11 submitted in 
rcsponse Lo a roillial request for infomiat.ion. Such information, together with willless 
testiiiionies and otlicr disclosure mecha~iisnis a\:a.ilable under US procedural law, should 
give plaintifis lhefore LIS cou1.t~ aniple opportunity lo obtain the same or substanlially 
equivalent inromiation as miglit be obtained through discovery of  suhrnissin~is produced 
to tile European Con~niissioii. 

111 order 10 saf&yuard the iiitegrily ofour  investigations. DC ~onipct i t ion  lias been forced 
to inlrodi~ce 1pl.ocedui-cs that are aimed at minimixins the risk of discovciy. 

DG Co~npetilion now accepts statenlenls in oral fashioii as part oC tlie EC l..eniency 
programiiie. Such stateiiieiits must bc usable as cvide~ice in the European Colnmission's 
proceeding, scrving citlier as  a basis Tor dccidins on inspections (search \n*a.~~iuils) or Tor 
use as evidence oitlic aclhial iiifringemc~it later in  ihe procedure. It is therefore crucial Tor 
~ l i c  Co~miiissio~i to 'lock in' such cvide~ice at thc stage oT tlie application. They do iiot, 
therefore, mtrcly scrve as 'road-maps' lo undcrstand and fu~ll ie~.  itivestigatc the 
infi~igcrncnls. Wlien llic Co~nrnission after sending its Statenicnt of Objcc.~ions 
('i~ldictmcnt') g.anls access to its file to the accused undertakings, leiiiency applicalions 
rc~iiain ]~rolecicd in ilic sense that no mechanical copy may be taken. The European 
Con~rnissioi~ has also publicly announced that it is prepared to scek a higlicr fine for 
lc~iieney applica~its and disciplinary actions Tor external c.ooiiscls that do not respect its 
11011-disclosurc rules. 

Stalc~iic~its and s:~b~?iissio~is otllcr than !)re-existing doconieiits specifically prepared by 
uridcliakings wilhi~i thc European Commission's a~ilitrusl proceedings should not be 
dccrned discoverable lo third pailies, i~icluding lo plainlirfs i i i  a US civil claini 
proceeding. This applies especially to coi-porate state~iients ~ n a d c  ondcr the European 
Commission's le~iieiicy program. 

US discove~y rules grant Llie US c o u ~ t s  a wide discretion in detcrniininl: on a case-by- 
case basis !s*Iietlier discove.~y should be  ordered i l l  ilic spccific case. DC Competirion lias 
tnkcn the liieasorcs within its powers lo minimize sucl~  disciosure risks. by i i? io~- rrlirr 
intervening in US couns, adapting its legislation and ils adminislrari\,c procedures. As 
long as ilicre is o~iccrtainty abour discovery and about thc extent to \a:liicli tlie irirerests of 
lhu Europea~~ Commission (and that oTolhcr- jurisdictions) will bc rake11 inlo account by 
L'S cotirts (notably on grourids of comity), US discovcry rules \will undotibtedly 
co~iipromise and undemiinc tlie efrecti\-eness of tfic EC. Leniency progamrne and ilic 
Ei~ropean Co~uiiiission's fight ayainsf cartels. Indirectly ihal situation risks io nega~ivcly 



arrecting tlie U S  Department of .lustice's d o n s  to psosecutc int~~iiat ional  carlels as well 
as tlie possihiliries Toi.closs-jurisdictional co-operalion. 

DG Co~iipctition therefore respeclfully requests the Antitrust Modmiisation Co~umission 
lo rake nole o r  tlie above outlined conce.~iis and to consider, ro the extent possihle i~ndcr 
tile cu i~en t  cxcrcisc, what nleasures call be proposed to iilmit the impact 01 US discovery 
rulcs on the Europeall Commission's ability (as tlial o r  other foreig! ertfowenient 
agencies) to detect and punish carlel hel~aviour. 



EXHIBIT B 



February 1 1,2009 

VZA EMAIL AND FEDEX 
Neama Rahrnani, Esq. 
O'Melveny &Myers LLP 
400 South Hope Street 
Los Angeles, California 90071 

Re: Privilege Issues 

Dear Mr. Rahmani: 

We have identified the following additional document that was inadvertently produced in 
TIFF format, but which is privileged andlor attorney work product. 

As agreed, we will produce a privilege log &nd redacted TIFFS within 30 days. Pursuant 
to Paragraph 35 of the Second Amended Stipulation Regarding Electronic Discovery and Format 
Production, our prior inadvertent production of this.document does not constitute a waiver of any 
privilege. 

As agreed in the Stipulatioh AMD should conduct no further review of this document. If 
you have any questions or wish to discuss this matter further, do not hesitate to contact me. 





Page 1 of 8 

Awis jjuridique imprtant 

Cammission Regulation (EC) No 77312004 of 7 April 2004 relating to the conduct of 
p e e d i n g s  by the Commission pursuant to Articles 81  and 82 of the EC Treaty (Text with 
EE4 relevance) 

Or9idaI Journal L 123,27/04/z004 P. 001 8 - 0024 

Commission Regulation (EC) No 77312004 

of 7 April 2004 

relating to the conduct of proceedings by the Commission pursuant to Artides 81 and 82 of the 
EC Treaty 

(Text witk EEA relevance) 

THE COMMISSION OFTHE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European Commun
i

ty, 

Having regard to the Agreement on the Eumpean Economic Area, 

Having regard to Council Reguiation (EC) No 112003 of 16 December 2002 on the implementation 
of the rules on competition laid down in Articles 81 and 82 of the Treaty(l), and in partiaiar 
Article 33 thereof, 

After consulting the Advisory Committee on ReStricY~e Practices and Dominant Positions, 

Whereas: 

(1) Regulation (EC) No 112003 empowers the Commission to regulate certain aspects of 
proceedings for the application of Articles 81 and 82 of the Treaty. It is necessary to lay down 
rules concerning the initiation of proceedings by the Commission as well as the handling of 
complaints and the hearing of the parties mncerned. 

(2) Acwrding to Requfation (EC) No 1/2003, national courts are under an obligation to avoid 
kklng decisions which could rLn coLnter todecisions envisaged cy the Commission in the same 
case. According to Artide l l ( 6 )  of !hat Reg~lation, national mmpeution authorities are relieved 
from their competence once tne Commission nas initiated proceedings f3r the adoption of a 
derision under Chaoter ID of Rea~lation ( € 0  No 1/2003. I n  mis COntexT. lt is inwrtant that 
courts and competibon authorities of t h e ~ e k b e r  states are aware of the initiaion of 
proceedings by the Commission. The Commission should therefore be able to make public its 
decisions to initiate proceedings. 

(3) Before taldng om1 statements from natural or legal persons who consent to be interviewed, 
the Commission should inform those persons of the legal basis ofthe interview and its voluntary 
nature. The persons interviewed should also be ~nformed of the purpose of the interview and of 
any remrd which may be made. I n  order to enhance the accuracy of the statements, the persons 
interviewed should also be given an opportunity to correct the statements recorded. Where 
information gathered from oral statements is exchanged pursuant to Article 12 of Regulation (EC) 

I No 1/2003, t i a t  information snould only be used in ivioence to impose sanctions on na t~ ra l  
persons whem tne mnd~tmns set O L ~  in that Article are fulfilled. I 
(4) Pursuant to Article 23(l)(d) of Regulation (EC) No 112003 fines may be imposed on 
undertakings and associations of undertakings where they fail to rectify within the time limit flxed 
by the Commission an incorrect, incomplete or misleading answer given by a member oftheir 
staff to questions in the course of inspections. It is therefore necessary to provide the 
undertaking mncerned with a record of any explanations given and to establish a procedure 
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enabling it to  add any rectification, amendment or supplement to the explanations given by the 
member of staff who is not or was not authorised to provide explanations on behalf of the 
undertabng. The explanations glven by a member of staff should remain in the Commission file 
as recorded during the inspection. 

(5)  Complaints are an essential source of information for detecting infringements of competition 
rules. I t  is important to define clear and efficient procedures for handling complaints lodged wim 
the Commission. 

(6) I n  order to be admissible for the purposes of Article 7 of Regulation (EC) No 1/2003, a 
complaint must contain certain specified information. 

t7l I n  order to assist com~lainants in submittinq the necessarv factsm the Commission, a form 
i h b ~ l d  oe drawn ~ p .  The ;Jbmlssion of tne infirmallon iistedjn that form sno~ld oe a condition 
for a complaint to k treatea as a conplaint as referred to in Artide 7 of Reg~iation (EC) No 
1/2W3. 
(8) hanral or legal perwns having chosen to lodge a complaint sho~id  be given me possioi1;ty to 
be associated closelv with the oroceeninos lnibated ov the Commission wim a view to findina an -~ ~ - -  ~ 

infringement. ~oweber, they skould not have access to business secrets or other mnfidentiai 
information belonging to other patties invoived in the proceedings. 

(9) Complainants should be granted the opportunity of expressing their views i f  the Commission 
considers that there are insufficient grounds for acting on the complaint. Where the Commission 
rejects a complaint on the grounos that a competltion autnorlty of a Member State Is dealing witn 
it or nas alreaay done so, it sho~lo inform tne complainant of tne ioentlty of mat authority. 

(10) I n  order to respect the right. of defence of undertakings, the Commission should give the 
parties concerned the right to be heard before it takes a decision. 

(11) Provision should also be made for the hearing of persons who have not submitted a 
complaint as referred to in Article 7 of Regulation (EC) No 112003 and who are not parties to 
whom a statement of objecb'ons has been addressed but who can nevertheless show a sufficient 
interest. Consumer associations that apply to be heard shouid generally be regarded as having a 
sufficient interest, where the pmceedings m n e m  products or services used by the end-consumer 
or products or services that constitute a direct input into such products or services. Where it 
considers this to be useful for the pmceedings, the Commission should also be able to Invite other 
persons to express their views in writing and to attend the oral hearing of the parties to whom a 
statement of objeaons has been addressed. Where appropriate, i t  should also be able to invite 
such persons to express their views at that oral hearing. 

(12) To improve the effectiveness of oral hearings, the Hearing Offlcer shouid have the power to 
allow the parties concerned, complainants, other persons invited to the hearing, the Cornmission 
services and the authorities of the Member States to ask questions during the hearing. 

(13) When granting access to the file, the Comrnission should ensure the protection of business 
secrets and other confidential information. The category of "other confidential information" 
includes information other than business secrets, which may be considered as confidential, insofar 
as its disclosure would significantly harm an undertaking or person. The Commission should be 
able to request undertakings or associations of undertakings that submit or have submitted 
documents or statements to identify confidential information. 

(14) Where business secrets or other mnfidential information are necessaly to prove an 
infringement, the Commission should assess for each individual document whether the need to 
dlsdose is greater than the h a m  which might result from disclosure. 

(15) I n  the interest of legal certainty, a minimum time-limit for the various submissions provided 
for in this Regulation should be laid down. 

(16) This Regulation replaces Commission Regulation (EC) No 2842198 of 22 December 1998,on 
the hearing of parties in cetlain proceedings under Articles 85 and 86 of the EC Treaty(2), which 
should therefore be repealed. 

(17) This Regulation aligns the procedumi rules in the bansport sector with the geneml rules of 
procedure in ail sectors. Comrniaion Regulation (EC) No 2843198 of 22 December 1998 on the 
form, content and other details of applications and notifications provided for in Council 
Regulations (EEC) No 1017168, (EEC) No 4056186 and (EEC) No 3975187 applying the rules on 
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competition to the transport sector(3) should therefore be repealed. 

(18) Regulation (EC) No 1/2003 abolishes the notification and authorisation system. Comrnission 
Regulation (EC) No 3385/94 of 21 December 1994 on the foml, content and other detailsof 
applications and notifications provided for in Council Regulation No 17(4) should therefore be 
repealed, 

HAS ADOPTED THIS REGULATION: 

CHAPTER I SCOPE 

Article 1 

Subject-matter and smpe 

This regulation applies to proceedings conducted by the Commission for the appiication of Artides 
81 and 82 of the Treaty. 

CHAPTER I1  INITIATION OF PROCEEDINGS 

Article 2 

Initiation of proceedings 

1. The Commission may dedde to initiate proceedings with a view to adopting a decision pursuant 
to Chapter III of Regulation (EC) No 112003 at any point in time, b~ no hter than the date on 
which it issues a preliminary assessment as referred to in Article 9(1) of that Regulation or a 
statement of objections or the date on which a notice punuantto Artide 27(4) of that Regulation 
is published, whichever is the earlier. 

2. The Commission may make public the initiation of proceedings, in any appropriate way. Before 
doing so, it shall inform the parties concerned. 

3. The Commission may exercise its powers of investigation pursuant to Chapter V of Regulation 
(EC) No 112003 before initiating proceedings. 

4. The Commission may reject a complaint pursuant to Article 7 of Regulation (EC) No 1/2003 
without initiating proceedings. 

CHAPTER 111 INVE'XIGATIONS BY M E  COMMISSION 

Artide 3 

Power to take statements 

1. Where the Commission lnrerviews a person with nis consent in aaordance with Artide 19 of 
ReaulaUon (€0 No 1f2003. it mail. at the oeainnina of the Interview. st2te the lesal bans an0 
theiurposeo<the ikervieb, and kcall its voiunta; nature. It shall Aiso inform the person 
interviewed of its intention to make a record of the interview. 

2. The interview may be conducted by any means including by telephone or eiemonic means. 

3. The Commission may record the statements made by the persons interviewed in any form. A 
copy of any recording shali be made available to the person interviewed for approval. Where 
necessary, the Comrnission shali set a time-limit within which the person interviewed may 
communicate to it any correction to be made to the statement 

Article 4 

Omi questions during inspections 

1. When, pursuant to Artide 20(2)(e) of Regulation (EC) No 1/2003, oKdals or other 
accompanying persons abthorised by the Commission ask representatives or members of staff of 
an undertaking or of an assodation of undertakings f w  expianations, the explanations given may 
be recorded in any form. 

2. A copy of any recording made pursuant to paragraph 1 shali be made available to the 
undertaking or association of undertakings concerned ater the inspection. 

3. In  cases where a member of staff of an undertaking or of an assodation of undertakings who is 
not or was not authorised by the undertaking or by the anodation of undertakings to provide 
ex~lanations on behalf of the undertakins or association of unde&kinas has been asked for 
explanations, the Commission shall set a-time-limit within which the unbertaklng or the 
association of undertakings may communicate to the commission any rectification, amendment or 

http:/leur-1ex.europa.eu/LexUriSe1vLexUiServ.d?uriCELEX:32004R0773:EN:HTML. 2/12/2009 
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suppiement to the explanations given by such member of staff. The rectification, amendment or 
supplement shall be added to the explanations as recorded pursuant to  paragraph 1. 

CHAPTER N HANDLING OF COMPLAINTS 

Artide 5 

Admissibility of complaints 

1. Natural and legal persons shali show a legitimate interest in order to be entitled to lodge a 
complaint for the purposes of Articie 7 of Regulation (EL) No 1/2003. 

Such complaints shali contain the information required by Form C, as set out in the Annex. The 
Commission may dispense with this obligation as regards part of the information, induding 
documents, required by Form C. 

2. Three paper copies as welf as, I f  possible, an electronic copy of the complaint shall be 
submitted to the Commission. The complainant shall also submit a non-confidential version of the 
complaint, if confidentiality is claimed for any part of the complaint. 

3. Complaints shail be submitted in one of the offiaal languages of the Community. 

Article 6 

Participation of complainants in proceedings 

1. Where me Commission issues a statement of objections relating to a matter in respect of which 
it has received a complaint, it shall provide the compiainant with a copy of the non-confidential 
version of the statement of objections and set a time-iimit within which the complainant may 
make known its views in writing. 

2. The Commission may, where appropriate, afford complainants the opportunity of Expressing 
their views at the om1 hearing of the parties to which a statement of objections has been Issued, 
if complainants w, request in thelr written comments. 

Artide 7 

Rejdion of complaints 

1. Where the Commission considers that on the bads of the information in its possedon there 
are insufficient grounds for acting on a complaint, it shall inform the complainant of its reasons 
and set a timelimit within which the complainant may make known its views in writing. The 
Conmission shall not be obliged to take into account any further written submission received 
after the expiry of that time-limit. 

2. I f  the complainant makes known its views within the time-limit set by the Commission and the 
written submissions made by the compiainant do not lead to a different anessment of the 
complaint, the Commission shall reject the complaint by decision. 

3. I f  the compiainant fails to  make known its views within the time-limit set by the Commission, 
the complaint shall be deemed to have been withdrawn. 

Article 8 

Accea to information 

1. Where the Commission has informed the comolainant of its intenlion to reiect a corndaint 
pursuant to Article 7(1) the compiainant may resuest access to the docume~ts on which the 
Commission b a s  its provisional assessment. For this purpose, the complainant may however not 
have access to  business secrets and other confidentiai information belonging to other parties . . 
Involved in the proceedings. 

2. The documents to which the complainant has had access in the context of ploceedings 
conducted by the commission under Articles 81 and 82 of the Treaty may only be used by the 
complainant for the purposes of judicial or administrative proceedings for the application o f  those 

. , . . . . . . , , , .Treaty provisions. ,. , . . .  . . .  . 

Article 9 

Rejections of complaints pursuant to Artide 13 of Regulation (EL) No 112003 

Where the Commission rejects a complain: pJrsiant to Art;cle 13 of Reg~iatlon (EC) No 112003, t 
shali inform tne comdainant withoLt delay of tne national comuetition axnorm which is deai~nq 
or has already dealt k i t h  the case. 

ht~://eur-lex.europa.eu/LexU1iSew/Le~UriServ.do?~ri=CELEX:32004R0773:EN:HTML 2/12/2009 



CHAPTER V EXERCISE OF THE RIGHTTO BE HEARD 

Artide 10 

Statement of objections and reply 

1. The Commission shall inform the parties concerned in writing of the objections raised against 
them. The statement of objections shali be notified to each of them. 

2. The Commission shail, when notifying the statement of objections to the parties concerned, set 
a timelimit within which these oarties mav inform it in wtitino of their views. The Commission 
Ghali not be obliged to take i n t i  a m u n t  written submissions~eceived aRer the expiry of that 
time-iimlt. 

3. The patties may, in their written submissions, set out all facts known to them which are 
relevant to their defence against the objections raised by the Commission. They shall attach any 
relevant documents as proof of the facts set out. They shall provide a paper original as well as an 
electronic copy w, where they do not provide an electronic copy, 28 paper copies of their 
submission and ofthe documents attached to it. They may propose that the Commission hear 
persons who may corroborate the facts set out in their submission. 

Artide 11 

Right to be heard 

1. The Commission shali give the parties to whom it has addressed a statement of objectionsthe 
opportunity to be heard before consulting the Advisory Committee referred to in Artide 14(1) of 
Regulation (EC) No 112003. 

2. The Commission shall, in its decisions, deal only with objections in respect of whlch the parties 
referred to in paragraph 1 have been able to comment. 

Artide 12 

Right to an oral hearing 

The Commission shaii give the parties to whom it has addressed a statement of objections the 
opportunity to develop their arguments at an oral hearing, i f  they so request in their written 
submissions. 

Articie 13 

Hearing of other persons 

1. I f  natural or legal persons other than those referred to in Articles 5 and 11 apply to be heard 
and show a sufficient interest, the Commission shall inform them in writing of the nature and 
subject matter of the procedure and shali set a time-limit within which they may make known 
their views in writing. 

2. The Commission may. where auurouriate, invite oersons referred to in uaraorauh 1 to develou 
their arguments at theoral hearing of'the perties t i  whom a statement of objections has been 
addressed, if the persons referred to in paragraph 1 sn request in their written comments. 

3. The Commission may invite any other person to express its views in writing and to attend the 
oral hearing of the parties to whom a statement of objections has been addressed. The 
Commission may also invite such persons to express their views at that oral hearing. 

Article 14 

Conduct of oral hearings 

I. Hearings shall be conducted by a Hearing OfRcer in Wll independence. 

2. The Commission shall invite the persons to  be heard to attend the oral hearing on such date as 
it shall determine. 

3. The Commission shali invite the competition authorities of the Member States to tdke part in . . .- . . .  - ., 

the oral hearing. It may likewise inv
i

te officials and clvil servants of other authorities of the 
Member States. 

4. Persons invited to attend shali either appear in person or be represented by legal 
representatives or by representatives authorised by their constitution as appropriate. 
Undertakings and associations of undertakings may aim be represented by a duly authorised 
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agent appointed from among their permanent staff. 

5. Persons heard by the Commission may be assisted by their lawyers or other qualified persons 
admitted by the Hearing Ofricer. 

6. Oral hearings shail not be public. Each person may be heard separately or in the presence of 
other persons invited to attend, having regard to the legitimate interest of the undertakings in the 
protection of their business secrets and other confidentbl information. 

7. The Hearing OMcer may allow the parties to whom a statement of objectlons has been 
addressed, the complainants, other persons invited to the hearing, the Commission sewices and 
the authorities of the Member States to askquestlons during the hearing. 

8. The statements made bv each Derson heard shall be recortled. UDon recluest, the recording of 
the hearing shall be madeavailable to the persons who attended the hearing. degard shall be had 
to the legitimate interest of the parties In the protection of their business 5ecTets and other 
confidential information. 

CHAPTER VI ACCESS TO THE FILE AND TREATMENT OF CONFIDENTML INFORMATION 

Artide 15 

Access to the file and use of documents 

1. I f  so requested, the Commiaion shall grant access to the fiie to the parties to whom it has 
addressed a statement of objections. Access shali be granted after the notification of the 
statement of objections. 

2. The right of access to the file shall not ekiend to business secrets, other confidential 
information and internal documents of the Commission or of the competition authorities of the 
Member States. The right of access to the file shail also not extend to correspondence between 
the Commissim and the competition autholities of the Member States or between the latter 
nilere such correspondence is contained in the file of the Commiaion. 

3. Nothing in this Regulation prevents the commission from disclosing and using information 
necessary to prove an Infringement of Articles 81 or 82 of the Treaty. 

4. Documents obtained through access to the file pursuant to this Artide shall only be used for 
the purposes of judicial or administrative proceedings for the appiication of Artides 8 1  and 82 of 
the Treaty. 

Artide 16 

Identification and protection of confidential information 

I. Information, including documents, shali not be communicated or made accessible by the 
Commission in so far as it contains business secrets or other confidential information of any 
person. 

2. Any person which makes known its views pursuant to A t i ~ i e  6(1), Artide 7(1), Article 10(2) 
and Artide 13(1) and (3) or subsequently submits further information to the Commission in the 
course of the same procedure, shall clearly identify any material which it considers to be 
confidential, giving reasons, and provide a separate non-rjonfldential version by the date set by 
the Commission for making its views known. 

3. Without prejudice to paragraph 2 of this Artide, the commission may require undertakings and 
associations of undertakings which produce documents or statements pursuant to Regulation (EC) 
No 112003 to identify the docurnents or parts of documents which they consider to contain 
business secrets or other confidential information belonging to  them and to identify the 
undertakings with regard to which such documents are to be mnsidered confidential. The 
Commiaion may likewise require undertakings or associations of undertakings to identify any part 
of a statement of objectlons, a case summary dmwn up pursuant to Article 27(4) of Regulation 

,,.. . . .. ..(EC).No.l/2003 or a decision adoptedby .be Commission which in their view contains budness. .. . 

secrets. 

The Commission may set a time-limit within which the undertakings and associations of 
undertakings are to: 
(a) substantiate their claim for mnfidentiality with regard to each individual document or part of 
document, statement or part of statement; 
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(b) provide the Commission with a nonionfidential version of the documents or statements, in 
which the confdentlal passages are deleted; 

(c) provide a concise description of each piece of deleted information. 

4. I f  undertakings or assodations of undertakings fail to mmply w
i

th paragraphs 2 and 3, the 
commission may assume that the documents or statements concerned do not contain confidential 
information. 

CHAPTER W GENERAL ANDFINAL PROVISIONS 

Article 17 

Time-limits 

1. I n  setting the time-limits' provided for in Artide 3(3), Artide 4(3), Artide 6(1), Artide 7(1), 
Artide lO(2) and Artick 16(3), the Comrnission shall have regard both to the time required for 
preparation of the submission and to the urgency of the Qse. 

2. The time-limits referred to in Artide 6(1), Article 7(1) and Article lO(2) shall be at least four 
weeks. However, for proceedings inmated with a view to adopting interim measures pursuant to 
Articie 8 of Regulation (EC) No 112003, the time-limit may be shortened to one week. 

3. The time-limits referred to in Aiticle 3(3), Artide 4(3) and Article 16(3) shall be at least two 
weeks. 

4. Where appmpriate and upon reasoned request made before the expiry of the original time- 
limit, time-limits may be extended. 

Article 18 

Repeals 

Regulations (EC) No 2842/98, (EC) No 2843/98 and (EC) No 3385/94 are repealed. 

References to the repealed regulations shall be construed as references to this regulation. 

Artide 19 

Transitional pmvisions 

Procedural steps taken under Regulations (EC) No 2842198 and (EC) No 2843198 shall continue to 
have effect for the purpose of applying this Regulation. 

Article 20 

Entry into force 

This Regulation shall enter into force on 1 May 2004. 

Th'i Regulation shall be binding in Its entirety and directly applicable in all Member States. 

Done at Brussels, 7 April 2004. 

For the Commission 

Mario Monti 

Member of the Comrnission 

(1) 03 L 1,4.1.2003, p. 1. Regulation as amended by Regulation (EC) No 411/2004 (03 L 68, 
6.3.2004, p. 1). 
(2) 01 L 354,30.12.1998, p. 18. 

(3) 01 L 354,30.12.1998, p. 22. 

(4) 01 L 377,31.12.1994, p. 28. 

ANNEX 

. . .  %M ..,. _ ... ,.. . . , . . . , . . .. . .... . . , , .. ~. . . . ,, , . . , . 

COMPMNT PURSUANTTO ARTICLE 7 OF REGULATION (K) No 112003 

I. Information regarding the complainant and the undertaking(s) or association of undertakings 
giving rise to the complaint 

1. Give full details on the identity of the legal or natural p e m n  submitting the mmplaint Where 
the complainant is an undertaking, identify the corporate group to which it belongs and provide a 



concise overview of the nature and scope of its business activities. Provide a contact person (with 
telephone number, postal and e-mail-address) from w h i b  supplementary explanations can be 
obtained. I 

I 2. Identify the undertaking@) or assodation of undertakings whose conduct the complaint relates 
to. indudina. where a0Dli~bie. all available information on the mroomte arouo to which the 1 
undertakini(s) complained of belong and the nature and swpe of the business activitles pursued 
by them. Indicate the position of the mmplainant vis-&is the undertaking(s) or assodation of 
undertakings mmplained of (e.g. customer, competitor). 

II. Detaiis of the alleged infringement and evidence 

3. Set out in detail the facts from whib, in your opinion, it appears that there exists an 
infringement of Article 81 or 82 of the Treaty andlor Article 53 or 54 of the EEA agreement 
Indicate in pamcular the nature of the products (goods or services) affected by the alleged 
infringements and explain, where necessary, the commercial relationships concerning these 
products. Provide all available details on the agreements or practices of the undertakings or 
associations of undertakings to which this complaint relates. Indicate, to the extent possible, the 
relative market positions of the undertakings concerned by the complaint. 

4. Submit all documentation in your possession relating to or directiy connected with the facts set 
out in the complaint (for example, texts of agreements, minutes of negotiations or meetings, 
terms of transactions, business documents, circulars, correspondence, notes of telephone 
conversations...). State the names and address of the persons able to testify to m e  facts set out 
in the complaint, and in particular of persons affected by the alleged infringement. Submit 
shtistics or other data in your possession whir3 relate to the facts set out, in particular where 
they show developments in the marketplace (for example information relating to prices and price 
bends, barriers to entry to the market for new suppliers ek.). 

5. Set out your view about the geographical scope of the alleged infringement and explain, where 
that is not obvious, to what extent trade between Member States or between the Community and 
one or more ETA States that are contracting parties of the EEA Agreement may be affected by 
the conduct complained of, 

111. Finding sought from the Commission and legitimate interest 

6. Explain what finding or action you are seeking as a result of proceedings brought by the 
Commission. 

7. Set out the grounds on which you daim a legitimate interest as mmplainant pursuant to Article 
7 of Regulation (EC) No 1/2003. State in particular how the conduct complained of affects you 
and explain how, in your view, intervention by the Commission would be liable to remedy the 
alleged grievance. 

IV. 'proreedings before national competition authorities or national courts 

8. Provide full information about whether you have approached, mncerning the same or closely 
related subjecbrnatters, any other competition author'ky andlor whether a lawsuit has been 
brought before a national court. I f  so, provide full details about the administrative orjudkial 
authority contacted and your submissions to such authority. 

Declamtion that the information given in this form and in the Annexes thereto is given entirely in 
good faith. 

Date and signature. 

Managed by the Publications 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

ADVANCED MICRO DEVICES, INC., a ) 
Delaware corporation, and AMD ) 
INTERNATIONAL SALES & SERVICESES, ) 
LTD., a Delaware coporation, ) 

) 
Plaintiffs, ) 

) 

C.A. No. 05-441 JJF 

v. ) 
) 

INTEL CORPORATION, a Delaware ) 
corporation, and INTEL KABUSHIKI ) 
KAISHA, a Japanese corporation, ) 

1 
Defendants. 1 

n\r RE: 
) C.A. No. 05-MD-1717-JJF 

INTEL CORPORATION ) 

FjTIPULATION AND ORDER RESOLVING DM NO. 6 

WHEREAS, defendants Intel Corporation and Intel Kabushiki Kaisha (collectively, 

"Intel") propounded a First Set of Interrogatories to plaintiffs Advanced Micro Devices, Inc., 

and AMD International Sales &Service, Ltd. (collectively, "AMD"); and 

WHEREAS, AMD objected to Intel's First Set of Interrogatories on numerous 

grounds, including, among others, that the Interrogatories were premature, were improperly 

timed contention interrogatories, and sought information protected by various privileges and 

protections; and 

WHEREAS, AMD filed a Motion for a Protective Order relating to Intel's First Set of 

Interrogatories ("DM No. 6"); and 
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WHEREAS, AMD and Intel then met and conferred further regarding their dispute 

over Intel's First Set of Interrogatories and AMD's Motion for a Protective Order, and now 

have reached a resolution of their disputes; 

NOW, THEREFORE, IT IS HEREBY STIPULATED BY AND BETWEEN 

COUNSEL FOR AMD AND INTEL, SUBJECT TO THE APPROVAL OF THE 

COURT, AS FOLLOWS: 

1. Intel will withdraw Interrogatory No. 5 without prejudice. Intel and AMD agree 

that for the present time neither side will pursue discovery concerning communications with or 

submissions to governmental agencies, although both parties reserve their right to revisit this 

issue at a later date. This agreement does not apply to discovery that the parties have already 

agreed to supply. 

2. Intel agrees to limit Interrogatory Nos. 1-4, 6 to request the identification of 

customers only. As so limited, AMD agrees to provide veiified answers within 30 days. AMD 

has agreed to respond to these interrogatories after additional discovery has been 

completed. If discovery is not completed or substantially completed at the time Intel requests 

that Ah4D respond, Ah4D reserves its rights to object to providing further responses at that time 

on the ground that the interrogatories are premature, and Intel reserves its rights lo contend that 

responses at that time are appropriate. 

3. AMD agrees to withdraw its request for a protective order without prejudice. 
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OF COUNSEL POTTER ANDERSON & CORROON LLP 

Robert E. Cooper 
Daniel S. Floid 
Gibson, Dunn & Cmtcher LLP 
333 South Grand Avenue 
Los Angeles, CA 90071 
(21 3) 229-7000 

Peta E. Moll 
Darren B. Bernhard 
Howrey LLP 
1299 Pennsylvania Avenue, N.W. 
Washington DC 20004 
(202) 783-0800 

By: /$/Richard L. Honvitz 
Richard L. Honvitz (#2246) 
W. Harding Drane, JT. (#1023) 
Hercules Plaza, 6" Floor 
1313 N. Market Street 

Wilmington, DE 19899-095 1 
(302) 984-6000 
rhonvitz@potteranderson.com 
wdrane@potteranderson.com 

Ar~omeys for Defendants 
h f e l  corporation and Intel Kabushiki ffiisha 

Dated: June 26,2007 

OF COUNSEL: RICHARDS, LAYTON & FINGER 

Charles P. Diamond, Esq. 
cdiamond@ommcom 

Linda J. Smith, Esq. 
lsmith@omm.com 

O'Melveny & Myers LLP 
1999 Avenue of the Stars, 7th Floor 
Los Angeles, CA 90067 
(310) 246-6800 

Mark A Samuels, Esq. 
msamuels@omm.com 

O'Melveny & Myers LLP 
400 Souih Hope Street 
Los Angeles, CA 90071 
213-430-6340 

Dated: June 26,2007 
8038ZO I29282 

By: /s/ Frederick L. Cottrell. III 
Jesse A. Finkelstein (#1090) 
Frederick L. Cottrell, I11 (#2555) 
Chad M. Shandler (#3796) 
Steven L Fineman (#4025) 
Richards, Layton & Finger, P.A. 
One Rodney Square 
Wilmington, Delaware 19899 
(302) 65 1-7700 
Finkelstein@rlf.com 
Cottrell@rlf.com 
Shandler@rlf.com 
Fineman@rlf.com 

Attorneys for Plaintiffs 
Advanced Micro Devices, Inc. and 
AMD International Sales &Service, Ltd. 

IT IS SO ORDERED this 2 7 day of June, 2 

HOD-t J. Poppiti 
Special Masfer 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

INRE ) 
INTEL CORPORATION ) MDL No. 1717-JJF 
MICROPROCESSOR ANTITRUST ) 
LITIGATION ) 

ADVANCED MICRO DEVICES, INC., a ) 
Delaware corporation, and AMD ) 
INTERNATIONAL SALES & SERVICES, LTD., ) 
a Delaware corporation, ) 

) 
Plaintiffs, j 

) C.A. No. 05-441-JJF 
v. ) 

) 
INTEL CORPORATION, a Delaware corporation, ) 
and lNTEL KABUSHIKI KAISHA, a Japanese ) 
corporation, ) 

) 
Defendants. ) 

) 
PHIL PAUL, on behalf of himself ) 
and all others similaily situated, ) C.A. No. 05-485-JP 

) 
Plaintiffs, ) CONSOLIDATED ACTION 

) 
v. 

INTEL CORPORATION, 
) 

Defendants. ) 

STIPULATION WITHDRAWING SUBPOENAS DUCES TECUM TO POTOMAC 
COUNSli.J,, J,LC, 1)C NAVIGATORS, J,J,C AND PUBLIC STRATEGIES, J,J,C AND 

RESTRICTING FUTURli. DISCWVEKY FROM CONSUJ,TANTS RETAINED TO 
INFLUENCE GOVERNMENT ACTION 

WHEREAS, on or about September 27, 2007, Intel Corp. and Intel Kabush i  Kaisiha 

(collectively "Intel") served subpoenas duces tecum on ihee  consulting fums engaged to render 
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services on behalf of AMP, namcly Potomac Counsel, LLC, DC Navigators, LLC, and Public 

Strategies, Inc.; and 

WHEREAS, the subpoenas request the production of documents relating to (1) actual or 

potential litigation against Intel proposed or contemplated by AMD; (2) any possible or actual 

investigation of Intel by the United States or a foreign governmental enti@, and (3) efforts by 

AMD to influence a government agency, including, but not limited to, any contracling or 

procurement officers of such an agency, to adopt certain specifications in Requests for Proposal 

("RFP") or Requests for Quotation ("RFQ"); and 

WHEREAS, AMD represents that its relationship wiih Public Strategies, Inc. ended on or 

about October 30, 2004, prior to the date it contends it first reasonably anticipaied thai it would 

file a lawsuit against Intel, and that did not retain Potomac Counsel, LLC, until after it had 

commenced litigation against Intel; and 

WHEREAS, AMD futher represents that its lawsuit does not allege as a claim or part of 

the factual allegations supporting a claim Intel's conduct to influence any public contracting or 

procurement agency to adopt technical spec

ifi

cations in Requests for Proposal ("RE"') or 

Requests for Quotation ("RFQ") favoring Intel over AMD and will not introduce evidence of 

such conduct in the case; and 

WHEREAS, both parties agree not to serve or enforce subpoenas on any similar 

consulting iirm retained by or on behalf of the other calling for the production of documents or 

testimony related to activities designed to influence government or agency action; 

NOW, THEREFORE, ihe parties through their respective counsel of record, hereby stipulate that 

the subpoenas are withdrawn save and except that portion of the subpoena served 
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on DC Navigators, LLC (Requests 1 and 2), requiring production of documents tending to show 

lhat AMD reasonably anticipated filing its lawsuit against Intel prior toMarch 31,2005. 

RICAARDS, LAYTON & FINGER, P.A. 

By: /s/FrederickL. Cornell, III 
Frederick L. Cotlrell. I11 (#2555) 
Chad M. Shandler (#3796) 
Steven J. Fineman (#4025) 
One Rodney Square 
920 North King Street 
Wilmington, DE 19899 
(302) 651-7836 
Coltrell@lf.com 
Shmdler@rlf. com 
Fieman@rlf.com 

Attorneys for Advanced Micro Devices, Inc. and 
AMD Internalional Sales & Service, Ltd. 

POTTER ANDERSON & CORROON LLP 

By: /s/Richmd L. Horwib 
Richard L. Horwitz (#2246) 
W. H a d i g  Drane, Jr. (#1023) 
Hercules Plaza, 6th Floor 
1313 N. Market Street 
Post Office Box 951 
Wilmington, D.E. 19890-0951 
(302) 984-6000 
rhomitz@otteranderson.com 
wdrme@potteranderson.com 

Attorneys for Intel Corporation and Intel 
Kabushiki Kaisha 


