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Re: Advanced Micro Devices, Inc, ef aL y. Intel Cor oration et a1 C.A. 
No .  05-441-JJQ Iia re Intel Corporafron, C.A. &. o ~ - M ~ ) - I ~ ~ ? - J J F  
O ~ ~ o s i t i o n  to Request for Issuance o f  Lefiors Rogatorv (DM 26) 

Dear Judge Poppiti: 

This letter is filed in opposition to AMD's February 9, 2009 request that the Special 
Master recommend that the District Court issue letters ropatorv directed to judicial authorities in 

request should be denied, particularly when, as is the case here, the European Commission has 
ly expressed its position that 
should not be discoverable in U.S. civil antitrust cases. AMD's request, insofar as it 

seeks discovery of any materials other than pre-existing documents, should be denied. Further, 
AMD's entire request is based on its inadvertent receipt of a confidential document. Under 
Delaware's Rules of Professional Responsibility, AMD should have notified Intel promptly of its 
receipt of the document, so that Intel could take protective measures, but AMD failed to do so. 
AMD7s request should be denied on this additional basis as well. 

AMD's submission skirts entirely the important international comity issues that are 

European Commission, Submission to the Antitrust Modemisation Commission, April 4,2006, at 
9). The Commission has made its views known with equal force in U.S. proceedings in which 

have been sought by antitrust plaintiffs. See, eg., in re: 
Rubber Chemicals Antitrust Litigation, 486 F. Supp. 2d 1 078 (N.D. Cal. 2007) ("the Commission 
argues that production of the EC documents would undermine its ability to initiate and prosecute 



future investigations by creating disincentives to cooperate with the Commission and would 
prejudice fbture investigations"), These international comity considerations are entitled to 
significant weight in assessing AMD's request. As the Supreme Court has made clear, 
"American courts should . . . take care to demonstrate due respect . . . for any sovereign interest 
expressed by a foreign state." Societe Nationale Industrielle Aerospatiale v. United States 
District Court for the Southern District of Iowa, 482 U.S. 522, 546 (1 987).1 

Many of the documents sought by AMD from Acer and NEC Computers SAS implicate 

Notably, AMD's request does not cite a single case in which the letters rogatory 
rocedure has been used as a means b Nor does AMD's request cite any valid reason - apart from conclusory assertions that 

the information is otherwise unavailable - that the Court should issue a letter rogatory that would 
direct1 conflict with & AMD has not, for example, shown that it has made any attempt to elicit the 
production of documents from NEC computers SAS or Acer Italy in Europe. 

Two other aspects of AMD's request also warrant special attention. First, AMD's request 
is expressly based on its review of the complete Statement of Objections issued by the European 
Commission to Intel in July 2007. That document - which under European law is merely a 
preliminary charging document that does not establish the existence of any violation of European 
competition laws2 - was provided to Intel by the European Commission in confidence and under 
the condition that it not be disclosed outside of proceedings before the Commission. Intel's 
production of the Statement of Objections in this litigation was inadvertent. (Ex. B). As a 
Complainant before the Commission, AMD was entitled to, and received a non-confidential 
version of the Statement of Objections, and was not entitled to the confidential version. (Ex. C, 
Commission Regulation (EC) No. 77312004, Art. 6(1)). AMD has actual knowledge of the 
confidentiality restrictions adhering to the Statement of Objections through its receipt of the non- 

As courts have observed, the European Commission's role as the "executive and administrative organ of the European 
comrnunit[y]" with respect to con~petition matters entitles the Commission to the respect owed a foreign sovereign in a 
comity analysis. See In re: Rubber Chemicals Anlitrust Lilig., 486 F. Supp. 2d at 1081. 

As noted in the press release submitted as Exhibit A to AMD's request, a Statement of Objections expresses a "preliminary 
view" of the Commission that "does not prejudge the final outcome of the procedure." 



confidential version and accordingly would have known immediately that the production of the 
confidential version was unintentional. It is inexplicable - and questionable - that AMD 
responded to Intel's inadvertent production of the document not by notifying Intel of the 
inadvertent production, as is required by Delaware Rules of Professional Conduct? but by 
seizing upon it as an opportunity to propound new and invasive discovery requests to foreign 
non-parties based on the confidential information included therein. Cf: Rico v. Mitsubishi 
Motors Corp., 42 Cal. 4th 807, 171 P.3d 1092 (2008) (disqualifying counsel for affirmatively 
using work product inadvertently produced in litigation). 

Second, AMD's request for issuance of letters rogatory calling for - 
is inconsistent with the spirit of discovery stipulations agreed to 

between Intel and AMD early in this case. In June 2007, Intel and AMD entered a stipulation 
with the Court that "Intel and AMD agree that for the present time neither side will pursue 
discovery concerning communications with or submissions to governmental agencies, although 
both parties reserve their right to revisit this issue at a later date." (Ex. D). Six months later, the 
issue of seeking governmental submissions was raised again by an Intel subpoena to three 
governmental consultants retained by AMD. This matter was again resolved by a mutual 
agreement not to pursue submissions to governmental agencies, without inclusion of any 
language to revisit the issue at a future time. (Ex. E). Based on these exchanges, Intel's good- 
faith understanding was that an agreement was in place not to pursue submissions made to 
governmental agencies in the course of discovery in this litigation. 

AMD is attempting to exploit the inadvertent production of a confidential European 
Commission complaint effectively to obtain the 

This is being sought at the end of the discovery period, at a time 
when it will be unable to be fairly vetted in the deposition process. AMD's 

The requests should be denied. 

Respectfully, 

/s/ FK Harding Drane, Jr. 

W. Harding Drane, Jr. 
WHD: cet 
Enclosure 
cc: Clerk of Court (via Hand Delivery) 

Counsel of Record (via CMIECF & Electronic Mail) 

Rule 4.4(b) of the Rules require that: "A lawyer who receives a document relating to the representation of the lawyer's client 
and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender." The 
Comment to the Rule further clarifies that "Paragraph (b) recognizes that lawyers sometimes receive documents that were 
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knows or reasonably should know that a such a 
document was sent inadvertently, then this Rule requires the lawyer to promptly notify the sender in order to pernlit that 
person to take protective measures." AMD took no such action to notify Intel upon discovering the inadvertent production 
of the Statement of Objections. 
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EUROPEAN COMMISSION 
Cornpetillon DG 

I "**** 1 Dlrector General 

Brussels, 
06,04.06 D' 0 0 2 0 2 1  

COMP A14 D(2006) S3 

M r  Andrew Heirncll 
Executive Dil-ccior 
Antitmst Modemizatioil 
Colnlni ssion 
1 120 G Street NW (Suite 8 10) 
Wssfii~igton DC 20005 

Submission by the  Directorate Gcneral for Competition of the Kttropean 
Cornmissioa 

1)mr Mr. I-lcimcrl. 

Plcasc find attaclicd a submissiori of the Dircctorafe General Tor Conipcfilion of tile 
Ellropean Commission on the irnput of discovery n~ les  in allti-rrusl civil danlagcs 
aclions i ~ t  the Unilal Stales on thc Europcan Comn~ission's antitrust c~~forccmcnt 
placticc ant1 in particular on irs Lcl~icncy Prograaimc. 

With this submission, we wish lo draw Lho Antitrusl. Modemisa.1ion Colnmission's 
attontion to our concelns and to respcctfirlly ask the Coiiiniission to considcr, to ~ h c  
cxtcnr possiblc ondcr the current exercise, what 111casurcs can be undeizakcn lo limil the 
impact o f  US discovery rulcs on the European Commission's ability lo detect and punish 
ca~tct bclia~~ioitr. 

As explained in Lhc submission, wc kclicve tha~  Llwre is today an uncaiainf.y as lo how 
[!S courts will apply their wide discrction in ordering discovery of (I-ton prc-exisling) 
statements and subn~issions spccificnlly prepared by undc~~akings for the European 
Cnrn~rlission's an[itri~sl procedures. Tlie unccrtainty notaliIy rclatcs to tllc extent to which 
comity considerarions will bc taken i~rto accounl by the US coufls. Thc very fact that lllc 
US couns nddress tliesc issues on a casc-by-case basis Inems [Slat leniency applicants 
hcforc the European Commission or other foreign agencies are exposed lo an inhcrenc 
risk that US cou~ts ~ i ~ i g h l  in Uicir case clroose not LO rely on suclr coiisiderations or ]night 
not be co~lvinced tl~al they are sufficienlly strong LO preve~it lllern fro~ii ordering 
disto\~c~y. The rcsulti~l'g tlncertainty inight in itself be sufficienl lo have a chilling cffcct 
on t l~e  EC Lc~~iency programn>c. Unda~nining thc lcnicncy pr.oogramnie in such a way 
would put !lie ~ i ~ r o ~ e a ~ i  C.omn~ission's i~nporlant inrerbcsts ar risk by seriously hampering 
its ahili~y to figl~l carrels. Taking info accounl the i~icrcased interdependence of cross- 

Comrnisslon europbenne. 6-1049 Bruxeiles I Eurapese Co~nrnlssle, 8-1049 Brusset - 8elgium. Telephone: (32-2) 299 ll 11. 
Olflce: J-TO COMP-Greflz Antitrusi, Telephone: direct line (32-2) 2965483. Fax: (32-2) 2550128. 



jurisdictional enforccn~e~lt activities, this situation also ~isks to negaliveiy affecting 1116 
US Uepanmen[ o f  Justice's and other foreian enforcers' efrorfs to successfi~lly prosecute 
international cartels. 

Wc o f  course rcmain a1 your disposal for ally questions 01, clarifications you may have 
with regard lo the attached sul~mission. 

Yours sinccrtiy 



, ** 1 EUROPEAN COMMlSSlON 

Brussels, 4.04.2006 

The European Coinlnissio~t is thc executive and administnl.ivc organ of thc Europcu~ 
1Jnion. Thc Europtan Commission's rc~ponsibilitics withill the E~lropean Union extend 
LO a wide rangc o f  subjccl weas, itlcluding the enforcement of the conipetilion (anlitrust) 
n~ lcs  laid down in IIIC EC   re at^.' Thcsc tasks are carried out fl~rough the Directoratc- 
Gc~reral Tor Competition (hcrcinaftcr DG Competition). 

I'hc purpose of I.l~is subn~ission is to bring to the attention o f  your Commission die 
in~pact of discovc~y i~rles in uiti-tnrsl civil damages actioris in Lhe United States on the 
European Conrrnission's a~~titfusl enforcement practicc and in puticular on its Leniency 
1'1-og1.aninic. Thc Lcniency Programme is a vital insiruincnr i11 thc dctec~ion and 
proscculio~i O F  hal-dcorc cartels. US legislation, (Rulc 26 of tllc Fadcral Rules of Civil 
Procedum), and ils application by US Coilrls today allows discovcry lhal is cxccptionally 
broad and rclativcly uncellain as lo its outcomc in i~idividual instances. Although thc 
Rulcs or Civil Procedure allow Tor a range of excnlplions, information prepared for the 
benefit o r  fonign cnforccinent agc~lcics are not covcred by those cxctnptions. However 
dcsirnble aild rcilsoilublc the broad scopo for discovcry may hc kom the point O F  US civil 
litigation, it creates significant and adverse erkcts on lhc anli-cartel enrorccnicnt 
acrivitlcs o f  forcigix agencies, including DG Competition. By crcating disincentives for 
lirtms to self rcporl illcyal cnrlel behaviour, this situation is liable to'nci as a deterrent for 
participaitts in in(enlatioua1 cazels lo self report, which a.ffects the cnforce~ulene capability 
ofthe I;U but also tllat of other jurisdictions including rhe USA. 

In tllc coursc of this subn-~ission DG Contpcti~ion wilt explain how t l~c  Lhreat ordiscovcry 
o r  docurticnts ~~rovidcd to DO Compctiuon affmts its invcsligative processes in relation 
10 I~ardcorc c-drtcls. DG Con'lpetition strongly believes Illat ccitain type of infomiation 
that has hecn produced solely for the purpose of its own investigatiorl, by eitl~a. the 

' '['he l'rcary rs~aklishi~rg dic Er~ropcan Comnntnity. Rcluva~ir nnicles in rbc filed of ondrlust, on ~rorahly 
hrtidc $ 1  Iagecmtnts in resrr~itn of Ifadc) and Article 82 (abtac of doininance). Apart rrcrln the 
powers provided direcrly in the EC: 'l'rcary, the co~uiyrririon cnrorccn~st powcrs we regulated iir 

Cntr~lcil Itcgulo~iot~ 1Q003 [przvin~~st)~ in Ca~tncil  Rcgularion No. 17/62) and Europrnn ('ommissinn 
Kegulatio~i Nn. 77312065. 

Euiopcan Commission europkenne. D-1049 Bruxalles I Ellrapes* Ccrnnilssie, 8-1049 Brussel - Belgium. Telephona: (32.2) 294 
11 11. 



parties, or indeed by the plasecutillg agency itself. should be protected from discovery. 
'Thc E~~uopcut Colnmission has already expressed itself on the application of the Federal 
Rules of Civil Procedure and their application and i t  has appeared before various US 
coul~s  as irnlirus czwiac in order to stress the iniporlance of this issuc and to prevent 
discovel.)~ of such infom~ation.~ DG Compcti~ion would like to take this opportunity to 
also address the issue in the content or  rlre Antitlust Modcrnisation Con?mission's 
ongoing exercise. 

l'he Comtnission is therefore respcc~fully asked lo considcr the concerns expressed bzlow 
and to reflect Ltpon whicll appropriate measures can be undertaken in thc US legal syslcn? 
lo solve the curre~it situation. 

2.. TIHE FRA%lEWORK \VlTHIN WHICH THE E~IROPOAN COMMISSION C:ARRll?S 0117. ITS 
,\WI'I'TRtISF IN\'ESTIC;ATIONS 

2.1. 'The natut-e of tire responsibifitjes of DG Competition and the Ellropean 
Comrnlssion fn co~npetitioa law enforccmerlt 

[n the Luca or  competition law, the Etrropenti Comniission -through DG Competition .. 
Tuncrions as an cxectrtive body. DG Compclition invostigales possible violations of 
Europcan compcti~ion Iasv and ma.kcs proposals lo thc European Commission, which is 
cnipowercd under die EC Treaty to lake decisions, including decisions imposing fines Tor 
cornperition law infri~~geme~ils. Nei~her DG Conipctition nor Ihc European Commission 
as a. wlmlc engages in adjudicating rights as bthween private pal-lies. TIic Europcan 
C.o~ninission acts solcly lo protect tl,e puhlic interest and miforces tho Eiaopean 
conipctilio)i la\us.' 

2.2. Information grthcring and processing; ittclrrding the EC 1,eniency 
Programme 

DG Colnpctitio17 disposcs or several Illcans of rctrievo.1 of infonaat.ion and evidence. 
'I'hcy may bc sccn as conlparable Lo ~Ilose or  US enforcement agcncics, with the 
in~porrant diffcrelicc Illat Ihc European Co~i~mission  unctions within an administ~alive 
law sys~e~i>, not a. judicial onc. M'ore ptulicular diVicnces conmm Ihe absence of jury 
trials and \.he possibilily of calling witnesses by sul~j~uonu. Anolllcr important clemcnt is 
ilia1 nearly all Commission casts lead lo a formal, Ti~lly reasoned decision. 

' nrnicus ('uriac briefs have so Tar been filed bcforc US districr cowis in two cases (United Starcs 
Disrricl Coun ror tlic Dislrict of Coiun~bia, in Re: \litainins Antilrtlst Litigation. Misc. No. 99-19 and 
ll~iitrd Slalrs Districl court of No~lhem District o f  California, in re: Methio~iine AntitTbs~ Litigalion. 
case No. C-99-3391 C:KB MDL no. 1311) as well ns herore rlrc Suprenw Coun (1111cl COIF, v. 
hd\*anced Micro Devices. Inc., 542 U.S.. 124 S. Ct. 2455 (2004). DG Conlpaition has also recently 
cxploincd its ricws on lliis issuc in a lcttcr that wns sent via the dcfendarrt ra thc US L)islrict Clourl Tor 
rlic disrricr of New Jcl~ey.  ' l l~c I)islrict Cowi lind ill tl~is case ordered thc derendant i n  a class nction 
proccdui.r to scck In ohlaill slarenrclris or, lhc Europeolr Comtnii;oion's pori~ion ar lo whttlier n1ate.rinls 
suhniit~cd in its procL'~'diligs art confidcncial. 

' 'I'he Pul.opcss C'on~rnission has inrcmoed as nnricus cr~rioc ro clarify its u~riquc role and stnnrs wiil~iir 
llie E:.C ii>s!iturinrlol fralnr\vork (Lntcl Corp. v. Ad\wrccd Micro Devices, IM.. 542 i1.S.. 124 S.Ct. 2466 
(2004). 



[n tlic EU, rlie facts ofthe case can be establisl1etl by carrying out on-the-spot inspections, 
by using (forn~al) requests for iniornlaribn, or from voluntary statements (including 
slatemcnts under the Leniency Programme), The by Far 11iost important investigative tool 
in tllc figlit against carlcls is the EC Lenienc~l P~~ogammc. 

In  order to fuily explain our concclns and position on the confidentiality of ccriain 
materials, we wil l  shorily explain rhe context within which such tnatcrial is obuincd and 
which purpose it serves in our investiga~ions. The infom~ation-gat11e.rilig and thc 
investigative proceeding typically invol\le difrerent lypcs of suhr~iissions and srs~etnents 
obtailltd by compulsion or voluntary. 

Ins~cctions, conducted by Commission officials 011 the business premises of conipanics 
and private homes of executives are a con~pulsor)l rneans of revieval oT inrol-tnaiio~~ 
relatcd to an investigation. During sucli investigations, officials can seize docunicnts and 
all relcvant information. as wcll as require on thc spot explanations hy excctrtives or 
em ployccs. 

f~cquesls for illf~lni-ralion wc 11a11 of a systcnl of rdrieval of infomalion ton1 partics 
based 011 compulsion. The Europcan Commissio~i can ullimarely impose sanctions (fines) 
in wso of t-cfusal LO supply the infomiatio~i within the requircd lime-limit or in case of 
inconcct, incomplctc or mislcadiny infom~ation.' Thc Europca~i Commission, however, 
has a duty i~ndcr European law lo respect Lhe right nor lo self-incri~inalc, cvcn for 
coq~orations. 

IJndcr the EC Lcniency Promanimc u1,demkings luay obtain immunily or a reductioll of 
fines if thcy allow Lhc dcfcction of a cartel or Iiclp eslablisll an infringenient of thc 
competi~ion ru lu  ill the licld of cartels. Cooperasion rquircs rllc disclosure or  evidence 
conccniing a11 existing cwicl and its illegal actions and practices. Sucli e\lidence is indced 
crucial I'or Qlc Europcai~ Commission's abilily lo find out fiboul. violalions of Ihc rcleva~il 
antitrust provisions contained in lhe EC Treaty. Cormpanics who come Tolw;lt.d and 
info~ni DG Competition of the cxinence of cartels arc required lo submit all cvida~cc and 
in formation in thcir possession or available to thc~n. Leniency applications no~nially 
illcludc a corrJordc statement as ~ n r t  of heir auelication. A corporate slaterncnl is an 
cvalualivc document selling out a co~i~pw~y's  ow11 descripliol) o f  Ihe canel's actions and 
pracliccs, daiving rrom its ow11 parlicipalion in the cartel. It is produced solely Tor t l~e  
puryosc o r  lhc application to ihc Commission. In the systein o f  the Errropcan 
Commissio~t, s~icli co1pornl.e statements are not only used as 'road-maps' to get a better 
undurstandiny of  the cartel activities, bur can bc used as actual evidencc of the 
infiingcmcl~t. 

2.3. The final Commission Decision imposing fines. 

l3cfot-e adol~ting a find decision in a cartel invcstigatio~l, the Europcan Commission 
s c l ~ ~ c s  the investipdted undertakings with a fonnal "Statement of Obiection$' that 
ourlincs ~ h c  European Commission's preliminary views and infonns dlc \~ndertskings of 

J .  flit IIuropean Commission adopled its first Lsnicnc)~ prograni h 1996. A n  alrered \fersion \itas ndopied 
in 2002. h r  the l i ~ i l ~ .  o r  writill& tlie Europca~~ Comnlission is comulting the public on son* 
anretldli>cnts lo  he I.eni?ncy Notice. aiincd at nornhly addressing the handlirry orcolporatc stnicmrnts. 

~fv~iclcs IR nlid 23 of Council Regulation Ii2003. 



t . 1 ~  intention 10 rake P decision adverse to them. The document i s  prepared and adopted 
by tlic Europcan Comniission Tor tile purpose of allowing llie investigated parties Lo 
cxcrcisc ~1ie.ir rights of defcncc in the pa-ticular proceeding. The docuinenr colltains 
confidential data that has cithcr becn subnlitted by tile investigated partics on a voluntary 
basis. tiotahly i n  the fralnework or tlie EC Leniency prosamme. or under compulsion. 
Statement of 0bjcc.tions in carrel cases mqr refer and quorc i~lfornlation given in 
cor-pordte statell1ent.s and replies to requests for iirfom'lalion. The Stetenment of Objections 
is not niade public. 

The addressees o f  a Statenlent of Objections arc given a time period within which they 
call si~bniit thcir views in writins. The parties' replies ro a Stat.ement of Obicctionp make 
refcrencas lo and iricorporatc the col~tent of tlie Stalnmcnt of Objcctions. Thcsc replies 
arc kept confidential and arc not niade available ta citlicr tlie oW?ct panies or to the 
gencnl public. Subject lo the replies to the Stntc~nenr of Objcc~ions, tile European 
Conlmission adopts a final Decision with fines. 11-1 that Decision (palls of) corporate 
statements are referred to. A final Commission Decision can be appealed to the European 
Court of First Inslancc and on points o r  law to (he European Court of Juslicc. 

2.4. Rights of defence and access to documents. I,in~its and obligutions reiated 
to access alld/or disclosure o f  volrlntary submissions made ia the 
framework of EC 1,enieacy Policy 

As staled above, the Europcan Commission !nay use all [lie infomiation obtdncd under 
its invcstigalion in evidcnce in order lo prove (he existeilce of the violatiorl of Europcan 
conipcririon law. Tltis also applies to corporate statemetits and ohe r  infonnalio17 
sitbmitfed on n volunrnry basis, which vely often include evidcncc whiclz ronns part of 
[he basis for thc Et~roycan Commission's decision. 

'Thc information galhwcd in a given invcstigalion, including confidcn(ia1 dala and 
voluntary submissions, constilutcs thc Europe~lr Comniissioti's administrative filc. All 
documents conhilied in thc file arc covered by a gncral rule of' profcssional sccrccy 
which obligcs thc Et~ropcait Con~mission to use such iufornlulion only for the purpose for 
which it w a s  acquil-cd. The Ei~roperui Commission (including its staff) is under an 
obligation not to disclosc infioniiation covcrcd by professional secrecy." 

Disclosure to the parties or  lhc proceeding of any infomiation s u b ~ ~ ~ i t t d  to 81c Europcan 
Clomr11ission only lakes place within tlic specific fian~ew~ork of i-especl.ing the rights of 
dcfcncc of other accuscd p a ~ ~ i e s  in tlie proceedings bcforc tlic Europcmi Com~~tission. 

In the conrcst of thcir rights of defence. partics to the European Commission's 
proceedit~gs arc entitled to have access to thc Europcat~ Coinmission's filc if and when 
they halie been sel-ved a Statenlent of Objwtions, outlining the European Commission's 
preliminary allegations. During thc access lo Ihc file. (he panies have a right to con~ult  
(non-confidaitial versions) of all accessihlc doc~~~nen t s  arid to extract a copy of sucli 
docitmolts Tor use in their defence. 

" Arriclc. 287 of rite 6C' 'l'reary and Article 28 of  I'onncil Rrgt~lation 1 i2003. plus An. 17 o f  Siaff 
IZcguIa~io~~s. 

4 



Legal obli~ations cxist to cnsure that docunicurs obtained during [lit access Lo file 
exercise can only be used for the eliforcctnent of the European airitrust rules? The 
impoflance of a strict adherence 10 t1)cse rules is underlined. in tho newly adopted access 
10 file rules, whcrc the possibility of disciplinary action can bc pursued by the European 
Co~nmission ayainst estcrnal counsel of undertakings for infringing such rulesbx The 
pariies arc no1 given access to othcr parties' replies lo the Slatcinc~ir oCObjeclions. 

During lhe access to file proccdurc, DG Competition affords a special protection lo 
corporate statements arid other infomiation specifically prepared in the contcxt of the EC 
Leniency Programme. The Lmiiency Notice expressly clarifies that any disclosure of 
doc~~nients rcccivcd iir the context of thc Notjcc would undermine the leniency policy and 
~ - u t i  counter invcstigativc and inspections prcmgat'ives. With specific reference to 
colporate sraleiiiails, paragraph 33 of the 2002 Leniclicy Noticc slates that "Ally ~aitre17 
.vraio'ornent,fim~rs /xoPf ofllw/jle ... (rttri tntq} no! I>@ c/i.trlosed or rcsod, for ur1y othcr prrrpose 
ilttr,, c'orforceti~r,~~ ?[,frfic'lc 81"". 

To coljclude, documcnls oblair~cd from the European Com~iiission by lvicans of access to 
file, Inriy not be \!sod Tor any other j~urposc, rnay not be disclosed and are to bc prcscrved 
from disclosure andlor discovery procedt~res. 

2.5. US discovery rules and rheir impact 018 European Conimission 
investiga tionr 

Altliou~ii lhc E~tropcan Commission alTords high protection to its administrative file, and 
cspccially lo soluntitry slatemen& and subn~issions made in (hc framework o r  die 
ixniency Policy, in rocent years discovery requests (and subsequent orders issued by US 
couns) havc talgckd the inrormation provided lo the European Con~mission and other 
enfoscei~~cnt agencies, by ininiunity or lcniency applicants, inlerrering will1 o11going 
investiyal.ions, or arficcccIi~tg companies' willingiicss lo cooperate in thc rrameworli O F  lhc 
I.,eniency Policy. 

In order lo aalc clearly its ]~osi(ion againsl thc discoverability of colporate lenieucy 
slaialwnts, t l ~ c  Comlnissiorl hus intervened on past occasions,  lota ably through ~nl icus 
no-irrc blaicrs in dic Virtrmir~s casei", b e r m  tlic Supreme Courl in h e  I~rtel v, AMD cme" 

i .  I'his is reg\~lalrd in Arliclc 15 oi'drc Kuropenn Comn~nicsion Rrgulotion 7731'2004 as well as porngraph 
33 ol'thc l s~ i i rncy  Noticc, As D staitdard practice. If(; rompttirion draws tlic pe~tirh: attolaion to this 
ohIigalior~ whcn it grants [hen, access lo rhc lilt. 

" C:omtnission Noticc 011 t l r  l~l lcs  for access to ilrc Commission file in cases pursunnl to Articles 8 I and 
R2 uC 11tc I1C 'Trcn~y. ,\rliclrs 53.51 and 57 uf the EEA Agreemmrl and Council Regulation (EC) No 
1!9:2004. puhlislrcd in the Otlicial Journnl C 315 oa 2211212005. p. 7. 

" At.licle 82 ofthc I2C 'rreaty. related to the abrlst of donrinant position is not rclcvatrt to the Iznicclcy 
Noricc. applicable only lo cerlcls. 

1') liniled Statcs Disrricr ('ourr h r  the District nf Colnnrhia, in Rt: Vitamins Antirr'r~sr I.i~ipo~ion - Misc. 
Yo, 09-197. 

I '  I~rtel ('arp. v, h d v a ~ x c d  Micro Iltvices. Inc.. 542 I1.S.. 124 S. Ct. 2466 (2004). 



and similar intenlention in tlie Merhiottinc litigation'2. In such cases, the Commissioi~ has 
underlined rhe c.onfidentialify of corporate sr.alements arrd other voluntary submissions in 
the context of tlie Commission's Leniency programme, and the rrecd to prevent 
discove.ra.biliry orsuch docimnle.nts. 

So far 110 US Cot111 has riled explicitly on the limits of discovcry relating lo docurnonw 
on file with the European Commission, aside Froni rhe Vitumins and h4e~kioraino cases. 
There appears to be high uncertainly under US law on what categories of documents can 
be discoverable, on tile cxtent of discovcry ntles and respect of international comity with 
resal-d to documetlts produced lo or received from foreign antitrust cnforccment agencies, 
notably the European Coniniission. Although somc Cour~s appaar lo hikvc accepted, 
notably bascd on principles o r  Comity, Ihsl infoiinatioii prelm-ul for thc European 
Commission i s  not-discoverablt, an uncertainty prevails as lo the outcome of discovcry 
procc<lurcs. 

2.6. US discovery rules are seriously hampering the European Commission's 
nhility to fight cartels. 

DG Conipetition will in llic rollowing section explain why it believes dlat disc1osu1.e of 
infom~ation sub~~~i l t ed  on a voluntary basis during our invcstigations car1 saiousiy 
undcmijnc the erfectivcncss of t l~e  Eurol>can Commission's and other authorities' 
anlilrt~sl enforccmcnl. aclio~ls. 

Bclorc doing so, wc would likc to underline that our plea docs not extend lo a protection 
fion~ disclosurc and discovery for all documcnls thal forni pnlf of our administrative file. 
Indeed, tllcrc is a balancc io be struck betweal cllc public enforce~~ienl interests a,d the 
inta'csts of priv&tc litigants, I (  is clcar Ihat thc leniency programs and other fonlis of  
voluntary coopcration should not act ils a shield Tor companies seeking to conccal 
infonliarion that \would otherwise have been 'discovcmble'. As a ~zsitlt, protection should 
bc affordcd only to Lhosa submissions that a company has prcpared and produced 
exclusively for the European Commission's invcsligation. Consequc~ttly. DG 
Competition wallb (o underline Lliat it has no inlcrcst lo gcncrally proleci pfe-existing 
docu~~ienls (that the applicant is rtquircd to subrni~ i~ndcr [he EC: Leniency program) froin 
discovcry in US ~our ts" .  

Wllilc DG Colnpelilion strongly supports cflcctive civil proceedings Tor da~nagcs 'against 
carlcl pal-ticipants, undertakings which volu~il.arily coopcrate wilh DG Competition in 
tevcaling cmcls canno1 he pul in a worse yosilion in respect of civil claims Ihan other 
cartel mcnibcrs which rcfusc any coopcration. Tlic ordered poduclion -or at Icst  the 
uncertainty i n  tl~is regard- in eivil damage proceedings of corporarc scatc~isents and otlier 
subtliissions made lo DG Conipetirio~l risks, howcvcr, lo prodicce exactly tliis rcsult. If so, 
i t  could seriously under~iiine tlre cffccliveness of the EC Lenia~cy program and 
jeopardize the succcss or  thc European Conimission's light against cartels, Since in  
invesrig2ifions o r  world-wide cartels, it is essential to implemcnl the widest international 

'' Lliitcd Stales Ijistrict r'oiirr or Northcrt~ I)iscricr nf Cniirnnria. In rc: Methinnine An~i t r~ t s t  [.i[igarion. 
case No.C-99-349 1 CRB MJ>l. no, l a1  I. 

lt'ill~ rhr cxctption of limirtd inslenccs cvhcre an invcnigation i s  ongoing and disclosurc or doct~nrcnts 
could ssriously inrerfcre with ~ h c  Commission's i~r\*estiyotion by rcvenli~ls to other parlies undcr 
i~)vrnigation rhe i~rf'oi~~natiot~  tho^ is. nr is likely to he. in tltc possession c t f  the Coni~nission. 



cooperation anlong antitrust asencies, any chilling effect related to EC knicncy 
applica~ions is liable ro have rcpercussions on US e~iforcement. 

2.7. Inrerhational comity should outweigh US discovery considerations 

Principles or  in~ernalional comity compel rlatiohal courts to givc due regard lo the interest 
of foreign sovereigns when enrorcing h c  rights o r  ils own citizais that will a.ffect 
in~ere.sls of foreign sovereigns. The interrelationship betweal donicstic jt~dicial decisions 
and international policy consid.era~ions is an elen~cnl thal has to be given serious 
consideration in a g,lobal economy.'"he irnpoltance and relevance o r  conlity 
co1lsidera~ion.s in the field of compctitioti law eniorccment is danonstra~ed thtougli h e  
separate agrec~iienl entered into by the Governnicnt of the Unilcd Stares and the 
Eur.opeaa,i Communities on this issuc.'" 

.4s cxplai~~cd abovc, Europcan rules prolect ihe confidentiality and prevcnt disclosure of 
submissions that I~ave been specifim.llp produced within the contcxt of a. lcnicncy 
applicai.ion. DG Compctilion strongly believes that the fact that US courts ~liight regard 
such submissions as discovcrahIc hanns tlrc erfcc~ive cnforccmcnt of EC! conipetition 
law. 

Co~nity co~isidc~-ations arc subjcct lo a bnlanc.ing lest where the US cot~rts have a wide 
discretion lo apply the considerations to the hcls at hand. AltIioil$h catain US District 
courts Ilavc bcar willing to rake comity cormems into consideration, olhws appcer lo be 
morc rcluctztnt lo do so. 111 addiiion, tile vcry fact that US courls address these issues on a 
case-by-case basis ~ncnns that leniency applicanls before DG Coinpclition or orher 
I'oreigi aga~cies  are cxposcd to a11 inherent risk that US coirrts might in their casc choose 
no( to rcly on sucli cur~sidcrations or mighl not be convinced rlrat they arc sufficien~ly 
strong to pt'cvcnt tlicm fro111 ordaing discovery. The resulting r~nccrtainty might he 
surficio~t to liavc a cliilling effect on tile EC! Leniency prograni. 

lindcrti~ining the leriicncy program in such a way would put the EC's impodant inl.ercsts 
a[ risk hy scriously haniperiny the European Comniission's ahilily lo fight carfels. 

2.8. ']'he applicntioli of US discovery rules mag hamper enforcement actions 
of  other agencies, including the US Departtilent of Justice 

Thc cfficacy of the EU Icnicncy policy is interlwincd with the interests of Ihc United 
Sra~cs' justice syslerii for cfFeciive global cnforccmcnt of antitrust laws, Tiiis means that 
not only the Europcali Cornniissio~~'~ inl'orcsls are al stake. Thc U.S. Deparlnient of 
.lusticc (DoJ) has publicly acknowlcdgcd that the adoption of cifectivc leniency progralns 
by forcjyn antitrust cl~fo~.ccrs and notably that of the European Commission's revised 
programme in 2002 has a direct positive impact an Ihe Deparimenl's efforts to prosecute 
irrternationul ctlrtels. 'This is due to the ract that a ca~~cl is t  that is exposed to sanctions in 

" Rce in this rcspecf rAc 199.5 Revised R e c m ~ ~ u n d n t i a ~ ~  of  (he OECD Council - Canccrniug Co- 
operatio11 Rcl\r~car Member Couiltrics an Antico~nprritive Prnctices Affecting lnternatinnal Trade. 

I hgccenle~~t bccwcen tllr Go~ctnmcnt o f  tile United Sfales and the Ihropcnn Conlniunities on rhc 
application ~Pponitivr comiry principlcs in 111e cnforcenlcnt of t k i r  co~nprf i t i~~ i  laws., \vhiclr irlfer rrlitr 
stnlcs d~rr "cat-h poi-!v rvill seek. a! (111 rrqc:v it1 i ~ s  cnfirrcn~ort o1.fivirir.r. m roki* irrro ncvaltnr ~/rc 
rmrix)rrmrt ir~/~~r~c*sts of thc nrhw I+irry". 



several jurisdictions may decide not to conic folward under llle US anincsty prograin 
trnless it is cnsurcd that it is  protected in other jtlrisdictiol?~ where it faces sigmificmt 
exposure.'" Experience has sliown that any iilternational cartel ofsigr~ificance is likely co 
afrecr Ihc Uiiitcd States as ~vcll as Europe. The U.S. Depa~lment ofJusticc has, following 
dle 2002 c h a n g s  in the E.C lei'tieiicy policy. observcd an increased anlounl of  
sin~ulta~icous amnesty applications hcfore both aSencies." Indtzd, the cases where the 
Europcan Commission has (directly or indirectly) addressed US Courts on d.isco\pery 
issues have coiicemed cases whiclr have been pursued in a multi-jurisdictioiial 
aiforcemcnt coner.1. The U.S. Dcpai~mcnl of Justice Iias also acknowlcdgcd lhat 
effecf.ive pi-oseculioii of an inteinational cartel requires coordinalioii of investigcdive 
stratcgics with roreigt enforcement agen~ ics . '~  The Department of Justice also states that 
rhis increased coopcra~ion "utn'U /earl to moro ~flcairie u.ntifr.risl etgforcemenr in rAe./,rhrre 
ctnrl rlte chrecrion. ,,,-ossarfion. ufid dinrirrnlion cfnrorc mrteb~."'" 

Tlie liigl3 level of infcrdepaidencc betureen foreign and US al~lil~ust enforceniciil 
agcncies i s  dcmonstra~ed flirougl~ the a,,titrusl cooperation agrcen1enb which tlie United 
Staks has entcrcd inlo will1 inmr rrlirl 11ie European ~olnmission.~" Also as a rcsult of the 
si~i~ultaneous repoiling of caacl violations, tltc DoJ and the Europcan Commission liave 
clasely collaboraled for sc~tilig up coordinated enforcement act.ions. h.1 addition, 
inlcrnafional orga:at~isa[ions such as the OECD or the International Competitioi~ Netwoik 
(ICN), in whicl~ both,tl,e US' antitrust agencies and DG Competilion play active roles, 
Iia\:e bcen sci2cd with [lie task of achieving gl-eater convcsgaice mld coopcralion between 
antitrust enrorcerncnf agcncics. 771~ puq~osc o r  this work is to ensure that cffeclivc tools 
arc dcvclopd to allnck conspiraciu a~id  caitels thar cover ~ilore lhan one jurisdiction. At 
L ~ I C  cnd of the day, the cooperative rolationships liowevcr dcpend on n~utunl recognitioli 
o f  i~itercsts. 'rhe European Conimission has iir its ainicus: curiac briers Lo US district 
conr~s inaile C I C ~ I -  13111 discovery of ~iovahly wiporate sta~cnicii~s might htiniper the vcly 
ptilposc of thc cooperation betwecii llic US and EC in lighting global cartels. 

2.9. Other coneidera tions 

'I'ho nhove colisidctalions as to tlic e&cts on Uie Coinmission's investigative processes 
<apply all thc more if discovery is considered in cases wlicre llic Eompcnn Comniission's 
investigation is still ongoing since the public disclosun: of key c l c ~ n c n ~  in the European 
Cam~~~iss ion 's  file will indispittahly cliangc Ilic co~ilatrrs of lhc an-going invesligation in 

I (u Sce nddrcss by Mr Scott l4onwond. Director crf Criminal mrorcmiait. Antimtst Lbivision Dcparttnent 
of Justice to tlrr "?Oil.? Anti/rrt.t/ Co~!/i*rrrtcr orr /lo/irr~{.?/ I.v.~rtcv hi Torlt~x:c. Ec.onon~,v." ncw York, 
h4arcl1 7. 2002. 

I ! Spcccll by Scot1 Naninrond befo~c tire Anicfical\ 13ar Association Midii~intcr Leadership Meeting, 
Kana. I-lawii, Jan~rniy 10. 2005, "An cr~*orviuri? rf Rcc'crrr Dc~~~c~lolnrrc?r~~.c 111 '/71e Atttllrr~vf D i ~ ~ i ~ i o n ' s  
li.htrbtrr/ Ettji~~rnrcrrr Prngtrcu~i". 

' See irl/c,r olio Bricf Tor rRr United States L)epanrnenl of Justice and the Rdei.al 'I'rade l'.urolxan 
C'omnlission. as atriici curiae in soplxtl~ o r  tlie defrndon~s.tppcllees. in response to Coun ni-der of 
Yovrnibrr 2.2. ZOO4 before \IS Coun of Appcals. Uisrricr o f  Cnlunihia circait. En~pegran. %.A. el al , .  
I'lain~iR-Appcllnnls v. kfohrailn-l.arhclre. I.rd., CT 31. 

I" See footno~t 16. 

'" EC-I IS Cooptiation Agrecmectt ol' l O  April 1995 
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a negative way. In such situations, DG Compctition would aJso argue that pre-existing 
documents should bc shieldcd From discovery as loiig as the ilivestigation is on-going. 

1-anly, DG Compctition dots 1101 believe dlal the non-discoveral~ility o r  submissions 
produced specifically for the Europcan Com~nission's investigation would anylhing but. 
marginally affect ilie snccess of US civil litigations. As staled above, prt-cxisting 
docamenls d i a ~  havc not been specilically drafted Tor the purpose of the Lenioicy 
application arc discovcvable. Thc same alsplies lo documenls that have bee11 subniittd in 
response lo a romiaJ request for infom~dion. Such information, together with witness 
\esti~~ionies ~ l n d  otlicr disclosure mecharrisnis available undcr US procedural law, should 
give plaintiffs before US coul-ts ample oppofluuity 10 obtain the same or substantially 
cqi~iv$Ienl inromiafion as 1i7igllt be obtained th1~ugI1 discovery of suhmissioiis produced 
to tile Europcan Con~niission. 

In ordcr to safeguard the integrity of our invcs(igatians, DG com6etirion has been forced 
to intradtice procedia-cs Illat are eimed at minimizing Ihe fisk of discuvcly. 

I>G Conipelition now accepts stataiients in oral fashion as part of the EC 1,enieiicy 
Ix.ogramme. Stich staicmcnts niust bc usable as evidence in tile European Co~nn~ission's 
procccdinys, scnling citlier as a basis Tor dccidins on inspections (search wa1~a~1I.s) or Tor 
use as evidence ol'thc actual infringenient later in the plocedutc. I1 is thercforc crucial To]- 
ilic Comtnission to 'lock in' such evidence at ehc stage or tlw application. They do not, 
thcreforc. ~ncrcly scrve as '~vad-maps' Io understand and further. irlvesrigalc lhe 
infringcmcnk. When Ihc Colnniissiorl ahel- scnding ils Shtemcnt of Objections 
('indictmcnI') grants access to ils file lo llie accused undertakings, leilicncy applicalions 
rcinain protcctcd in  tlic sense tlmt no mechanical copy may be taken. The European 
Corr~missior~ lios also publicly announced [hat il is prepared to scek a higher tine for 
Icnicney applica~lts and disciplinary actions for external couiiscls tliat do not respect its 
non-disclosure rules. 

Stalcmwits and submissions otllcr than pre-existing docunicnts specifically prepared by 
undcl~akings within Lljc European Commission's aiitit~,usl proceedings should not be 
dcaned discoverable ro third pa~Ties, including to plaintiffs in a US civil claim 
p~~oceediiig, This applies especially to corporate statements rnadc undcr the European 
Commission's leniency program. 

US discovciy rules grant Ole US cou~ts a wide discretior1 in detcrn~ining on a case-by- 
case basis whether discovay should bc ordered in l l~c  spccific casc. DG Co~npctirion has 
lakc11 rhe meascircs within its powers to minimize such Jisclost~re risks, by inlo* crlicc 
intervening in US courts, adapting its legislalion slid its administratiw proccdures. As 
long as  lier re is u~iccrtainty about discovery and about thc extent to which the interests of 
the European Commission (and that of othcr jurisdictions) will be taken into account by 
US couits (nolably on grounds of con~ity), US discovciy rules will undoi~btedly 
co~npromise and undem~inc the efrectivoncss o f  the EC Leniency prograiilmc and tlic 
E~~ropean Commission's fight against cartels. Indirectly (hat situation risks 1.0 t~cga~ivcly 



alkct ing llic US Dcpart~nent of .lustice's e.fforts to prosccutc international ca~iels as wcfl 
as the possihilities Tor cross-j~lrisdiclional co-operation. 

UG Competition therefore respeclfullp requests the Alltitrust Modcrnisation Co~nmission 
LO rake note of the above oullincd conce~ns and to consider, to the excc.1111 possible under 
(11c current cxercisc, w11ilt nlcasores c a ~  bo proposed to li~nit the impact of US discovery 
rules on (he European Coa~mission's ability (as that or other foreign e i i f o r c e ~ ~ ~ e ~ ~ t  
agttcies) to detect and punish cartel behaviour. 
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1299 Pennsyfvania Avenue, hhv 
Washington, DC 20004-2402 

T 202.783.0800 
F 202.383.6610 

w.howrey.com 

February 1 1,2009 

YLQ E M I L L , !  FFEDEX 
Neama Rahmani, Esq. 
O'Melveny & Myers LLP . 
400 South Hope Street 
Los Angeles, Caiifornia 9007 1 

Re: Privilege Issues 

Dear Mi-. Rahmani: 

We have identified the following additional document that was inadvertently produced in 
TIFF format, but which is privileged andlor attorney work product. 

As agreed, we will produce a privilege log find redacted TIFFS wiMin 30 days. Pursuant 
to Paragraph 35 of the Second Amended Stipulation Regarding Electronic Discovery and Format 
Production, our prior inadvertent production of this, document does not constitute a waiver of any 
privilege, 

As agreed in the Stipulation, AMD should conduct no further review of this document. If 
you have any questions or wish to discuss Ulis matter further, do not hesitate to contact me. 
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Avis furidlque Important 

CommtssEon Regulation (EC) No 773/2004 of 7 April 2004 relating to the conduct of 
pmceedings by the Commission pursuant to Articks 8 1  and 82 of the EC Treaty (Text with 
Em relevance) 

CommiSlon Regulation (EC) No 773/2004 
of 7 April 2004 

relatlng to the conduct of proceedings by the Commission pursuant t~ Artides 81 and 82 of the 
EC Treaty 

(Text with EEA relevance) 
THE COMMlSSION OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European Communky, 
Having regard to the Agreement on the European Economtc Area, 

Having regard to Council Regulation (EC) No 1/2003 of 16 December 2002 on the lmplementatlon 
of the r J e s  on competition laid down in Articles 81 and 82 of the Treaty(l), and in particular 
Article 33 thereof, 

After consulting the Advisory Comrnlttee on Restrictive Practices and Domhant Positions, 

Whereas: 
(1) Regulation (EC) No 1/2003 empowers the Commlssbn to regulate certain aspects of 
proceedlngs for the application of Articles 81 and 82 of the Treaty. It is necessary to lay down 
rules conerning the initiation of proceedings by the Cornmfssion as well as the handllng af 
complaints and the hearlng of the parties concerned. 
(2) According to Regulation (EC) No 1/2003, natlonal touts are under an obligation to avoid 
taklng decisions which could run counter l o  decisions envisaged by the Commission In the same 
case. According to Artide 11(6) of that Regulation, national mmpetltion authorities are relieved 
from their aompetence once the Commission has initiated proceedings for the adoption of a 
dedsion under Chapter Ill of Regulation (EC) No 1/2003. I n  this context, It Is important that 
courts and cornpetitlon authorities of the Member States are aware of the Inklation of 
proceedtngs by the Commlsslon. The Commission sho~ild therefore be able to make public its 
dedsions to initiate proceedings. 
(3) Before taking oral statements from natural or legal persons who consent to be interviewed, 
the Commission should inform those persons of the legal basis of the interview and its voluntary 
nature. The persons interviewed should also be informed of the purpose of the interview and of 
any remrd which may be made. I n  order to enhance the accuracy of the statements, the persons 
interviewed should also be given an opportunity to correct the statements recorded, When 
information gathered from oral statements Is exchanged pursuant to Artkle 12 of Regulation (EC) 
No 1/2003, that Information shoukl only be used in evidence to impose sanctions on natuml 
persons where the conditions set out in that Artide are fulfilled. 
(4) Pursuant to Altlcle 23(1)(d) of Regulation (EC) No If2003 fines may be imposed on 
undertakings and associations of undertakings where they fail to rectify within the time limit fixed 
by the Commission an incorrect, inwmplete or misleading answer given by a member of their 
staff to questions in the course of inspections. It is therefore necessary to provide the 
undertaking mncerned with a record of any wplanallons given and to establish a procedure 
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enabling it to  add any rectification, amendment or supplement to the explanations given by the 
member of staff who is not or was not authorlsed to provide explanations on behalf of the 
undertaking. The explanatlons gken by a member of staff should remain in the Commission fife 
as recorded during the inspection. 
(5) Complaints are an essential source of information for detecting infringements of cornpetitton 
rules. I t  is important to define clear and efficient procedures for handling complaints lodged with 
the Cornmlsslon. 

(6) I n  order to be admlsslble for the purposes of Adele 7 of ~egutatfon (EC) No 1/2003, a 
complaint must contain wta in  specitled infornlatlon. 

(7) I n  order to assist complainants in submitting the necessary facts to the Commission, a form 
should be drawn up. The submission of the information listed fn that form should be a condition 
for a complaint to be treated as a mmplaint as referred to in Artide 7 of Regulation (EC) No 
1J2003. 
(8) Natural or legal persons having chosen to lodge a complafnt should be given the possibility to 
be associated closely with the proceedings initiated by the Commlsdon with a view to finding an 
infringement, However, they should not have access to business secrets or other mnfldential 
information belonging to other parties involved in the proceedings. 
(9) Complainants should be granted the opportunity of expressing their views if  the Comrnlssion 
considers that there are insufffdent grounds for acting on the mmplaint. Where the Commission 
rejects a complaint on the grounds that a competition authority of a Member State is dealing with 
i t  or has already done so, it should inform the complainant of the identky of that authority. 
(10) I n  order to respect the rights of defence of undertakings, the Cornmlaion should give the 
parties concerned the right to be heard before it takes a decision. 
(11) Provision should also be made for the hearing of persons who have not submitted a 
complaint as referred to In AttMe 7 of Regulation (EC) No If2003 and who are not parties to 
whom a statement of objections has been addressed but who can nevertheless show a suffident 
interest. Consumer assw'atlons that apply to be heard should generally be regarded as having a 
suffident interest, Mere  the proceedings concern products or services used by the end-consumer 
or products or services that constitute a direct input into such produds or services. Where it 
considers this to be useful for the proceedings, the Comrnlssion should also be able to invite other 
persons to express their view in writing and to attend the oral hearing of the partles to whom a 
statement of objections has been addressed. Where appropriate, i t  shwld also be able to invite 
such persons to express their views at that oral hearing, 

(12) To improve the effectiveness of oral hearings, the Hearing Officer should have the power to 
allow the parties concerned, complainants, other persons invited to the hearlng, the Commission 
servtces and the authorities of the Member States to ask questions durlng the hearing. 
(13) When granting access to the flle, the Commlsslon should ensure the protection of business 
secrets and other confidentbl information. The category of "other confidential information'' 
Includes information other than business secrets, which may be considered as confidential, insofar 
as its disclosure would slgnlfkantly harm an undertaking or person. The Commission should be 
able to request undertakings or associations of undertakings that submit or have submitted 

,documents or statements to identify confdential fnformation. 
(14) Where business secrets or other confidential information are necessary to prove an 
infringement, the Commission shwld assess for each lndlvldual document whether the need to 
disclose is greater than the harm which might result from dlscbsure. 

(15) I n  the Interest of legal certainty, a minimum time-limit for the various submissions provided 
for in this Regulation should be laid down. 

(16) Thls Regulation replams Commission Regulation (EC) No, 2842198 of 22 December 1998,on 
the hearing of parties In cemin proceedings under ~r t ldes  85 and 86 of the EC Treaty(21, which 
should therefore be repealed. 
(17) This Regulation allgns the procedural rules in the transport sector with the geneml rules of 
procedure in all sectors. Commislon Regulatton (EC) No 2843/98 of 22 December 1998 on the 
form, content and &her detafls of applications and notiflcattons provided for in Councll 
Regulations (EEC) No 1017/68, (EEC) No 4056186 and (EEC) No 3975187 applying the rules on 
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competition to the transport sector(3) should therefore be repealed. 
(18) Regulation (EC) No 1/2003 abolishes the notlficatlon and authorisation system. Cornminion 
Regulation (EC) No 3385/94 of 2 1  December 1994 on the form, content and other details of 
applications and notiticatlons provided for in Coundl Regulation No 17(4) shwid therefore be 
repealed, 
HAS ADOPTED THIS REGULATION: 
CHAPTER I SCOPE 
Article 1 
Su bject-matter and scope 
This regulation applies to proceedings wnducted by the Commission for the application of Artides 
81 and 82 of the Treaty. 
CHAPTER II INITIATION OF PROCEEDINGS 

.. . 
Article 2 

Initiation of proceedings 
1. The Commission may decide to initiate proceedings with a view to adopting a dedslon pursuant 
to Chapter 111 of Regulatlon (EC) No 1/2003 at any point in time, bllt no later than the date on 
which It issues a preliminary assessment as referred to in M k l e  9(1) of that Regulation w a 
statement of objections or the date on which a notlce pursuantto Article 27(4) of that Regulation 
is published, whichever is the earlier. 
2. The Commission may make public the initiation of proceedings, In any appropriate way. Before 
doing so, it shall inform the parties concerned. 
3. The Commlssh may exerctse its powers of Investigation pursuant to Chapter V of Regulation 
(EC) No 1/2003 before initlating proceedings. 

4. The Commission may reject a complaint pursuant to Artide 7 of Regulation (EC) No 1/2003 
without initiatfng proceedings. 

CHAPTER III INVESTIGATIONS BY M E  COMMISSION 

Article 3 
Power to take statements 
1. Where the Commission interviews a person with his consent in accordance with Artide 19 of 
Regulation (EC) No 1/2003, it shall, at the beginning of the interview, sbte the legal basis and 
the purpose of the intervlew, and recall its voluntary nature. It shall also i n f o n  the person 
interviewed of its intentlon to make a record of the interview. 
2. The interview may be conducted by any means including by telephone or electTonlc means. 

3. The Commission may record the statements made by the persons intervkwed in any form. A 
copy of any recording shall be made avaiiable to the person interviewed for approval. Where 
necessary, the Commission shall set a time-limit wlthln which the person Interviewed may 
communicate to it any wrredon to be made to the statement 
Article 4 

Oml questions durlng inspections 
1. When, pursuant to Artlde 20(2)(e) of Regulation (EC) No 42003, offidak or other 
ammpanying persons authorised by the Commission ask representatives or members of staff of 
an undertaking or of an association of undertakings for explanatbns, the explanations given may 
be recorded in any form. 
2. A copy of any recording made pursuant to paragraph 1 shall be made available to the 
undertaking or assodation of undertakings concerned after the Inspection. , . .  k .... ..  
3. I n  cases where a member of staff of an undertaking or of an assodation of undertakings who is 
not or was not authorimd by the undertaking or by the assoc1aHon of undertakings to provide 
explanations on behalf of the undertaking or association of undertakings has been asked for 
explanatlons, the Commissbn shall set a time-limit within which the undertaking or the 
associatton of undertakings may communicate to the Commission any rectiflcatlon, amendment or 
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supplement to the explanations given by such member of staff, The rectmcatlon, amendment or 
supplement shall be added to the explanations as recorded pursuant to paragraph 1. 
CHAPTER N HANDLING OF COMPLAINTS 
Aftide 5 
Admissibility of complaints 

1. Natural and legal persons shall show a legitimate interest in order to be entitled to lodge a 
complaint for the purposes of A w e  7 of Regubtlon (EC) NO 112003. 
Such complaints shall contaln the information requlred by Form C, as set out in tbe Annex. T k  
Commlsslon may dispense with thls obligation as regards part of the informatbn, indudlng 
documents, required by Form C. 
2. Three paper copies as wet1 as, if possible, an electronic mpy of the complaint shall be 
submitted to the Commisslon. The complainant shall also submit a nonnxlRdentlai version of the 
complaint, if confidentiality is claimed for any part of the oomplalnt. 
3. Complaints shall be submitted in one of the oMdal languages of the Community. 

Participation of complainants In proceedings 
1. Where the (3mmisslon issues a statement of objections relating to a matter in respect of which 
it has received a compialnt, it shall provlde the complainant with a copy of the non-aonfldential 
version of the statement of objections and set a time-nmit within which the complainant may 
make known ib views In writing. 
2. The Commission may, where appropriate, afford complainants the opportunity of wpresslng 
their views at the oral hearing of the parties to which a statement of objections has been Issued, 
if complainants so request in their written comments. 

Rejection of complaints 
1, Where the Commisslon considers that on the basis of the information In its possession there 
are insufficient grounds for adng on a mmplalnt, it shall inform the complainant of its reasons 
and set a time-iimit within which the complainant may make known Its vlews In writing. The 
Commission shall not be oblged to take into account any further written submission received 
after the expiry of that time-limit. 

2. I f  the mplafnant makes known its views within the time-limit set by the Commission and the 
written submissions made by the complainant do not lead to a different assessment of the 
complaint, the Commission shall reject the complaint by decision, 
3. If the complainant fails to make known Its views within the time-limit set by the Commlnion, 
the wmplaint shaU be deemed to have been withdrawn. 
Article 8 
Access to information 
1. Where the Commlssion has informed the complainant of Its Intention to reject a complaint 
pursuant to Article 7(1) the complainant may request aaess to the documents on which the 
Commission bases its provlslonal assessment. For this purpose, the complainant may however not 
have access to  business secrets and other confidential hformatlon belonging to other parties 
Involved in the proceedings. 
2. The documents to which the complainant has had access in the context of proceedings 
conducted by the Commission under Artides 81 and 82 of the Treaty may only be used by the 
complainant for the purposes of judicial or administratbe proceedings for the application of those 

, , . . . . . . . . , , , .-.Tfeaty provisions. . . . . . , .  . . .  . ...... 

Article 9 

Rejwttons of complaints pursuant to Article 13 of Regulation (EC) No If2003 
Where the Commission rejects a complaint pursuant b Article 13 of Regulation (EC) No 1/2003, It 
shall inform the complainant without delay of the natlonal competition authority which is dealhg 
or has already dealt with the case. 
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CHAPTER V DCERCISE OF THE RIGHT TO BE HEARD 

Artide 10 

Statement of objections and reply 

1. The Commission shall inform the parties concerned in wrlting of the objections raised against 
them. The statement of objedlons shall be notified b each of them. 
2. The Commisslon shall, when notifying the statement of objections to the partier concerned, set 
a time-limit within which these parties may inform it in writing of their views. The Commlssion 
shall not be obliged to take into actount wrltten submissions received after the expiry of that 
tlme-limit. 
3. The partles may, In their w

ri

tten submlssions, set out all facts known to them whlch are 
relevant to their defence against the objections raised by the CMnmisslon. They shall attach any 
relevant documents as proof of the facts set out. They shall provide a paper original as well as an 
electronic copy or, where they do not provide an electronic mpy, 28 paper copies of their 
submission and of the documents attached to it They may propose that the Commission hear 
persons who may corroborate the facts set out In their submission. 

Article 11 
Right to be heard 
1. The Commission shall give the parties to whom it has addressed a statement of objectlons the 
opportunity to be heard before consulting the Advisory Committee tefemd to in Altide 14(1) of 
Regulation (EC) No 1/2003. 
2. The Commission shall, in its decisions, deal onty with objections in respect of which the parties 
referred to in paragraph 1 have been able to comment 

Right to an oral hearing 
The Commission shall give the parties to whom it has addressed a statement of objections the 
opportunity to develop their arguments at an oral hearing, i f  they so request in their written 
submlssions. 
Article 13 

Hearing of other persons 
1. I f  natural or legal persons other than those referred to in Articles 5 and 11 apply to be heard 
and show a sufficient interest, the Commission shall inform them in writing of the nature and 
subject matter of the procedure and shall set a time-limit within which they may make bown  
their views in writing. 

2. The Commission may, h e r e  appropriate, invite persons referred to in paragraph 1 to develop 
their arguments at the oral hearing of the parties to whom a statement of objectlons has been 
addressed, if the persons rrferred to in paragraph 1 so request in their written mmments. 
3. The Commisslon may invite any other person to express Rs views in writing and to attend the 
oral hearing of the parties to whom a statement of objections has been addressed. The 
Commission may also invite such persons to express their views at that oral hearing. 
Article 14 
Conduct of oral hearlngs 
1. Hearlngs shall be conducted by a Hearing OMcer in full independence. 
2. The Commission shall invite the persons to be heard t~ attend the oral hearing on such date as 
it shall determine. 

. 3; The Commlssion shall invite the wrnpetltion authorkles of the Member States to take part in .. , . ... . . , . . . ... . 
the oral hearing. It may likewise invite ofRdals and civil servants of other authorities of the 
Member mtes.  
4. Persons lnv'kd to attend shaH either appear in person or be represented by legal 
representatives or by representatives authorlsed by their constitution as appropriate. 
Undertakings and assodations of undertakings may also be represented by a duly authorlsed 
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agent appointed from among their permanent staff. 
5. Persons heard by the Commission may be assisted by their lawyers or other quatifled persons 
admitted by the Hearing Officer. 
6, Oral hearings shall not be public. Each person may be heard separately or in the presence of 
other persons invited to attend, having regard to the legitimate interest of the undertakings in the 
protection of their business secrets and other confidentla) information. 

7. The Hearing Offlcer may allow the parties to whom a statement of objectlons has been 
addressed, the complainants, other persons invited to the hearing, the Commission services and 
the authorities of the Member States to ask.questlons during the heartng. 
8. The statements made by each p e m n  heard h a l l  be recorded. Upon request, the remrding of 
the hearing shall be made available to the persons who attended the hearlng. Regard shall be had 
to the legltirnate interest of the parties In the protection of their. business secrets and other 
confidential information. 
CHAFER VI ACCESS TO THE FILE AND TREATMENT OF CONFIDENTLAL INFORMATION 
Artlde 15 

Access to the file and use of documents 
I. I f  so requested, the Commission shall grant access to the file to the parties to whom it has 
addressed a statement of objectlons. Access shall be granted after the notification of the 
statement of objectlons. 
2. The right of access to the file shall not extend to business secrets, ather mnfidential 
information and internal documents of the Commission or of the anpetition authorities of the 
Member States. The right of access to the file shall also not extend to correspondence between 
the Commission and the competition authorities of the Member States or between the latter 
vhere such correspondence is contained in the file of the Commission. 
3. Nothing in this Regulation prevents the commission from disclosing and using information 
necessary to prove an infringement of Articles 81 or 82 of the Treaty. 

4. Documents obtained through access to the file pursuant to this Artideshall only be used for 
the purposes of judicial or administrative proceedings for the appllcatim of Articles 8 1  and 82 of 
the Treaty. 
Artkle 16 
Identification and protection of mnfidential information 
1. Information, including documents, shall not be mmmunkated or made accessible by the 
Commlssion in so far as It contains business secrets or other confidential Information of any 
person. 
2. Any person which makes known its views pursuant to Artkle 6(1), M i d e  7(1), Article lO(2) 
and Artlcle 13(1) and (3) or subsequently submits further information to the Commission in the 
wurse of the same procedure, shall clearly identify any material which lt considers to be 
confidential, givlng reasons, and provide a separate non-confidential version by the date set by 
the Commission for making its views known. 
3. Without prejudice to paragraph 2 of this Artide, the Commlssbn may require undertakings and 
associations of undertakings which produce documents or statements pursuant to Regulation (EC) 
No 112003 to ldentlfy the documents or parts of documents which they wnsider to contain 
business secrets or other mnfidential information belonging to them and to identlfy the 
undertakings with regard to which such documents are to be considered oonfldential. The 
Comrnisslon may likewise require undertaldngs or assodations of undertakings to Identify any part 
of a statement of objectlons, a case summary drawn up pursuant to Article 27(4) of Regulation . 

. .. . ,,.. ... . -  .,. .. ..(EC)No.1/2003 or a dwsion adopted.by tbe.Commlsslon which in their v1ew.contalns business. ... ....,, .. . ... .... . .. . ..-..,...... ... , 
secrets. 
The Cornmlssion may set a time-limit within which the undertakings and associations of 
undertakings are to: 

(a) substantiate their claim for mnfidentlaiity with regard to each individual document or part of 
document, statement or part of statement; 
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(b) provide the Commission with a nonzanfidential version of the documents or statements, in 
wbi& the confdential passages are deleted; 
(c) provide a concise descriptton of each plece of delekd lnforrnatlon. 
4. If undertakings or assodations of undertaWngs fail to comply with paragraphs 2 and 3, the 
Commission may assume that the documents or statements concerned do not contain confidential 
Information. 
CHAPTER W GENERAL AND'FINAL PROVISIONS 
Article 17 
Time-limits 

1. I n  setting the time-fimltd provided for in Artlcle 3(3), Article 4(3), Artlde HI), Artlde 7(1), 
Article lO(2) and Article 16(3), the Commission shall have regard both to the time required for 
preparation of the submission and to the urgency of the case. 

2. The time-limits referred to in Article 6(1), Article 7(1) and Article 10(2) shall be at least four 
weeks. However, For proceedings initiated with a view to adopting interim measures pursuant to 
Article 8 of Regulation (EC) No 1/2003, the time-limit may be shortened to one week. 
3. The tfme-limits referred to in Micle 3(3), Artide 4(3) and Arb'de 16(3) shall be at least two 
weeks. 
4. Where appropriate and upon reasoned request made before the q i r y  of the original time- 
limit, time-llmits may be extended. 

Artide 18 

Repeals 
Regulations (EQ No 2842198, (EC) No 2843198 and (EC) No 3385/94 are repealed. 
References to the repealed regulations shall be construed as references to this regulation. 
Artide 19 
Transitional pmvislons 
Pmcedural steps taken under Regulations (EC) No 2842198 and (EC) No 2843/98 shall continue to 
have effect for the purpose of applying this Regulatlon. 
Article 20 

Entry into force 
Tpis Regulation shall enter Into force on 1 May 2004. 
This Regulatlon shall be binding in Its entirety and directly applicable in all Member States. 

Done at Brussels, 7 April 2004. 

For the Commission 
Mario Montl 
Member of the Mmmisslon 
(1) 03 L 1, 4.1.2003, p, 1. Regulatlon as amended by Regulation (EC) No 411/2004 (01 L 68, 
6.3.2004, p, 1). 
(2) OJ L 354,30.12.1998, p. 18. 

(3) 03  L 354,30.12.1998, p. 22. 
(4) 01 L 377,31.12.1994, p. 28. 

ANNEX 

. .... . . - ..,.. . .. ,.-_ .-.,..... . ,.,,FORM C. .- .,. ..,... . .. - . . , . ......-, , ... ,. .,.,. ..., ..._--, _,.., \.., . .. . ., . . , - , ,, , . . . . , , ., , . ., . , . , .. " .  . , . . , . . . . . .. . .. 
COMPLAINT PURSUANT TO ARTICLE 7 OF REGUMTION (EC) NO 112003 
I. Information regarding the complainant and the undertaklng(s) or assodation of undertakfngs 
gking rise to the complaint 
1. Give full details on the identity of the legal or natural person submiWng the complaint Where 
the complainant Is an undertaking, identify the corporate grwp to which It belongs and provide a 
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concise overview of the nature and scope of its business acttvlties. Provide a contact person (with 
telephone number, postal and e-mail-address) from whi& supplementary explanations can be 
obtained. 

2. Identify the undertaking(s) or assodation of undertakings whore conduct the complaint relates 
to, including, where appllable, all available Information on the corporate group to which the 
undertaklng(s) complained of belong and the nature and soope of the business activities pursued 
by them. Indicate the position of the complainant vis-ivls the undertaldng(s) or assodation of 
undertaklngs mmplained of (e.g. customer, competitor). 
11. Detalls of the alkged inffln~ement and evidence 
3. Set out in detall the facts fmm whid~, in your opinion, it appears that there exists an 
infrlngement of Artlde 81 or 82 of the Treaty and/or Artide 53 or 54 of the EEA agreement 
Indicate In partlcular the nature of the products (goods or services) affected by the alleged 
infringements and explaln, where necessary, the commerdal relationships concerning these 
products. Provide all available detalls on the agreements or practices of the undertakings or . 
assodations of undertaWngs to which this complaint relates. Indicate, to the extent possible, the 
relative market positions of the l~ndertakings mncerned by the complaint, 
4, Submit all documentation in your possession relating to or directly connected with the facts set 
out in the complaint (for example, texts of agreements, mlnutes of negotiations or meetings, 
terms of transactions, business documents, circulars, correspondence, note. of telephone 
mnvenations ...). State the names and address of the persons able to testify to tfie facts set out 
In the complaint, and in particular of persons affected by the alleged infringement. Submlt 
sfatistics or other data In your possesslon whlch relate to the facts set out, In particular where 
they show developments in the marketplace (for example Information relating to prlces and prim 
trends, barriers to entry to the market for new suppliers etc.). 

5. Set out your view about the geographical smpe of the alleged infringement and explain, where 
that Is not obvious, to what extent trade between Member States or between the Community and 
one or more EFTA States that are contracting parties of the EEA Agreement may be affected by 
the conduct complained of, 
111. Rnding sought from the Commlssion and legitimate Interest 
6. Explain what finding or action you are seeklng as a result of proceedings brought by the 
Cornrnlsslon, 
7. Set out the grounds on whlch you claim a legitimate interest as mmplainant pursuant to Article 
7 of Regulation (EC) No 112003. State In particular how the conduct complained of affects you 
and explain how, in your view, intervention by the Commlssion would be liable to remedy the 
alleged grievance. 
IV. Proceedings before natlonal competition authorities or national courtr 
8. Provide full Information about whether you have approached, concerning the same or closely 
related subjeckmatters, any other competition authorfty and/or whether a lawsuit has been 
brought before a natlonal court. I f  so, provlde full details about the adminisbative or judMal 
authority contacted and your submissioos to such authority. 
Declaration that the information given In this form and In the Annexes thereto is gben entirely In 
good faith. 
Date and signature. 

Managed by the Publications OMce 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

ADVANCED MICRO DEVICES, INC., a 
Delaware corporation, and AMD 
INTERNATIONAL SALES & SERVICS, 
LTD., a Delaware corporation, 

Plaintiffs, 

MTEL CORPORATION, a Delaware 
corporation, and INTEL KABUSHIKI 
KAISHA, a Japanese corporation, 

) 
) 
) C.A. No. 05-441 JJF 
1 
) 
) 
1 
) 
) 
) 
) 
1 
1 

Defendants. 1 
) 

M RE. 

MTEL CORPORATION 

) 
1 C.A. No. 05-Ma-1 7 17-JJF 
) 

STIPULATION AND ORDER RESOLVING DM NO. 6 

WHEREAS, defendants Intel Corporation and Intel Kabushiki Kaisha (collectively, 

"Intel") propounded a First Set of Intermgatones to plaintiffs Advanced Micro Devices, Inc., 

and AMD International Sales & Service, Ltd, (collectively, "AMD"); and 

WHEREAS, AMD objected to Intel's First Set of Interrogatories on numerous 

grounds, including, among others, that the Interrogatories were premature, were improperty 

timed contention interrogatories, and sought information protected by various privileges and 

protections; and 

WHEREAS, AMD filed a Motion for a Protective Order relating to Jitel's First Set of 

Interrogatories ("DM No. 6"); and 
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WHEREAS, AMD and Intel then met and conferred further regarding their dispute 

over Intel's First Set of Interrogatories and AMD's Motion for a Protective Order, and now 

have reached a resolution of their disputes; 

NOW, THEREFORE, IT IS HEREBY STIPULATED BY AND BETWEEN 

COUNSEL FOR AMD AND INTEL, SUBJECT TO THE APPROVAL OF THE 

COURT, AS FOLLOWS: 

1 Intel will withdraw Interrogatory No. 5 without prejudice. hteI and AMD agree 

that for the present time neither side will pursue discovery concerning communications with or 

submissions to governmental agencies, although both parties reserve their right to revisit this 

issue at a later date. This agreement does not apply to discovery that the parties have already 

agreed to supply. 

2, htel agrees to limit Interrogatory Nos. 1-4,6 to request the identification of 

customers only. As so limited, AMD agrees to provide veiihed answers within 30 days. AMD 

has agreed to respond to these interrogatories after additional discovery has been 

completed. If discovery is not completed or substantiany completed at the time lntel requests 

that AMD respond, AMD reserves its rights to object to providing further responses at that time 

on the ground that the interrogatories are premature, and InteI reserves its rights contend that 

responses at that time are appropriate. 

3. AMD agrees to withdraw its request for a protective order without prejudice. 
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OF COUNSEL POTTER ANDERSON & CORROON LLP 

Robert E. Cooper 
Daniel S. Floyd 
Gibson, Dunn & Crutcher LLP 
333 South Grand Avenue 
Los Angeles, CA 9007 1 
(21.3) 229-7000 

Peter E. Moll 
Darren B. Bernhard 
Howrey LLP 
1299 Pennsylvania Avenue, N.W. 
Washington, DC 20004 
(202) 783-0800 

By: /s/ Richard L. Horwitz 
Richard L. Horwitz (#2246) 
W. Harding Drane, Jr. (#I 023) 
Hercules Plaza, 6th Floor 
13 13 N. Market Street 

Wilmington, DE 1 9899-095 1 
(302) 984-6000 
rhorwitz@potteranderson.com 
wdrane@potteranderson.com 

Anomeys for Defendants 
Intel  or-oration and Intel Kabushiki Kaisha 

Dated: June 26,2007 

OF COUNSEL: RICHARDS, LAYTON & FINGER 

Charles P. Diamond, Esq. 
cdiamond@ommcom 

Linda J, Smith, Esq. 
Ismith@omm.com 

O'Melvcny & Myers LLP 
1999 Avenue of the Stars, 7th Floor 
Los Angeles, CA 90067 
(3 10) 246-6800 

Mark A Samuels, Esq. 
msarnue1s@omm.com 

O'Melveny & Myers LLP 
400 South Hope Street 
Los Angela, CA 90071 
213-430-6540 

Dated: June 26,2007 
803.320 129282 

By: /s/ Frederick L. Coztrell. 1.1 
Jesse A. Finkdstein (# 1090) 
Frederick L, Cottrell, I11 (#2555) 
Chad M. Shandler (#3796) 
Steven J. Fineman (#4025) 
Ricbasds, Layton & Finger, P.A. 
One Rodney Square 
Wilmington, Delaware 1 9899 
(3 02) 65 1-7700 
Finkelstein@rlf.com 
Cottrell@rlEcom . 
Shandler@df.com 
Finemanarl f.com 

Attornqs for Plaintifls 
Advanced Micro Devices, Inc. and 
AMD International Sales & Service, Ltd. 

IT IS SO ORDERED this f dry of June, 2 a : :  .% 

Hen-t J. Poppiti 
Special Master 
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IN TEE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

INm 1 
INTEL CORPORATION I MDL NO. 1717-JJF 
MICROPROCESSOR ANTITRUST 
LITIGATION 

1 
1 
1 

ADVANCED MICRO DEVICES, me., a 
) 

Delaware corporation, and AMD 1 
INTERNATIONAL SALES & SERVICES, LTD., ) 
a Delaware corporation, 1 

Plaintiffs, 
1 

1 C.A NO. 05-441-JJF 
v. 1 

) 
INTEL COWORATION, a Delaware corporation, ) 
and INTEL KABUSHIKI KAISHA, a Japanese ) 
corporation, I 

1 
Defendants . 1 

PHIL PAUL, on behalf of himself 
) 
1 

and all others simiIdrly situated, C.A No. 05-485-JJF 
1 

Plaintiffs, 1 CONSOLIDATED ACTION 

INTEL CORPORATION, 
1 

Defendants. 1 

STIPULATION WITHDRAWING SUBPOENAS DUCES TECUM T O  POTOMAC 
COUNSEL, LLC, DC NAVIGATORS, LLC AND PUBLIC STRATEGIES, LLC AND 
RESTRICTING FUTUEtE DISCOWRY FROM CONSULTANTS RETAINED T O  

INFLUENCE GOVERNMENT ACTION 

WHEREAS, on or about September 27, 2007, Inte.1 Corp. and lntel Kabushiki Kaisiha.' . . 

(collectively "Intel") served subpoenas duces tecum on three consulting f m s  engaged to render 
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services on behalf of AMD; namely Potornac Counsel, tm, DC Navigators, LLC; and PubIic 

Strategies, Inc.; and 

WHEREAS, the subpoenas request the production of documents relating to (1) actual or 

potential litigation against Intel proposed or contemplated by AMD; (2) any possible or actual 

investigation of Intel by the United States or a foreign goven~rnental entity; and (3) efforts by 

AMD to influence a government agency, including, but not limited to, any contracting or 

procurement officers of such an agency, to adopt certain specifications in Requests for Proposal 

("RFP") or Requests for Quotation ("RFQ"); and 

WHEREAS, AMD represents that its relationship with Public Strategies, Inc. ended on or 

about October 30, 2004, prior to the date it contends it first reasonably anticipated that it would 

file a lawsuit against Intel, and that did not retain Potomar: Counsel, LLC, until after it had 

corntnenced litigation against Intel; and 

WHEREAS, AMD W e r  represents that its lawsuit does not allege as a claim or part of 

the factual allegations supporting a claim Intel's conduct to influence any public contracting or 

procurement agency to adopt technical specifications in Requests for Proposal ("RFP") or 

Requests for Quotation ("RFQ") favoring Intel over AMD and will not introduce evidence of 

such conduct h the case; and 

WHEREAS, both ~arties agree not to serve or enforce subpoenas on any similar 

consulting firm retained by or on behalf of the other calling for the production of documents or 

testimony related to activities designed to iduenoe government or agency action; 

NOW, THEREFORE, fie parties throughtheir respective counsel of record, hereby stipulate thal 
. , . . 

the subpoenas are withdrawn save and except that portion of the subpoena served 
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on DC Navigators, LLC (Requests 1 and 2), requiring production of documents tending to show 

that AMD reasonably anticipated filing its lawsuit against Intel prior to.Marc& 31,2005. 

R I C W S ,  LAYTON & FINGER, P.A. 

By: /s/ Frederick L. Coltreil. III 
Frederick L. Colhll, IIl(#2555) 
Chad M, Shandler (#3796) 
Steven J. Fineman (#4025) 
One Rodney Square 
920 No* King Street 
Wilrnington, DE 19899 
(302) 651-7836 
Co~ell@lf.corn 
Shandle@fi. corn 
Finernan@rIf.com 

Attorneys for Advanced Micro Devices, hc .  and 
AMD Xnternaiional Sales & Service, Ltd. 

POTTER ANDERSON & CORROON LLP 

By: Cs/ Richmd L. Horwitz 
Richard L. Horwitz (#2246) 
W. Harding Drane, Jr. (#1023) 
Hercules Plaza, 6th Floor 
13 13 N. Market Street 
Post Office Box 951 
Witnington, D.E. 19890-0951- 
(302) 984-6000 
rhorwitz@potteranderson.com 
wdrane@o~erandarson.cm 

Attorneys for Intel Corporation and Intel 
Kabushiki Kaisha 


