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Plaintiffs in the first captioned action served International Business Machines

Corporation IBM with third party document subpoena dated October 2005 issued

by the U.S District Court for the Southern District of New York IBM timely filed

objections to the subpoena Negotiations between these Plaintiffs and IBM are ongoing



and no documents yet have been produced IBM has reviewed the Stipulated

Confidentiality Agreement and Protective Order Protective Order in the

above-captioned matters Pursuant to the May 2006 Notice to Third Parties in which

the Courts invitation to submit concerns or objections to the Protective Order was

communicated IBM through undersigned counsel makes the following comments and

suggestions

The Protective Order should not allow the use or disclosure of anything in

or apply in any way to the Japan Litigation and therefore all references to the Japan

Litigation should be deleted IBM is not aware of any protections that exist with respect

to the Japan Litigation that would ensure its ability to monitor and enforce the use of its

Discovery Material or Confidential Discovery Material as defined in 11 and

Furthermore Japanese rules ought to apply to the Japan Litigation including rules

pertaining to discovery generally and in particular to the discovery of materials not

located in Japan

If the Court determines that the Protective Order will apply to the use or

disclosure of anything in or will apply in any way to the Japan Litigation

requirement should be included that IBM and other Third Parties must receive advanced

notice of each specific action the identity of counsel in those actions and the terms and

conditions in English that will apply to any JBM material that may be provided

The Jrotcctiyc Ordcr should not allow the use or disclosure of anything in

or apply in any way to any Competition Investigation or any other litigation or



investigatory matter that is not currently pending and expressly defined in the Protective

Order

lIthe Court determines that the Protective Order will apply to the use or

disclosure of anything in or will apply in any way to any Competition Investigation or

any other litigation or investigatory matter that is not currently pending and expressly

defined in the Protective Order requirement should be included that IBM and other

Third Parties must receive advanced notice of each specific action and the identity of

counsel in those actions

The definition of ExpertlConsultant in Paragraph should be modified

to prohibit any current or former employee of AMD or Intel from serving as an Expert

and/or Consultant

Paragraph imposes additional burdens on IBM and Third Parties in order

for discovery materials that are more than 24 months old to maintain their confidential

treatment This paragraph eliminates protection for otherwise confidential material on

the arbitrary basis of the age of the material unless the producing party meets the

exacting requirements laid out in Paragraph Rl6 That two years have passed does not

simply rid material of its commercially sensitive or otherwise confidential nature nor

does it justif requiring Third Parties to meet the unreasonable and overly burdensome

requirement set forth in Paragraph R16 Paragraph should be removed in its entirety

and no limitationa ahould bc plcccl the confidentiality of Discovery Materials simply

on the basis ofthe age of such materials



7. The last sentence of Paragraph 10 is unclear in that it requires separate

written agreement in certain instances but does not identifj who the parties to the

separate written agreement will be. Also the term party in the phrase former

employee of party should be capitalized so that it clearly refers to AMD and Intel.

8. IBM and other Third Parties should receive notice of the identity of

Experts/Consultants in advance of these individuals viewing or otherwise accessing Third

Party Confidential Discovery Material. IBM and other Third Parties also should have an

opportunity to object to the viewing or otherwise accessing of these materials by any of

these individuals.

9. Paragraph 14 concerning the designation of confidential documents at

trial should be modified to afford IBM and other Third Parties an opportunity to

participate in the process laid out in this paragraph. Specifically to protect against the

disclosure of their Confidential Discovery Material at trial IBM and other Third Parties

should receive prior notice of any potential use at trial of this material as well as an

opportunity to be heard on the matter with Plaintiffs and if need be the Court.

10. IBM finds much of Paragraph 17 to be vague and ambiguous. To the

extent the paragraph applies to Partys receiving materials of Thijid Party through

another such as U.S. state or foreign governmental agency or court the protections

discussed in Paragraph 17 e.g. receiving written notice and an opportunity to designate

such materials confidential should be explicitly extended to the Third Party.

Furthermore the language contained in Paragraph 17 should make clear that the

Protective Order creates no right on behalf of any Party to receive anything it otherwise

had no right to receive nor does it create any right on behalf of any Third Party



including U.S state or foreign governmental agency or court to disclose anything it

could not otherwise disclose Finally the second to last sentence of Paragraph 17 should

be removed on the basis both that the terms freely furnished is ambiguous and that

existing laws and/or regulations limit many Third Parties abilities to use and disclose

materials provided to it even where there is no requirement that such materials be

designated as confidential The Protective Order should not expand the existing ability

of Third Parties to disclose materials in their possession

11 Paragraph 26 concerning the disposal of Confidential Discovery Material

upon the conclusion of applicable litigation matters should be modified such that

disposal obligations become effective on case-by-case basis i.e they become effective

at the conclusion of each litigation matter not whichever occurs later

12 Paragraph 30 should be modified to include IBM and other Third Parties

so that they along with the Parties in the applicable litigation matters have the right to

apply for further protective orders or for modification of the Protective Order as

appropriate
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