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AMD respectfully submits this Response to Intels Supplemental Submission in Support

of Defendants Motion to Dismiss or in the Alternative for Summary Judgment on AMDs

Export Commerce Claims

INTRODUCTION

Intels Supplemental Subni ssion proffers deposition testimony of former AM executive

Jerry Sanders Intel contends that
REDACTED

REDACTED

REDACTED
and not because as AMD contends Intel

unlawful conduct restricted AMDs market share intels Opening Brief relied heavily on

REDACTED
evidence ostensibly indicating that

REDACTED

REDACTED
See Intel Op Br 8-Il As AMD has already

demonstrated however Intels Opening Briefand hence its entire motionrelied on two

fundamental errors one legal and the other factual Intels Supplemental Submission does

nothing to resolve those
legal errors and thus does nothing to support Intels motion

The legal error in Intels analysis was its failure to acknowledge that the basic question at

issue here is what AMD could and would have done in 2001 fhite1 unlawful conduct had not

arIflcia1ly restricted demand for AMD products At that point AMDs opposition brief

demonstrated AMDs only option would have been to deploy Fab 25 and to upgrade it as

necessary in 2001 and 2002 to meet increasing demand AMD Opp 15-10 And even if AMD

in 2001 thd overestimate Fab 30s production capacity when it fully ramped two years later that

error would have become immediately evident when AMD tried to meet increased demand

through production at Fab 30 The deposition testimony cited in Intels Supplemental
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Submission is thus wholly beside the point no matter what AMD believed in 2001 about Fab

30s production capacity if AMID had acE ually faced increased demand for its products AML

could not in fact have met the demand through production at Fab 30 and thus would have been

required to upgrade and continue producing at Fab 25

REDACTED
The factual error underlying Intels motion was its failure to disclose

REDACTED

REDACTED
Id at 9-10 Far

from supporting Intels motion the deposition testimony now proffered by Intel
REDACTED

REDACTED

Intels Supplemental Submission also ignores other deposition testimony further

REDAC TED
undermining its motion including testimony

REDACTED

Finally beyond the issues conceining recent deposition testimony AMD anticipates

REDACTED
submitting expert testimony on damages that will

REDAC TED
To ensure complete understanding of the issue AMID

submits that the Court should await the filing of that testimony to rule on Intels motion

ARGUMENT

To start Intels Supplement Submission is as off point as the motion it purportedly

REDAC TED
supports The Submission proffers deposition testimony pertaining to

REDAC TED REDAC TED
Intel mischaracterizes

REDACTED
but even on its own terms Intels reliance on the deposition testimony is

-2-
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misplaced Intel contuiues to ignore the crucial point that its motion assumes as it must the

truth of AMDs allegation that Intel committed unlawful conduct that artificially restricted

demand for AMD products in 2001 Absent Intels conduct in other words AMD would have

experienced significantly increased demand for its products in 2001 and beyond Thus even

assuming Intel is correct that in 2001 AMD overestimated the potential capacity of Fab 30 when

fully ramped if AMD had actually been forced to meet true market demand for its products the

limitations of Fab 30 would have become immediately evident AMD would have been

compelled to reverse the decision to terminate microprocessor production at Fab 25 and would

have upgraded the facility to produce adequate quantities of microprocessors AMD Opp l6-19

REDACTED
The new deposition testimony is in

short irrelevant to what AMD would have done between 2001 and 2003 Intel conduct had

no depressed demand/or AMD niicroprocesoi

Intel in any event continues to misstate the nature of AMDs statements about Fab

30s capacity Intels Opening Brief relied on document quoting Sanders as stating during

fall 2001 earnings conference call that Fab 30 can produce over 50 million units year Intel

Op Br 9-10 Intels Supplemental Submission now cites more recent deposition testimony from

Sanders
REDACTED

Deposition of Jeriy Sanders

REDACTED
111111 12J0 According to Intel that testimony

REDACTED
Intel Supp But as AMD has already shown

REDACTED

REDACTED

REDACTED AMD Opp 8-9 At his

REDACTED
T1ic c1fiiiienfc Jntil c.it

REDACTED AMD PP910
true and correct of the relevant pages from the Sanders 1eposition tanscript is

attached as Exlibit
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REDACTED
deposition Sanders

REDACTED

REDACTED REDACTED
In other words Sanders

REDACTED

Intels Supplemental Submission also cites Sanders
REDACTED

REDACTED

REDAC TED
Intel Supp But Intel fails to

REDACTED
disclose deposition testimony from Rivet and Ruiz

REDACTED

Intels Opening Brief cited statement attributed to Rivet that can produce more

than 50 milLion units year in that fab from the same earnings call Sanders was on Intel Op

Br 9-10
REDACTED

REDACTED

REDACTED
Deposition of Bob Rivet 26415-2654 and 267T2-2683 Again that

statement
REDACTED

REDACTED

REDACTED
Intel Opening Brief likewise attributed to Ruiz statement that

REDACTED

REDACTED
Intel Op Br 10 At his deposition Ruiz testified

REDA
TPI

REDACTED

true and correct of the relevant pages from the Rivet Deposition transcript is attached

as Exhibit

-4-
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REDACTED

REDACTED
Deposition of Hector Ruiz 79815-23

8008-17 aiid 8016-20 Ruiz Exhibit 6147

REDACTED
Intels Opening Brief also cited second Ruiz statement

REDACTED

REDACTED
Intel Op Br 10 Ruiz testified in his deposition that

REDACTED

REDACTED

REDACTED
Deposition of Hector

Ruiz 81022-81110
REDACTED

REDACTED

REDACTED
Id at 8106-21 and 103010-19

In addition to omitting testimony establishing tile context for these former AMD

REDACTED
executives statements Intel omits other deposition testimony from Sanders Rivet

and Ruiz cieariy establishing that
REDACTED

REDACTED

Deposition of Jerry Sanders 11319-1151 Rivet expiained that
REDACTED

REDACTED

true and correct of tile reievant pages from tile Rtiiz Deposition transcript is attached

as Exhibit true and correct of Exhibit 6147 of tile Ruiz Deposition is attached as Exhibit

Exhibit 6i47 of tile Ruiz Deposition is identical to Exhibit 25 of tile Floyd Declaration flied

with this Court on November 21 2008
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Deposition of Bob Rivet 705-22 He further testified that REDACTED

REDACTED

REDACTED
Id Rivet characterized

REDACTED

REDACTED REDACTEDId at 26.314-2641

REDACTED REDACTED
RLuiz testified that

REDACTED

REDACTED REDACTED
Deposition of Hector Ruiz 4971-16

REDACTED REDACTED
Ruiz testified that

REDACTED

REDACTEDId at 10334-10.345

Finally
REDACTED AMD anticipates submitting expert testimony

REDACTED
demonstrating that

REDACTED

REDACTED
Intels current motion

thus raises issues involving not only the FTAIA jurisdictional issue but also
REDACTED

REDACTED
For that reason the Court should defer ruling on Intels motion until the Court

has the full benefit of the experts analysis of
REDACTED

REDACTED

In sum Intels Supplemental Submission ignores the relevant legal question in this case

and repeats the key factual distortion underlying Intels motion Certainly nothing cited by Intel
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eliminates any disputed factual issue and hence any jury question over the reasons AMD phased

out its domestic microprocessor production at Fab 25 and whether it would have done so absent

Intels misconduct And forthcoming expert testimony will only further undermine Intels

position on that question The motion to dismiss or for summary judgment should be denied
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CERTIFICATE OF SJR VICE

hereby certify that on May 26 2009 electronically filed the foregoing document with

the Clerk of Court using CM/ECF and have sent by I-land Delivery and Electronic Mail to the

following

Richard Horwitz Esquire James 1-Iolzman Esquire

Potter Anderson Corroon LLP Prickett Jones Etiott PA
13 North Market Street 1310 King Street

Box 951 RO Box 1328

Wilmington DE 19899 Wilmington DE 19899-1.328

hereby certify that on May 26 2009 have sent by Electronic Mail the foregoing

document to the following non-registered participants

Darren Bernhard Esquire Robert Cooper Esquire

Howrey LLP Daniel Floyd Esquire

1299 Pennsylvania Avenue N.W Gibson Dunn Crutcher LLP

Washington DC 20004-2402 333 South Grand Avenue

Los Angeles California 90071-3 197

Daniel Small Esquire

Cohen Milstein Sellers Toll LLC
1100 New York Avenue NW.
Suite 500 West Tower

Washington DC 20005

/s/ Frederick Cdllre/I III

Frederick Cottrell 2555
cottrell@rlf.com
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CERTIFICATE OF SERVICE

hereby certify that on June 2009 electronically filed the foregoing document with the

Clerk of Court using CMJECF and have sent by Hand Delivery and Electronic Mail to the

following

Richard Horwitz Esquire James Holzman Esquire

Potter Anderson Corroon LLP Prickett Jones Eliott P.A

1313 North Market Street 1310 King Street

P.O.Box951 P.O.Box1328

Wilmington DE 19899 Wilmington DE 19899-1328

hereby certify that on June 2009 have sent by Electronic Mail the foregoing

document to the following non-registered participants

Darren Bernhard Esquire Robert Cooper Esquire

Howrey LLP Daniel Floyd Esquire

1299 Pennsylvania Avenue N.W Gibson Duim Crutcher LLP

Washington DC 20004-2402 333 South Grand Avenue

Los Angeles California 90071-3 197

Daniel Small Esquire

Cohen Milstein Sellers Toll L.L.C

1100 New York Avenue N.W
Suite 500 West Tower

Washington DC 20005

/s/ Frederick Cottrell III

Frederick Cottrell 2555
cottrell@rlficom
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