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1, Donn P. Pickett, declare as follows; 

1. I am an attorney at Bingham McCutchen LLP, counsel of record for Intel 

Corporation and Intel Kabusbiki Kaisha ("Intel'') in this matter. I am licensed to practice law in 

the State of California. I have personal knowledge of the matters stated in this declaration and, if 

called as a witness, could and would testify competently to them. 

2. I am submitting this declaration in support of Intel' s Motion to Compel 

Documents and Testimony from Third-Party Glover Park. 

3. Attached as Exhibit A is a true and correct copy ofIntel's May 30, 2007 subpoena 

of third-party Glover Park. 

4. Attached as Exhibit B is a true and correct copy ofAMD and Glover Park's 

objections, served on June 18,2007, to Intel's May 30, 2007 subpoena of third-party Glover 

Park. 

5. Attached as Exhibit C is a true and correct copy of Intel's April 8,2009 subpoena 

of third-party Glover Park. 

6. Attached as Exhibit D is a true and correct copy of AMD and Glover Park's 

objections, served on Aprl120, 2009, to Intel's April 8, 2009 subpoena of third -party Glover 

Park. 

7. Attached as Exhibit E is a true and correct copy of Intel's letter to AMD on 

September 14, 2007. 

8. Attached as Exhibit F is a true and correct copy of AMD's letter to Intel on 

September 27, 2007. 

N73062398.1 
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9. Attached as Exhibit G is a true and correct copy of AMD's email to Intel on 

November 6, 2008. 

10. Attached as Exhibit H is a true and correct copy of AMD's email to Intel on 

December 5, 2008. 

11. During the week of March 30, 2009, I left a voicemail for AMD's counsel, Mark 

Samuels, to discuss the subpoena of Glover Park and to inquire about a deposition. 

12. Attac)led as Exhibit I is a true and correct copy of AMD's email to Intel on 

May 20, 2009. 

13. Attached as Exhibit J is a true and correct copy of Intel's email to AMD on 

May 22, 2009. 

14. Attached as Exhibit K is a true and correct copy of AMD's email to Intel on 

June 1,2009. 

15. Attached as Exhibit L is a true and correct copy of the parties' December 7, 2007 

Stipulation Withdrawing Subpoena Duces Tecum to Potomac Counsel, LLC, DC 

Navigators, LLC and Public Strategies, LLC and Restricting Future Discovery from Consultants 

Retained to Influence Governmental Action. 

16. Attached as Exhibit M is a true and correct copy of the Court's January 22, 2009 

Order Regarding Length and Scope cif Intel's Fed. R. Civ. P. 30(b )(6) Notice of Deposition 

Concerning AMD's Evidence Preservation. 

17. Attached as Exhibit N are true and correct copies of deposition exhibits 224, 225, 

226, and 558. 
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18. Attached as Exhibit 0 are true and correct copies of documents produced by 

AMD with the bates-labels AMD-F065-00018451 and AMD-F065-00018484. 

19. Attached as Exhibit P are true and correct copies of documents produced by third-

party Marie Crane with the bates-labels: MCRANE-704-00024658; MCRANE-704-00025806; 

and MCRANE-704-00010366. 

20. Attached as Exhibit 0 are true and correct copies of relevant portions of the 

deposition transcripts of: Robert Melendres; John Volkmann; and Marc Warshawsky . 

21. . Attached ~ Exhibit R are true and correct copies of: Calvin Klein Trademark 

Trust v. Wachner et aI., 198 F.RD. 53 (S.D.N. Y. 2000); In re NrNI York Renu with Moistureloc 

Product Liability Litigation, 2008 WL 2338552 (May 8, 2008, D.S.C.); and Whitlow v. Martin, 

2008 WL 2414830 (C.D. m. June 12,2008). 

I declare under penalty of peIjury that the foregoing is true and correct. Executed 

June I ~ 2009 in San Francisco, California 

Donn P. Pickett 

N7306239R.1 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

ADVANCED MICRO DEVICES, INC. and 
AMD INTERNATIONAL SALES & SERVICE, 
LTD., 

Plaintiffs, 

v. 

INTEL CORPORATION and 
INTEL KAtlUSHlKl KAISHA, 

Defendants. 

INRE: 

INTEL CORP. MICROPROCESSOR 
ANTITRUST LITIGATION 

PHIL PAUL, on behalf ofhlmself 
and all others similarly situated, 

Plaintiffs, 

v. 

INTEL CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) C. A No. 05-441 (JJF) 
) 
) 
) 
) 
) 
) 

) MDL Docket No. 05·1717 (JJF) 
) 
) 

) 
) C.A No. 05-485-JJF 
) 
) CONSOLIDATED ACTION 
) 
) 
) 
) 
) 
) 

NOTICE OF ISSUANCE OF SUBPOENA DUCES TECUM 

PLEASE TARE NOTICE that, on or before May 30, 2007, pursuant to Rule 45 of 

the Federal Rnles of Civil Procedure, Defendants Intel Corporation and Intel Kabushiki 

Kaisha, by their counsel, have issued a subpoena duces tecum with accompanying 

schedule of document requests (attached hereto as Exhibit I), which has been or will be 

served, on the third party listed below. 
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The subpoena commands the third party to produce documents and things, 

pursuant to Ru1e 45, Fed. R.. Civ. P., concerning the categorics identified in Schedulc A 

attached to the sUbpoena. The document production will take place within 30 days of 

service ofthe subpoena, at the location liste!! below, or at such alternative dates, times, 

and/or locations as may be mutually agreed upon by counsel. 

The subpoenaed party is: 

Glover Park Group . 
3299 K Street, N.W., Suite 500 
Washington, DC 20007 

DatelLocation of Document Production 

June 29, 2007 @ 5:00 p.m. 
HowreyLLP 
1299 Pennsylvania Avenue, N,W. 
Washington, D.C. 20004 
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OF COUNSEL: 

Robert E. Cooper 
Daniel S. Floyd 
Gibson, Drum & Crutcher LLP 
333 South Orand Avenue 
Los Angeles, CA 900071 
(213) 229·7000 

Peter E. Moll 
Darren B. Bernhard 
Howrey LLP 
1299 Pennsylvania Avenue 
N.W. Washington, DC 20004 
(202) 783·0800 

Richard A. Ripley 
BINGHAM McCUTCHEN LLP 
2020 K Street, N.W. 
Washlngton, DC 20006 
Telephone: (202) 373·6000 
Facsimile: (202) 373-6001 

David M. Balabanian 
Christopher B. Hockett 
BINGHAM McCUTCHEN LLP 
Three Embarcadero Center 
San Francisco, CA 94111-4067 
Telephone: (415) 393-2000 
Facsimile: (415) 393·2268 

Dated: May:ill. 2007 

798379129282 

POTIER ANDERSON & CORROON LLP 

By: lsi Richard L. Horwitz 
Richard 1. Horwitz (#2246) 
W. Harding Drane, Jr. (#1023) 
Hercules Plaza, 6th Floor 
1313 N. Market Street 
P.O. Box 951 
Wilmington, DE 19899·0951 
(302) 984-6000 
rhorwitz@potteranderson.com 
wdrane@Potteranderson.com 

Attorneys ,for Defe)J.dimts , 
[ntel Corporation aiid Intel Kabushiki Kaisha 



Case 1:05-cv-00441-JJF Document 355 Filed 0513012007 Page 4 of 5 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

CERTIFICATE OF SERVICE 

I, Richard L. Horwitz, hereby certify that on May 30, 2007, the attached 

document Was hand delivered to the following persons and was electronically filed with 

the Clerk of the Court using CMlECF which will send notification of such minges) to the 

following and the document is available for viewing and downloading from CMiECF: 

Jesse, A. Finkelstein 
Frederick L. Cottrell, III 
Chad M. Shandler 
Steven J. Fineman 
Richards, Layton & Finger 
One Rodney Square 
920 North King Street 
Wilmington, DE 19801 

James L. HolZman 
J. Clayton Athey 
Prickett, Jones & Elliott, P.& 
1310 King Street 
P.O. Box 1328 
Wilmington, DE 19899 

I hereby certify that on May 30, 2007, I have Electronically Mailed the documents 

to the following non-registered participants: 

Charles P. Diamond 
Linda J. Smith 
O'Melveny & Myers LLP 
1999 Avenue of the Stars, 7'"' Floor 
Los Angeles, CA 90067 
cdiamond@ornm.com 
Ismith@omm.com 

Salem M. Katsh 
Laurin B. Grollrnan 
Kasowitz, Benson, Torres & FriedrnanLLP 
1633 Broadway, 22no Floor 
New York, New York 10019 
skatsh@kasowitz.com 
19rol!man@kasowitz.com 

Mark A. Samuels 
O'Melveny & Myers LLP 
400 South Hope Street 
Los Angeles, CA 90071 
rnsamueJs@omm.com 

Michael D. Hausfeld 
Daniel A. Small 
Brent W. Landau 
Allyson B. Baker 
Cohen, Milstein, Hausfeld & Toll, P.L.L.C. 
1100New York Avenue, N.W. 
Suite 500, West Tower 
Washington, D.C. 20005 
mhausfeld@cmht.com 
dsrnall@cmht.com 
blandau@cmht.com 
abaker@cmht.com 
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Michael P, Lehman 
Thomas P. Dove 
Alex C. Turan 
The Furth Finn LLP 
225 Bush Street, 15th Floor 
San Francisco, CA 94104 
mp1ehruann@furth.com 
biove~com 
aturan@furth.com 

Guido Saveri 
R. Alexander Saveri 
Saveri & Saveri, Ioc. 
III Pine Street, Suite 1700 
San Francisco, CA 94111 
guido@Saveri.com 
rick@saveri.com 

738395/29282 

Steve W. Berman 
Anthony D. Shapiro 
Hagens Berman Sobol Shapiro, LLP 
130 I Fifth Avenue, Suite 2900 
Seattle, WA 98101 
steve@hbsslaw,com 
tooy@hbsslaw,com 

By: lsi Richard L. Horwitz 
Richard 1. Horwitz (#2246) 
W, Harding Drane, Ir. (#1023) 
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EXHIBIT 1 
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Issued by the 

UNITED STATES DISTRICT COURT 
________________ DlSTRICTOF -'CO=L::::UMB=lA= _________ _ 

Advanced Micro Devices, Inc., and 
AMD International Sales & Services, Ltd.. 

V. 
Intel Corpotatlol' and Intel Knbusbiki Kaish. 

In RE: Intel Corp Microprocessor ADtltrust Litigation 

TO: Glover Pork Group 
3299 KStreet, N.W., Suite 500 
Washington_ DC 20007 

SUBPOENA IN A CIVIL CASE 

I OS-441-1JF, MDL OS-1717-1JF 
Case Number: United States District Court, District 

of Delaware 

o YOU ARB COMMANDllD to appear in the United states District court at the pla,e, date, and time specified below In 
testify in the aboYe c.... . 

'?LACE OF TESTIMONY 

o YOU ARB COMMANDED to appear at the place, date, and tip>e specified below ro testify at the taking of. daposltion 
in the above case, 

181 YOU ARB COMMANDED ro produce and petmit Inspection and cnpying of the following documenfs or o~ects at the 
place, date, and time speoified below (list document. or objects): 

For a description of the documents reques~ please see Schedule A attached to this subpoena. 

?I.ACB Howrey, LLP, 1299 Pennsylvenia Avenue, N.W., Washington, DC 20004 DAU;ANo1'JME 
Attention: Christine Spmell. Dav;, 612912007 5:00 p.'" 

o YOU ARB COMMANDllD to permit ,inspection of the following premises at the date and time specifled below. 

IDA.U;ANOTIMB 

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or MOle- officers. 
directors, or managing agents, or other pasons Who consent to testify on its belmlf: and may set forth, for each pemon designated, the 
matters on which the person will testily. Federal Rules of Civil Procedure, 3O(bX6). 

ISSUING OFFICER'S NAME, Al>l,)JtESS AND PBONE:NtJMB 
Laura S. Shores, Esq. 
HowreyLLP, 1299 Pennsylvao;a Avenue, N.W., Washington, DC 20004 (202) 783-0800 

(See RttIe4S, Fedeml R~orcMI Prol:!edt=,. Subdi\'iswIfl: (c), (d). aud (c}. OJ) 1:11:;(\~) 

I If action is pencliag in district alfrer!han dlstriCl. of issuance. mate district 1,lllder case DllIDber. 
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PROOF OF SERVICE 
DA'Ill PLACE 

SERVED: 

M~ROFS.~RVlct 

S!;RVED BY (pRINT NAME) 

DECLARATION OF SERVER 

1 declare under ptmaIty ofpe:rjory under fue laws of the United States. of Amenna that the foregoing information contained 
in the Proof of SeT\Iice 'is true 'and correct, 

Executed on 

D''Ill SIGNATURE Of SERVER 

AooRESSOFSERVSR 

Rule 45, Federal Rules of Civil Ptocedme, Subdivisions (C)1 (d), and (e), as BmeDded on December 1, 2006: 

(c) PROT&1"JON Of' PERSONs SUJ3JECTTO SUB1'OENAS. 
(J) ". p!Irty 0l1l!l1liWmty J"espotlsib~ fIJI' tne &;stwnee lind I!ClYke DPn ~ BlI!I!l mb 

reuoll!lble ~ 11) IlvoW ilnpolIWg IIlXi'!» burde!I Qr ~ on a ~ q~ to Ihn1 
~ 1k CQtltl'(/[] behalf of Which !be tAlbpoenn WI'Is ~ sba1l ~ I1W: 1'IIlIy Md 
i:mpQw ~ ~ putty or nttomey in b1eacb ofdlis dutY Pfl ~z~ whll'b /DIl)" 
liInJwl;. butiJ DOl limited 14 )oot~8!-aDlio~lInP1,,"~$£co, 

(2) (A) A. ])I:W)l cownandl:d to}:lfOdllOe ruld permit ~on. CI:IjIy1l'lg. 1eStirl~ Cl' 

s~ of &:$}eonled. ~nically stmt:d lnfbrmatilnl. bOOh, ~ dC>eUl\"le:DI$ or W1gilllc 
IhiUg:5, Dr ~on of pmviaes tletd not IlJlPt'BT ill pc:raon Ill: lhe ptftCe: of prOOpction or 
\ns.pecI:lt:InlJll1e.ss commnndod 1() upptIIf 1hr &)xlritioll. belirlbS cr trlal. 

(B) S\lbj:ctttJ ~ (dXfo) oflhll: rillt, II- pt®II ~ tl;I-~ ~ p!JIlElit 
~~~I;If$l!bipUngMy,wilhiD14da)'5l1f\er~orme~(lrbt:fQfe 
1he ~ spooffitd fur compll:Mce ifllueb time it; J~$ thnn JIl day:; after ~ $aVe I!p3n 
!he pIITtY Ofll1Wltley &!;T.tcated iJ<1f» ~ wriUen o~ to producl:o&OOY tit' aU oflh= 
dI'$!gtm:d roIIleria\s Of imp:tti.on of !be-~ - or IC ~g tkl;tn:lnleuUy ~ 
~l\ in: tho- Smn or fum nqaested If ob.ltclkm.i$I;Il!'Ide, '!be pIlrty u;:ving the ~ 
$hel\ I)()l be: enUtk:d to I.DspeI;l,. top)', ~t, en: ~ the materials Of InspeeI the ~ ~ 
~ to II%l ~oftht. eow;t'by whicb lboc ~ WllS is!<IJ:d lfobJe-ctionh&s-~I mad; 
~ pmy scniag the~ t!lAY. upo!I. ttOl!ct: to '\he p6troIl co~ to pt()l!:nee, mtWe at 
lU\y flUtt: far ~ order Ill' compel the pl;Od~ inspeeUw,. copying, ~ or umpling. 
Silt'll lin .o/'dtt to eotr¢ $i\r!Il protect tm.Y pmonwl:t;) is not 11 party Of";n), officer(li"a. p2rty from. 
;SigrJficaot~:rt:S'11ltibgfiom~~CQPying,~¢!'~1lnzC;O~ 

(3) (A) On tlm::1,y ~ 1M: rottttby whicha f;tibpo¢tIa WIIS is>ue4slWlquMbGl" ItIldil1 tb:. 
sllbpoon!l'ifil 

(1) fulli 10 rillQW n:as:ooolil~ time fOTrorop1i~; 
(ii) ~ a pe:roon who it; ootn JroltY or 8l:I om~r Dr 6. party to travC'1 b;Ja p1ac; 

nm: b 100 mik& frol:o * plsc:e *te that pe!SOO. rm&s. is Ollptoyed or ~ ~ 
business fa perso!1. ~ Iha:t. sm,jt(t 'fD 1be~ ofebltSe-(c)(3XBXii!) oflhls 1\Ile. :;neh (l 
po;liIcn mIo/ ill. Ofdu to atlImd trlnl be: camm,(lDiled to tnt~l from /lOY ~ach 1'1200 whhin 1he 
$tale in wbleh 1be trial is h~ld; 

(111) requires iI~llSure otp:tivil~ Dt othe::rJmllt>;1ed zrmltllJ (loil no el!OCJIUOU OJ 

wpj.,er app~ or 
(1.Y)~;lp;:rson ID~ bilnlen. 

(B) Iftl t!Ilbpo6lIa 
(i) reqWres dlseiosln'a of B IJOOe Ii'etrel or OIber tDn6detnilll raeaJCh, deve~~ 

ot~!!lintl:mmtSoll,or • 
(lJ) requires. di$clo;tml af an ~ dpCrt's op.!cillll !;If in1oflOlllion oot 

d~ speWic evenh ot~ ill dls?ute end Jt$Ulfulgftom the Q;pert's:stull)' me&: 
llOt al.1h~ ~\lC:s1.nfcnyp!ll1)'. or 

(Iii) tt:q\lin::;: a pmotl. is ):lOll!. pIIl1y or an officer oro p;xtty 10 iM.\Ir w1l$l3nIinl 
e:tpetlSt'iO "lmlt/l} Ill(I/l:"tMo l00milr:$tollt!mld trW, 1htcourt.:rnay, InprtlleOll!.pmcmsubjl'Cl. 

AII!Br)Qm LegiiNot, Irt:. 
IWI'W.forrI'I9WOlfilfl)lI",t:OIlI 
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SCHEDULE A 

DEFlNITIONS 

In addition to the definitions set' forth in Rule 26 of the Federal Rules of Civil 

Procedure, the following definitions apply to each of the following requests: 

I. The terms" AMD" means AdvanCed MiCIo Devices, Inc. and AMD 

International Sales & Service, Ltd. and any parent, subsidiary or affiliate entities, as well 

as the owners, partners, officer., directors, employees, agents, and other representatives 

of Advanced Micro Devices, Inc., and AMD International Sales & Service, Ltd. 

2. The term "Intel" means Intel Corporation and Intel Kabushild Kaisha and 

any parent, subsidiary or affiliate entities, as well as the owners, partners, officers, 

directors, employees, agents, and other representatives of Intel COIporation and Intel 

Kabushild Kai.ha. 

3. The term "GPG" means Glover Park Group located at 3299 K Street, 

N.W., Suite 500, Washington, DC 20007, and any parent, subsidiary or affiliate entities, 

as well as the owners, partners, officers, directors, employees, agents and other 

representatives of GPC. 

4. The term "Complaint" means the complaint filed by AMD against Intel in 

the United Stales District Court for the District of Delaware on June 27, .2005, case 

number CA 05-441. 

5. The term "person" means any natural person or legal entity, including, but 

not limited to, any corporation, partnership, proprietorship, firm, trnsl, association, 

government entity, organization or group of persons. 

6. The term "customer" means any actual or potential purchaser of 

microprocessors or computer systems that incorporate microprocessois, including, but 

not limited to original equipment manufacturers ("OEMs"), distrilJUtors, retailers, dealers, 
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original design manufacturers (''ODMs''), system builders, dimribulors, assemblers, and 

roseUers. 

7. The term "communication" means the tmnsmittal of information and 

encompasses every medium of information transmittal, including, but not limited to, oral, 

written, graphic and electronic communication. 

8. The term "documenf' is synon~us in meaning "and equal in scope to the 

usage of the term in Fed. R. Civ. P. 34{a), including, withoullimitation, electronic or 

computerized data. compilations. A draft or non-identical copy constitutes a separate 

document within the meaning of the term. 

9. The ten:ns nretate to, H relating to/' "related tot and 4~ooncernin,g" mean 

constituting, pertaining to, making reference to, comprising, evidencing, alluding to, 

responding to, connected with, commenting on, with respect to, about, regarding, 

resulting from, embodying, explaining, supporting, discussing, showing, describing, 

reflecting, analyzing, setting forth, in respect of, having a direct relationship to or in any 

way being factually, legally or 10gicaUy connected to, in whole or in part, ilie stated 

subject matter. 

10. Any term stated in the singular includes the plural and vice versa. 

11. "Any" and "each" are understood to include and encompass "alL" 

12. Whenever the conjunctive is used, it shall also be taken in ilie disjunctive, 

and vice versa. 

INSTRUCTIONS 

The fullowing instructions apply to the document requests below and shollld be 

considered as pari of eooh such request: 

1. Fumish all responsive documents prepared, generated, created andi?r 

received from April!, 2000 lhrough the present, and which ere in your possession, 

2 
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custody or control or in the possession, custody or control of your representatives and 

agents, including aU former and current counsel 

2. 1bis document request requires the production of all original documents, 

all non-identical copies of such docw:nents, all versions of such documents, andany 

preliminary drafts thereoftbat are withln your possession, custody, or control or in the 

possession or control of your representatives and agents, including all former and current 

counsel. 

.3. This request requites the production of e~onic documents. To the 

extent both iOOnticaI paper and electroirlc versions of a document may exist, please' 

produce only the electronic version.. of the document at this time. Intel, however, 

reserves the right to later request the paper version of the document. 

4. If any portion of a document is responsive to any request, the entire 

document must be produced. 

S. With respect to any responsive documents which you decline to produce 

because of a claim of privilege, provide the following information as to each document: 

the date, author and type of document; the names and jab titles of the persons to whom 

the doc:ument was sent; a summary of the content of the document; and a detailed 

description of the grounds for the claim of privilege. 

6. All documents that respond, in whole or in part, to any part of any request 

herein, should be produced in their entirety, in unredacted form, including aU attacbinenls 

and enclosures, as they are kept in the ordinary courSe of business. If any information 

specified in any request appears on any page of any document, aU pages of the document 

should be produced in response to the request. To the extent you redact any document 

covered by this discovery request, furnish a list specifying; (a) the document and pages 

redacted; (b) the natore of the material redacted, and (c) the basis of the redaction. 

3 
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7. The document requests herein shall be deemed continuing Request, and 

you must supplement yom answers proPlptly if and when you obtain, create, discover, or 

become aware of additional documents relevant to any of these r.,quests. 

DOCUMENTS REQUESTED 

1. All documents concerning or relating to any litigation proposed or contemplated 

by AMD against lote!. 

2. All documents concerning or relating to any cornmwcations with AMD, the law 

fum ofO'Melveny & Meyers, LLP, and/or any other persons acting on AMD's behalf, 

concerning or related to any litigation proposed or contemplated by AMD against Intel. 

3. All documents concerbing or relating to any possible or actual investigation of 

Intel by the United States or a foreign governmental entity. 

4. All documents concerning or relating to any communications with AMD, the law 

fum ofO'Melveny & Meyers, LLP, and/or any other persons acting on AMD's behalf, 

concerning or relating to any possible or actual investigation of Intel by the United States 

or a governmental entity. 

4 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

ADV ANCED MICRO DEVICES, INC., a 
Delaware corporation, and AMD 
INTERNATIONAL SALES & SERVICE, 
LTD., a Delaware corporation, 

Plaintiffs, 

vs. 

INTEL CORPORATION, a Delaware 
corporation, and INTEL·KABUSHIKI 
KAISHA, a Japanese corporation, 

Defendants. 

INRE: 

INTEL CORPORATION 

) 
) 
) Civil Action No. 05·441 JJF 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) Civil Action No. 05·MD·1717-JJF 
) 

OBJECTIONS OF TIIIRD PARTY GLOVER PARK GROUP AND OF PLAINTIFFS 
AllV ANCED MICRO DEVICES, lNC. AND AMD lNTERNATIONAL SALES & 

SERVICE, LTD. TO lNTEL CORPORATION'S AND lNTEL KABUSIDKI KAlSHA'S 
SUBPOENA ISSUED TO GLOVER PARK GROUP 

Pursuant to the Federal Rules of Civil Procedure, including Rules 26 and 45, and the 

Local Rules of the United States District Court for the District of Delaware, third party Glover 

Park Group and plaintiffs Advanced Micro Devices, Inc., and AMD International Sales & 

Service, Ltd. (collectively, "AMD"),J each on its own behalf and together, hereby object to the 

subpoena served upon Glover Park Group ("Glover Park") by defendants Intel Corporation and 

Intel Kabushiki Kaisha (collectively, "Intel"). 

1 In the subpoena, AMD is defined to include, among other things, its "agents and 
representatives" and AMD asserts these objections on their behalf, including on behalf of its 
counsel, O'Melveny & Myers LLP. For the avoidance of doubt, however, O'Melveny & Myers 
LLP, also separately objects to the production of material sought by this subpoena, including 
material that is protected from disclosure by the attorney-client privilege, the attorney-work 
product doctrine, and other applicable privileges or protections. 



GENERAL OBJECTIONS 

Glover Park and AMD each assert the following General Objections in response to each 

and every Request in the subpoena, whether or not they are separately stated in each response: 

1. Glover Park and AMD each objects to each and every Request, and to the 

subpoena in its entirety, on the ground that it is an inappropriate effort to invade the attorney­

client privilege and work product privileges and is propounded for improper tactical purposes 

and not for the purpose of obtaining discoverable infonnation. Glover Park and AMP also 

each objects to the subpoena as a whole and to each individual Request on the ground that it 

specifically calls for information that is protected from disclosure by the attorney-client privilege, 

the attorney work product doctrine, and other applicable privileges and protections. Glover Park 

will not provide any such privileged or protected infonnation. 

2. Glover Park and AMD each objects to each and all of Intel's purported 

"Instructions" to the extent they purport to impose obligations that are unauthorized by, 

additional to, or inconsistent with Rules 26 or 45 of the Federal Rules of Civil Procedure or the 

Local Rules of the United States District Court for the District of Delaware. Glover Park will 

not comply with any such unauthorized, additional, or inconsistent instructions. 

3. Glover Park and AMD each objects to each and every Request to the extent it 

calls for information that contains or reveals trade secrets or other confidential research, 

development, commercial, financial, or personnel infonnation, which, if disclosed or 

disseminated without restriction to Intel or third parties, could adversely impact AMD's or 

Glover Park's business. Glover Park will not produce any such confidential information except 

pursuant to the protective order. 



4. Glover Park and AMD each objects to each and every Request to the extent it 

calls for information held subject to contractual or other legal obligations of confidentiality owed 

to its employees, clients, customers, or other third parties. Glover Park will not produce any 

such third party confidential information except pursuant to the protective order. 

5. Glover Park and AMD each objects to Intel's definition of the word "customer" 

as vague, ambiguous, and overbroad. Using that definition renders these Requests unduly 

burdensome, and results in their seeking information that is not relevant to the claim or defense 

of any party or reasonably calculated to lead to the discovery of admissible evidence. 

6. Glover Park and AMD each objects to Intel's definition of the words "relate to," 

"relating to," related to" and "concerning," as vague, ambiguous, and overbroad. Using that 

definition renders these Requests unduly burdensome, and results in their seeking information 

that is not relevant to the claim or defense of any party or reasonably calculated to lead to the 

discovery of admissible evidence. 

7. Glover Park and AMD each objects to the Requests in that they seek information 

that is neither relevant to the claims or defenses of a party nor reasonably likely to lead to the 

discovery of admissible evidence, and information that, even if it were relevant, could be 

obtained from other sources that would not require the production of information protected by 

the attorney-client privilege, the work prodUct doctrine, or other applicable privileges and 

protections. 

8. Glover Park and AMD would be willing, and hereby offer, to meet and confer 

with Intel about Inters Requests and Glover Park and AMD's objections. 
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RESPONSES TO REQUESTS 

REQUEST NO.1: 

All documents concerning or relating to any litigation proposed Or contemplated by AMD 

against Intel. 

RESPONSE TO REQUEST NO.1: 

Glover Park and AMD incorporate their General Objections into this Response. Glover 

Park and AMD also object to this Request on the ground that it is vague and ambiguous, 

overbroad, and unduly burdensome. Glover Park and AMD also object to this Request on the 

ground that it calls for the production of documents and information that is neither relevant to 

the claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible 

evidence. Glover Park and AMD further object to this Request on the ground that it seeks 

infonnation that is protected by the attorney-client privilege, the work product doctrine and 

other applicable privileges and protections. Glover Park will not produce documents in 

response to this Request as drafted. 

REQUEST NO.2: 

All documents concerning or relating to any communications with AMD, the law fIrm of 

O'Melveny & Meyers LLP, and/or any other persons acting on AMD's behalf, concerning or 

related to any litigation proposed or contemplated by AMD against Intel. 

RESPONSE TO REQUEST NO.2: 

Glover Park and AMD incorporate their General Objections into this Response. Glover 

Park and AMD also object to this Request on the ground that it is vague and ambiguous, 

overbroad, and unduly burdensome. Glover Park and AMD also object to this Request on the 



ground that it calls for the production of documents and information that is neither relevant to 

tbe claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible 

evidence. Glover Park and AMD further object to this Request on the ground that it seeks 

information that is protected by the attorney-client privilege, the work product doctrine and 

other applicable privileges and protections. Glover Park will not produce documents in 

response to this Request as drafted. 

RESPONSE TO REQUEST NO.3: 

All documents concerning or relating to any possible or actual investigation of Intel by 

the United States or a foreign governmental entity. 

RESPONSE TO REQUEST NO.3: 

Glover Park and AMD incorporate their General Objections into this Response. Glover 

Park and AMD also object to this Request on the ground that it is vague and ambiguous, 

overbroad, and unduly burdensome. Glover Park and AMD also object to this Request on the 

ground that it calls for the production of documents and information that is neither relevant to 

the claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible 

evidence. Glover Park and AMD further object to this Request on the ground that it seeks 

information that is protected by the attorney-client privilege, the work product doctrine and 

other applicable priviJeges and protections. Glover Park will not produce documents in 

response to this Request as drafted. 

REQUEST NO.4: 

All documents concerning or relating to any communications with AMD, the law firm of 

O'Melveny & Meyers, LLP, and/or any other persons acting on AMD's behalf, concerning Or 
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relating to any possible or actual investigation of Intel by the United States or a governmental 

entity. 

RESPONSE TO REQUEST NO.4: 

(Hover Park and AMD incorporate their General Objections into this Response. Glover 

Park and AMD also object to this Request on the ground that it is vague and ambiguous, 

overbroad, and unduly burdensome. Glover Park and AMD also object to this Request on the 

ground that it calls for the production of documents and information that is neither relevant to 

the claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible 

evidence. Glover Park and AMD further object to this Request on the ground that it seeks 

information that is protected by the attorney-client privilege, the work product doctrine and 

other applicable privileges and protections. Glover Park will not produce documents in 

response to this Request as drafted. 

OF COUNSEL: 
Charles P. Diamond, Esq. 

cdiamond@omm.com 
Linda J. Smith, Esq. 

Ismith@omm.com 
O'Melveny & Myers LLP 
1999 Avenue of the Stars, 7th Floor 
Los Angeles, CA 90067 
(310) 246-6800 

Mark A Samuels, Esq. 
msamuels@omm.com 

O'Melveny & Myers LLP 
400 South Hope Street 
Los Angeles, CA 90071 
213-430-6340 

Dated: June 18,2007 
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Is/Frederick L. Cottrell. III 
Jesse A. Finkelstein (#1090) 
Frederick L. Cottrel~ 1lI (#2555) 
Chad M. Shandler (#3796) 
Steven J. Fineman (#4025) 
Richards, Layton & Finger, P.A. 
One Rodney Square 
P.O. Box551 
Wilmington, Delaware 19899 
(302) 651-7700 
Finkelstein@rlf.com 
Cottrell@rlf.com 
Shandler@rlf.com 
Fineman@rlf.com 
Attorneys for Plaintiffs Advanced Micro 
Devices, Inc. and AMD International Sales & 
Service, Ltd. 



CERTIFICATE OF SERVICE 

I hereby certifY that on the 18th day of June, 2007, true and correct copies of t\le 

foregoing were caused to be served on counsel of record at the following addresses as indicated: 

YIA HAND DELIVERY 
Richard L. Horwitz, Esquire 
Potter Anderson & Corroon LLP 
13 13 North Market Street 
P. O. Box 951 
Wilmington, DE 19899 

James L. Holzman, Esquire 
Prickett, Jones & Eliott, P A. 
1310 King Street 
P.O. Box 1328 
Wilmington, DE 19899-1328 

VIA FEDERAL EXPRESS 
Darren B. Bernhard, Esquire 
HowreyLLP 
1299 Pennsylvania Avenue, N.W. 
Washington, DC 20004-2402 

Daniel A. Small, Esquire 
Cohen Milstein, Hausfeld 
& Toll, L.L.C. 
1100 New York Avenue, N.W. 
Suite 500 - West Tower 
Washington, DC 20005 

Robert E. Cooper, Esquire 
Daniel S. Floyd, Esquire 
Gibson, Dunn & Crutcher LLP 
333 South Grand Avenue 
Los Angeles, Califurnia 90071-3197 

lsi Frederick L. Cottrell. III 
FrederiCk L. Cottrell, III (#2555) 
Cottrell@rlf.com 
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DAO 8& (R~'I/. 1.2/06) Subpoena iT) a Civil Cillle 

Issued by the 

UNITED STATES DISTRICT COURT 
__________________________________ DISTIUCTOV ~C~O~L~UMB~~~~ __________________ __ 

Advanced Micro Devices, Inc .• and 
AMD International Sales & Services, Ltd. 

V. SUBPOENA IN A CIVIL CASE 
Intel COl"]Jorntion and Intel Kabusbild Kaisba 

In RE: Intel COl"]J Microprocessor Antitrust Litigation 
Case Number:' OS:44I-JJF, MJ?L ?S-J717-IlV. . 

. VOlted States·DlStrict Court, DIStrict 
of Delaware 

TO: Oloyer Park Group 
3Z99 K Stree~ N.W., Suite 500 
Wasbington, DC ZOO07 

o YOU ARE COMMANDED to appear in the United States District court at tbe pl.ce, date, and time specified below to 
testify in the above case: 

PLACE OF TESTIMONY 

DATE AND TIME 

you ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking ofa deposition 
In the above case. 

rl ACEOFDEPOSlTlON Howrey LLP~ 1299 Pennsylvania Avenue~ N.W. Washlngton, D.C. 20004 DA.'1'F. AND TIME 

April 21, 2009@ 10:00 a.m. 

Iii:! YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objecl< at the 
place, date, and time specified below (list documents or objects): 

FOT a description of the supplemental documents requested, please see Scbedule B attached to this SUbpoena.. 

1'l.p.CE Howrey LLP~ 1299 Pennsylvania Ayeml.E:~ N.W., Wasbington, DC 20004 DATEANDTJMB 

Attention: Christin. Spinella Davis April zl, Z009 @ 10:00 a.m. 

o YOU ARE COMMANDED to pelmit inspection of the following premises at the dale and time specified below. 

I D.TEANOn". 

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shan designate one or more officers, 
directors. or managmg ageJlts, or oth~ persons who cons~nt to testify 011 its b~hal:t;. and may set forth,- fOT each person designated1 the 
matters on whicb th' person will testify. Federal Rule. of civil procedure, 30(b)(6). 

rsSUlNO OFF1CER~AME, ADDRESS AND PHONE NUMBER 
Tbomas 1. DUlickrath, Esq. 
Howrey LLP, 1299 Pennsylvania Avenu., N.W., Washington, DC 20004 (Z02) 783-0800 

OATS , 
''';';:: .. -:.!li,'\-J'~ 

'~:r?rp 8!2Q9.~ 

(See Rui(! 45, Flldctal R.ub ofCivj) Procedure, Subdfvi~OM (<:), Cd), and (e). on 1"\1';1;"[ J>IIge) 

I !f ac\i(lll is pending in district other thEln district DfissUliInce,. stale. district under COSE: numb~. 



AD B8 (R~ 12106) Subpoe.Tl~ in a Civil Case 

PROOF OF SERVICE 
DAn< PLACE 

SERVED: 

SERVED ON (PJUNTNAME) MANNER. OF SERVICE 

SERVED BY (F~t NAME) 

DECLARATION OF SERVER 

I declare unde.r ;penalty of perjury under the laws oftbe United States of America that the foregoing information contained 
in the Proof of Service is true and correct. 

Executed on 
DATh 

ADDRESS ot: SERVER 

Rule 45, Federal Rules of Civil Procedru:e, Subdivisions Cc), Cd), ."d Ce), as amended on December 1, 2006: 

(0) PROTECTION OF PERSONS SUBJECT '10 SUBPOENAS. 
(1) A parlr or an anomeyrt:sponslble fur 1M ~ aud wrn.C<l Qfasti'bjJoona shall mle 

reasonable ~ to i:f\'Qld lmposing unrlu~ butd(lll 01' cxpensu an a penon subject to lhat 
Sllbpoena. The court on bthaJf or v.iticlt Ihe ru"bpaMa W3S luucd dcill eofurco Ihls dll~ and 
impose UpOn ¢Ie party or s\1.orttey in- breach of !his duty 9l] appTtl~ $BIld:lon, which m~ 
inclllde, hilt is not limited to,lost Gllmi.rlgs Dlld !l ~k a1tomeY's fbt. 

(J.) (ft:J A person «mlmanded to produce and permit inspoction, t.opying. testinG. or 
~a:mpling ofdesignl\leod ele.ctra:nicaJ(y stored infonnation, boots, papt:7$, dotumenls or tMgibte 
Ibings, or fu;$peclion of ~ises need not eppelll' il\ person at the plOloo of produotion or 
inspeclion unless commanded to appear for depl>smoll,. bWtting or tria 1. 

(B) Su~ to p;msgraph (d)(2) or1hls- ;u1c, II petsOJl commanded to produce rulll peo:n[t 
~tion, copYIng,. tesMg, 01' snmpling rna),. within 14 da~ nftetservi"ec of!he su~ orbefore 
the time. spoolJied fur [;()mpU~ncc if SUM time is less Ihan 14 d!tys after :;uvice, sc;rve. lIpon 
the put)' or artamE)' desi&n!lfad in the SIlbpo~ writ(m objection to producitls any or rtll of the: 
dcsigJlll.tcd mnte:rillh or iMye¢OD rt tim p~ - or 10 producinlI etectrmllca1ly stored 
Uribnnnlion In Ihe form ot fonns" ~.1f objccli()fJ is made, the pattY semna Ihe SU'lpoenii 
stJBII )'JOt be a)titI&d to Inspect,. copy, lestr or smt1pl~ th~ materials or inspect !he premise; CXC1!pt 
p\l~rmt to 8Il onter of Ih~ c~ by wbicllihe S\lb~ WIIS issued. If objwIoo Iws been madl;. 
the pil1t)'s/.ll'\'ingtlie SUbplXlU8 ffi\l;Y. upon notice tol}:le person commanded to prodU'oo, mlPle .Dt 
llIJy time tor an. Qlder 10 compellJJe pxodllct.ion, inspectfon, COpying,. testing,. or sampling. 
Sllcn fill order to compcl shan protect auy P= wbo is not II part)" 01: an offieer of a party from 
signHican.t tX,PImSe resulting from the inl.J)OClion. ~g. tcsifug,. CIT sampling CO.tll'rlMde4. 

(3) (A) On timely lllOIion, 'Ihe. court by vmlcb a subpoena was ~ slJall q\lD.Sh oc modifY the 
subpoena ifff: 

(i) fails to allow ~lIO.ble tbne for compliance; 
(ii) rt-qui..tts II ptJZbIl who i&- no! a part)' or all omcer of II pllrty to tmwt 1Q II pla~ 

tnDIt Illan IDO miles furm Ihe plnoewltm 1hat JlCl'Son. ~e&,.)s elIJployen or tegUlarly tnnstltts 
blJSinen in perron,. ~!hat,. subjE:(:\ to the PM'WollS of cliluse (c)(3)(BXili) of this nile, such a 
pllrSOn may ill order tn aWlnd trial be commanded to travel from lillY such place withln the 
stute in which the. \rilll isheld; 

QiO J:lilquires diwlosWB of priyjlegM or other ptolteled. matter and no ~Ctplion CN' 
",aivernpp~or 

(tv) subjl:Cl5 a ptJSO'/l to Ill1due burden. 
(ll) If n subpoena 

(1) rc<J.uires d1scl~re ora trade ~ or olhl':!' confidCllruu rese:ttch,. development. 
or co:nJ:'ltermlil infol1Ulllkm. or 

(if) ~t)lr~ tliscl0snr0 of +In un!~ ~s opinion or lnfonnatlan not 
~IbiJJg spr:cific even\:; Ill' occ~n~ in dlsput& MId rcsullfng J'tQlI,I Ole e:r;pclfs study made 
not Ilt lim request oflUlypnr1y, or 

{iii) ~ a p~on who i9 nol n!'l3rt)' or an om~ of II party to inc\U' substantial 
~t;I!:tolrllVd m~thlllT 100 m!![!$to-a~d trlll~ !lu:cOUJlJnlly, ttlpIQtectlrptJtOllsubjccl 

\0 or ~I!d by lhesu'bpocJlll., qllaSh or modifY die su~a or, ifc!le; party in whos~ broalf 
Ihe ~'bpol.1)lL is illsued sbows a r;l:!bNntiat need for Ihe Icstimony or matcri'nI ti)at =Dt be 
"othetwi9: m~ without Ill"Idno h~b1p and ~s !hat the ptnD11 Co whom \he SIlbpQtlla Is 
Rddn;s:sed,..m be ~~ly comptnSl!.tlil, Ille. cotUt may order appc:amnteCN'producliOf1 only 
opon specified condilions. 

(D) PrnlSS IN tum'ONPIRti TO Strni'oEl'lA. 
(1) (A) A person responding to II sllbpoenll to produw documeflts sball produce lJJ$lIS 

they are kept in \be usual OO\ll$C ofbu.o;'incss Qf shall orwmi7..e IIItd lebcl them to c~nd VJlth 
the c:;tegOOcs in !lie demand. 

(B) If II SlIbpool\ll does nol. specify" the ton» or RJrms fur producing: cl~cicI'Ill)' sloted 
infotmatio~ II persoJl ftSponnmg to a swpoena must pItld"nro \he infotTllldiOll"ln a fomL or 
ftlrms in which IlLl1- p!lfScm mdlnariiy llUlintaios it or m II form or furms that lin!. reas:oolIbiy """I. 

(C) A~r~ondilllJ:to [l subpQr<M need not prod"llt:l:!:!i.e SWle cl~ly slnrerl 
inrorml!tiOJl in more(b;v:! Olle fGmL. 

(D) ApcrsOl\ It!Sp.'mtUng to a S\lbpoenl\ n.eed not Plt'vide <fIICOWIY of afecrroniailly 
stored in.funnation .fi:om SOJ.l[ee:s!hat Ihe PWSOIl idl::lltifir.$ IlS not nlMOnah11 ~'blc becmlse 
vf"\Uldlle butdM or CCJSt. On moli"u to compel diSCOVlll)' or 10 quash, Ibe p::rson Born whom 
rusoovet)' is sougl1t must s"how Ihllt the infunnatlon s:ought is notn::asoll!lbly ilccessible b~ 
of\Dldue butdeQ ar cost. If that shcrwrng ls made. the wort my no,..ethcl~ mer ~ 
fit>m sotbsomws iftlw requesUng plUty slIOWi good r.a\lSll., considering the linllWioll!l efRWe 
26(b)(2)(C). 'l1J.t:. roun maY splWify umrlitlups fertile dlsc!n'eo/. 

(2.) (A) When iofo.tmatioll-subj~ ro a SIl.bpoena Is wilbh.e:]d 011 a claim thz\" it l$ prMleged 
or subject to plQt~ as triaJ..prepatal1olt materials, the ctail» shull be mede C':qlJes51y [llJd 
shalt be S\IPl?o!ted by a d~cription oftbe nature: oflhe documents, c.ommunicalions, orthings 
l"IC1tprod~ced tOOt IS SI:lffitiantto e'1laNr::lbed\$landing party to OOnk-St !heolalm. 

(B) If infu~on is prodlloed in rtlSpellSe 10 a SIIbpOOlllllhat is subjoot to a c1a1rn of 
privilegc or ofpro1ec1:ion as tria!.~on. materiuJ, 1lw pe1"liOll making the claim may notifY 
lIJ1)' pooy tb~treee:ived the mfurmatfon ofthetla5m and lhe basis .fQrit. Afulr bemg notifi~, 
II party Jmlst promptly rotum, seqocstcr. or ~ the ~cd infotTll0tion IltId ~y OIlples it 
ha<> and may not "USC at disclose me infolJIllltion unlit the clllirn Is ~olvtd. A retelrln[l party 
rna)' promp\!r presmt Ole information tothe coart undo;r seW for a detenninatlon onlle claim. 
Iflbe roocivif'lgplllty disclosed the infonnation before bci.ng nolifi~ it must take reasonable 
steps to iWievc it.llle p:.rsoll who prodoced 1M infom"lIruoo muslpreservo:. the i.nfonmIlion 
00111 thll ~m j~ ~lvr:.d. 
(e)CON"1'E-MI'f".Fi'lilure ofnny person without oo.cquate eKCIJSe (0 obey a ~bpoena ser,,::d npan 
!hat person ma), be deemed a eol1templ or the CO\trl iiom which lbe ~0tIUl: i~td. AIL 
adcqoote C8ItSe far f~1Ufe 10 obo:)' c:Osts wtlen II subpoeDll pusports 10 ~ II nollpilrty to­
~md or produce ~ II. plaCll tim wilhln the limitt provided. by clause Qi) of sl.lbparat1JlPh 
(o)(3XA). 

AmeriCl'JO L/;I!I~t/I. Inl::, 
WWW.FolmsWorldJow.~ 
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SCHEDULE A 

DEFINITIONS AND INSTRUCTIONS 

In addition to the definitions set forth in Rule 26 ofthe Federal Rnles of Civil Procedure, 

the following definitions apply to each of the following requests: 

I. The tenus "AMD" means Advanced Micro Devices, Inc. and AMD International 

Sales & Service, Ltd. and any parent, subsidiary or affiliate entities, as well as the owners, 

partllers, officers, directors, employees, agents, and other representatives of Advanced Micro 

Devices, Inc., and AMD International Sales & Service, Ud. 

2. The term "Intel" means Intel Corporation and Intel Kabushild Kaisha and any 

parenl, subsidiary or affiliate entities, as well as the owners, partners, officers, directors, 

employees, agents, and other representatives of Intel Corporation and Intel Kabushiki Kaisha. 

3. The term "GPG" means Glover Park Group located at 3299 K Street, N.W., Suite 

500, Washington, DC 20007, and any parenl, subsicliary or affiliate entities, as weJl as the 

owners, partners, officers, directors, employees, agents and other representatives of GPC. 

4. The term ''x86 Microprocessors" means microprocessors that run the Microsoft 

Windows and Linux families of operating systems. 

5. The term "Complaint" means the complaint filed by AMD against Intel in the 

United States District Court for the District of Delaware on June 27, 2005, case number CA 05-

441. 

6. The term "Service" means any work related to public relations, media relations, 

strategic messaging, corporate communications, advocacy andlor focus groUps. 



7. The term ~person" means any natnral person or legal entity, including, bnt not 

limited to, any corporation, partnership, proprietorship, firm, trust, association, government 

entity, organization or group of persons. 

8. The term "customer" means any actual or potential purchaser of microprocessors 

or computer systems that incorporate microprocessors, including, but not limited to original 

equipment manufactnrers ("OEMs"), distributors, retailers, dealers, original design 

manufactnrers ("ODMs"), system builders, distributors, assemblers, and resellers. 

9. The tenn "communication" means 1he transmittal of information and 

encompasses every mediwu of information transmittal, including, but not limited to, oral, 

written, graphic and electronic cOlDlUunication. 

10. The term "docwnent" is synonymous in meaning and equal in scope to lhe usage 

of lhe term in Fed. R. eiv. P. 34(a), including, wilhout limitation, electronic or computerized 

data compilations. A draft or non-identical copy cbnstitutes a separate docwuent wi1hiu lhe 

meaning of the term. 

11. The terms "relate to, "relating to," "related to,'~ and "concerning" mean 

constituting, pertaining to, making reference to, comprising, evidencing, alluding to, responding 

to, connected wilh, commenting on, wilh respect to, about, regarding; resulting from, embodying, 

explaining, supporting, discussing, showing, describing, reflecting, analyzing, setting forth, in 

respect of, having a direct relationship to or in any way being factually, legally or logically 

connected to, in who Ie or in part, lhe stated subj ect matter. 

12. Any tenn stated in lhe singular includes lhe plural and vice versa. 

13. "Any" and "each" are understood to include and encompass "all." 
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14. Whenever the conjunctive is used, it shall also be taken in the disjunctive, and 

vice versa 

DEPosmON TOPICS 

1. Any Services provided by Glover Park at the request of, on behalf of; or related to 

AMD from July 1,2004 through February 28,2005, including without limitation Services related 

to the following subject matier: 

a Intel; 

b. Project Slingshot; 

c. "Fair and open competition" in the market for x86 Microprocessors, as 

referenced during the deposition of Ms. Beth Ozmun on March 6,2009; and 

d. The project or program referred to as "Break Free." 

2. From July 1, 2004 through February 28, 2005, Glover Park's knowledge of any 

facts that form the basis of any claims against Intel related to the market for x86 

microprocessors, andlor any litigation proposed or contemplated by AMD against Intel. 
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SCHEDlJLEB 

DEFINITIONS 

In addition to the definitions set forth in Rule 26 of the Federal Rules of Civil 

Procedure, the following definitions apply to each of the following requests: 

1. The tenos "AMD" means Advanced Micro Devices, Inc. and AMD 

International Sales & Service, Ltd. and any parent, subsidiary or affiliate entities, as well 

as the owners, partners, officers, directors, employees, agents, and.other representatives 

of Advilllced Micro Devices,Inc., and AMD Internatio~l Sales & Servi~, Ltd. 

2. The teno "Intel" means Intel Corporation and Intel Kabushiki Kaisha and 

any parent, subsidiary or affiliate entities, as well as the owners, partners, officers, 

directors, employees, agents, and other representatives of Intel Corporation and Intel 

Kabushiki Kaisha. 

3. . The teno "GPG" means Glover Park Group located at 3299 K Street, 

N. W., Suite 500, Washington, DC 20007, and any parent, subsidiary or affiliate entities, 

as well as the owners, partners, officers, directors, employees, agents and other 

representatives of OPC. 

4. The teno ")(86 Microprocessors" means microprocessors that run the 

Microsoft Windows and Linux families of operating systems. 

5. The teno "Complaint" means the complaint filed by AMD against Intel in 

the United States District Court for the District of Delaware on June 27, 2005, case 

number CA 05-441. 

6. The teno "Service" means any work related to public relations, media 

relations, strategic messaging, corporate communications, advocacy andlor focus groups. 



7. The term "person" means any natural person or legal entity, including, but 

not limited to, any corporation, partnership, proprietorship, firm, trost, association, 

government entity, organization or group of persons. 

8. The term "customer" means any actual or potential purchaser of 

microprocessors or computer systems that incorporate microprocessors, including, but 

not limited to original equipment manufacturers ("OEMs"), distributors, retailers, dealers, 

original design manufacturers ("ODMs"), system builders, distributors, assemblers, and 

resellers. 

9. The term "communication" means !he transmittal of information and 

encompasses every medium of infonnation transmittal, including, but not limited to, oral, 

written, graphic and electronic communication. 

10. The term "document" is synonymous in meaning and equal in scope to the 

usage of the term in Fed. R. eiv. P. 34(a), including, without limitation, electronic or 

computerized data compilations. A draft or non-identical copy constitutes a separate 

document within !he meaning of !he term. 

11. The terms urelate to, "relating 10/' "related to," and "concerning'~ mean 

constituting, pertaining to, making reference to, comprising, evidencing, alluding to, 

responding to, connected with, commenting on, with respect to, about, regarding, 

resulting from, embodying, explaining, supporting, discussing, showing, describing, 

reflecting, analyzing, setting forth, in respect of, having a direct relationship to or in any 

way being factually, legally Or logically connected to, in whole or in part, the stated 

subject matter. 

12. Any term stated in the singular includes the plural and vice versa. 

13. "Any" and "each" are understood to include and encompass "all." 

14. Whenever the conjunctive is used, it shall also be taken in the disjunctive, 

and vice versa. 
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INSTRUCTIONS 

The following instructions apply to the document requests below and should be 

considered as part of each such request: 

I. Furnish all responsive documents prepared, genemted, created andlor 

received from June 1, 2004 through May 1, 2005, and which are in your possession, 

custody or control or in the possession, custody or control of your representatives and 

agents, including all former and current counsel. 

2. This document-request requires the production of all original documents, 

all nori-id~nticiU ~oj,ies bf such documentS, all versions of such documents, and any 

preliminary draft.~ thereof that are within your possession, custody, or control or in the 

possession or control of your representatives and agents, including all furmer and current 

counsel. 

3. This request requires the prodUction of electronic documents. To the 

extent both identical paper and electronic versions of a document may exist, please 

produce only the electronic versions of the document at this time. Intel, however, 

reserves the right to later request the paper version of the document. 

4. If any portion ofa document is responsive to any request, the entire 

document must be produced. 

5. With respect to any responsive documents which you decline to produce 

because of a claim of privilege, provide the following information as to each document: 

the date, author and type of document; the names andjob titles oftbe persons to whom 

the document was sent; a summary of the content of the document; and a detailed 

description of the grounds for the claim of privilege. 

6. All documents that respond, in whole or in part, to any part of any request 

herein, should be produced in their entirety, in unredacted form, including all attachments 

and enclosures, as they are kept in the ordinary COurse of business. If any information 

specified in any request appears on any page of any document, all pages of the document 
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should be produced in response to the request. To the extent you redact any document 

covered by this discovery request, furnish a list specifying: (a) the document and pages 

redacted; (b) the nature of the material redacted, and (c) the basis of the redaction. 

7. The document requests herein shall be deemed continuing Request, and 

you must supplement your answers promptly if and when you obtain, create, discover, or 

become aware of additional documents relevant to any of these requests. 

SUPPLEMENTAL DOCUMENTS REQUESTED 

5. AU docuplents concerning or relating to any Servlcesprovided by Glover 

Park for or on behalf of AMD, including without limitation Services related to public 

relations, strategic messaging andlor communications. 

6. AU documents concerning or relating to any Services provided by Glover 

Park for or on behalf of O'Melveny and Myers (,LP, including without limitation 

Services related to AMD andlor InteL 

7. All documents concerning or relating to Intel's conduct in the market for 

x86 Microprocessors. 

8. All documents concerning or relating to fair and open competition in the 

market for x86 Microprocessors. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

.ADV ANCED MICRO DEVICES, INC., a 
Delaware corpo,ation, and AMD 
INTERNATIONAL SALES & SERVICE, . 
LTD., a Delaware corporation, 

Plamtiffs, 

vs. 

INTEL CORPORATION, a Delaware 
corporation, and INTEL r<;ABUSHIKI 
KAlSHA, a Japanese corporation, 

Defendants. 

INRE: 

INTEL CORPORATION 

) 
) 
) Civil Action No. 05441 JJF 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) Civil Action No. 05-MD-1717-JJF 
) 

OBJECTIONS OF 1H1RD PARTY GLOVER PARK GROUP AND OF PLAINTIFFS 
ADVANCED MICRO DEVICES, INC. AND AMI> INTERNATIONAL SALES & 

SERVICE, LTD. TO INTEL CORPORATION'S AND INTEL KABUSHIKI KAISHA'S 
SUBPOENA ISSUED TO GLOVER PARK GROUP 

Pursuant to the Federal RUles of Civil Frocedure, including Rules 26 and 45, and the 

Local Rules of the United States District Court for the DistJ:ict of Delaware, 1hird party Glover 

Park GrouP. ("Glover Park',) and plaintiffs Advanced Micro Devices, Inc., and AMD, 

Intemational Sales & Service, Ltd. (collectively, "AMD"),' each on its . own behalf and 

1 In 1he subpoena, AMD is defmed to include, among other things, its "agents, and other 
representatives" and AMD asserts these objections on their behalf; including on behalf of its 
counsel, O'Melveny -& Myers LLP. To avoid doubt, O'Melveny & Myers LLP also separately 
objects to the testimony and production of material sought by this .subpoena, including to the 
extent such testimony and material is protected from disclosure by the attorney-client privilege, 
the attorney-worle product doctrine, and other applicable privileges or protections. 
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together, hereby object to the subpoena served upon Glover Park by defendants Intel 

. Corporation and Intel Kabushild Kaisha (collectively, "Intel"). 

GENERAL OBJECTIONS 

Glover Park and AM]) each assert the following General Objections in response to each 

and every Deposition Topic ("Topic") and Document Request ("Request") in the subpoena, 

whether or not they are separately stated in each response: 

1. Glover Park and AMD each objects to each and every Topic and Request to the 

extent it calls for the production of documents and information protected frOID disclosure by the 

attorney-client privilege or any other applicable privileg~ or protection. Indeed, the subpoena in 

its entirety appears to have been served for entirely improper and harassment pUrposes, and not 

for the purpose of obtaining any legitimate discoverable inforrnatio'; .. In any event, Glover Park 

will not provide or produce any such privileged or otherwise protected informatioll. 

2. Glover Park and AMD each objects to the subpoena in its entirety on the ground 

that it violates the parties' Stipulation Withdrawing Subpoenas Duces Tecum to Potomac 

Counsel, LLC, DC Navigators, LLC and Public Strategies, LLC and Restricting Future 

Discovery from Consultants Retained to Influence Government Action dated December 7, 

2007 (hereafter, the "December 7, 2007 Stipulation"), wherein Intel and AMD "agree[ d] not to 

serve or enforce subpoenas on any similar consulting firm retained by or on behalf of the other 

calling for the production of documents or testimony related to activities designed to influence 

government o~ agency action." 

3. Glover Park and AMD each objects to the subpoena in its entirety on the ground 

that it is an improper attempt to circumvent the Special Master's orders regarding the scope of· 

Intel's discovery into AMD's document preservation activities. 
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4. Glover Park and AMD each objects to the subpoena and the Requests set forth 

therein on the ground that it constitutes a second subpoena served by. Intel on the same third 

party and calls for substantially the same documents, and is therefore unduly burdensome, 

oppressive and harassing: Intel'sprior subpoena was timely responded to, and Glover Park's 

meet and confer agreement was complied with; this sUbpoena therefore represents an attempt 

to ciIcumvent the' parties' previous meet-and-confer process and negotiated agreements 

reached concerning Glover Park's responses to Intel's fIrst subpoena .. 

5. Glover Park and AMD each objects to the subpoena and the Topics set fOith 

.therein on the ground that, in violation of Federal Rule of civil Procedure 30(b )(6), Intel has 

failed, as required, to "describe with reasonable particularity the matters set forth for 

examination." Instead, each of the Topic set forth by Intel is vague, ambiguous, overbroad and 

unintelligible. As such, attempting to prepare and produce a witness or witnesses to testify in 

response to Intel"s improper Topics would impose undue burden and expense.on Glover Parle 

and AMD. Glover Park and AMD object to Intel's subpoena and Topics On these grounds. 

6. Glover Park and AMD each objects to'the subpoena in its entirety on the ground 

that Intel has unilaterally imposed urn-easonable deadlines by which Glover Parle and AMD 

purportedly must respondto the subpoena. Intel served the subpoena on April 9, 2009, noticed 

the deposition for April 21, 2009, and set the time for production of documents as thirty days 

after service of the subpoena. Providing only twelve days' notice for deposition and only 

thirty days to collect, review and produce documents (both in hard copy and electronic format) 

is an attempt by Intel to impose undue burden and expense on Glover Park and AMD in the 

context of this litigation. Neither Glover Park nor AMD will be bound, therefore, by the time 

deadlines for response set forth by Intel in its subpoena but, instead, will respond to the 
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subpoena, if at all, only at reasonable times that hereafter may be agreed to by and among 

counsel for Intel and counsel for Glover Park and AMP. 

7. Glover Park and AMP each objects to each and. all of Intel's purported 

"Definitions and Instructions" set forth in Schedule A and the "Definitions" and "Instructions" ... 

set forth in Schedule B of Intel's subpoena on the grounds and to the extent'that they purport to 

impose obligations that are unauthorized by, additional to, or inconsistent with Rules 26 or 45 

of the Federal Rules of Civil Procedure or the Local Rules of the United States District Court 

for the District of Delaware. Glover Park and AMD will not comply with or be bound by any 

such unauthorized, additional, or inconsistent Definitions and Instructions. 

8, Without limiting any of the foregoing objections, Glover Park and AMP each 

objects to Intel's definition or the word "Service" as vague and ambiguous, overbroad and 

unintelligIole. Using that definition renders these Topics and Requests unduly burdensome, and 

results in their seeking information that is not relevant to the claim or defense of any party Or 

reasonably calculated to lead to ·the discovery of admissible evidence. 

9. . Without limiting any of the foregoing obj ections, Glover Park and AMP each 
, . 

objects to Intel's definition of the word "customer" as vague and ambiguous, overbroad and 

unintelligible. Using that definition renders these Topics and Requests unduly burdensome, and 

results in their seeking information that is not relevant to the claim or defense of any party or 

reasonably calculated to lead to the discovery of adIDissible evidence. 

to. Without limiting any of the foregoing objections, Glover 'Park and AMP each 

objects to Intel's definition of the words "relate to," "relating to,H related to" and "conceming~~' 

as vague and ambiguous, overbroad and unintelligible. Using that definition renders these 

Topics and Requests unduly burdensome, and results in their seekiog information that is not 
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relevant to 1h.e claim·or·defense of any party or reasonably calculated to lead to the discovery of 

admissible evidence. 

11. Without limiting any of the foregoing objections, Glover Park and AMD each 

objects to each and every Request and to hlstruction No.5 set forth in Schedule B of Intel's 

subpoena that pmports to require Glover Park to provide a log with regard to each and every 

document as to which a cWm of privilege is asserted. By this instruction, Intel seeks to and 

would impose 'undue burden and expense' on Glover Parle and AMD, and attempts to evade prior 

. stipulations and court orders regarding the preparation of privilege logs. In addition, Glover Park 

and AMD object to every Request and this Instruction No.5 on the ground that Intel has imposed 

it not to serve any legitimate purpose but, rather, in order to harass and 'Oppress Glover Park and 

AMD: Accordingly, Glover Park and AMD will not comply with or be bound by this Instruction, 

12. Glover Park and AMD each 0 bj ects to each and every Topic and Request to the 

eldent it calls for information that contains or reveals trade secrets or other coniidential research, 

development, commercial, financial, or personnel information, which, if disclosed or 

disseminated without restriction to Intel or third parties, could, adversely impact AMD's or 

Glover Park's business. Glover Park will not produce any such coniidential information except 

pursuant to the Protective Order. 

13. Glover Park an:d AMD each objects to each and every Topic and Request to the 

extent it calls for information held subject to contractual or other legal obligations of 

confidentiality owed to its employees, clients, customers, or other third parties. Glover Park:will 

not produce any such third party coniidential information except pursuant to the Protective Order. 

14. Glover Park and AMD each objects to the Topics and Requests in that they seek 

information that is neither relevant to the claims or defenses of a party nor reasonably likely to 
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lead to the discovery of admissible evidence, and information that, even if it were relevant, could 

be obtained from other sources that would not req1,lire the production of information protected by 

applicable privileges and protections. 

15:' Glover Park and AMD would. be. willing, and hereby offer, to meet and confer 

With Intel about Inte)'s Topics and Requests and Glover Parle and AMD's objections. 

RESPONSES TO DEPOSiTION TOPICS' 

TOPIC NO. 1: 

Any Services provided by provided by. Glover Park at the request of, on behalf of, or 

related to AMD from July 1, 2004 through February 28, 2005, including without limi~tion 

Services related to the following subject matter: 

a. Intel; 

b. Project Slingshot; 

c. "Fair and open competition" in the markeHor )(86 Microprocessors, as 

referenced during the deposition of Ms. Beth .Ozmun on March 6, 2009; and 

d. The project or program referred to as "Break Free." 

RESPONSE TO TOPIC NO.1: 

Glover Park and AMD incorporate their General Objections into.this Response as though 

fully set forth herein .. Glover Park and AMD also object to this Topic on the ground that it 

violates the provisio.ns and requirements of the December 7, 2007 Stipulation. Glover Park and 

AMD also object to tbis Topic on the ground that it constitutes an improper attempt by Intel to 
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circumvent the Special Master's. January 22, 2009 Order regarding Intel's Prior 30(b)(6) 

Deposition Notice and other orders regarding the scope of Intel's discovery into AMD's 

document preservation. Glover Park and AMD also pbject to this Topic to the extent tbat it 

seeks information that is protected by the attorney-client:.privilege or any other applicable 

p11vilege or protections. Glover P'!Ik and AMD also object to this Topic on the ground that it is 

vague and ambiguous, overbroad, and unduly burdensome. Glover Park and AMD also object to 

tlus Topic on the ground that it does not "describe witlueasonable partlcularitytlte matiers for 

examination" in violatlonof Federal Rule of Civil Procedure 30"(b)(6). Glover Park and Aim " 

also object to tbis Topic on the ground tllat tlte subject matiers for testimony purported to be set 

forth are inappropriate topics for deposition, in tltat no single witness or set of witnesses 

reasonably could be identified, prepared or produced to testify regarding such topics as drafted. 

Glover Park and AMD also object to this Topic on the ground tltat it calls for testimony tllat is 

neither reievant to the claims or defenses of a party, nor reasonably likely to lead to the discovery 

of admissible evidence. Glover Park will not produce a witness in response to this Topic as 

drafted. 

TOPIC NO.2: 

From July 1, 2004 through February 28, 2005, Glover Park's lmowledge of any facts that 

form the basis of any claims against Intel related to tlte market for x86 microprocessors, and/or 

any litigation proposed or contemplated by AMD against Intel. 

RESPONSE TO TOPIC NO.2: 

Glover Park and AMD incorporate their General Objections into this Response as though 

fully set forth herein. Glover Park and AMD also object to this Topic on ti,e ground that it 
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violates the provisions and requirements of the December 7, 2007 Stipulati~n. Glover Park and 

AMD also object to this Topic on the ground that it constitutes an improper, attempt by Intel to 

circumvent the Special Master's January 22, 2009 Order regarding Intel's Prior 30(b)(6) 

Deposition Notice an'd other orders regarding the scope of Intel's discovery into AMD's 

document preservation. Glover Park and AMD also object to this Topic to the extent that it 

seeks information that is protected by the attorney-client privilege or any other applicable 

privilege or protections, GloverParlc and AMD also object to,this Topic 'on the ground that it is 

, vague and arribiguons, overbro~d, and unduly burdensome. Giover j;.",.kand AMDalso ~bject to 

this Topic on the ground that it does not "describe with reasonable particulru'ity the matters for 

examination" in violation of Federal Rule of Civil Procedure 30(b)(6). Glover Park and AMD 

also object to this Topic on the ground that the subject matters for testimony purported to be set 

forth are inappropriate topics for deposition, in that no single witness or set of witnesses 

reasonably could be identified, prepared or produced to testify regarding'such topics as drafted. 

Glover Parle and AMD also object to' this Topic on the ground that it ealls for testimony that is 

neither relevant to' the claims or defenses of a party, nor reasonably likelY to lead to' the discovery 

of admissible evidence. Glover Park will not produce a witness in response to this Topic as 

drafted. 

RESPONSES TO SUPPLEMENTAL DOCUMENT REQUESTS 

REQUEST NO.5: 

All documents concerning or relating to any Services provided by Glover Park for or on 

behalf of AMD, including withnut limitation Services related to public relations, strategic 

messaging and/or cOlnrnunications. 
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RESPONSE TO REQUEST NO.5: 

Glover Park and AMD incorporate their General Objections into this Response as 

though fully set forth herein. Grover Parle and AMD also object to this Request on the ground 

that it violates the provisions and requirements of the December 7, 2007 Stipulation. Glover 

Park and AMD also object to this Request on the ground that it constitutes an improper attempt 

by Intel to circumvent the Special Master's January 22, 2009 Order regarding Intel's Prior 

30(b)(6) Deposition- Nbtice and-other orders regarding the scope of Intel's discovery into 

AMD's document preservation. Glover Park and AMD also object to this Request to the 

extent that it seeks information that is protected by the attorney-client privilege or any other 

applicable privilege or protections. Glover Park fl.\ld AMD also object to this Request on the 

ground that it imposes undue burden and is oppressive in that it is substantialJy similar to 
.. 

document requests propounded by Intel in its fIrst subpoena to Glover Park in 2007, and to 

which .Glover Park and AMD previously responded with objections interposed. -This latest 

subpoena to Glover· Parle is an attempt by Intel In circumvent the results of the parties' 

previous meet-and-confer process and negotiated agreements reached concerning Glover 

Parle's responses to Intel's fIrst subpoena Glover Park and AMD also object In this Request 

on the ground that it is vague and ambiguous, overbroad, and unduly burdensome. Glover Park 

and AMD also object to this Request on the ground that it calls for the production of documents 

and information that are neither relevant to the claims or defenses of a party, nor reasonably 

likely to lead In .the discovery of admissible evidence. Glover Park will not produce documents 

in response In this Request as drafted. 
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·REQUEST NO.6: 

All documents concerning or relating to any Services provided by Glover Park for or on 

behalf of O'Melveny & Myers LLP, including witho;"t" limitation Services related to AMD 

. and! or Intel. 

RESPONSE TO REQUEST NO.6: 

Glover Park and AMD incorporate their General Objections into this Response as 

though fully set forth herein. Glover Park and At'v1D also object to this Request on the ground 

that it violates the provisions and requirements of the December 7, 2007 Stipulation: Glover 

Park and AMD also object to this Request on the ground that it constitutes an improper attempt· 

by Intel to circumvent the Special Master's January 22, 2009 Order regarding Intel's Prior 

30(b)(6) Deposition Notice and other orders regarding the scope of Intel's discovery into 

AMD's document preservation. Glover- Park and AMD also object to this Request to the 

extent that it seeks information that is protected by the attorney-client privilege or any other. 

applicable privilege or protections. Glover Park and AMD also objeCt to this Request on the 

ground that it imposes undue burden and is oppressive in that it is substantially similar to 

document requests propounded by Intel in its first subpoena to Glover Park in 2007, and to 

which Glover Park and AMD previously responded with objections interposed. This latest 

subpoena to Glover Park is an attempt by Intel to circumvent the results ·of the parties' 

previous meet-and-confer process and negotiated agreements reached concerning Glover 

Park's responses to Intel's first SUbpoena. Glover Park and AMD also object to this Request 

on the ground that it is vague and ambiguous, overbroad, and unduly burdensome. Glover Park 

and AMD also object to this Request on the ground that it calls for the production of documents 

and information that are neither relevant to the claims or defenses of a party, nor reasonably 
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likely to lead to the discovery of admissible evidence. Glover Park will not produce documents 

in response to this Request as drafted. 

RESPONSE TO REQUEST NO.7: 

All documents conceming or relating to, Illtel's conduct in the market for x86 

Microprocessors. 

RESPONSE TO REQUEST NO.7: 

Glover Park and AMD incorporate 'their Generl)l Objections into this 'Response as 

though fuily set forth herein. Glover Park and AMD also object to this Request on the ground 

that it violates the provisions and requirements of the December 7, 2007 Stipulation. Glover 

Park and AMD also ('bject to this Request on the ground that it constitutes an iffiproper attempt 

by Intel to circumvent the Special Master's January 22, 2009 Order regarding intel's Prior 

30(b)(6) Deposition Notice and other orders regarding the scope of Intel's discovery into 

AMD's document preservation. Glover Park and AMD also object to this ,Request to the 

extent that it seeks infonnation that is protected by the attomey-client privilege or any other 

applicable priviIe!O.e or protections. Glover Parle and AMD also object to this Request on the 

ground that it imposes undue burden and is oppressive in that it 'is substantially similar to 

document requests propounded by Intel in 'it; first subpoena to Glover Park in 2007, and to 

which Glover Park and AMD previously responded with objections interposed. Thls latest 

subpoena to Glover Park is an attempt by Inte! to circumvent the resuIts of the parties' 

previous meet-and-confer process and negotiated agreements reached concerning Glover 

Park's responses to Intel's first sUbpoena. Glover P~k and AMD also object to this Request 

on the ground that it is vague and ambiguous, overbroad, and unduly burdensome, Glover Pal'k 
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and AMD also object to this Request on the ground that it calls for the production of documents 

and information that are neither relevant t~ the claims or defenses of a party, nor reasonably 

likely to lead to the discovery of adrnissibie evidence. Glover Park will not produce documents 

in response to this Request as drafted. 

REQUEST NO.8: 

All documents conceming or relating to open and fair competition in the market for x86 

Microprocessors. 

RESPONSE TO REQUEST NO.8: 

Glover Park and AMD incorporate their General Objections into this Response as 

though fully set forth herein. Glover Park and AMD also object to this Request on the ground 

that it violates the provisions and requirements of the DeCember 7, i007 Stipulation. Glover 

Park and AMD also obj ect to this'Request on the ground that it constitutes an improper attempt 

by Intel to circumvent the Special Master's January 22, 2009 Order regarding Intel's Prior 

30(b)(6) Deposition Notice and otber orders regarding the scop" of Intel's discovery into 

AMD's document preservation .. Glover Park and AMD also object to this Request to the 

exlentthat it seeks information that is protected by the attomey-client privilege or any other 

applicable privilege or protections. Glover Park and AMD also object to this Request on the 

ground that it imposes undue burden and is oppressive in that it is substantially similar to 

document requests propounded by Intel in its flrst subpoena to Glover Parle in 2007, and to 

which Glover Park and AMD previously responded with objections interposed. This latest 

subpoena to Glover Parle is an attempt by' Intel to circumvent the results of' the parties' 

previous meet-and-confer process and negotiated agreements reached concerning Glover 
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Partc.s responses to Intel's first subpoena. Glover Park and AMD also object to this Request 

on the ground that it is vague and ambiguous, overbroad, and unduly burdensome. Glover Park 

and AMD also object to this Request on tbe ground that it'calls for the production of documents 

and information that are neither relevant to the claims or defenses of a party, nor -reasonably 

likely to lead to the discovery of admissible evidence. Glover .Park will not produce documents 

in response to this Request as' drafted. 

OF COUNSEL: 
Charles P. Diamond, Esq. 

cdiamond@omm.com 
Linda J. smith, Esq. 

Ismith@omm.com .' 
O'Melveny & Myers LLP 
1999 Avenue of the Stars, 7th Floor 
Los Angeles, CA 90067 
(310) 246-6800 

Mark A Samuels, Esq. 
msamuels@omm.com 

O'Melveny & Myers UP 
400 South Hope Street 
Los Angeles, CA 90071 
213-430-6340 

Dated: April 20, 2009 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

ADV ANCED MICRO DEVICES, INC., a ) 
Delaware corporation, and A10D ) 
INTERNATIONAL SALES & SERVICE, ) C. A. No. 05-441 JJF 
LTD., a Delaware corporation, ) 

) 
Plaintiffs, ) 

) 
Vs. ) 

) 
INTEL CORPORA TION,a Delaware . ) 
corporation: and INTEL I<.ABUSHIK! ) 
KAISHA, a Japanese corporation, ) 

) 
Defendants. ) 

INRE: ) 
) C. A. No. 05-MDL-I717-JJF 

INTEL CORPORATION MICROPROCESSOR ) 
, ANTITRUST LiTIGATiON ) 

NOTICE OF SERVICE 

PLEASE TAKE- NOTICE that true and correct copies of Objections of Third party 

Glover Park Group and ofPlaintiflS Ad~anced Micro Devices, Inc. and AMD International Sales 

& Service, Ltd. to Intel Corporation's and Intel Kabushiki Kaisha's Subpoena Issued to Glover 

Park Group were caused to be served on April 20, 2009 on counsel of record in the manner 

indicated: 

BY HAND DELIVERY 
Richard 1. Horwitz, Esquire 
Potter' Anderson & Corroon LLP 
1313 North Market Street 
P. O. Box 951 
Wilmington, DE 19899 

RLFl-3166149-1 

BY FEDERAL EXPRESS 
Darren B. Bernbrurl, Esquire 
HowreyLLP 
1299 Pennsylvania Avenue, N.W. 
Washington, DC 20004·2402 



BY FEDERAL EXPRESS 
Robert E. Cooper, Esquire 
Daniel S. Floyd, Esquire 
Gibson, Dunn & CIUtcher LLP 
333 South Grand Avenue 
Los Angeles, California 90071-3197 

BY HAND DELIVERY 
James L. Hol2JDan, Esquire 
Prickett, Jones & Eliott, P.A. 
1310 King Street 
P.O. Box 1328 
Wilmington, DE 19899-1328 

Of Counsel: 
Charles P. Diamond 
Linda 1. Smith 
O'Melveny & Myers, LLP 
1999 Avenue of the Stars 
7th Floor 
Los AI)geles, CA 90067-6035 
(310) 553-6700 

Mark A. Samuels 
O'Melveny & Myers, LLP 
400 South Hope Street 
Los Angeles, 90071 
(213) 430-6340 

Dated: April 20, 2009 

RLFH\166749-l 

BY FEDERAL EXPRESS 
Daniel A. Small, Esquire 
Cohen Milstein, Hausfeld & Toll, L.L.C. 
1100NewYorkAvenue, N.W. 
Suite -500 - West Tower 
Washington, DC 20005 

lsi Chad M Shandler 
Frederick L. Cottrell, m (#2555) 
Chad M. Shandler (#3796) 
Steven J. Fineman (#4025) 
Richards, Layton & Finger, P.A. 
One Rodney Square 
P.O. Box 551 
WIlmington, Delaware 19899 
(302) 651-7700 
Cottr'e1l@rlf.com 
Shandler@rlfcom 
Fineman@rlf.com 
Attorneys for Plaintiffs Advanced Micro 
Devices, Inc. and AMD International Sales & 
Service, Ltd. -
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LAWYERS 
" REGISHRi!D LIMITED 'uI\BJ\..ITY I'ARTNEn.sN!l' 

INCLUDING (,ROt=l:SSJONA.l CORPOMTION$ 

333 South Grand Avenue Los Angeles, California 90071-3197 

(213) 229-7000 

Direct Dial 
(213) 229-7148 

Fax No. 
(213) 229-6148 

Linda J. Smith 
O'Me\veny & Myers LLP 

- ...... - .. '·-1'9~!r'Avenu'e'1Jfim'-:5tl!rr·--
7th Floor 
Los Arrgeles, CA 90067 

Re: AMD Y. Intel 

Dear Lirrda: 

www.gibsondunn.com 

DFloyd@gibsondlJon.com 

September 14, 2007 

Client No. 
T 42376-00764 

I'm writing this ietter to raise a few new discovery issues that We need to address, as well 
as finally resolve the issues you most recently addressed in your July 30,2007 letter to Peter 
Moll. I've personally dug irrto all the correspondence, and have some follow-up items. I think 
we should arrarrge a face to face meet and confer, arrd would be free the last few days of next 
week or the week after. 

Privilege Review and Logs 

As part of the ongoing discussions we've had with Chuck 'and your team on modifying 
the document production obligations of the parties, we agreed to a starrdstill on the privilege 
logs, with the agreement that the issues would then be addressed separately. Given that we 
appear to be finalizing a definitive agreement, we wanted to get this process rolling. On the table 
so far are reductions in the number of custodians from which logs need to be prepared, as well as 
our proposals concerning changing some ofthe protocols concerning log preparation. We also 
have a few issues arising froin Kenyon Wooley's letter addressing our questions concerning 
AMD's logs, which we believe can be wrapped in and resolved in any overall discussion. 

Intel's Meet and Confer Regarding AMD's Document Responses 

The issues concerning the harvest dates and timirrg of production are being addressed in 
the overall discussions. Your July 30,2007 letter expressed some frustration that you have fully 
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. ) 

addressed Intel's issues, but having looked closely at the correspondence, there are some issues 
. that remain that We need to clarify. First, let me start with what I believe is clear from your 
correspondence: to the extent AMD made objections to requests, but nevertheless agreed to 
produce documents, you have indicated that your production is complete, i.e., you have not 
withheld documents based on the objections (other than for privilege). We accept that 
representation, and do not need a further formal response. Notwithstanding that explanation, two 
issues remain: (1) requests where AMD indicated it was objecting and not producing 
documents; and (2) requests AMD designated as corporate requests. 

1. "Complete Objections" , 

There are several requests where AMD made "complete" oQiections and did not indicate 
that it was intending to produce any documents. For example, these include Requests 193, 
relating to communications with breakfree@amd.com, and Request No. 206, which includes 

-----CcD~tet~l.Y1CK:insey BOCompany. Paragraph roOfllJestlpiilafton and'--­
Order Regarding Document Production addresses where a party has refused to produce any 
documents. Additional requests that fit into this category include 161, 162, 168, 169, 195, 203 
and 207. We need to know whether custodians were designated to address these request,s, and 
any others where a "complete" objection was made, and whether responsive documents 
contained in the files of the designated custodians have been produced. 

2. Corporate Requests 

A number of the categories we raised in our April 6, 2007 meet and confer letter were 
"corporate" requests -19-22,27,51'-53,70-71, and 99. I do not believe that either party has 
made their "corporate" productions yet, and so we need to understand whether the limitations set 
forth in your responses will be applied when you ultimately produce from the corporate files, or 
whether you will accept any of our proposals concerning those requests. Our understanding 
otherwise is that to the extent responsive documents to the above requests are contained in 
custodian files, they are being produced. Let me know if that UIlderstanding is incorrect. This 
raises an overall issue, which is that we need to work through the corporate requests on both 
sides and reach closure on the scope of data and non-data c'Orporate production, and need to w.rap 
up the ollgoing discussions between leffFowler and Tom Dillickrath relating to share drives. I 
understand from Chuck that Mike Maddigan will be working on the corporate requests, and am 
obviously happy to work with him on those. 

Glover Park Subpoena 

We understand that you are objecting to the subpoena on privilege and work product 
grounds, and believe that no privilege log is required pursuant to paragraph (I) of our Stipulation 
Regarding the Preparation of Privilege Logs. The stipulation, however, does not prevent a party 
(or either of us) from challenging the privilege assertions. We would request that you provide us 
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with the following information to allow us to evaluate the assertion of privilege: (I) the date 
range of otherwise responsive documents for which privilege or work production protection is 
being claimed; (2) in general the purpose and scope of Glover Park's retention; and (3) the 
identity of the r~taining party. This should not be burdenseme, but wiil give us the basic 
information necessarylo evalua!e the privilege and work product assertions. In addition, given 
Glover Park's role as we understand it, we would expect there would be responsive 
communications with third parties that would not be subj ect to any claim of privilege, and that 
you invite a meet and confer on those communications. We would like to put that on the agenda 
for discussion. 

ERS Subpoena 

We would also like to meet and confer on your objections to the ERS subpoena. While 
you did not provide a particularized basis, our position is that AMD has waived any privilege, 

----~wo=rk' prodUCt,FKCF2o(OJr4)1B) andlor proteCtIOn unaertlie prutteF~I:nIDrrwlrelTtrt ----­
requisitioned and broadcast a report, the purpose of which seems to be to part of a public 
relations canlpaign direcily related to the lawsuit, as it purports to quantify the "hann" from what 
your expert characterizes as an unlawful "monopoly." An integra! part of the protections 
afforded by the various doctrines, rules and stipulation above is that confidentiality be 
maintained to preserve a priVilege for the work of a consqlting expert. No one questions the 
ability of both parties to have consulting experts, free from discovery except in extraordinary 
circumstances, but when a report purporting to quantify Intel's alleged "monopoly profits" is 
announced in a press release, and that report is referred to by AMD publicly as supporting its 
claims, Intel believes the report and the underlying work is subject to discovery. 

Rille 26 

I wanted to clarify what our concerns are concerning the Rule 26 disclosure. We think 
the parties should agree to a timetable to update the disclosures. Our concern is two-fold: that 
AMD listed only a handful of third party witnesses, notwithstanding the many companies it has 
identified in its complaint and discovery responses, and our concern that the listing of the AMD 
related witnesses at this point are too broad and with boilerplate descriptions. A simple way to 
address the issue without having to fight about the adequacy of ~ither party's initial efforts would 
be to select a d~te to supplement the disclosur~ under Rule 26( e), so the parties could rely upon 
the disclosures for purposes of deposition selection. 

One final note. While it is probably inevitable in a case ofthis magnitude and 
complexity that the rhetoric in correspondence begins to escalate, We have, over the life of this 
case, managed to negotiate and resolve a large number ofissues. Indeed, the stipUlation the 
parties are now finalizing represents significant work and compromises on both sides. We seek 
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to resolve these issues in the spirit ofttUu agreement, - not to unnecessarily burden either party, 
but to address some issues we think are important and to clarify other points so we can move 
forward to complete these massive productions. I look forward to hearing from you. 

Sincerely, 

D~'~ 
Dimiel S. Floyd 

DSF/dsf 

DtJt:umentl! 
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September 27, 2007 

VIA E-MAIL & U.S. MAIL 

Daniel S.Floyd, Esq. 
Gibson, Dunn & Crutcher LLP 
333 South Grand Avenue 

o 
Q'MELVENY & MYERS LLP 

1999 Avenue of the Stars 
Los Angeles, Cnlifbrnia 9oo67~6oJ5 

_EPHONE (310) 553,6700 
FAcsiMiLE (310) '46-6779 

~.omm.com 

Los AngeJes, California 90071-3197 

Re: AMD v. Intel 

Dear Dan: 

NEW YORK 

SAN FJlANC1SCO 

SHAoNGH,Al 

SILICON VALLEY 

TOKYO 

WASHINGTON. D.C. 

OUlI. FILE NUMIIEJ1. 

Do8·346 .163 

WRlTEI:{'S 01RECT DiAl. 

(310) '46-6801 

WRIT&R'S ,,;·tdt\JL ADDRES"S 

lsmith@omm.com 

As with all else in this highly complex case, it is not easy to even write a letter that says 
"this letter is in response to your letter of X date." So here goes: 1bis letter responds to your 
letter of September 14th responding to my letter of July 30th and the recently agreed to Case 
Management Order #3 entered on September 18, 2007 by Special Master Poppiti and So Ordered 
on September 19th by United States District Court Judge Farnan, plus the additional discussions 
that have taken place between you and Mike and between you and me. 

I will address the issues in the order set forth in your letter: 

Privilege Review and Logs 

Pursuant to Case Management Order #3, paragraph 6, the parties have agreed to negotiate 
in good faith to arrive at significant modifications in approach, timing and number of privilege 
logs that will be required in the future. You and r have agreed to meet and confer on privilege 
log protocols on Monday, October 8, 2007. 

Intel's Meet and Confer Regarding AMD's Document Responses 

We confirm that to the extent AMD made objections to Intel's First, Second, and Third 
Requests for Production but nevertbeless agreed to produce documents, AMD made a complete 
production notwithstanding those objections (other than for privilege). 

Your September 14 letter raised several questions about AMD's responses to certain of 
Intel's document requests -- specifically, those requests to which AMD asserted objections and 
did not agree to produce documents. First, you asked whether AMD designated custodians to 
address those requests. The answer is that AMD did not separately designate custodians whom it 

CCi:771464.1 
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would not otherwise have designated solely for the purpose of responding to those requests. 
Second, you inquired whether documents responsive to those requests were produced from the 
files of custodians designated for those requests. Because no custodians were designated 
specifically for the purpose of responding to those requests, the answer is no. Whether AMD 
produced documents responsive to these requests from the files of custodians designated for 
other purposes, however, depends upon the particular request. For example, we produced 
documents from designated custodians' files that we believe would be responsive to a reasonable 
interpretation of Requests 161, 162, and 168. We would be pleased to discuss these requests, our 
interpretation of them, and What we have produced in response to them, further with you. We 
also would like you to provide the same information you have requested with respect to Intel's 
responses to AMD's document requests and look forward to discussing Intel's objections to 
AMD's requests at the same time. 

Your September 14 letter also discusses "corporate requests" and asks us to confirm that 
AMD has been producing documents responsive to corporate requests from custodian files. We 
can confirm that AMD has been doing so, consistent with the terms of the parties' agreed-upon 
document production protocol. Please confirm that Intel has as well. We also agree with your 
suggestion that we need to reach closure as soon as possible on production from databases and 
shared drives, as well as on any remaining issues regarding the corporate requests. I understand 
that you and Mike Maddigan are planning on meeting tomorrow on these issues. 

Glover Park Subpoena 

In your September 14 letter, you also asked for information that you contend would help 
you evaluate AMD's privilege objections to the subpoena Intel issued to Glover Park. In 
response to your questions: (1) Glover Park was retained by O'Melveny & Myers LLP as of 
January 1,2005; (2) AMD is asserting privilege with respect to documents from November 1, 
2004, when Glover Park began Working on AMD's behalf, through the present; and (3) the 
general purpose and scope of Glover Park's retention is to provide such services as O'Melveny 
& Myers LLP may require, including assisting in the testing and development of litigation and 
jury themes, preparing both AMD's legal and company spokespeople and written materials 
concerning the litigation; and providing expertise to help make this dispute understandable to 
legal and non-legal audiences. While we are not entirelY sure what you mean when you refer to 
"responsive communications with third parties that would not be subject to any claim of 
privilege," we would indeed, as your letter anticipates, be willing to meet and confer with you 
regarding inquiry about those communications. We suggest that you and Mike address this issue 
as well. 

ERS Subpoena 

As pertains to Requests 257 and 258, Dr. Williams and the ERS Group are economic 
consultants retained by O'Melveny and Myers to assist counsel in understanding certain 
economic matters, including Intel's economic profitability. Intel's requests invade the attomey­
client and work product privileges in seeking the premature and non-reciprocal disclosure of 

CCl:771464.t 
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expert infonnation in a manner and time that is inconsistent with the Amended Stipulation and 
Protective Order as entered by the Court on May 11,2007, and with FRCP 26(a)(2)(B). Nor has 
AMD's public reference to certain of Dr. William's findings resulted in any override of these 
controlling provisions. Waiver is not the issue. The federal rules do not pennit a party to 
conduct discovery for the purpose of publicly rebutting expert ·opinions its adversary may have 
injected into the public debate. Neither Dr. Williams nor ERS Group has as yet been designated 
as an expert witness by any party, and their opinion, whether or not publicly referenced, is 
presently inunaterial to this action. Any ultimate materiality--together with Intel's concomitant 
right to inquire--will ouly ripen if and when Intel finds itself having to refute their opinion in this 
litigation. That will happen, if at all. only after the parties exchange their respective expert 
reports. 

Rule 26 

In your leiter you write: "I wanted to clarify what our concerns are concerning the 
Rule 26 disclosure. We think the parties should agree to a timetable to update the disclosures. 
Our concern is two-fold: that AMD listed only a handful of third party witnesses, 
notwithstanding the many companies it has identified in its complaint and discovery responses, 
and our concern that the listing of the AMD related witnesses at this point are too broad and with 
boilerplate descriptions. A simple way to address the issue without having to fight about the 
adequacy of either party's initial efforts would be to select a date to supplement the disclosures 
under Rule 26(e), so the parties could rely upon the disclosures for purposes of deposition 
selection." 

This is very puzzling to US given both the language of Rule 26( e) and the lengthy history 
of this case. The language of Rule 26(e) which addresses "Supplementation of Disclosures and 
Responses" provides that: 

"A party is under a duty to supplement at appropriate intervals its disclosures under 
subdivision (a) if the party learns that in SOme material respect the infonnation disclosed is 
incomplete or incorrect and if the additional or corrective infonnation has not otherwise been 
made known to the other parties during the discovery process or in writing." 

In this case, we negotiated the Custodian Stipulation and Order, which provided for each 
party's identification of the Master Custodians pursuant to an articulated (and highly negotiated) 
standard requiring the representation by both parties that" After reasonable investigation, 
AMD/Intel hereby represents that the individuals below are believed to comprise all of its and its 
subsidiaries' personnel in possession of an appreciable quantity of non-privileged, material, non­
duplicative documents and things." It goes on to address furmer employees and to set out a four­
pronged test for the 20% Party-Designated Production Custodians consisting of: 

"The Party-Designated Production Custodian List shall constitute a representation by the 
party that the individual custodians are believed in good fuith to include: (i) the most important 
custodians with knowledge of the issues framed by the pleadings; (il) the custodians believed 
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likely to have the most non-privileged, non-duplicative documents responsive to the other party's 
Initial Document Requests; (iii) the custodians whose files, taken together, constitute a 
comprehensive response to the other party's Initial Document Requests; and (iv) all persons 
whom the party then reasonably believes likely to be called by the party as a witness at trial." 

The Custodian Stipulation and Order further sets out an informal discovery process 
pursuant to which Intel and AMD exchanged both organization charts and J ODs of pages of 
responses to two separate rounds of requests plus follow ups including detailed descriptions of 
each custodian's job responsibilities. See, for example, Intel's request which asks: 

AMD ACCOUNT TEAMSIISALES & MARKETING GROUP 

I. For each of the following accounts - Acer, Alienware Corporation, Appro International, 
Asus Computer International, Averatec, Dell, Egenera, Fujitsu, Fujitsu-Siemens, 
Gateway, Hewlett-Packard, Hitachi, IBM, Lenovo, LG, MPC Computers, MSI Computer 
Corp., NEC, NEC-CI, Network Appliance, Rackable Systems, Samsung, SoleClron, 
Sharp, Sony, Sun Microsystems, Supennicro Computers, Toshiba, Trigem, AS!, Avnet, 
Bell Microproducts, D&H Distributing, Epox International, Foxconn, Hon Hai Precision, 
Ingram Micro, Intcomex, Mitex, Supereom, Synnex, Tech Data, Tyan, Aidi, Best Buy, 
Circuit City, CompUSA, Castco, Dixon's (OSG), Fry's, MediaMarkl, Office Depot, 
Office Max, Toys R Us, Vobis, Wal-Mart, Staples, Time Computers, Carrefour 
Conforama (PPRP), Yakamo -please answertbe following questions: I 

I To date, AMD has provided the following infonnation regarding its account teams: Barton Arnold 
("works on the IBM account"); Donna Becker (Manager, Microsoft Alliance Marketing); James Boggans 
(HP Sales Development Manager); Christopher Calandro (Global Account Manager, Gateway); Jerome 
Carpentier ("he focuses on working with HP, IBM, and Sun"); Brian Casto (IBM Sales Development 
Manager); Walter Cataldo (Account Executive); Ted Donnelly (IBM Global Account Manager); lamcs 
Elder (Account Exec., WW Avnet); Anne Flaig (Director, Sales for HP; Director, Sun); leffFonseka 
(Senior Sales Rep. - Sony); Bradley Fryer (Channel Sales Manager - Fry's, Costco, Future Shop, Best 
Buy Canada, Amazon.com, Walmart); JcffHartz (Channel Sales Manager - Walmart, Sam's Club, Radio 
Shack, CompUSA, Office Depot, and Tiger Direct); Yoshimi Ikeda ("responsible for the Hitachi account 
in 2003 and also had a previous relationship with Toshiba"); Masato Ishii (Regional Sales Manager­
Sony, Toshiba, Hitachi, PCS, NEC); Takayuki Kuroshima (Regional Sales Manager - Japan tier one 
OEM accounts); JD Lau ("manages the Lenovo account in China"); Makato Matsunaga ("worked on the 
Fujitsu account, among others"); Takaro;chi Miyamoto (FSE NEC); Tetsuji Murai ("worked on the 
Toshiba account"); Ken Oberman ('~at various times had responsibility for the Averatec, Acer, Fujitsu, 
Sony, Sun Micro, and Toshiba accounts"); Naoko Ohgirni (Customer Support Engineer - Fujitsu); Gerard 
Poulizac (Regional Sales Manager - HP EMEA, NEC"(;I); Derek Reaves (Distribution Business Manager 
- Avoet); Tom Rogers (Channel Sales Manager- Bcst Buy, Office Max, Micro Center); Claudia Santos 
(Business Development, Regional Manager- Toshiba, Sun, HP, IBM, Positive, Procomp, Novadata, 
Itautec, Semp); Takeshi Shimizu (FSE - IBM, Sun and Cray (Japan»; Masahide Shuyaroa (Sales 
Manager- NEe); Kelly Talbot (Channel Sales Manager- Cireuit City, Staples, Business Depot, Hartco); 
Adam Tarnowski (Senior Account Manager- Appro, Rackable): Dwight Tausz (Global Account 
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a. Who is the current Account Manager or person at AMD with primary 
responsibility for managing the account? How long have they been in this role? 
What are their primary duties and responsibilities in this role? To whom do they 
report? 

b. Since January 1, 2000, what other individuals have served as Account Manager or 
had primary responsibility for managing the account? For each, please identify 
the time period during which they held this position, their responsibilities (if 
different from above), the person they reported to, and their current position. 

c. Since January 1, 2000, what other individuals have been assigned .to the account 
or accoUnt team with responsibilities that include~,direCt1y dealingwith . 
customers? For each, please identify the position held, their primary 
responsibilities, the time period during which they held the position, the person 
they reported to, and their current position. 

d. For the period January 1,2000 to present, what individual or individuals at AMD 
had primary responsibility for negotiating directly with the account regarding the 
sale of AMD microprocessors or products incorporating AMD microprocessors? 
Please identify the time period during which each individual was in this role. 

e. For the period January 1,2000 to present, what individual or individuals at AMD 
had primary responsibility for dealing or negotiating with the account with respect 
to any type of marketing or promotional program? 

In addition to the footnote, AMD responded to this request with a 71 page spreadsheet 
response, which was then followed-up by further Inte! requests and AMD submissions. 

The Custodian StipUlation and Order esteblished corporate requests, and a protocol for 
Adverse-party Production Custodians and Free Throw Custodians. Intel altered its Master 
Custodian and 20% Party-Designated Custodian list to delete Intel custodians after the decision 
on Intel's Motion to Dismiss based on the Foreign Trade Antitrust Improvements Act and put 
them back on the lists after the decision on AMD's Motion to Compel. The Custodian 
Stipulation and Order has been the basis on which both parties have conducted document 
production since the middle of May 2006. The parties have laboriously worked to revise certain 
of these protocols (but not the manner and designation of the custodians) in Case Management 
Order #3. It is hard to imagine a case where the disclosure of the party witnesses and their roles 
and responsibilities is more complete than this one. 

Manager - IBM, Lenovo); Chris Towne (Corporate Distribution Business Manager - AS!, Ben 
Microproducts); Keisuke Toyooka (Sales Manager - Sony); Renato Urani (Account Manager - Acer); 
JeffVenditte (Sr. Sales Account Manager - HP); Lanzhi Wang (OEM Account Manager - China OEMs); 
Alan Windler (responsible for Gateway account). 

CCl:771464.1 



O' MELvtNY & MYEItS UP 

Daniel S. Floyd, Esq., 
September 27. 2007 - Page 6 

With respect to third parties, we have jointly - with AMD taking the lead -- proceeded 
on a custodian by individual custodian basis to identify (and narrow) the list of key custodians 
for each of the subpoenaed third parties. Again, it is hard to imagine a case where the disclosure 
of third party witnesses is more robust than this one. 

Accordingly, we do not believe that Rule 26(e) supplementation is required. That said, 
both parties have an interest once we commence the deposition phase of discovery and have 
made our way through the majority of the deposition process in making sure that the witoesses 
each party intends to caU at trial have been identified and an opportunity provided for the other 
side to depose those witnesses. 

I look forward to discussing these matters with you. 

LJS:deb 

CCl:771454.1 

Very truly yours, 
~ 

~~ 
Linda J. Smith 
ofO'Melveny & Myers LLP 
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From: Diamond, Chuck [mallto:CDlamond@OMM.mm] 
Sent: Thursday, November 06, 2008 12:49 PM 
To: Floyd, Daniel S. 
Subject: Glover Park Subpoena 

-

Dan, Glover Park Group has asked that I obtain a letter formally withdrawing the document 
subpoena Intel served on that organization in the Spring of 2007. As you will recall, you agreed to 
stand down in exchange for a representation (1) that O'Melveny hired Glover Park in early 2005, and 
(2) that Glover had no documents dated prior to its retention by O'Melveny concerning litigation by 
AMD against Intel. 

For Glover's purposes, a reply to this email should suffice. 

Thanks, 
Chuck 

Cbarles P. Diamond 
O'Melveny & Myers LLP 
310-246-6789 (Office) 
310-621-5843 (Cell) 
This message and any attached documents contain infarmationfrom the law firm 

1 



oJO'Melveny & Myers LLP that may be confidential and/or privileged lfyou are 
not the intended recipient, you may not read, coPy, distribute, or use this 
fnJormatlon. If you have received this transmission in error, please notify the 
sender immediately by reply e~mail and then delete this message. 
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From: Diamond, Chuck [mailto:CDiamond@OMM.comj 
Sent:FTjdaYi.December OS, 200B B:44 AM 
To: Floyd, Daniel S •. 
Subject: Glover Park Subpoena 

Dan, when do you think you'll have a decision on this? 

Charles P. Diamond 
O'Melveny & Myers LLP 
310-246-6789 (Office) 
310-621-5843 (Cell) 
This message and any attached documents contain informationfrom the law firm 
of OfMelveny & Myers LLP that may be confidential and/or privileged. If you are 
not thE intended recipient, you may not read. copy, distribute, or use thts 
information. Jfyou have received thfs transmission in error, please notifY the 

sender immediately by reply e-mail and then delete this message. 

6/10/2009 
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This message may contain confidential and privileged information. If it has been sent to you in error, 
please reply to advise the sender of the error and then immediately delete this message. 
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AMD v. Intel - Glover Park 

From: Samuels, Mark 
To: Rocca, Brian 
Cc: Herron, David 
Sent: Wed May 20 08:52:37 2009 
Subject: AMD v. Intel - Glover Park 

Page 1 ofl 

Brian, please forgive the delay in getting back to you concerning the Glover Park subpoena. 
As you may know, Beth Ozmun's husband passed away ten days ago and she was 
inaccessible to us. After conferring with Glover Park and AMD, we are prepared to represent 
to Intel, in exchange for withdrawal of the subpoenaes directed to Glover Park, that all of 
Glover Park's activities during the relevant timeframe were in relation to AMD's activities 
designed to influence government or agency action, or are otherwise covered by privilege or 
attorney work product. 

Please let me know if you have any questions. 

Mark 

Mark A. Samuels 
O'Melveny & Myers LLP 
400 S. Hope St., # 1800 
Los Arigeles, CA 90071 
ph: (213) 430-6340 
fax: (213) 430-6407 
msamuelS@omm.com 

This message and any attached documents contain in/ormation from the raw firm 
ofOIMelveny & Myers LLP that may be confidential and/or privileged. /fyou are 
not the intended recipient, you may not read, copy, distribuie, or use this information. If 
you have received this transmission in error, please notify the sender immediately by reply 
e-mail and then delete this message. 

6/1012009 
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From: Rocca, Brian 

Sent: Friday, May 22, 2009 11:59 AM 

To: 'Samuels, Mark' 

Cc: Herron, David; Pickett, Donn; 'DilJickralh. Thomas' 

Subject: RE: AMD v. Intel- Glover Park 

Mark, 

First and foremost, please extend our sincere condolences to Beth. We were sorry to hear this news and we 
hope that she is doing as well as possible under the circumstances. 

As for the Glover Park issue, we do have a few questions, mainly because 

In light of this, can you please address these issues? 

-" Did Mr. Warshawsky testnied accurately? 

-- If your position is that all "messaging" and "public relations" activities fall into the category of "otherwise covered 
by privilege or attorney work product," please explain hoW that is the case, 

-- Is Glover Park prepared 10 certify under oath thaI the only responsiVe documents it has from late 2004 relate 
solely 10 lobbying? If so, that would make us teel much more comfortable wIth this, 

Thanks, 

Brian 

Brian C. RoccajBingham McCutchen L.LP 
Three Embarcadero Center, San Francisco, CA 94111 
Tei: 415,393.2394IFax: 415,393.2286 
brian.rocca@bingham,com 

From: Samuels, Mark [mailto:MSamuels@OMM.oom] 
Sent! Wednesday, May 20, 2009 8:53 AM 
To: Roo:a, arian 
Ce: Herron, David 
Subject: AMD v. Intel - Glover Park 

Brian, please forgiVe the delay in getting back to you concerning the Glover Park subpoena. 
As you may know. Beth Ozmun's husband passed away ten days ago and she was 

611012009 
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inaccessible to us. After conferring with Glover ParK and AMD, we are prepared to represent 
to Intel, in exchange for withdrawal of the subpoenaes directed to Glover Park, that all of 
Glover ParK's activities during the relevant time frame were in relation to AMD's activities 
designed to influence government or agency action, or are otherwise covered by privilege or 
attorney worK product. 

Please let me Know if you have any questions. 

MarK 

Mark A. Samuels 
O'Melveny & Myers LLP 
400 S. Hope St., # 1800 
Los Angeles, CA 90071 
ph: (213) 430-6340 
fax: (213) 430-6407 
msamuels@omm.com 

This message and any attached documents contain in/ormation from the law firm 
ojO'Melveny & Myers UP that may be colJfidential and/or privileged If YO" are 
not the intenrkd recipient, you may not read, copy, distribute, or use this information, If 
you have received this transmission in error, please notify'the semkr immediately by reply 
e-mail and then delete this message. 

6/10/2009 
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Case 1:05-md-01717-JJF Document 675 Filed 12107/2007 Page 1 of 3 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

INRE 
INTEL CORPORATION 
MICROPROCESSOR ANTITRUST 
LITIGATION 

) 
) 
) 
) 
) 

----------------------------) 
) 

ADVANCED MICRO DEVICES, INC., a ) 
Delaware corporation, and AMD ) 
INTERNATIONAL SALES & SERVICES, LTD., ) 
a Delaware corporation, 

Plaintiffs, 

v. 

INTEL CORPORATION, a Delaware corporation, 
and INTEL KABUSHlKI KAlSHA, a Japanese 
corporation, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 
PHIL PAUL, on behalf of hhnself 
and all others similarly situated, 

Plaintiffs, 

v. 

INTEL CORPORATION, 

Defendants. --------------------------------

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MDL No. 1717-JJF 

CA No. OS-441-JJF 

CA No. OS-48S-JJF 

CONSOLIDATED ACTION 

STIPULATION WlTHDRA WING SUBPOENAS DUCES TECUM TO POTOMAC 
COUNSEL, LLC, DC NAVIGATORS, LLC AND PUBLIC STRA TEGmS, LLC AND 

RESTRICTING FUTURE DISCOVERY FROM CONSULTANTS RETAINED TO 
INFLUENCE GOVERNMENT ACTION 

WHEREAS, on or about September 27, 2007, Intel Corp. and Intel Kabushiki Kaisiha 

(collectively "Intel") served subpoenas duces tecum on three consulting fInns engaged to render 

RLFl-3232045·1 
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services on behalf of AMD; namely Potomac Counsel, LLC; DC Navigators, LLC; and Public 

Strategies, Inc.; and 

WHEREAS, the subpoenas request the production of documents relating to (1) actual or 

potential litigation against Intel proposed or contemplated by AMD; (2) any possible or actual 

investigation of Intel by the United States or a foreign governmental entity; and (3) efforts by 

AMD to influence a government agency, including, but not limited to, any contracting or 

procurement officers of such an agency, to adopt certain specifications in Requests for Proposal 

("REP") or Requests for Quotation ("RFQ"); and 

WHEREAS, AMD represents that its relationship with Public Strategies, Inc. ended on or 

about October 30, 2004, prior to the date it contends it first reasonably anticipated that it would 

file a lawsuit against Intel, and that did not retain Potomac Counsel, LLC, until after it had 

commenced litigation against Intel; and 

WHEREAS, AMD further represents that its lawsuit does not allege as a claim or part of 

the factual allegations supporting a claim Intel's conduct to influence any public contracting or 

procurement agency to adopt technical specifications in Requests for Proposal ("RFP") or 

Requests for Quotation ("RFQ") favoring Intel over AMD and will not introduce evidence of 

such conduct in the case; and 

WHEREAS, both parties agree not to serve or enforce subpoenas on any similar 

consulting fum retained by or on behalf of the other calling for the prOduction of documents or 

testimony related to activities designed to influence government or agency action; 

NOW, TIIEREFORE, the parties through their respective counsel of record, hereby stipulate that 

the subpoenas are withdrawn save and except that portion of the subpoena served 
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on DC Navigators, LLC (Requests I and 2), requiring production of documents tending to show 

that AMD reasonahly anticipated filing its lawsuit against Intel prior to March31, 2005. 

RICHARDS, LAYTON & FINGER, P .A. 

By: lsi Frederick L. Cottrell. III 
Frederick L. Cottrell, III (#2555) 
Chad M. Shandler (#3796) 
Steven J. Fineman (#4025) 
One Rodney Square 
920 North King Street 
Wilmington, DE 19899 
(302) 651-7836 
Cottrell@rlf.com 
Shandler@rlf.com 
Fineman~rlf.com 

Attorneys for Advanced Micro Devices, Inc. and 
AMD International Sales & Service, Ltd. 

POTTER ANDERSON & CORROON LLP 

By: Is! Richard L. Horwitz 
Richard L. Horwitz (#2246) 
W. Harding Drane, Jr. (#1023) 
Hercules Plaza, 6th Floor 
1313 N. Market Street 
Post Office Box 951 
Wilmington, D.E. 19890-0951 
(302) 984-6000 
rhorwitz~poUeranderson. com 
wdrane~otteranderson.com 

Attorneys for Intel Corporation and Intel 
Kahushiki Kaisha 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

INRE 
INTEL CORPORATION 
MICROPROCESSOR ANTITRUST 
LITIGATION 

) 
) 
) 
) 
) 

-------------------------) ) 
ADVANCED MICRO DEVICES, INC., a ) 
Delaware corporation, and AMD ) 
INTERNATIONAL SALES & SERVICE, LTD., a ) 
Delaware eorporation, 

Plaintiffs, 

v. 

INTEL CORPORATION, a Delaware corporation, 
and INTEL KABUSHIKI KAISHA, a Japanese 
corporation, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) -------------------------) 

PHIL PAUL, on behalf of himself 
and all others similarly situated, 

Plaintiffs, 

v. 

INTEL CORPORATlON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOL No. 1717-JJF 

C.A. No. OS-44I-JJF 

C.A. No. OS-48S-JJF 

CONSOLIDA TEO ACTION 

OM4d 

ORDER REGARDING LENGTH AND SCOPE OF INTEL'S 
FED. R. CIV. P. 30(B)(6) NOTICE OF DEPOSITION CONCERNING 

AMD'S EVIDENCE PRESERVATION 

WHEREAS, on May 30, 2008, Intel served a Notice of Deposition under Federal 

Rule of Civil Procedure (,'Fed. R. Civ. P.") 30(b)(6) seeking diseovery into AMD's preservation 

of electronic evidence in this matter. AMD moved to quash said Notice of Deposition, and Intel 

I 
062038.00615/40178688v.\ 
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moved to compel. The parties' cross-motions came before the Special Master for telephonic 

hearing on September 11,2008. Following the hearing, the parties entered into a proposed 

StipUlation and Order Regarding Intel Discovery Into AMD Evidence Preservation ("Stipulation 

and Order"), which was approved and issued by the Special Master on November 25, 2008. 

WHEREAS, pursuant to the Stipulation and Order, Intel conducted informal 

discovery into AMD's preservation of evidence, which informal discovery included, inter alia, 

document productions from certain of AMD's IT personnel, interviews of a member of AMD's 

IT department and one of its electronic-discovery consultants, and telephonic conferences with 

the Special Master's electronic-discovery consulting experts, Eric Friedberg, Jennifer Martin 

and/or Jason Novak. 

WHEREAS, on December 30, 2008, Intel served a revised Notice of Deposition 

("Notice") under Fed. R. Civ. P. 30(b)(6), designating 15 deposition topics and requesting the 

production of documents in & categories. 

WHEREAS, Intel and AMD each filed briefs on January 5, 2009, setting forth 

their respective positions concerning the length of deposition and scope of deposition topics and 

document requests in Intel's Notice. 

WHEREAS, the Special Master held a telephonic hearing on January 9, 2009, 

and allowed the parties a full opportunity to argue their respective positions. 

Having read and considered fully the briefs and associated exhibits and other 

materials submitted by each party, having heard the parties' extensive argument, and having 

consulted with Stroz Friedberg LLC, the Special Master concludes as follows: 1 

I In entering this Order, Counsel for AMD SUbmitted a proposed from of Order on January 20, 
2009. The Special Master considered red-lined proposed edits from counsel for Intel submitted 
on the same date. 

062038.00615140178688v.1 
2 



Case 1 :05-cv-00485-JJF Document 1291 Filed 01/2212009 Page 3 of 7 

J. Intel shall be allowed a total of sixteen (16) hours to conduct its Fed. R. 

Civ. P. 30(b)(6) deposition. In determining that sixteen hours is sufficient, the Special Master 

notes that certain topics listed in Intel's Notice have been the subject of informal discovery over 

the past several months, and that much oflntel's Fed. R. eiv. P. 30(b)(6) deposition, therefore, 

may be in the nature of AMD witnesses' confmning, under oath, the information that AMD 

previously provided. However, the content onntel's Fed. R. eiv. P. 30(b)(6) depositions is not 

limited to such confirmatory questions. Intel may ask questions regarding the topics specified in 

its Notice, subject to the sixteen-hour limit and the findings and conclusions in this Order. 

2. AMD shall designate one or more wimcsses to answer questions 

concerning the deposition topics listed in Intel's Notice, subject to the following: 

a. Privilege. Any claim by AMD of privilege or attorney-work­

product protection relating to Intel's questions can be asserted by AMD during deposition. The 

Special Master declines to rule in advance concerning any such claims of privilege or attorney­

work-product protection that AMD may assert during the Fed. R. eiv. P. 30(b)(6) deposition. 

b. Non-designated Custodians. By agreement of the parties, 

discovery in this litigation has been conducted in a custodian-based fashion. Under this system, 

a subset of the total universe of custodians from each party was designated for document 

production ("production custodians"). Intel's requests in the Notice for infonnation with respect 

to preservation by any AMD custodian who is not a production custodian are not relevant and 

shall not be permitted. 

c. Deposition Topic 6 (Harvesting). The Special Master noted during 

the hearing that it would be impractical for AMD to prepare and present a witness who could 

testify regarding the proposed data-harvesting details with respect to every AMD custodian. 

3 
062038.00615/40178688'.1 
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Counsel for Intel confirmed during the hearing that Intel intends to ask questions at deposition 

regarding the process and procedures by which AMD harvested data. Intel may ask questions 

consistent with Intel's clarification of this deposition topic. 

d. Deposition Topic 10 (Backup Tapes). During the hearing, the 

Special Master, Mr. Friedberg and the parties' counsel discussed the level of specificity called 

for by this deposition topic. Counsel for Intel confirmed during the hearing that Intel intends to 

ask general questions regarding backup tapes and agreed to limit questioning to the subtopics 

explicitly delineated in the Notice for this topic. Intel may ask questions consistent with Intel's 

clarification and limitation of this deposition topic. 

e. Deposition Topic No. J 3 (CustOdian-specific issues). During the 

hearing, counsel for Intel agreed to explore seeking the information concerning this topic by way 

of AMD's proposal to provide the information in the form of an interrogatory response made 

under oath. The parties are directed to make a good-faith attempt to address this topic as herein 

described. 

3. Regarding the document requests that Were included with Intel's Notice, 

the Special Master rules as follows: 

a. Document Request No.1. This request seeks "Documents 

sufficient to show the dates and sources of each harvest of electronic data for each Custodian, 

including each harvest from hard drive, Enterprise Vault system, emailjournaling system, PNS 

and exchange servers." After conferring with the Special Master's technical consultants, the 

Special Master concludes that this request is overbroad, is an attempt by Intel to fish for errors 

from alJ custodians, and would impose an undue burden on AMD. AMD is, therefore, not 

required to comply with this request. 

062038.00615/40178688v, I 
4 



Case 1 :05-c:v-00485-JJF Doc:ument 1291 Filed 0112212009 Page 5 of 7 

b. Document Request No.2. This request seeks "For each Custodian, 

documents sufficient to show the nature and scope of each harvest of electronic data from 

AMD's Enterprise Vault and email journaling systems, including the search tools, parameters 

and/or criteria used to extract the data." In light of the Special Master's ruling concerning 

Document Request No. I, counsel for Intel has withdrawn this request. AMD is, therefore, not 

required to comply with this request. 

c. Document Request No.3. This request seeks "By Custodian for 

each suppressed email, the logs or tracking information automatically generated by, and/or stored 

within, the Attenex database(s) as a result of the near-deduplication process .... " As this 

information is not relevant to Intel's inquiry into AMD's evidence preservation, AMD is, 

therefore, not required to comply with this request. During the hearing, AMD offered to produce 

to Intel all suppressed, near-duplicate emails subject to agreement. Intel accepted AMD's offer. 

After reaching this agreement in principle, the parties agreed to hold further discussions 

regarding the timing, method, form, and cost of such production. The parties are directed to hold 

such discussions. 

d. Document Request No.4. This re~uest seeks "The logs generated 

during the migration of PSTs into AMD's Enterprise Vault system .... " The Special Master 

concludes that this request is unduly burdensome and is an attempt by Intel simply to fish for 

errors. The Special Master is advised by Stroz Friedberg LLC that these logs would likely be 

thousands, if not tens of thousands, of lines long. Parsing through and explaining voluminous 

logs would be an unwarranted and distracting side show where there is no information gathered 

during informal discovery to support the suspicion of wide-scale problems with migration. 

AMD is, therefore, not required to comply with this request. 

5 
0620'8.0061514<1178688v.l 
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e. Document Request No.5. This request seeks "Documents 

sufficient to show which Custodians, if any, requested an increase in his or her mailbox size 

quotas (after March 1,2005), the date of any such requestCs), and the action taken by AMD's IT 

department in response to such requestCs)." The Special Master concludes that this request is 

overbroad and is an attempt by Intel to fish for errors. AMD is, therefore, not required to comply 

with this request. 

f. Document Request No.6. This request seeks "Documents 

sufficient to show Ca) any instructions, recommendation and/or user guides provided to AMD 

employees, or (b) internal AMD IT policies and/or procedures, related to AMD's Enterprise 

Vault and emaiIjournaling systems." AMD has agreed to produce documents responsive to this 

request and is ordered to do so. 

g. Document Request No.7. This request seeks "For each Custodian, 

documents sufficient to show each email address and/or display name that, when used, would 

result in an email being delivered to the sUbject Custodian's AMD email account." A lengthy 

discussion during the hearing concerning the issues surrounding this request made clear that 

informal discussions between the parties regarding the technical issues presented, with the 

involvement of Stroz Friedberg LLC, may entirely resolve this request. The parties are therefore 

ordered to hold infonnal discussions with the assistance of Stroz Friedberg LLC to attempt to 

resolve this request. 

h. Document Request No.8. This request seeks certain information 

''If]or each individual AMD Custodian for whom data has not been produced to Intel (i.e., non­

designated Custodians)." As previously stated, Intel's requests in the Notice for information 

062038.00615/40178688v.1 
6 
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with respect to preservation by any AMD custodian who is not identified as a custodian for 

production is not relevant. AMD is, therefore, not required to comply with this request. 

THE SPECIAL MASTER'S ORDER WILL BECOME A FINAL ORDER OF THE 

COURT, UNLESS OBJECTION IS TAKEN IN ACCORDANCE WITH THE 

ANTICIPATED ORDER BY THE COURT WHICH SHORTENS THE TIME WITH 

WHICH AN APPLICATION CAN BE FILED PURSUANT TO FED. R. CIV. P. 53(1)(2). 

IT IS SO ORDERED. 

DATED: January 22, 2009 
0614) 

Special Master 

06203B.006!5f40!7B6BBv.! 
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Westlkw. 
198 F.R.D. 53 
198 F.R.D. 53, 481'ed.R.8erv.3d lOSS 
(Cit. as: 198 F.R.D. 53) 

United States District Court, 
S.D. New York. 

CALVIN KLEIN TRADEMARK TRUST and 
Calvin Klein, Inc" Plaintiffs, 

v. 
Linda WACHNER, the Wamaco Group, Inc., War­

naco Inc., Designer Holdings Ltd., 
CKJ Holdings, Inc., Jeanswear Holdings, Inc .• 

Calvin Klein Jeanswear Company 
and Outlet Holdings, Inc.> Defendants. 

No. 00 Clv. 4052(JSR). 

Dec. 5, 2000. 

Trademark infringement defendants challenged 
plaintiffs assertion of attorney-client privilege and 
work-product protection with respect to documents 
and testimony sought by defendants from pUblic re­
lations firm hired by plaintiff's counsel. The Dis­
trict Cowt, .Rak2.ff, 1., held that: (1) documents 
were not protected by attorney client privilege, and 
(2) documents were protected work-product only to 

extent it revealed finn's strategy about conduct of 
litigation itself. 

Assertion of privilege sustained in part and denied 
in part. 

W ~st Headnotes 

ill Privileged Conllnunications and Confidenti~ 
alily €=>160 
311 Hk 160 Most Cited Cases 

(Formerly 4101<206) 
Communications between plaintiffs law firm and 
public relations firm which law firm had retained as 
consultant for plaintiffs suit were not protected by 
attorney client privilege; documents did not contain 
or reveal confidential communications from 
plaintiff, made for purpose of obtaining legal ad­

vice. 

ID Privileged Communications and CODfidenti~ 
ality €=>168 

Page 1 

311Hk168 Most Cited Cases 
(Formerly 410k219(3») 

Even if communications between plaintiffs law 
flOn and public relations firm which law finn had 
retained as consultant for plaintiffs suit contained 
confidential client communications, they were not 
protected by attorney client privilege; privilege in 
communications was waived by law firm's disc1os~ 
ure of them to public relations firm. 

Ul Privileged Communications and Confidenti­
ality €=>1l2 
31lHk 112 Most Ciied Cases 

(Formerly 410kI98(1) 
Attorney-cUent privilege must be narrowly con­
strued. 

141 Federal Civill'rocedure €=>1604(1) 
170Ak1604()) Most Cited Cases 

(Formerly 170AkI600(3» 
Public relations advice obtained by law firm with 
regard to litigation was privileged work product to 
extent it revealed BonIs strategy about conduct of 
litigation itself, but not to extent it revealed strategy 
for dealing with effects of litigation on client's cus~ 
tomers. 
""53 Jonathan p. Schiller. Boies, Schiller & Flexner, 
LLP, Washington, DC, David R. Boyd, David 
~, Annonk,. NY, Andrew Haves, for plaintiffs. 

*54 Kevin T. Ba1nf(, Washington, DC, .Brendan Sul­
livan, Greg Craig, Washington, DC, for defendants. 

MEMORANDUM ORDER 
RAKOFF, District Judge. 

Defendants challenge the assertion by piaitltiffs of 
attorneywclient privilege and work~product protec­
tion with respect to certain otherwise responsive 
documents and testimony sought by defendants 
from the public relations firm of Robinson Lerer & 

Montgomery ("RLMI1) and from an RLM employ­
ee, Donald Nathan. The Court, having considered 
the parties' letter~briefs (including an unauthorized 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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second brief from plaintiffs, which the Court has 
nevertheless considered) and having reviewed in 
camera the documents withheld from defendants, 
denies plaintiffs' assertion of attorney .. client priv­
ilege and sustains in pa.rt and denies in part 
plaintiffs' assertion of work product protection, for 
the reasons that follow. 

In May~ 2000. in aoticipation of filing the instant 
lawsuit, plaintiffs' counsel, the law firm of Boies, 
Schiller & Flexner LLP. (IIBSF II

), retained RLM to 
act lias a consultant to [B~F] for certain communic~ 
ations services in yonnection with (BSF's] repres-,.' 
entatio"n of C~lvin Klein. In~.H See Letter dated 
May 19, 2000 from Patrick S. Gallagher, Chienin­
ancial Officer of RLM. to Jonathan D. Schiller~ 

Esq. of BSF. At the time, RLM was already work­
ing directly for plaintiff Calvin Klein, Inc. ("CKe) 
pursuant to an agreement dated September 1 0, 

1999.1d. 

Wht1e defendants contend that BSF retained RLM 
"to wage a press War against the defendant/' see 
Defendants' Letter Brief dated November 30, 2000, 
at 1. plaintiffs conteod that RLM's retention served 
more defensive purposes, i.e., to l1eip BSF 1

1to un­
derstand the possible reaction of CKI's constituen~ 
des to the matters that would arise in the litigation, 
to provide legal advice to CKI. and to assure that 
the media crisis that would ensue~~including re­
sponses to requests by the media about the law suit 
and the overall dispute betwc:en the companies~ 

-would be handled responsibly."." See Plaintiffs' 
Letter Brief dated November 29, 2000. at 3. None 
of these vague and largely rhetorical conteotions by 
the respective parties is particularly helpful to as­
sessing the purpose of the documents here in issue, 
many of which appear on their face to be routine 
suggestions from a public relations firm as to how 
to put the "spin" most favorable to CKl on success­
ive developments in the ongoing litigation. In any 
event, however, no matter how these documents are 
viewed, nOlle qualifies for the protection of the at~ 
torney client privilege, for at least three reasons. 

ill Firsf, and foremost. few, if any, of the docu-

Page 2 

ments in issue appear to contain or reveal confiden­
tial communications from the underlying client, 
CKI. made for the purpose of obtaining legal ad­
vice. Yet it is only such communications that the at­
torney~cHent privilege ultimately protects. See, e.g., 
United States v, Kovel 296 F.2d 918. 921 f2d 
Cir.19611 (citing Wigmore). Thus, the possibility 
that corrununications between RLM and BSF may 
help the latter to formulate legal advice is not in it­
self sufflcient to implicate the privilege: "the priv­
il~ge protects, communications between a client and 
an attorney, not communications that prove import­
ant to an attorney's legal advice to a client. N !lJJJi.rili 
States v. Acke1't 169 F.3d 136 139 (2d Cir.1999). 

m Second, even assuming arguendo that some­
where hidden in the voluminous documents here in 
issue are nuggets of client confidential commun.ica­
tions that were originally made for the purpose of 
seeking legal advice, their disclosure to RLM 
waives the privilege, since inspection of the docu­
ments here in question clearly establishes that 
RLM~ far from serving the kind of ntranslatorU 

function served by the accountant in Kovel, supra, 
is, at most~ simply providing ordinary public rc:la­
tions advice so far as the documents here in ques­
tion ale concerned. Indeed, eVen RLM's own "Ac_ 
count Activity Report" to BSF for the pedod from 
May 27, 2000 to October 31, 2000 (item 38 on the 

privilege log, but only slightly redacted) shows that 
much of RLM's services for BSF consisted of such 
activities as reviewing press coverage, making calls 
to various media to comment on developments in 
the litigation. *55 and even Ufinding friendly re­
porters.!! The possibility that such activity may also 
have been helpful to BSF in fomlUlating legal 
strategy is neither here nor there if RLM's work and 
advice simply serves to assist counsel in assessing 
the probable public reaction to vario).ls strategic al­
ternatives, as opposed to enabling counsel to under­
stand aspects of the client!s own communications 
that could not otherwise be appreciated in the ren~ 
dering of legal advice. See Acker' 169 F.3d .t 13.2;. 
Kg,,"l 296 F.2d at 922. 

© 2009 Thomson Reuters. No Claim to Orig. US Gov, Wotks. 
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ill Third, it must not be forgotten t.hat the attorney­

client privilege, like all evidentiary privileges, 
stands in derogation of the search for truth so es­
sential to the effective operation of any system of 
justice: therefore, the privilege must be narrowly 
construed. See, e.g., United States y, Nixon, 418 

U.s. 683, 7(0, 94 S,C!. 3090 41 L.Ed 2d 1039 
ll211l.; In re HOI'ow;'z 482 F.2d n, 81 !2d 
Qr..l9...1n. Yet plaintiffs! approach would, instead, 
broaden the privilege well beyond prevailing para­
meters. On any fair view of the materials submitted 
for the Court1s in camera inspection, RLM does not 

appear to have been perfonning functions materi­
ally different from those that any ordinary public 
relations firm would have performed if they had 
been hired directly by GKI (as they also were), in­
stead of by CKI's counsel, BSF. "Nothing in the 
policy of the privilege suggests that attorneys, 
simply by placing accountants, scientists, or investM 

igators [or, here, a public relations ftrIn] on their 
payrolls ... should be able to invest all communica­
tions by clients to such persons with a privilege the 
law has not seen fit to extend when the latter are 
operating under their own steam,!! Koye.l. 296 F.2d 
J!.t....2lL. It may be that the modem client comes to 
court as prepared to massage the media as to perp 

suade the judge; but nothing in the clienes commu­
nications for the fanner purpose constitutes the ob­
taining of legal advice or justiftes a privileged 
status. IENl.l 

lliL. Although plaintiffs assert that the de­
cision in H W. Carter & SOlIS [nco v The 

William Carter Co" 1995 WL 301351 
IS.D,N,V. May 16, 1995) is contrary to the 
foregoing analysis. in fact it is impossible 
to tell from the very brief discussion of the 
issue in that case exactly what its ratio de­
cidendi is. 

l1l Turning to the assertion of llwork product," it is 
obvious that as a general matter public relations adw 
vice, even if it bears on anticipated litigation, falls 
outside tbe ambit of protection of the so-called 
"work product!! doctrine embodied in ~ 
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26(b)(3), Fed.R.eiv.P. That is because the purpose 
of the rule is to provide a zone of privacy for 
strategizing about the conduct of litigation itself, 
not for strategizing about the effects of tbe litiga­
tion on the client's customers, the media, or on the 
public generally. See. United States y. Nobles, 422 
U.S 225 238, 95 S,C!' 2160 45 L.Ed.2d 141 
(l21.,2l; United State:c: v. Adlman, 68 F.3d 1495. 
15Q112d Cir 1295), 

It does not follow. however~ that an otherwise valid 
assertion of work-pfoduct. protection is waived with 
respect to an attomeis own woik':produGt simply 
because the attorney provides the work-prOduct to a 
public relations consultant whom he has hired and 
who maintains the attorney's work-product in con­
fidence. See, e.g" In re Pfizer Inc Seq. Uti? 1993 
WL 561125. '6 IS.D.N. Y. Dec. 23 1993); Niagara 

Mohawk Power Com. v, $mne & Webster En?,'g 
Corp., 125 F,R.D. 578, 589 (N,D,l'{ Y,1989), This 
is especially so if, as plaintiffs bere assert, the pub­
lic relations firm needs to know the attorney's 
strategy in order to advise as to public relations, 
and the public relations impact bears, in tum, on the 
attorney's own strategizing as to whether or not to 
take a contemplated step in the litigation itself and, 
if so, ill. what form, In the instant case~ four of the 
38 categories of documents presented for the 
Court's irI camera review fall into this category, to 
wit, categories 1, 2, 3, and 29, all of which consist 
of counsel-drafted or counsel-selected materials 
given by BSF or CJ:Q's in~house counsel to RLM 
prior to the filing of the complaint in this case, fol­
lowing which RLM met with BSF to discuss the 
complaint. In addition, there appear to be several 
categories of documents (such as notes of witness 
inteJViews) that, even though prepared by RLM) ap­
pear to implicitly reflect BSF work-product. They 
are categories 7, 10, 11, 12, 19, and 27. Nor have 
defendants demonstrated *56 a need for these ma­
terials that overcomes the work-product protection. 
Accordingly. the documents in categories 1, 2, 3, 7, 
10, 111 12, 19, 27, and 29 will be protected from 
disclosure, but none others. 
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From the foregoing analysis, it also follows that the 

directions given to RLM's employee, Donald Nath­
an, not to anSWer certain questions propounded at 
pages 21-22 and 39-40 of his deposition must be 
overruled. The similar direction given at page 10 of 
the deposition is, however1 sustained. 

In sum, plaintiffs are hereby ordered to furnish to 
defense counsel, by no later than December 7, 
2000, unredacted copies of all documents on the 
RLM privilege log ex.cept those denominated as 
falling within categories 1,2, 3, 7, 10, II, 12, 19, 
27, a~d 29'ofthat log; an'diLM is hereby or.deJ;~d·' 
to make Donald Nathan avaUabt'e, by no later than 

December 8, 2000, for a telephonic continuation of 
his deposition, not tD exceed 20 minutes, for the 
purposes of answering the questions the witness 
WaS directed not to answer at pages 2I~22 and 
39-40 of his deposition~ as well as any foIlow-up 
questions reasonably related thereto. 

SO ORDERED. 

198 F.R.D. 53,48 Fed.R.Serv.3d 1055 

END OF DOCUMENT 
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United States District Court, 
D. Soufu Carolina. 

In reo NEW YORK RENU WITH MOISTURELOC 
PRODUCT LIABILITY LITIGATION 

This Document Applies to All Cases 
In reo BAUSCH & LOMB CONTACT LENS 

SOLUTION PRODUCT LIABILlTY LITIGA· 
TION 

This Document Applies to All Cases 
No. MDL 1785, CA 2:06·MN·77777·DCN. 

May 8, 2008. 

MEMORANDUM OPINION AND ORDER ON 
DOCUMENTS ASSERTED AS PROTECTED BY 

ATTORNEY-
CLlENT PRIVILEGE OR AS WORK PRODUCT 

CAPRA,J. 

*1 In this litigation, Defendant Bausch & Lomb has 
refused to produce a number of otherwise respons~ 
ive documents on the ground that they are protected 
by the attorney-client privilege or the work product 
doctrine. This order involves the "first wave" of 
documents that Bausch & Lomb claims are so pro­
tected. The parties are currently working through a 
"second wave\! of documents for the Special MaS'~ 
ter's consideration. 

The documents that are SUbject to this Order have 
been set forth in exhibits to an affidavit by Robert 
Bailey, Esq., Vice President and General Counsel 
for Bausch & Lomb. The Order follows the exhibit 
form as presented and as argued. by the parties. 

I have reviewed the pertinent case law and the ex­
tensive written submissions by the parties. I also 
entertained oral argument on some of the more dif­
ficult legal questions presented by these exhibits. 
What follows is a short discussion of the pertinent 
case law~ and a justification for the orders. Because 
there is a need for expedition, the case law discus-
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sian is truncated. 

In evaluating the privilege claims, I applied four 
fundamental legal principles: 

1) Defendant, as the party invoking the privilege, 
has the burden of showing that the requirement.:; 
of the privilege are met. See, e.g" United Slale.'. 

v. [andRe 591 F.2d 36 (9th Cir.l978) (as the 
privilege is in derogation of the search for tnlth, 
the party who seeks to ~nyoke it has the burden of 
establishing it). 
2) Intra-corporate communications 'to counsel 
may fall within the privilege if the predominant 
intent is to seek legal advice, U/1ited States v. 
TBM 66 F.R.D. 206, 212-13 (S D.N.Y.19741 
(applying the test of predominant intent). 
3) Intra-corporate communications to and from 
counsel can retain a privilege if disclosure is lim~ 
ited to those. who have a llneed to know" the ad~ 
vice of counsel; the company's burden .tis to 
show that it limited its dissemination of the docu~ 
ments in keeping with their asserted confidential­
ity> not to justify each detennination that a. partic­
ular employee should have access to the informa­
tion therein. II Federal Trade C01nm/'1 11, GlaxoS~ 

mithKline. 294 F.3d 141. 147-48 <D C.Cir.20021. 
4) As this case is in diversity, the applicable priv~ 
ilege law is state law. See Fed.R.Evid. 501. And 
of course state privilege law applies to the actions 
in New York state court. Choice of law principles 
appear to point to New York privilege law as de~ 
terminative, as that is the location of defendant1s 
principal place of business. Federal courts have 
recognized that the New York law of privilege is 
substantially similar to federal common law, See, 

e.g., NXlVM CorP. v O'Hara, 241 F.R.D. 109 
124 (N.D,N.Y 20Q7) (tithe distinction between 

New York and federal law on attorney-client 
privilege is quite indistinguishab1e, as the law in~ 
tersects in aU of its facets, and are viewed inter~ 
changeably!!); Bank or Am., N.A, y. Te.rra Novq 

Ins. Co. Ltd.. 211 F.Supp.2d 493 (8 D.N.Y,2002) 
("New York law governing attorney-cHent priv-
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ilege is generally similar to accepted federal doc~ 
trine. I'). This statement is helpful when the feder­
al COmmon law is itself clear and undisputed. But 
a difficulty arises where the fedel:al courts are in 
dispute about the federal common law, and there 
appears to be no clear state law on the subject. 
Where such a situation arises, I have chosen the 
result that appears most consistent with the ap­
proach to privilege questions undertaken by the 
New York Court of Appeals; that approach is to 
use a utilitarian analysis to provide protection to 
communications to and from counsel that would 
not be made in a~sence of the privilege. See gen- . 

erally Martin & Capra, New York Evidence 
Handbook § 5.2 (U ed.2003). 

Exhibit 1 (BLJ00370591) 

"'2 This is an email from Alan Wilson, Director of 
Vision Care and Special Project Manager for the 
Fusarium investigation. to corporate counsel and 
other high-level personnel, concerning a possible 
presentation to the FDA. It is seeking a combina~ 
tion of business and legal advice~ but it is fair to as~ 

sume that the predominant reason for sending it to 
corporate counsel is to seek legal advice. The fact 
that Wilson was probably seeking business advice 
from the oon~legal corporate personnel does not 
lose the privilege if the reason for communicating 
with the lawyer is to obtain the lawyer's legal view~ 
point. Federql Trade CQmm In Y. GlaxQSmithKline. 

294 F.3d 141. 14M8 iD.C.Cir2QQ2l. Moreover, 
all the recipients were those who had a "need to 
know!! counsel's advice, and so the privilege was 
not lost by disclosure to these personnel. 

It is notable that legal advice may be sought impli­
citlyor explicitly. S~~, e.g., In re CV Therapeutics 
Inc. Sec. Litig .. Z006 U.S. Dis!. LEXIS 41568 at 

'1Z-13, Z006 WL 1699536 (N,D.CaLl: 
The Court looks to the context of the communica... 
tion and content of the document to determine 
wbether a request for legal advice is in fact fairly 
implied, taking into account the facts surrounding 
tbe creation of the document and the nature of the 
document. The attorney-client privilege protects 
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documents which "involve either client commu­
nications intended to keep the attorney apprised 
of continuing business developments, with an im­
plied request for legal advice based thereon, or 
self-initiated attorney communications intended 
to keep the client posted on legal developments 
and implications, including implications of client 
activity noticed by the attorney but with regard to 
which no written request for advice from the cli­
ent has been found.'1 Jqck Winter Inc. v. Korat-

1'0" Co.. 54 F R D. 44 46 (N D.Cal.l97l). 
The email from Wilson, fairly read, implicitlY seeks 
legal advice from Mr. Bailey. 

Privilege claim sustained. 

Exhibit 2 (BLJ05793290-318) 

This is a draft of a powerpoint presentation that 
Bausch & Lomb was preparing in order to make a 
presentation to the FDA. The final version of the 
powerpoint presentation has already been produced, 
as have other drafts. Bausch & Lomb argues that 
this particular draft is privileged because it was 
submitted to in-house counsel for his legal advice 
on whether any changes to the draft should be made 
before it would be presented to the FDA. 

The federal common l~w on drafts submitted to 
counsel is in contlict. The split of authority is dis~ 

cussed in Schenet Y. Anderson, 687 F .Supp. 1280, 
1282-4 (E.D.Mich.1988): 

A split of authority exists regarding whether in­
formation disclosed to an attorney with -the .inten~ 
tion that the attorney draft a document to be re­
leased to third parties is protected by the attor­
ney-client privilege. Plaintiff cites In ro Grqnd 
Jun.! PrQceedinf{s. 727 F.2d 1352. 1355 (4th 
Cir.1984) as support for its position [that the 
draft is not privileged]. The Fourth Circuit held, 
in that case, that the attorney~c1ient privilege did 
not apply to infonnation communicated by the 
client to the attorney with !be understanding or 
intention that the communication was to be made 
known to others (e.g.) in the form of a stock of­
fering brochure or an income tax return.) In re 
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Grand Jury at 1356. 

*3 "[AJ statement Of communication made by a 
client to his attorney with the intent and purpose 
that it be communicated to others is not priv­
ileged," Nor is the loss of the privilege confmed 
to "the particular words used to express the com­
munication's content01 but extends lito the sub­
stance of a communication/' since the disclosure 

of ft 'any significant part' of a communication 
waives the privilege" and requires the attorney to 
disclose lithe details underlying the data which 
was to be published, II 

In re Grand Jury at 1356. 
In In re Grand JUryl the government subpoenaed 

an attorney to testify before a grand jury regard­
ing conversations with his client made in connec­

tion with the preparation of a prospectus for a 
proposed private placement of limited partnership 

interests. (The proposed prospectus was never is~ 
sued.). The In re Grand Jury court held that the 

information given to the attorney Was to assist in 
preparing a document to be seen by others, and 

was not intended to be kept confidential. Thus, 
the attorney~client privilege was not applicable. 
Subsequently. the Fourth Circuit limited its hold~ 

ing in In re Grand Jury, in Us. v. {(fnder Sea/) 
748 F.2d 871 875 (4th Cir,1984). The (Under 
Seal) court noted that, while the existence of the 
attorney-cUent relationship does not, by itself, 

lead to a presumption that attorney-client com­
munications are confidential, tla layman does not 

expect bis attorney to routinely reveal all that his 
client tells him. Rather than look to the existence 

of the attorney-client relationship or to the exist­
ence or absence of a specific request for confid~ 

entiality, we must look to the services which the 
attorney bas been employed to provide, and de~ 

tennine if those services would reasonably be ex­

pected to entail the publication of the cUents' 
communications.l

! U.S. y. (Under Seal) at 875. 

The court distinguished In re Grand Jury from 
the Case before it, because, in In re Grand Jury, 
the client had decided to publish a prospectus be­
fore approaching their attorneys, thus indicating 

that the attorney had heen retained to convey in-
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fonnation to third parties, not to provide legal ad­

vice for the client's guidance. In (Under Seal), the 
client had retained an attorney to investigate the 

possibility of filing papers. which if filed, would 
be disclosed to third parties. The court went on to 
hold that it is only when the client authorizes the 

attorney to pcrfonn services which demonstrate 
the client's intent to have his communications 

published that the client will lose the right to as" 
sert the privilege as to the SUbject matter of those 

communications. 
Other courts have extended the attorney-client 

privilege to cover all information not actually 
published to third parties, even if the infonnation 

were disclosed to an attorney in connection with 
the preparation of a document to be issued to a 

third party. U.S v Schlegel 313 F.Supp. 177, 
119 (D,Neb.l970). The Schlegel court stated: 

*4 [A] ", more realistic rule would be that the cli~ 
ent intends that only as much of the infonnation 
will be conveyed to the [third party] as the attor~ 

ney concludes shOUld be, and ultimately is, sent 
to the [third party), In short, whatever is finalty 

sent to the [third party] is what matches the cli­
ent's iIltent. The fact that the client has relin­

quished to his attorney the making of the decision 
of what needs to be included within the tax return 

should not enlarge his intent or decrease the 
scope of the privilege. A different rule would not 

really support the purpose of the privilege, which 
is to encourage free disclosure of infonnation by 
the client to the attorney, If the client, not knoww 

ing what the attorney would advise be sent or 

would choose to send to the [third-partYl Were to 
think that all information given to his attorney 
would lose its conUdendal status by the act of de~ 

livery to his attorney, the tendency would be to 

withhold information which he, without advice of 
counsel, would suppose was detrimental to him, 

the client. Thus the attorney, the very one profesw 

sionally capable of evaluating information, could 

be of no help in evaluating it, because he would 

not receive it. 
The Schlegel rule has been adopted by several 
other courts: S.E,C. 'II. Texas International AirM 
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lines, Inc., 29 FKServ.2d 408 (D.D.C.l979); 
U.S. v. Schmidt. 360 F.Sypp. 339 350 n. 35 
(M.D.Penn 1973); US. v Willis, 565 F.Sunp. 
1186 1193 (S.D.!owa 1983). 

The Sche.net court opted for the Schlegel role pro~ 
teeting drafts to the extent that the information in 
those drafts was [Jot ultimately disclosed: 

In the Court's opinion~ the Schlegel role encour­
age!! clients to disclose information freely to their 
attorneys, and thus is most consistent with the 
purpose of the attorney-client privilege. There­
fore, the Court declines to follow the Fourth Cir­
cuitls opinion in In re Grand Jury (as modified by 
U.S. v. (Under Seal), and adopts the holding of 
the court in u.s. v. Schlegel, 313 F.$upn. 177, 
179 (0 Neb 1970). Accordingly, the attomey-cli­
ent pl1vilege applies to aU information conveyed 
by clients to their attorneys for the purpose of 
drafting documents to be disclosed to third per­
sons and all documents reflecting such informa­
tion. to the extent that such information is not 
contained in the document published and is not 
otherwise disclosed to third persons, With regard 
to preliminary drafts of documents intended to be 
made public, the court holds that preliminary 
drafts may be protected by the atto:mey-client 
privilege. Preliminary drafts may reflect not only 
cHent confidences, but also the legal advice and 
opinions of atto:meys, all of which is protected by 
the attorney-client priVilege, The privilege is 

waived only as to those portions of the prelimin­
ary drafts ultimately revealed to third parties. 
S.E. C, v. Teras International Airlines, Inc" 29 
F.R.Serv.2d 408,410 (D.D.C.1979); U,S. Y. Wil­
lis, 565 F Supp, 1186, 1193 (S.D.Iowa 1283). 
(emphases added). 

*5 At least one court has taken the position that an 
entire draft remain!> privileged if it is given to cOUn­
sel with the proviso that counsel will provide sug­
gestions on the draft. The court in MQcarjo v. b'art 
& Whitney Canada Inc., 1991 U.S. Dis!. LEXIS 
597,1991 WL 1004 <B.D.Pa.), held that a draft was 
protected in its entirety because "[nlo evidence has 
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been presented to indicate that at the time the 
second draft was submitted to [the lawyer] for his 
review, Pratt & Whitney had any intention to pub­
lish the release in the form provided. However, the 
critical issue in determining whether the document 
was to remain confidential is whether Pratt & Whit­

ney intended that the draft was to be released in the 
form given to [the lawyer] for his review. Because 
the release was contingent on [the lawyer's] approv­
al and subject to his revision. it is reasonable to as­
sume that Pratt & Whitney intended the document 
to remain confidential until a final draft was 
achieved. and thus the second draft would faU with­
in the attorney-cHent privilege," (emphases added). 

The New York law on drafts is unclear. New York 
of course accepts the unremarkable proposition that 
if a client communicates to the lawyer with the in­
tent that the communication is to be released to the 
public, that communication is not privileged. See 
Martin & Capra, supra at 318. But I have found no 
cases on the specific question of whether drafts are 
protected when they are given to counsel with the 
intent that counsel would pro .... ide suggestions on 
what should be cut from (or added to) the draft be­
fore it is released to the public. Weinstein Korn & 

Miller provide the following cryptic statements at ~ 
4503.18: 

A common example of communications which 
are not privileged because it is intended that they 
be disclosed to third persons are the communica­
tions made in the preparation of legal documents 
such as contracts, deeds and complaints. Only 
that information which the client knew or should 
have known would be disclosed is outside the 
privilege; other matter rema.ins privileged 

But the cases cited do not involve drafts and are 
more in the nature of general statements that there 
is no privilege if the client anticipates that the com­
munication will be made public. 

The question is which law to apply regarding drafts. 
Under the Fourth Circuit law, and despite defend­
ant's argument to the contrary, the draft is unpriv­
ileged in its entirety. as are any pertinent lawyer 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Not Reported in F .Supp.2d 
Not Reported in F.Supp.2d, 2008 WL 2338552 (D. S.C.) 
(Cite as: 2008 WL 2338552 (D.S.c.») 

notes. This is because defendant made the decision 
to present the powerpoint to the FDA, in some 
form, by the time the draft was sent to Mr. Bailey, 

Defendant certainly bas not proved otherwise. But 
the problem with the Fourth Circuit view is that it 
appears to look at the client's intent to publish in an 
undifferentiated way. A client may have decided to 
pUblish some information in some form, yet the pre­

cise form and content could well be subject to re­
view by counsel. The Fourth Circuit law does not 
provide protection in the more nuanced situation in 
which the client is going to make a pUblic disclos­
ure but submits it to the lawyer in order to determ­
ine whether the fmal form is consistent with the cli­
entls legal interest. Yet that is the very situation in 
which the client ought to be able to seek confiden­
tial advice of counsel; the Fourth Circuit rule thus 
deters the client from communicating with counsel 
about what should or should not go into a public 
statement, and therefore undermines the attorney-cli­
ent privilege. Because the Fourth Circuit view de­
ters communications that are necessary to the free 
flow of infonnation between client and attorney. it 
is contrary to the underlying principles of the attor­
ney~c1ient privilege under New York law. 

*6 On the other hand, the result in Macario. supra­

-that the entire draft is protected by the privilege if 
given to the lawyer for a legal-advice review--is 
overprotective. It would mean that the draft would 
be protected even if the lawyer made no changes, 
and even as to parts of the draft which were under­
stand by both attorney and tbe client to be an inevit­
able part of the public presentation. The Macario 
rule allows the client to shield an unprotected docu­
ment simply by referring it to the lawyer. As such it 
is contrary to the limitations inherent in the priv­
ilege. See In m BeJcins Record Storage Co.. 62 
N.Y.2d 324, 476 NXS.2d 806 465 N.E.2d 345 
(.l..2JHl (preexisting documents compellable if in the 
hands of the client do not become privileged when 
referred to an attorney). 

The compromise view is that of SchenetlSchlegel­
-if the draft is sent to the lawyer for a legal-advice 
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review, tben any statements in the draft are priv~ 
ileged to the extent that they are not ultimately re­
vealed to the public. put the other way, only the 
portions of the draft that are ultimatelY disclosed in 
the final document are subject to disclosure. The 
problem with this view is that it requires a line­
by~line redaction of the draft. Arguably the costs of 
a line-by-line redaction might be considerable if tbe 
caSe involves hundreds of drafts. Yet despite its 
costs, the SchenetlSchegel view is the one most 
consistent with the policy of the privilege. It allows 
and encourages the client to seek legal advice on 
the propriety of language in a draft, without over­
protecting the draft in such a way that its disclosure 
is barred even as to portions that are clearlY inten­
ded for public disclosure. As the SchenetlSchlegel 
view is most consistent with the policies of the 
priVilege, I conclude that it is most consistent with 
the New York Court of Appeals! approach to priv­
ilege (especially the corporate attorney~client priv­
ilege) in sucb cases as Ros.'{i v. Blue Cross & Blue 

Shield 73 N.Y.2d 5&8, 542 N.Y.S.2d 508, 540 
N.E.2d 703(989) and Spectrum Sys. IntI. Com. lI, 

Chemical Bank, 78 NY.2d 371. 575 NX's.2d 809, 
5.81 N.E.2d )055 (991). 

Applying the SchenetlSchlegel view, I find fIrst that 
the draft powerpoint presentation was referred to 
Mr. Bailey with the implicit request for legal ad­
vice. Therefore, the portions of tbe draft power­
point that were not disclosed in the fmal draft may 
be redacted. The portions that were ultimately re­
vealed to the FDA are not privileged. Defendant 
must therefore produce the draftt but may make re­
dactions in accordance with this opinion and order. 

Privilege claim sustained in part and denied in 
pari. 

Exhibit 3 (BLIOOIOI027) 

This exhibit consists of two-email strings regarding 
a contact with the FDA about a planned public 
statement about MoistureLoc. The first email is 
from Barbara Kelley to Ron Zarella, Bob Bailey~ 
and others, including two public relations consult¥ 
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ants from Hill & Knowlton, a public relations finn 
employed by Eausch & Lomb. Plaintiffs contend 
that any privilege is lost because of the disclosure 
to Hill & Knowlton. For the reasons discussed be­
low. I agree with plaintiffs and accordingly find 
that this email is not privileged and must be pro­
duced in its entirety. 

*7 Communications to non-la\VYers can be brought 
within the privilege under the Kovel doctrine--the 
court in Un.ited States v. Kovel. 296 F.2d 91.8, 92 J 

(2d Cir.196l) heJd that confidential communica~ 
ti008 to nonwlawyers could be protected by the priv­
ilege if the non-la'W)'er!s services are necessary to 
the legal representation. But the Kovel protection is 
applicable only if the services performed by the 
non-la'W)'er are necessary to promote the lawyer's 
effectiveness; it is not enough that the services are 
heneficial to the client in some way unrelated to the 
legal services of the lawyer. Id at 922 (the 1'commu­
nication must be made in confidence for the pur­
pose of obtaining legal advice from the lawyer .... If 
what is sought is not legal advice but only account­
ing services ... or if the advice sougbt is the ac­
countant's rather than the lawyer's, no privilege ex­
ists. "). See generally NXIVlLl Co~p v. O'Hqra, 241 
F.R.D, 109 (S.D.N.Y.2007) (lithe extension of tbe 
privilege to non-lawyer's communication is to be 
narrowly construed. If the purpose of the third 
party's participation is to improve the comprehen­
sion of the communication between attorney and 
client, then the priVilege will prevail. 11). See also 
United States v. Ackert. 169 F.3d 136 139 (2d 
Cit' 1999) (ruling that the communication "between 
an attorney and a third party does not become shiel­
ded by the attorney-client privilege solely because 
the communication proves important to the attor­
ney's ability to represent the clientU

). 

Courts are in some dispute on whether public rela­
tions firms are "necessary to the representation" so 
as to fall within the KoveZ protection. Most courts 
agree, however, that basic public relations advice, 
from a consultant hired by the corporate cuent, is 
not within the privilege. The court in NXIVM, supra 
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at 141, surveys this basic case law: 
This legal notion that even a public relations firm 
must serve as some sort of "translator,\' much like 
the accountant in Kove~ was visited in Calvin 
Klein Trademark Trust v. Wachner 198 F R.D. 
53 (S.D.N.Y.2000). Much like the services being 
rendered heret the public relations firm in Calvin 
Klein Was found to have simply provided oTdin~ 
ary public relations advice and assisted counsel in 
"assessing the probable public n:actiOD to various 
strategic alternatives, as opposed to enabling 
counsel to underliOtand aspects of the clienfs own 
communications that 'could otherwise be .appreci- ".' 
ated in the rendering oflegal advice. I

' 198 F.R.D. 
at 54~55 (citing United States y. Ackert, 169 F.3d 
&ll21. Thus, no attorney client privilege was ex­
tended to its communications with either the cU­
ent or the firm. ld. at 53-55. A similar result oc­
curred in Haugh v. Schroder lnv. Mgmt North 
Am. [nc., 2003 U.S. Dist. LEXlS 14586, 2003 
WL 21998674 (S.D.N.Y. Au~. 25. 2003), 
wherein the court found that the record did not 
show the public relations specialist performed 
anything other than standard public relations ser­
vices for the plaintiff;. and noting that a media 
campaign is not a iegal strategy. See also [}g 
Beers LV Tradefnq7'k Ltd v. De Beers Diamond 

Syndicqte b,e, 2006 U.S Dist. LEXIS 609l. 
2006 WL 357825 (S.D.N.Y. Feb.15 2006). 

*8 Judge Cote in Hauf!h v. Sphroder Inv. Mgmt. 
North Am. Inc .. 2003 U.s. Pi,t. LEXIS 14586, 
2003 WL 21998674. at *8 (S.D.N,Y.2003) summed 
up the basic law, and beld that disclosure to a pub­
lic relations firm lost the privilege, in the following 
passage: 

Pla.intiff has not shown that Murray [the p.r. con­
sultant] performed anything other than standard 
public relations services for Haugh, and more im~ 
portantly. she has not shown that her communica~ 
tions with Murray or Murray's with Arkin [the 
lawyer) were necessary so that Arkin could 
provide Haugh with legal advice. The conclusory 
descriptions of Murray's role supplied by plaintiff 
fail to bring the sixteen documents within the am­
bit of the attorney-client privilege. The docu~ 
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ments transmitted from plaintiff to Murray and 
the one document from Murray to Arkin are con­
sistent with the design of a public relations cam­
paign. Plaintiff has not shown that Murray was 
"performing functions materially different from 
those that any ordinary public relations" advisor 
would perfonn. Cqlyin Klein Trqdemark Tru.st v, 
Wachner et 01.. 198 F R.D. 53, 55 
(S.D.N,Y.ZOOO)' As such) Haugh's transmission 
of documents to Murray, even simultaneously 
with disclosure to former counsel, and Murray's 
transmission of a meeting agenda to Arkin, viti­
ates the application of the attorney-client priv­
ilege to these documents. 

Judge Cote relied on the compelling point that "[a] 
media campaign is not a litigation strategy. Some 
attorneys may feel it is desirable at times to conduct 
a media campaign, but that decision does not trans­
form their coordination of a campaign into l~gal ad­
vice.!! 

It is true that a few cases have found communica­
tions to public relations consultants to be within the 
attorney-client priVilege. But those cases arise from 
unusual and extreme facts and do not involve the 
basic provision of public relations advic~ by a com­
pany retained by the client, as in the instant case. 
For example, in In re Copper Market Antitrust Lit­
ig., 200 F.R.D. 13 (S.D.N.Y.2001), • foreign com­
pany found itself in the midst of a high profIle scan­
dal involving both regulatory and civil litigation as­
pects) and hired a public relations finn because it 
lacked experience both in English-speaking and in 
dealing with Western media. The public relations 
firm acted as the corporation's spokesperson when 
dealing with the Western press and conferred with 
the company's U.S. litigation counsel. Judge Swain 
upheld the attorney-client privilege claim, reason~ 
ing that the public relations firm, in the extreme cir­
cumstances of the case, was the functional equival­
ent of an in-house department of the corporation 
and thus part of the "client." Obviously the facts of 
Copper Market do not approach those of this case, 
in which a public relations consulting fum provides 
basic consulting advice. 
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Likewise, the facts of in re Grqnd Jurv Subpoenas. 

265 F.sl!!lP 2d 3Z1 (S D N.Y.Z003) are vastly dif­
ferent fTOm the instant case. Judge Kaplan held that 
the privilege applied to a public relations consulting 
firm hired to assist counsel to create a climate in 
which prosecutors might feel freer not to indict the 
client. He concluded that this was an area in which 
counsel were presumably unskilled and that the task 
constituted "legal advice. n As Judge Cote stated in 
Haugh: "There is nO need here to determine wheth­
er In re Grand Jury Subpoenas was correctly de~ 
cided,lI Bau~ch & Lomb has not identiHed with par~ 
ticularity any'legal advice that required the assist­
ance of a public relations consultantj Bailey'S affi­
davit simply states, in conciusory fashion, that Hill 
& Knowlton's presence was "necessary." Bausch & 
Lomb has not, for example, identified any nexus 
between the consultant's work and the attorney's 
role in defending against possible litigation or a 
regulatory action or proceeding. 

*9 I am most reluctant to rely on the broad applica­
tions in Copper Market and In. re Grand Jury Sub~ 
poenas in light of the wen-reasoned case law indic­
ating that the privilege is lost when the cOIporate 
client communicates to an outside consultant, hired 
by the corporation, and providing nothing more 
than basic public relations advice. See, e.g., Ann M. 
Murphy, Spin Contmi and the HighM Pl'ofile Clien.t­
-Should the Altorn.e)/-Clienl Privilege Extend to 
Commu.nications With Public Relations Consult­
qnts? 55 Syracuse LRey, 545 (2005) (concluding 
that lIexpanding the attorney...c;lient privilege to 

communications with pUblic relations consultants is 
inadvisable and against the interests of justiceU

). A 
conservative approach is, indeed, mandated by New 
York law, which appears to recognize the Ko'Vel 
doctrine only in narrow circumstances in which the 
non~lawyerls services are absolutelY necessary to 
effectuate the lawyers legal services. See, e.g., 
Efllple v. Ed"",,, 39 N.Y.2d 620 385 N.Y.S.2d 23. 
350 N.E.2d 400 () 976). 

Accordingly, the email from Barbara Kelley dated 
May 11, 2006 is not privileged because it was 
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routed to employees of Hill & Knowlton. (If not for 
that routing) the email would be privileged because 
it was implicitly seeking Bob Bailey's legal advice 
On discussions with the FDA). 

In contrast, the second email in the string, dated 
May 11, 2006 at 11:07 p.m., is privileged. It dis­
cusses the need to seek legal advice from Bob 
Bailey, and this email was not sent or routed to Hill 
& Knowlton. 

Privilege claim sustained in part and denied in 
part. 

Exhibit 4 (BLJ05792209) 

Exhibit 4 is an email from Michael Santaluccia to 
outside counsel and Bob Bailey, as well as others 
with a "need to know lt (see Federal Trade Comm rn 

y GlaxaSmithKlme 294 F.3d 141 147-48 
CD.CCir20Q2)). concerning communications with 
an FDA official about investigations respecting 
MoistureLoc. It is clear that at the time of the 
email, Bausch & Lomb faced a situation involving 
legal liability, and that discussion and interaction 
with the FDA was critical to Bausch & Lomb's leg­
al position. I find that the request for legal advice is 
implicit in the email.See.TackWinter.ln.c.c.-.:£... 
Koratron Co. 54 F.R.D, 44. 46 (N.p.CaL1971l 
(implicit requests for legal advice in the corporate 
context can qualify for privilege protection). Ac­
cordingly, the email is privileged. 

Privilege claim s~stained, 

Exhibit 5 (BLl00879259) 

This is an email string involving the drafting of a 
response to the Australian counterpart to the FDA, 
concerning Fusarium keratitis cases in Asia. The 
three emails in the string reference an attachment, 
which is the draft on which each of the email 
writers provides comments. Bausch & Lomb asserts 
that plaintiffs have not challenged its privilege 
claim as to the attachment (the draft response), and 
that the only challenge is to the emails themselves. 
But plaintiffs' memorandum in opposition to the 
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Bailey affidavit, at 8, specifically contends that 
"drafts of material meant to be shown to third 
parties, such as the TGA, are not privileged. II r 
therefore find that plaintiffs have sufficiently raised 
the issue of whether the draft itself is privileged-­
and I fmd, consistently with the discussion of Ex­
hibit 2, that the draft is privileged only as to the 
statements and infonnation not contained in the 
published document. The attachment must be pro­
duced with any redactions to be made in accordance 
with this Opinion and Order. 

*10 As. to ~he emails themselves, there are thre~. 
The first, dated February 26~ 2006, at 1 :20 a.m.) is 

not sent or routed to a lawyer. But this does not ne~ 
cessarily mean that it is unprotected by the priv­
ilege. A number of cases hold that communications 
among non-lawyer corporate personnel are protec~ 
ted if the dominant intent is to prepare the informa­
tion in order to get legal advice from the lawyer. 
See, e.g., AT & T Corp. 'V. Micro~oft Corp,; 2003 
U.s. Dis!. LEXIS 8710, at *7-8 (N.D.C.l.): 

Communications between non-lawyer employees 
about matters which the parties intend to seek 
legal advice are likewise cloaked by attorney-cli­
ent priVilege. U.S, v. Chevron Texaco Corn., 241 
F.Supp.2d 1065 fN.D.CaL2002). The only ques­
tion to consider is whether DSP intended to seek 
legal advice of any kind over the SUbject matter 
contained in the memoranda? See U12iohn 11, 

United Slates, 449 U S. 383, 396 101 S.Ct, 677, 
66 L.Ed.2d 584 (198!): In re Grand Jury, 974 
F.2d at 1071 fn. 2; see also United States v. 
Chevron Corp., 1996 U.S. Dist. LEXIS 4154 at 
*5 (N.D.Ca!.) .... 
Communications containing information com­
piled by corporate employees for the purpose of 
seeking legal advice and later communicated to 
counsel are protected by attorney-client privilege. 
Upjohn at 394-95. As long as the legal implica. 
tions Were understood at the beginning at the in­
quiry and the communications were covered by a 
veil of confidentiality. then the privilege attaches. 
See Upjohn, at 394-95. 

See also Santrade.. LTD. y. General Electric Co" 
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150 F.R.D. 539, 5431E.D.N.C.19931 ("A document 
need not be ELuthored Of addressed to ao attorney in 

order to be properly withheld on attorney-client 
privilege grounds. "). 

The question, then, is whether the personnel in­
volved in the Hrst email in the string "intended to 
seek legal advice of any kind over the subject mat­
ter contained in the memoranda. n White this is a 
close question, 1 find that there is an implicit under­

standing that a la'W)'e.r's review of the response to 
the Australian regulator will be necessary (as ,there, 

were obvious 'legai ra~ifit~tions to the Austraiian -
inquiry) and that the initial review by non-lawyers 
was appropriate before the lawyer's review. 1 also 
note that ali the email recipients had a uneed to 

know." 

As to the second and third email in the string, these 

were 1) routed to Bailey, 2) implicitly seek his legal 
advice, and 3) sent only to those with a "need to 
know'\ Accordingly they are privileged, Plaintiffs 

argue that emails cannot be privileged if the lawyer 
is only Itcc:d!l on the email, as opposed to a direct 

recipient. Such a limitation would be inconsistent 
with the way that emailli' are sent. Sending an email 

by "ce" is nsually a question of convenience rather 
than an expression of some intent to delineate prior­

ities. Moreover, given the law providing thal1 an at­
torney need not be a recipient at all for the priv­
ilege to attach, it must surely be the case that a "ccn 

to an attorney can qualify for the priVilege. See gen_­
erally Eutectic CQ]Jl. \I, MeteD. Inc. 61 F,R,P. 35 

(E.D.N'y,1973) (privilege applied where lawyer in­

directly receives copies of confidential documents). 

*11 Privilege claim sustained with respect to 
em ails and slistained and denied in part with re~ 
spect to attachment. 

Exhibit 6 (BL I 00089266-BLJ 00089276; BL 
157420111; and BL 157420112- BL157420Il8) 

The first challenged document is a draft script for 

investment analyst calls, explaining the decision to 
voluntarily recall Renu with M oistureLoc. It is 
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dated May 13, 2006. This draft was sent to Bob 
Bailey and others with a need to know, for com­

ments on the draft. As stated in the discussion of 
Exhibit 2, this draft is privileged only as to the 

statements and information not contained in the 
published document. The attachment must be pro­
duced with any redactions to be made in accordance 

with this Opinion and Order. 

The second challenged document is an email dated 

May 15~ 2006, clearly seeking legal advice from 
Bob Bailey. Other recipients had a "need to know." 
BL 157420111 is privileged. 

The third challenged document is a draft of the 

script dated May 15, 2006. Once again, this draft is 
privileged only as to the statements and infonnation 
not contained in the published document. The at~ 

tachment must be produced with any redactions to 
be made in accordance with this Opinion and Or­

der. 

Privilege claim sustained in part and denied in 
part. 

Exhibit 7 (BLI05792809) 

Exhibit 7 is an email relating to draft q & a's pre­
pared in anticipation of the voluntary recall of 
ReNu with MoistureLoc. Two of the recipients are 

public relations consultants with Hill & Knowlton. 

For reasons discussed under Exhibit 3, this email is 
not privileged, There is no indication that HilI & 

Knowlton is providing anything other than ordinary 
public relations advice. Bausch & Lomb has not 
satisfied its burden of showing that Hill & Know­

lton is necessary to the legal representation under 

Kove.l. 

Privilege claim denied. 

Exhibit 8 
BLI05792872; 

(BLI 22438503-BLI 22438503A; 
BLI 05 79287 3-BLI 05792878; 

BLl 05792879; BLI 05792880-BLI 05792881) 

The first challenged document is a redacted email 

from Brian Levy, referring drafts to Bob Bailey and 
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others, regarding proposed public communications, 

The redacted part of the email contains an implicit 
request for legal advice and provides information 
that would be helpful to Mr. Bailey in reviewing 
the document. The redacted material is privileged. 

The attachments to the email are also challenged. 
Once again, tltese drafts are privileged only as to 
the statements and infonnation not contained in the 
published documents. The attachments must be pro­
duced with any redactions to be made in accordance 
with this Opinion and Order. 

BLI22438503-BLi22438503A--Pri.ilege claim a, 
to redaction in email sustained. Privilege claim as 
to attachments sustained in part an.d denied in part, 

The remaining challenged documents correspond to 

the attachments to the Brian Levy email, Le., the 
various drafts of planned public responses. For 
reasons stated immediately above, these drafts are 
privileged only as to the statements and information 
not contained in the published documents. The at­
tachments must be produced with any redactions to 
be made in accordance with this Opinion and Or­
der. 

'12 BLl05792872; BLl 05792873-BLl05792878; 
ELl05792879; and ELf 05792880- BLl05792881: 
Privilege claim sustained in part and denied in 
part, 

Exhibit 9 (BLl34450950-BLl34450961) 

Exhibit 9 is an email string relating to Bausch & 
Lombls response to patient complaints in Singa­

pore. It has been produced to plaintiffs with mul" 
tiple redactions. 

All of the infonnation in this email string was sent 
to employees of Hill & Knowlton. There is no in­
dication that Hill & Knowlton was proViding any­
thing more than ordinary public relations advice. 
Bausch & Lomb has not established that commu­
nicating to Hill & Knowlton was necessary for the 
effectiveness of legal representation under Ko'Vel, 
Therefore, this email string must be produced to 
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plaintiffs without redaction. 

I note that the redaction on BL 134450952 was not 
sent to Hill & Knowlton; moreover, it contains an 
implicit request for legal advice. However. as 
Bausch & Lomb admits, the response to that email 
is sent to Hill & Knowlto~ along with the previous 
email as part of the email string, Sending the email 
to Hill & Knowlton destroyed whatever privilege 
might have previously eXisted, for the same reason 
that any initial communication to Hill & Knowlton 
loses tlte privilege. 

Privilege claim denied. 

Exhibit iO (BLl34452241-BLJ 34452245; and 
BLl35539990-ELl35539991) 

Exhibit 10 contains two similar email strings relat~ 
jng to responses to patient complaints in Singapore. 
None ofthcse emails Were sent to Hill & Knowlton. 
All of the recipients of the email had a uneed to 
know" legal advice that would be provided by the 
lawyer. in this case Mr. Eckman. 

With respect to the first email string--BL 
135539990-BLI35539991--there is a clear request 
for legal advice, and repoTting of infonnation that a 
lawyer would find necessary in formulating a re­
sponse to claimed injuries, Response to client com­
plaints. and the pOSSible litigation therefrom, is 
clearly in the nature of legal advice, See ~ 
Blue Cross & Blue Shield 73 N Y.2d 588 542 
N.Y.S.2d 508. 540 N.E 2d 703 119891 
(communications to and from a lawyer in response 
to a complaint and threat of litigation are protected 
by the privilege). 

BL 135539990-ELl35539991--pri.ilege claim 'us­
tail'ted, 

With respect to the second email string­
-BLl34452241-BL134452245--these emails in­
volve discussions about how to treat claims; eVen if 
these claims are not litigated, the processing of 
these claims clearly affects the legal position of the 
company as well as its strategy in defending litig-
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ated claims. Mr. Eckman is addressed directly and 
specifically, and provides legal advice. This email 
siTing is clearly privileged. 

BLl34452241-BL134452245--privi!ege claim ,.s­

tained, 

Exhibit 11 (BLl34431726-BLl34431729; 

BL134431723-BL134431725; BLl344317 I 8-
BLI 34431719 Bf. 134450577-BL134450578) 

Exhibit 11 contains four email- chains discussing the 
arrangement f!;:lr handli~g consu~er: returns of 

ReNu products. All of'these emails were sent to 
employees of Hill & Knowlton and for reasons dis~ 
cussed above under Exhibit 3, these documents are 

not privileged. 

*13 Investigation of Hill & Knowlton's contribu~ 
tions on these emails only fortifies the detennina­
tion that Hill & Knowlton was not involved in fur~ 
thering (much less necessary to providing) legal ad­

vice. In one email, Christina Cheang, an employee 
of Hill & Knowlton, suggests that optical shops 

should be used for redemptions, as a means of es­
tabHshing good business relations with these shops. 
She has to be told, 'later on in the string (in an email 

from Arthur Ng dated February 28, 2006), that 
Bausch & Lomb cannot legally use optical shops 

for redemption. Clearly she is not necessary to 
providing legal advice--indeed sbe is providing 
business advice tbat is contrary to legal advice. 

Privilege claim denied. 

Exhibit 12 (BLI34431951-BL134431952) 

Exbibit 12 is a draft press release concerning 
Bausch & Lomb1s consumer product returns for 

ReNu in Hong Kong, It was emailed to, among oth~ 

ers, consultants for Hill & Knowltou. For reasons 
discussed above under Exhibit 3, the document is 

not privileged. I note that even if disclosure to HilI 
& Knowlton did not destroy the privilege, the draft 

would be protected only as to information not con­

tained in the document published. 
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Privilege claim denied. 

Exhibit 13 (BLl03867295-BLI03867314; 
BLI 4453 1 274-BL14453 1 285; and BLI 44528650-

BL144528652) 

Exhibit 13 is three versions of the same email string 

and discusses requests from the Hong Kong Depart­
ment of Health. Part of the communications con­

cern whether to obtain third-party vet-ification of 
testing. and involvement of the Quantic Group. 

These email strings have been produced with redac­
t~ons, My analysis will start at tbe beginning of the 

string, 
Redaction an BL 144528650--Email from Alan 
Wilson to Cheng, Levy~ et. al~~ there is no lav.yer 

involved in this communication, but the redacted 
sentence clearly reports legal advice previously 

received. Everyone on the email has a "need to 
know. n Privilege claim as to redaction sustained, 

Redaction. on BL J 44531283--Tbis is the same re~ 
daction on a different email string. All recipients 

have a need to know and the redacted information 
reflects legal advice. Privilege claim as to redac­

tion sustained. 
Redaction. on. BL 144531275-This is a specific 
request from Wilson for advice on a question that 

will have legal ramifications. All recipients bave 
a need to know. Bob Bailey is copied and it is 

reasonable to assume that Wilson IS seeking legal 
advice from Bailey and business advice from oth­

er corporate personnel. Privilege claim as to re­

daction sustained 
Redactions on BL 1445311274--There are two re­
dactions on this page, The first in time is the 

body of an email from Jack Wong to Alan Home) 
with Bob Bailey and others ccd. Tbis is an exp1i~ 

cit request for legal advice. All recipients have a 
need to know. Privilege claim as to redaction 

sustained, 
The second redaction in time is an email from 
Bob Bailey to Jack Wong, Alan Wilson and oth~ 

ers. it reports FDA and CDC statements about the 
decision to remove MoistureLoc from the market, 

and gives the urIs for these staternents. Despite 
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the fact that a lawyer is directly involved in this 

communication, the reference to the public state~ 
ments, along with web addresses, is not privM 
ileged. The lawyer is not giving legal advice, he 

is simply reporting information that any member 
of the public could know. See 2 Saltzburg, Martin 

& Capra, Federal Rules of Evidence Manual at 
501-20 ("Where the attorney is merely acting ElS a 

conduit for information, i.e .• as a messenger, the 
privile~e is inapplicable. II), and the cases cited 
therein. 

"'14 While Bailey's reference to~ and quotation of, 
the FDA/CDC statements is not privileged, there 

are t\IIo parts of the email that do reflect legal ad­
vice and are privileged: the second sentence of 
the body of the email, and the last two sentences 

of the email, immediately after the quotations. I 
note that under New York law, confidential com­

munications from the lawyer involving legal ad­
vice are protected by the privilege even if they do 
not reflect client communications. See ~ 

4...'ill.l (extending the privilege to communications 
!1between the attorney .. , and the client"); Rossi, 
supra (explicitly providing protection to commu­
nications by the lawyer to the client). The redac­

tion of this infonnation is therefore proper. Priv­
ilege claim as to redaction sustained in part and 
denied in part. 
Redaction. on BLI 03867311--This is the same re­
daction as in BL 144528650. Privilege claim as 
to redaction sustained, 
Redactions on BL l03867302--There are two re­
dactions on this page. The first in time is the 

same as the redaction on BL 1445311275: An 

email from Alan WilSall to Bob Bailey and oth­
ers, seeking legal advice. Privilege claim as to 
redaction sustained. 
The second redaction in time is the same as the 

first one on BL 1445311274-- the body of an 

email from Jack Wong to Alan Horne, with Bob 
Bailey nnd others ccd, This is an explicit request 
for legal advice. All recipients have a need to 

know. Privilege claim as to redaction sustained. 
Redactions on B L 103867301--Th ere are two re­
dactions on this page. The first in time is an 
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email from Arthur Ng to Alan Wilson and Jack 
Wong, ced to Bob Bailey and Raymond Cheng. It 
asks for advice on how to respond to the Hong 
Kong Department of Health. This is an explicit 
request for legal advice from Bob Bailey, even 
though business advice is probably being sought 

from the others. As such it is privileged. Priv­
ilege claim as to redaction sustained. 
The second email in time (which actua.lly begins 
on BLl03B67300) is from Raymond Cheng to 

James Barton and others. No lawyer is involved 
in this email. The email sends the prior email 

stting and summarizes the issues on getting a 
third party endorsement. As such it seeks to im~ 

plcment legal advice and is privileged .. See, e.g., 
Sqntrade, LTD, v General Electric Co.. 150 
F_R D_ 539 543 (B D.N C,19931 ("documents 

subject to the privilege may be transmitted 
between non-attorneys (especially individuals in­

volved in corporate decision-making) so that the 
corporation may be properly infonned of legal 

advice and act appropriately"). Privilege claim as 
to redaction sustained, 
Redaction on. BL 103867300--This is an email 
from Tony Tan to James Barton and others. No 

lawyer is involved in this email. The first line of 
the email is not privileged as it simply states that 

Tan will not be able to join a conference call and 
lIhere1s what I think we should expect ... " Then 

there are three numbered paragraphs. Paragraph 
one summarizes Alan Wilson's position on thlrd­
party testing. This reflects legal advice once re~ 

moved, and is privileged. However, Tan's opin­
ions in paragraphs 2 and 3 appear to reflect his 

beliefs only) with nO reference to legal advice and 

no indication that legal advice will be sought. 
Therefore these paragraphs arc not privileged. 

Consequently, the only permissible redaction in 
this email is for the first numbered paragraph. 

Privilege claim as to redaction sustained in part 
and denied in part. 
*15 Redaction on BL103867299-~Bausch & 

Lomb has redacted the entire body of an email 
from James Barton to Tony Tan, Alan Wilson 

and others. No lawyer is involved in this email. 
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Most of It provides Barton1s assessment on third 
party endorsement. Most of it neither reflects nor 
shows the desire to seek legal advice. However, 
the third paragraph of the email does note the 
need for obtaining legal advice in one specific re­

spect. ThiB paragraph is the only part of the email 
that either reflects or prepares information for 
legal advice. Accordingly ~ the redaction of the 
third paragraph is proper but the rest of the redac­
tion is not justified, Privilege claim sustained as 

to the third paragraph and denied as to the rest 
of the email, 

Redactions on BLI03867298~HThere are three re­
dactions on this page. The first email in time 
(which begins on BLI03867298 and runs over to 
Bt 103867299) is an email from Brian Levy to a 
number of corporate offlcials~-but no la'N)'ers. It 
provides information concerning third party test­
ing. This email does not reflect, nor does it pre­
pare communications or information for obtain­
ing, legal advice. The email must be produced 
unredacted. Privilege claim denied. 

The second email in time is from Raymond 
Cheng to Brian Levy, ccd to others, but no law­
yer. All it says is that it !lis really great if we will 
soon have the 3rd party evaluation report'! This 
in no way reflects legal advice~ nor any interest in 
pTeparing infonnation for the lawyer, and must be 
produced in unredacted form. Privilege claim 

denied. 
The third email in time is from James Barton to 
Raymond Cheng, Brian Levy and others. No law­
yers are involved. It refers to Quantec and notes 
the urgency of the situation. This in no way re­
flects legal advice. nor any interest in preparing 
infonnation for the lawyer, and must be unredac­
ted. Privilege claim denied. 

Redactions on BLI03867297--There are three re­
dactions on this page. The first email in time is 
from Alan Wilson to James Barton and others. 
The first sentence simply states that Wilson is on 
vacation and not a.ble to patch in via phone. It is 
absolutely not priVileged and this sentence must 
be produced unredacted. The second sentence 
specifically reflects the need for obtaining legal 
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advice. It is therefoTe privileged. Privilege claim 
denied as to the first sentence and sustained as to 
the second sentence, 

The second email in time is from James Barton, 
responding to Wilson's suggestion for seeking 
legal advice and copying Bob Bailey and provid­
ing him an update. This is. an e"plicit request for 
legal advice and so clearly is privileged. All 
parties on the email have a need to know. Priv­
ilege claim sustained. 

The third email in time is from Michael Santalu· 
cia to James Barton. copied to Bob Bailey and 
others. It implicitly seeks legal advice from 
Bailey on how to approach the Hong Kong De­

partment of Hea.lth. All parties on the email have 
a need to know. Privilege claim sustained. 

""16 Redactions on BLI03867296~-There are 
three redactions on this page. The fitst email in 
time is from James Barton to Michael Santalucia 
and others~ copied to Bob Bailey, expressing San­
talucia's opinion on the position of the Hong 
Kong Department of Health with respect to the 
third-party endorsement. Santalucia specifically 
asks for the opinion of Raymond Cheng and Jack 
Wong. He does not ask for Bailey's opinion. This 
email appears to be an expression of Barton's 
opinion and an explicit request for business ad­
vice. Simply copying the email to the lawyer 
does not gain a privilege. It's one thing to allow a 
corporate agent to seek legal advice from a law­
yer and business advice from another corporate 
official in the same email. It's another for a cor­
porate official to specifically ask for busin~ss ad­
vice in an email and route it to the lawyer. This 
email is not privileged and must be produced in 
unredacted form. Privilege claim denied. 

The second email in time is from Raymond 
Cheng to James Barton and others, including Bob 
Bailey~ asking if certain information can be re­
leased to the Hong Kong Department of Health. 
This is an implicit request for legal advice from 
Bailey and as such is privileged. Unlike the pre­
vious email, there is no indication that the lawyer 
is an afterthought. Everyone on the email has a 
need to know. Privilege claim sustained. 
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The third email in time starts on the previous 
page (BLl 03867295), and is from Alan Wilson to 

Raymond Chengt et a11 copied to Bob Bailey. 
This is definitely privileged as it seeks legal ad~ 
vice on whether certain should be released. All 
on the email have a need to know, Privilege 

claim sustained. 
Redactions on BL l03867295--There are two re­
dactions on this page, The first email in time is 
from Raymond Cheng to Alan Wilson. It expli­
citly states that he is waiting on Bob Bailey's in­
put on the proper fonn on content of a disclosure. 

This is definitely privileged as it refers to the 
need for legal advice, and all on the email have a 
need to know. Privilege claim sustained, 

The second email in time is from Alan Wilson to 

Raymond Cheng et al) copied to Bob Bailey. The 
first paragraph (two sentences) simply refers to 
the attachment I!minm; my notes and a picture or 
wo (with pictures, it is too big for email).h This 
sentence involves no legal advice at aU and must 
be produced unredacted. The second paragraph 
(o~e sentence) implicitly seeks Jegal advice on 
the proper fonn of a public presentation and is 
privileged. Priyilege claim denied as to first 

paragraph and sustained as to second paragraph. 

Exhibit 14--BLOOOI90357-BL000190363 

Exhibit 14 is an email string concerning a possible 
response by Bausch & Lomb officials in the Asia 
region to the withdrawal of ReNu with Moisture­
Loc manufactured at the Greenville facility from 
the worldwide market. The email string was pro­
duced with a number of redactions. These redac­
tions are reviewed in reverse order--climbing up the 
email tree rather than down it seelnS to be a more 
effective way to detennine what was sent out when. 

*17 Redaction on BLOOOI90361--Bausch & 

Lomb has redacted the entire body of an email 
from Venkteshwaran Suresh (Vision care market­
ing) to James Barton, and others, including an en­
gineer and another person involved in marketing. 
Some of these people seem fairly far down in the 
corporate chain (at least given the information 
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presented to the Special Master). But the "need to 
knowl~ test from Glaxo, supra, is not rigorous--it 
simply requires that "the contents of the docu­
ments are related generally to the employees' cor­
porate duties. l

! That test is met here. r note that 
the email was not distributed widely throughout 
the corporation1 as was the case in Coastal S!:QteS 
Gas Corp. v. DOE. 617 F.2d 854 863 

(D.C-Cit 1980) (confidentiality lost when organ­
ization "admitted that it does not knoVf who has 
had access to the documents, and there is undis­
puted testimony that copies of the '.memoranda 
were c,irculated to aU·a.rea offices"). Furthermore, 
the email explicitly reports advice of counsel and 
so is privileged even though it is not routed to 

lawyers. Privilege claim sustained 

Redaction on BL000190360"-Bausch & Lomb has 

redacted the entire body of an email from Jack 
Wong to Suresh and others concerning testing in 
India. This email is a request to obtain advice 
from local counsel and so is priVileged. Privilege 
sustained. 

Redactions on BLOOO 190359-~ This page contains 
two emaits, the bodies of which are redacted in 
their entirety. (There is also a redaction that I1lI1s 
over from the previous page, that will be considered 
below). The first email in time is from David Han­
lon to Amit Singhal, all engineer, discussing the 
methods that need to be employed for testing to 
prevent the generation of bad data. There is no law­
yer involved in this email and it appears to be 
purely about science and proper scientific methods. 
There is no indication that Hanlon is implementing 
legal advice in suggesting a scientific protocol. 
There is no indication that the communication is to 

prepare information for counsers Use. Accordingly, 
Bausch & Lomb has not met its burden of shOWing 
that legal advice is being or has been sought. n'ds 
email mustbeproducedwithoutredaction.Priv­
ilege claim denied. 

The second email in time is from Amit Singhal to 
Dennis Fu and Jugesh Singh, the Mana.ging Direct­
or of Office Administration in India, This email 
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clearly relates advice of local counsel. So it is priv­

ileged in its entirety, Privilege claim sustained. 

Redactions on BLOOO/90358--This page contains 
three redacted emails, one of which runs over to the 

next page. The first email in time (which runs over) 
is from Dennis Fu to Amit Singhal and Jugesh 
Singh. expressing skepticism about certain testing 
and suggesting a proper procedure for testing by 

local labs. There is no lawyer on this email. Noth­
ing in the email relates legal advice and there is DO 

attempt to prepare iI)formation to obtain legal ad­
vice. None of the reservations expj-~s'~ed come 'from, 
any lawyer. So it is not privileged and must be pro­

duced in its entirety. Privilege claim denied. 

-18 The second email in time is from Dennis Fu to 
Amit Singhal and others. No lawyer is involved. 

There is a reference to advice of counsel, which is 
protected by the privilege1 but Fu then expresses his 

own extra-legal concerns. [t is apparent that Fuls 
expressed concerns involve scientific and not legal 

questions. It follows that a portion of this email 
must be unredacted: specificallYt everything after 

the comma in the second sentence ofthe email must 
be produced in unredacted form. Privilege claim 
sustained in part and denied in part. 

The third email in time is from Dennis Fu to Jugesh 
Singh and others. It is partially redacted. The redac­

ted infonnation refers to advice of counsel received 
and is accordingly privileged. Privilege claim sus­
tained. 

Exhibit 15 (B£100089618-BLl00089620) 

Exhibit 15 is an email string concerning the invest­
igation of a Fusarium case in Italy. It was produced 

with a redaction of one of the emails--that email is 

from Giuliano Nannini (General Manage of Bausch 
& Lomb~ Italy) to Bob Bailey and others. It ap­

prises Bailey of legal developments and is at least 

an imp licit request for legal advice. All others on 
the email had a need to know. The redacted inform­
ation is priVileged. Privilege claim sustained. 
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Exhibit 16 (B£107098171) 

After discussion with the Special Master, Bausch & 
Lomb commendably has agreed to withdraw its 

claim of privilege as to Exhibit 16 and has pro­
duced the document. 

Exhibit 17 (BL134452467·BLl34452468; and 
BLl34452538-B£134452539) 

Exhibit 17 contains tw"o identical, redacted emails 
from Dwain Hahs (Senior V.P and President Asia) 

to all Singapore email users aJ.ld to an Hong Kong 
email users. It is a litigation hold notice, which 

among other things identifies those who may be in 
possession of relevant documents and thus may be 
subject to the hold. Bausch & Lomb claims the 

work product, protection for the redactions. 

Plaintiffs claim that the work product protection 
cannot apply because no lawyer is involved in the 

emaHs. But in fact the work product immunity pro~ 
tects material prepared by non-lawyers in anticipa~ 
tion of litigation. See In. re eendqnt Corp. Sec. Lit~ 

if{. 343 [3d 658 666 (3d Cir.2003) (noting that 

tithe work product doctrine extends to materials 
compiled by a non-attorney, who, as the 'agent' of a 

party or a party's atto:mey, assists the attorney in triw 

al preparationU
). Certainly compiling a list of those 

with relevant documents involves trial preparation, 
and disclosure of that list could reveal mental im­

pressions concerning claims or defenses. 

While work product protection is qualified and not 
absolute, plaintiffs have made no case for a need 

for the information contained in the litigation hold 

notice, Accordingly, Bausch & Lomb1s assertion of 
work-product immunity is sustained, 

Exhibit 18 (B£100I00417--BLIOOI00422) 

Exhibit 18 is an email string, with the body of one 
email redacted. That email is from Ron Zarella to 

Ruth McMullin, Dire.ctor of the Board of Directors, 

concerning a tax dispute. It appears that the redao­
ted email is unrelated to the rest of the string. No 

lawyer is involved in the email and so it can be 
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privileged only to the extent that it reflects advice 
of counselor is prepared with the intent that in­
fcnnation will be provided to counsel. See San­
trade, supra. 

*19 The first two sentences of the email provide 
ZarelIa's own opinion concerning the tax matter and 
states that there have been weekly meetings On the 

suhject. These sentences do not reflect legal advice 
nor any attempt to obtain legal advice, and there­
fore they must be produced without redactions. 

The third sentence relates. a lawyer's legal opinion 
on the matter and is privileged. 

The fourth and fifth sentences refer directly to legal 
advice and the need to obtain it, and are privileged. 

The sixth sentence provides Zaf(~·llats assessment of 
the matter and there is no indication that it is re­

flective of legal advice. So this sentence must be 
produced without redaction. 

The seventh sentence concernS risk and it is reason­

able to assume that it reflects the advice of a law­
yer. So it is privileged. 

The last sentence of the email is about scheduling 

and is not reflective of legal advice. It must be pro­
duced without redaction. 

Privilege claim sustained as to the third. fourth, 
fifih and seventh sentences of the email. Privilege 
denied as [0 the remainder of the email. 

Exhibit 19 (l3Ll05793320) 

Exhibit 19 is an email from Ron Zarella to Robert 
Stiles (General Counsel) and Steve McCluski 

(CFO) concerning an accounting update prepared 

for a member of the Board of Directo:rn. The attach­
ment,. which is the update, has already been pro­

duced, Bausch & Lomb claims privilege with re­
spect to the body of the email, which contains Za­

rellats observations concerning the accounting up­
date. These observations clearly involve legal mat­

ters, and are directed explicitly to the general coun-
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sel of the corporation, from Whom legal advice is 

sought. As such, the redacted material is clearly 
privileged. 

Privilege claim sustained 

Order 

Defendant must prodUce the following documents, 
with the limitations stated, within five days: 

Exhibit 2 (l3Ll05793290-318): This document must 

be produced, but defendant may redact any state­
ment or information that is not included in the doc­
ument as finally publiShed. 

Exhibit 3 (BLlOOIOI027): Defendant must produce 
the email from Barbara Kelley dated May 11, 2006. 

Exhibit 5 (BLl00879259): The attachment to the 

email must be produced, but defendant may redact 
any statement or information that is not included in 

the document as finally published. (The three 
emails are protected by the privilege). 

Exhibit 6 
BL 1 00089266-BLl 00089276: This document 
must be produced, but defendant may redact any 

statement or information that is not included in 
the document as finally published. 

BL 1574201l2-BLl57420J18: This document 
must be produced, but defendant may redact any 
statement or information that is not included in 

the document as finally published. 

Exhibit 7 (BLl05792809): This document must be 
produced in its entirety. 

Exhibit 8 
BL122438503-BLl22438503A: The attachments 
to the email must be produced, but defendant 

may redact any statement or information that is 
not included in the documents as finally pub­

lished. (The redaction in the email is protected by 

the privilege). 
*20 BLl05792872; BLl05792873-BLl05792878; 
BLl05792879; and BLl05792880-
BLI0579288I: These documents must be pro~ 
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duced~ but defendant may redact any statement or 
information that is not included in the documents 
as finally published, 

Exhibit 9 (BLl34450950.BLl34450961): This 
email string must be produced in its entirety. 

Exhibit 11 (BLl34431726.BLl34431729; 
BL134431723-BLl34431725; BLl34431718-
BLl34431719 BL ] 34450577-BLl34450578): 
These email strings must be produced in their en­
tirety. 

Exhibit 12 (BLl34431951-BLl34431952): This 

document must be produced in its entirely. 

Exhibit 13 
Redaction on. BL 144531I274-~Tbe email from 

Bob Bailey must be produced but defendant may 
redact the second sentence and the last two sen~ 
tences ofthe email. 
Redaction on BL l03867300--The email from 
Tony Tan to James Barton and others must be 
produced but defendant may redact the first 
numbered paragraph. 
Redaction on BLI03867299--Tbe email from 

James Barton to Tony Tan and others must be 
produced but defendant may redact the third 

paragraph. 
Redactions on BL103867298--The first email in 
time (which begins on BLI03867298 and runs 

over to BLI03867299), an email from Brian 
Levy, must be produced in unredacted fonn. The 

second email in time, from Raymond Cheng to 
Brian Levy and others, mnst be produced in unre­

Meted form. The third email in time, from James 
Barton to Raymond Cheng and others, must be 

produced in unredacted fonn. 

Redactions on BLI03867297-The first email in 
time, from Alan Wilson to James Barton and oth­

ers, must be produced~ but defendant may redact 
the second sentence. 

Redactions on BLI03867296--The first email in 

time, from James Barton to Michael Santalucia. 
and others, must be produced in unredacted form. 

Redactions on BL I03867295-The second email 
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in time, from Alan Wilson to Raymond Cheng 
and others, must be produced, but defendant may 
redact the second paragraph. 

Exhibit 14 
Redactions orr BLOOOJ90359--The first email in 

time, from David Hanlon to Amit Singhal, must 
be produced in unredacted fotm. 

Redactions on BLOOOI90358--The first email in 
time (which runs over to BL00190359), from 

Dennis Fu to Amit Singhal and Jugesh Singh, 
must be: prodl~ced in unredacted fo:tpl. The 

second .email i,~ time, from Denriis<Fu 'to AI'nit 
Singhal and othersj must be produced~ but de~ 
fendant may redact the fIrst sentence and the 
second sentence up to the comma. 

Exhibit 18 (BLlOOI00417--BLIOOI00422): This 

email must be produced~ but defendant may redact 
the thirdt fourth and fIfth sentences. 

SO ORDERED: 

Not Reported in F.Supp,2d, 2008 WL 2338552 
(D,S,C.) 

END OF DOCUMENT 
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United States District Court, C.D. Illinois. 

Steve WHITLOW, et al., Plaintiffs, 
v. 

Timothy MARTIN, Michael R Stont, and Scott 

Doubet, Defendants. 
No. 04-3211. 

June 12,2008. 
Carl R. Draper, Howard ,V. Feldman, Feldman 

Wasser Draper & Cox, Donald M, Craven, Craven 

Law Office, Springfield, IL. for Plaintiffs. 

Stephen R. Kaufmann Hepler Broom MacDonald 
Hebrank True & Noce LLC, Springfield, IL, for 
Defendants. 

OPINION 
BYRON G. CUDMORE., United States Magistrate 

Judge: 

""I This matter comes before the Court on Plaintiffs' 
Fourth Motion to Compel Compliance with Sub~ 

poena Issued- to Office of the Governor (die 158). 
Plaintiffs are fonner employees of the Illinois De~ 
partment of Transportation (lOOT). Defendants are 
IDOT officials. Plaintiffs allege that Defendants 
tenninated Plaintiffs' employment as part of a state­
wide scheme with the Office of lllinois Governor 
Rod Blagojevich to tenninate employees who were 
perceived to be political opponents of the Blago­
jevkh administration and to create patronage em­
ployment opportunities for supporters of the new 
administration. As a part of discovery, Plaintiffs 
served the Office of the Governor with a third~party 
subpoena in April 2006 and a revised third-party 
subpoena in August 2007. In the Fourth Motion to 
Compel, Plaintiffs seek an order compelling fnll 
compliance with the subpoenas and l additionally~ 

ask that the Court set the matter for hearing On the 
question of sanctions. As set forth below, the 
Fourth Motion to Compel is allowed, in part, and 
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denied, in part. Plaintiffs' request for a hearing on 
the issue of sanctions is denied. 

The status of the Governor's Office'S compliance 
with the instant subpoenas has been a recurring is­
sne before this Court. Because the remaining con~ 
tested issues relate to the requests in the revised 
subpoena, the Court focuses its attention on the 
facts surrounding it. During a telephone conference 
on August 9, 2007,' the undersigned. direct,ed 
Plaintiffs to' re-seyve the subpoenas on the Gov­
ernor's Office by August 17, 2007. Minute Entry, 
dated August 9, 2007. The Court ordered the Gov­
ernor's Office to respond to the subpoenas by 
September 17, 20071 although that date was later 
extended to October 1, 2007. Text Order, dated 
September 18, 2007. On October 1,2007. Counsel 
for the Governor's Office filed a motion for exten­
sIon of time to file a reply to the Plaintiffs' Third 
Motion to Compel (die 99). Motionfor Extension of 
Time (die 1I2). The motion for an extension did not 
seek to extend the Court-ordered date for response 
to the subpoena, although it did note that only 
"some documents" had been produced in response 
to the subpoena. The Court allowed the request for 
all extension until October 10, 2007. Minute Entry, 
dated October 2,2007, 

On October 10, 2007 ~ the Governor's Office filed a 
response to the Third Motion to Compe1. Response 
to Motion to Compel (die 11 7). According to the 
Governor's Office, Plaintiffs' counsel Carl Draper 
e-mailed to Assistant Attorney General Corrigan a 
revised subpoena on or about August 21, 2007, but 
Draper "did not forward this revised subpoenal! to 

the Office of the Governor until September 171 
2007. [d., p. 1-2. The Court notes that Attorney 
Corrigan had appeared in the case on behalf of the 
Governor's Office prior to August 2007. See, e.g., 
Motion/or Extension 0/ Time (die 86). In an Octo­
ber 10, 2007 filing, the Governor's Office indicated 
that it intended "to appropriately object to the re­
vised subpoena in short order. n Response to Motion 
to Compel (d(e 117), p. 1, n. 1. 
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*2 The Court set the Third Motion to Compel for 
evidentiary hearing on November 13, 2007, Notice 
of Hearing. dated October 25, 2007. The Court 
noted that Plaintiffs carried the burden of persua­
sion and directed Plaintiffs to meet and confer with 
a representative of the GoYernor~s Office well be­
fore the hearing to attempt to resolve the outstand­
ing issues. Id. On November 5 and 6, 2007, attor­
neys Haarlow and Marinello entered appearances 
on behalf of the Governor's Office and sought to 
continue the evidentiary hearing. In a November 8, 
2007 te~ephone co~ference, the Court cancelled the 
November 13th he.ar.ing and established ~arious 

deadlines for disclosures by the Governor's Office. 
Minute Entry, dated November 8, 2007. On Novem­
ber 19) 2007, the Governor's Office served 
Plaintiffs with a document titled Non~Party Office 
of the Governor of the State of Illinois1 Revised Re­
sponses and Objection to the "Revisedll Subpoena 
for Production of Documents, as an exhibit to a 
Court-ordered status report. The Office of the Gov­
ernor of the State of Illinois' Additional Status Re­
port on Production of Documents (die 133), Attach­
ment 3. The Court set an evidentiary hearing for the 
Third Motion to Compel on December 11, 2007, 
again noting that Plaintiffs carried tbe burden of 
persuasion on the motion. Notice of Hearing, dated 
November 26,2007. 

Following the December 11, 2007 hearing, 
Plaintiffs' counsel and counsel for the Governor's 
Office were directed, among other things) to meet 
and confer regarding the status of compliance on 
each component part of the subpoena; Attorney 
Draper was directed to identify any types of docu~ 
ments that he believes may be responsive that had 
not been disclosed; and the parties were directed to 
meet with the technician who performed the elec­
tronic searches to discuss the process employed. At 
the hearing, a question was raised as to whether the 
Court believed that the scope of the instant sub­
poenas properly extended to information relating to 
state agencies other than lOOT. The parties were 
directed to meet and confer regarding any type of 
progressive discovery system that could be put into 
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place to allow discovery to extend to documents re­
lating to State agencies other than IDOT. Counsel 
for the Governor's Office stated that the fnforma~ 
tion that was being produced was limited to IDOT 
and general employment policies of the Governor's 
Office. The CO\lrt directed that status reports be 
filed on these issues by January 11. 2008. Minute 
Entry, dated December 11,2007. 

Counsel for Plaintiffs and the Governor's Office 
'filed a Joint Status Report on Production of Docu~ 
ments (die 146) on January II, 2008. The parties 
represented that the fonowing tasks were complete: 
tender by Governor's Office of five boxes of docu~ 
ments (redacted) with electronic copy; tender by 
Governor's Office of any remaining documents re~ 
sponsive to the subpoenas, subject to objections; 
and conference call with technology representatiVe 
concerning process employed in searching p 
Drives. The joint status report further stated that 
Plaintiffs' counsel had begun identifying documents 
or categories of documents that might be missing 
from production. Finally, the parties informed the 
Court that they bad begun negotiations regarding 
the status of compliance and any progressive dis~ 
covery system that could be put into place to allow 
discovery to extend to agencies beyond mOT. The 
parties recommended that the Court order a supple~ 
mental status report by February 8, 2008, which the 
Court did. See Text Order, dated January 14, 2008. 

*3 Counsel for Plaintiffs and the Governor's Office 
filed a Joint Status Report Concerning Subpoena 
(die 155) on February 8, 2008, The parties repres­
ented that discussions continued as to the follow­
ing: (1) documents relating to employment de­
cisions at agencies other than lOOT, including the 
significant majority of documents in the five boxes 
that had only the word IlREDACTEDu on them; (2) 
computer spreadsheets bearing a title Ifrecommen­
ded candidates that were hired ll or t!recommended 
candidates;u and (3) network data files. The parties 
infonned the Court that their discussions had been 
productive and that neither side believed that it was 
necessary for the Court to continue monitoring the 
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efforts. 

Plaintiffs filed the instant Motion to Compel in 
April 2008. Counsel for the Governor's Office as­
serts that Plaintiffs filed the motion in violation of 
their representations in the February 8th status re­
port and the meet and confer obligations of 
Fed.R.Civ.P. 37. To the extent meet and confer ob­
ligations extend to a motion to compel arising out 
of a non~party's alleged failure to comply with a 
Rule 45 subpoena, the Court fmds that Plaintiffs 
have engaged in a good faith effort to secure com­
pliance without court action. The Fourth Motion to 
Compel certifies that Plaintiffs have exhausted all 
reasonable efforts to resolve the issues without 
court action and details discussions and correspond­
ence between the parties following the December 
l11 2007 hearing. The Court is keenly aware of the 
history of the instant ~ubpoenas, and the record 
evidence supports a finding that the meet and con~ 
fer requirement has been met. Thus, the Court turns 
its attention first to the applicable legal standards 
and then to the individual unresolved subpoena is­
sues identified ill the Fourth Motion to CompeL 

Standard for Motion to Compel 
The Court has broad discretion when reviewing a 
discovery dispute and "should independently de­
tennine the proper course of discovery based upon 
the arguments of the parties." Gile v. United Air­
liMs Inc., 95 F.3d 492. 496 Otb Cir.1996l. Unless 
limited by court order~ the scope of discovery ex­
tends to ltany nonprivileged matter that is relevant 
to any party's claim Or deren·se .... Relevant informa­
tion need not be admissible at the trial if the discov­
ery appears reasonably calculated to lead to the dis­
covery of admissihle evidence." Fed.R.Civ.P. 

2-6.Chlill. The Court is cognizant that the Govemoes 
Office is not a party to the underlying litigation. 
Discovery in the hands of a non-party is subject to 
discovery under the Federal Rules. See 
Fed.R Clv.P. 26(b)(J); FedR Cly.P. 45; Seattle 
Times Co, v. Rhinehart 467 U.s. 20. 25 (984). 
The scope of discovery under Rule 16 governs the 
proper scope of requests under Rule 45. The rules, 
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however, protect individuals subject to subpoenas 
from undue burden or eXpense. PedE Cir.P. 
~; see also Guv Chemical Co. Inc, y. 

ROn/aco AG, 243 F,R.D. 310. 3 J3 IN.D.Ind.2007). 

Non-party status is a significatlt factor to be con­
sidered in determining whether the burden imposed 
by a subpoena is undue. United Stales v. Amerig­
roup ill., lnc. 2005 WL 3111972 at *4 (N. D,nI. 
Oct 21 2QOS). To determine whether a Rule 45 
subpoena is unduly burdensome, a court may weigh 
a number of factors including "relevance~ the need 
of the party for the documents) the breadth of the 
document request, the time period covered by it, the 
particularity with which the documents are reques­
ted j and the burden imposed," Morrow v. Air Ride 

Technologies Inc. 2006 WL 559288 at *2 
(S,D.Ind. Mar, 6, 20Q6). 

*4 Rule 45(c)(2)(B) permits an individual who is 
subject to a subpoena to object to production. The 
burden then shifts to the party who seeks the docn­
ments to move for an order compelling production. 
ll4E.Civ,P,4S(c)12)(B)(l); Price v. S{'l'ugo.£JQQl 

WL 2471860 at *1 (S.D.m. AUg. 30 2007). As the 
Court has previously noted, Plaintiffs bear the bur­
den of persuasion on their motion to compel. Be­
cause the subpoenas provide the only basis for re­
quiring disclosure by the Governor's Office, the 
Court limits its analysis to information requested in 
the subpoenas. 

At the outset, Plaintiffs assert that the objections 
served by the Govemor's Office on November 19, 
2007 are untimely and, thus, waived. Under 
Fed.R.Civ.P. 45(C)(2)(B), objections "must be 
seJ;Ved before the earlier of the time specified for 
comp Hance or 14 days after the subpoena is 
served. n Plaintiffs, however, fail to identify record 
evidence to support a finding that these objections 
were untimely and fail to establish the date on 
which the August 2007 revised subpoena was actu­
ally served in compliance with Rule 4S(b)(J). Thus, 
the Court will address the parties' arguments on the 
merits. 

Counsel for Plaintiffs and the Governor's Office 
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dispute the scope of relevance in the instant case, a 
threshold issue in the Court's aoalysis of the motion 
to compel. The Governor's Office bas consistently 
insisted that the scope of discovery should be lim­
ited to information relating to the reorganization of 
I DOT, while Plaintiffs seek information relating to 
employment at all state agencies. The Court ad­
dressed this issue in ruling on the Plaintiffs' Motion 
to Compel Testimony of Mary Lee Leahy. Opinion 

(die 97), dated October 20, 2006. Based on 
Plaintiffs' allegations that Defendants participated 
in an illegal, state-wide scheme to fire supporters of 
the prior Republican administration, the Court al­
lowed Plaintiffs to inqUire into Ms. Leahy's deal­
iugs with all state agencies and declined Defend­
ants l request to limit the scope of her deposition to 
IDOT. The same reasoning applies to the scope of 
the instant subpoenas. Information held by the Gov­
ernor's Office relating to employment decisions at 
agencies other than lDOT would be relevant to 
Plaintiffs' claim that a state-wide scheme existed 
and could reasonably lead to the disco'lery of ad­
missible evidence. Thns~ such information meets 
the definition of relevance set out in Rule 26(b)(D. 
The Court holds that the scope of the instant sub­
poenas if specifically requested extends to informa­
tion held. by the Govemor's Office relating to em­
ployment decisions at agencies other than IDOT. 
With these principles in mind, the Court turns to the 
individual contested subpoena requests. 

Contested Subpoena Requests 

The Fourth Motion to Compel contains a table 
whicb summarizes the status of compliance by item 
number. Fourth Motion to Compel, p. 13-18, Ac­
cording to the table, there are no pending issues re­

lating to subpoena items 1 through 5 and 10. There­
fore, the Court win not address these items. Turn­
ing to subpoena items 6, 7, and 12, the Court notes 
that, in each instance, Plaintiffs characterize the 
status of the request by merely stating that the re­
sponse asserts that no other documents have been 
found. Plaintiffs do not identify any types of re­
sponsive information tha.t they believe to be O1iss~ 
ing as to these items. The Governor's Office repres-
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ents that production is complete with respect to 
these items, and Plaintiffs fail to establish other­
wise. Therefore) the Fourth Motion to Compel is 
denied with respect to subpoena items 6, 7. and 12. 
Items 17 and 18 warrant a similar result. The Gov­
emor1s Office responded to subpoena items 17 and 
18 by stating that it did not know the meaning of 
terms used in the requests, and as a result, no re­
sponsive documents were identified. According to 
the Governor's Office, these responses are com­
plete. Again, Plaintiffs fail to establish otherwise, 
and the Fourth Motion to Compel is denied with re­
spect to subpoena items 17 and 18. 

"'s Subpoena item 15 requests lI(aJ11 documents re~ 
fleeting !DOT head count requirements imposed by 
the Governor's office or the Office of 
[MJanagement and Budget, from the period 2002 
through December 31, 2004." Fov.rth Motion to 
Compel, p. 16. The Governor's Office responds that 
all such documents have been produced. Plaintiffs, 
however, assert that no documents produced have 
this information. The Goverhor's Office counters by 
identifying two documents that it characterizes as 
containing such information. Governor's Response 

to "Fourth" Motion to Compel (die /63) 
(Governor's Response), p. 20-21 & Ex. 12; Fourth 

Motion to Compel, Ex. 2, GOV 11584. UNll The 
Court notes tha~ while both identified documents 
mention IDOT hearlcounts, neither reflect mandatM 

ory headcount requirements. Nevertheless, 
Plaintiffs fail to establish that documents exist that 
have not been produced such that the Governor's re­
sponse to subpoena item 15 would be incomplete. 
The Fourth Motion to Compel is denied as it relates 
to this item as well. 

ENl.... The Court notes that the internal pa­
gil1ation within the Governor's Response is 
inconsistent. The Court will, thus, cite to 
the document by the page numbers as­
signed by the Court's electronic filing sys­
tem. 

Subpoena item 22 seeks "[a}ll documents that men­
tion or relate tD the employment of or applications 
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for employment of Pilots at IDOT during 2003 to 
present. Include all documents relating to the ap~ 

plication of Chris Larnm. n Fourth Motion to Com­
pel, p. 18. Plaintiffs characterize the status of com­
pliance as "Some produced. Unclear if it is com­
plete. 1t fa. The Governor's Office represents that 
item 22 is complete. Plaintiffs fail to establish oth­
erwise, and the Fourth Motion to Compel is denied 
as it relates to item 22. 

Subpoena item 8 requests documents prepared by 
or received by the Office of the Governor that men­
tion or relate to any reorganization at I DOT on OT 

after January 2003 that was the basis for the layoffs 
of the plaintiffs in this cause, Fourth Motion to 
Compel/ p. 14. According to Plaintiffs, while the re­
sponse states that production is complete, "[m]ost 
of Julie Curry documents and c-mails, 10 'Confiden­
tial Binders,' the organization charts sent to Julie 
Curry or others" are missing. ld, The Governor's 
Office concedes that it did not initially search 
Curry's e-mail in response to item 8, but asserts that 
it has now done so. The Governoris Office repres­
ents that the e-mail search did not uncover any re­
sponsive document,,» and Plaintiffs faU to establish 
otherwise. The Governor's Office further represents 
that it has located documents that could potentially 
fit the description of the 10 Confidential Binders, 
but that none of this information relates to the reor­
ganization of IDOT. The Court's ruling On the 
scope of relevance does not effect this response, as 
subpoena 8 is on its face expressly limited to docu~ 
ments relating to reorganization at IDOT. Plaintiffs 
fail to establish that the infonnation in the Confid~ 
ential Binders would be responsive. With respect to 
the organization charts, Plaintiffs have reason to be­
lieve that organization charts that were relied on for 
the layoff were hand carried to Julie Curry's office 
for review. If such documents exist, they clearly 
fall within the scope of subpoena item 8. While the 
Governor's Office asserts that the organization 
charts had not previously been expressly identified 
by Plaintiffs, Plaintiffs are not required to specific­
ally reference these charts. Subpoena item 8 is 
straightforward in its tenns. Thus, the Fourth Mo-
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tion to Compel is allowed in part as it relates to 
item 8. The Governor's Office is directed to comply 
with subpoena item 8 and produce any documents 
prepared. by or received by the Office of the Gov­
ernor that mention or relate to any reorganization at 
lOOT, including organization charts, or certify that 
they have searched for such documents and none 
exist. 

*6 Subpoena item 9 seeks any communications 
between any person or state agency and the Office 
of the Governor sent or received on or after Decem­
ber I, 2002 that referred to or concerned any of the 
Plaintiffs or Ann Libri. The Governor's Office as­
serts that all responsive documents have been pro~ 
duced. Plaintiffs have reason to believe that Julie 
Curry requested the names of all person who might 
be affected by the layoffs several months prior to 
the notification to employees. According to 
Plaintiffs, no related documentation has been pro­
duced. Plailltiffs, however, fail to establish that any 
written documentation exists relating to Curry's re~ 
quest for names or to identify any categories of 
documents that might contain such information. 
Thus} Plaintiffs fail to establish that the response to 
item 9 is incomplete, and the Fourth Motion to 
Compel is denied in this respect. 

Subpoena item II seeks any communication 
between any person or State agency and the Office 
of the Governor sent or received on or after Oecem~ 
ber 1, 2002 that referred to or concerned the pro~ 
cess for personnel actions to receive approval in the 
Office of the Governor. According to Plaintiffs, the 
production is incomplete as to this item because 
Personnel Action Requests (PARs) and Electronic 
Personnel Action Requests (ePARs) are missing. 
Plaintiffs contend that a written PAR is required for 
every employment transaction for all agencies re~ 
sponsible to the Governor. The Govemor1s Office 
responds that documents for agencies other than 
rOOT have not been produced. However, as the 
Court previously noted,. the subpoenas properly ex­
tend to information held by the Governor's Office 
relating to employment decisions at agencies other 
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than lDOT. If the Coures ruling as to scope neces­
sitates further disclosure, the Governor's Office is 
directed to supplement its response to subpoena 
item 11 in order to comply with the subpoena. The 
Fourth Motion to Compel is allowed with respect to 
this item. 

Subpoena item 13 seeks any communication 
between any person Or State agency and the Office 
of the Governor sent or received on or after Decem~ 
ber 1, 2002 that refers to or concems IDOT em­
ployees, other than the Plaintiffs~ who were subject 
to the layoff at issue in the instant case, including 
names on documents previously disclosed. The Of­
fice of the Governor responds that aU documents 
relating to the layoff have been produced. Plaintiffs 
again identify Julie Curry documents and e-mails, 
the ten Confidential Binders. organization charts 
sent to Julie Curry or others, the PARs, and the 
ePARs as areas in which production is incomplete. 
As set forth above, the Governor's Office represents 
that its search of Curry documents and e-mails did 
not uncover any responsive documents~ and 
Plaintiffs fail to establish otherwise. Similarly, the 
Govemorts Office further represents that none of 
the information from the Confidential Binders 
relates to the reorganization of IDOT, and Plaintiffs 
fail to establish otherwise. Again, the Court notes 
that subpoena 13 is on its face expressly limited to 
documents reiating to IDOT employees. As the 
Court has previously noted~ Plaintiffs have reason 
to believe that the organization charts that were re­
lied on for the layoff were hand carried to Julie 
Curry's office for review. If such documents exist it 
is clear that they would concern IDOT employees 
subject to the layoff such that they would be re­
sponsive to subpoena item 13. The Motion to Com­
pel is allowed in this respect. Similarly, any PARs 
or ePARs relating to IDOT employees subject to 
the layoff would also be relevant and responsive. It 
is unclear to the Court whether these have been pro­
duced. If they have not, the Governor's Office is 
directed to tender them. 

*7 Subpoena item I4 seeks copies of all corres-
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pondence between an employee of lDOT and Julie 
Curry, Margaret Houlihan, or any other employee 
of the Governor's Office of Intergovernmental Af­
fairs relating to IDOT personnel, IDOT personnel 
transactions. or review of agency personnel transac­
tions by the Governor's Office. The Office of the 
Governor responds iliat all documents dated on or 
before December 31, 2004 have been produced 
concerning (1) the process applicable to all state 
agencies for the approval of personnel transactions 
and (2) employment transactions at I DOT. The Of­
fice of the Governor exprep.sly states that docu,­
ments: solely concerning 'state agencies o~er than 
IDOT have not been produced. As with subpoena 
item 13, Plaintiffs identify the following types of 
documents as missing from the Governor's Office's 
response: Julie Curry documents and e-mails, the 
ten Confidential Binders, organization charts sent 
to Julie Curry or others, the PARs, and the ePARs. 
The Governor's Office represents that it has re­
viewed the Curry documents and the ten Confiden­
tial Binders and found no relevant information. It 
appears to the Court that this review was limited to 
information relating to the IDOT reorganization. If 
the Court's ruling as to the scope of relevance ne­
cessitates further disclosure from these categories 
of documents in response to subpoena item 14, the 
Governor's Office is directed to supplement its re­
sponse. Additionally, if the referenced organiza­
tional charts exist, they would clearly be responsive 
to subpoena item 14 as well and should be pro­
duced. TUrtling to the PARs and eP ARs, tbe reason­
ing applied in analyzing subpoena request 11 con­
trols here as well. The subpoenas properly extend to 
illfonnation relating to the review by the Gov­
eroer's Office of personnel transactions at agencies 
other than lDOT, including PARs and ePARs. 
Thus, the Motion to Compel is allowed as it relates 
to subpoena item 14 to the extent set forth above. 

Subpoena item 16 requests documents using the 
foHowing terms or any form or abbreviation of the 
terms in relation to personnel decisions at any 
agency under the control of the Governor: politics, 
political, target, save, saved, and Republican. The 
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Governor's Office responds that item 16 is complete 
in that it conducted a search with search terms 
provided by Plaintiffs' counsel. Plaintiffs assert that 
the response is incomplete because "[t]he only 
search was one using the teons Plaintiffs supplied. II 
F014rth Motion to Compel, p. 17. On its face, sub­
poena item 16 [equests documents containing spe­
cific terms. Plaintiffs fail to explain how a search 
with search terms provided by Plaintiffs' counsel is 
insufficient. The Motion to Compel is denied with 

respect to subpoena item 16. 

Subpoena item 19 requests aU emaiis:oT other.docu­
ments sent to or received by any employee of the 
Office of the Governor in relation to a material re­
organization at I DOT from January 20, 2003 to 
present. The Governor's Office responds that all 
documents relating to the reorganization at IDOT in 
2003-2004 have been produced. Plaintiffs assert 
that the response is incomplete, again identifying 
the Cllrry docllments as missing. Subpoena item 19 
is limited on its face to documents relating to the 
reorganization of lDOT. M the Court has previ­
ously noted, the Governor's Office represents that 
searches of the Curry documents and the informa­
tion from the Confidential Binders did not uncover 
any documents related to the reorganization of 
IDOT, and Plaintiffs fail to establish otherwise. 
However. jf the referenced organizational charts ex~ 
1St, they would clearly be responsive to subpoena 
item 19 and should be produced. Thus, the Motion 
to Compel is allowed in part with respect to sub­
poena item 19. 

*8 Subpoena item 20 requests all documents kept in 
three-ring binders in the Governor's Office of Inter~ 
governmental Affairs (by Joe Cioi, Alonzo Monk, 
or Bradley Tusk) that were labeled by the names of 
persons making referrals for jobs or appointments 
which included but were not limited to referrals 
from John Daley, Chris Kelly, Tony Rezko, J. Hoff­

man, and Dick Mell. The Governor's Office re­
sponds that no three-ring binde,s of documents 
were located, but that it recently identified docu­
ments thllt might be responsive. The Governor's Of-
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flce has produced, as a sample, a reSume. Gov~ 

ernorts Response, Ex. 13. The resume itself con­
tains no indication of any person referring the indi­
vidual for a job. The Governor's Office objects to 
producing the newlYHidentified documents, assert­
ing that they are not relevant, production will be 
burdensome, and the documents are politically 
sensitive. These objections are for the most part un­
persuasive. Clearly, resumes or similar documents 
labeled by the names of persons making referrals 
fot RI.ltan~protec1ed jobs or appointments are relev­
ant in that they are reasonably calculated to lead to 
discoverable information on Plaintiffs' c.laim that a 
state~wide scheme existed to terminate political op­
ponents and to create employment opportunities for 
political supporters of Governor Blagojevich in vi­
olation of Rutan. See. Ru.tan y. Republican Par(v Q,f 

fllinoiy 497 U.s. 62 f199Q). The Court agrees, 
however, that recommendations for non-Rutan pos~ 
itions are not relevant and need not be produced. 
While the Governor's Office asserts that the request 
is burdensome, it provides no concrete information 
that would allow the Court to assess the burden of 
producing the documents. Additionally, the fact 
that the documents may contain politically sensitive 
infonnation does not, by itself, preclude their pro­
duction. The Governor's Office may seek a protectH 
ive order imposing tenns to the disclosure pursuant 
to Fed R eiv.p. 26(c). Based on the fact that certain 
material disclosed in this case has appeared in the 
press, such teons might include a prohibition 
against disseminating information produced in re~ 
sponse to subpoena item 20 outside of the litigation 
pending further Court order. Restrictions on dis­
covered, but not yet admitted, information do not 
constitute restriction of pUblic information. Seattle. 
Timer Co. 467 U.s. 20, Because the Governor's 
Office has not yet requested a protective order, the 
Court need oot decide that issue in ruling on the in­
stant Motion to Compel. The Court merely notes 
the availability of protections as a means of lessen­
ing the burden of production on the non~party Of­
fice of the Governot. The Fourth Motion to Compel 
is allowed as it related to subpoena item 20. 
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Subpoena item 21 requests e-mails sent to or re­
ceived by Defendant Scott Doubet during the time 
he worked in the Office of the Governor (without 
regard to the source of his wage payments) that 
mention or relate to any issue concerning employ­
ment for applicants or employees of the State of 
minois. The Governor's Office objects to producing 
Doubet's e-mails as unduly burdersome. The Gov­
ernor's Office asserts that the request would require 
it to search a large amount of material, reading each 
e-mail, and that prior similar efforts relating to oth­
er individuals identified by Plaintiffs produced 
nothing of substance relating to the instant case, 
The Court sustains the objection to this request as 
unduly burdensome. Plaintiffs have failed to show a 
significant need for the requested documents and 
the breadth of the request is wide and does not in­
clude any express search terms that might narrow it. 
The burden imposed is high~ especially in light of 
the non-party status of the Office of the Governor. 
Plaintiffs' request to compel a response to subpoena 
item 21 is denied without prejudice to being re­
newed with reasonable search terms. 

*9 Subpoena item 23 requests "[alU 6~box forms 
and .ll PAR .nd EPAR forms submitted to the Of­
fice of the Governor for any employment related 
transaction at ID~T from January 2003 to present. II 
Fourth Motion. to Compel, p. 18. The Governor's 
Office responds that it has produced all ePARs and 
sbe boxes of forms related to Rutan.~covered posi~ 
tions at IDOT. Plaintiffs contend that production is 
incomplete because ther~ has been no production 
for non~I DOT agencies or for Rutan~exempt posi­
tions and no "answers to questions about how they 
are kept,1t Fourth Motion to Compel, p. 18. 
Plaintiffs further assert that none of the ePARs con­
tain information about approval or non .... approval. 
Plaintiffs contentions are unpersuasive. First, item 
23 expressly requests information relating to em­
ployment transactions at I DOT, it does not seek in .... 
formation relating to other agencies. Additionally, 
it requests forms I!submitted to the Office of the 
Governor." ld. (emphasis added). Thus, it is not 
surprising that the fonns that have been produced 
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do not contain information about approvaL Under 
Rule 45, the Offi~e of the Governor may produce 
the information in the form in which it is ordinarily 
maintained and need not provide explanation. Fi­
nally, counsel for the Governorls Office makes a 
general objection that documents relating to Rutan­
exempt positions are not relevant to the case, and, 
with respect to item 23, the Court agrees. Plaintiffs 
allege that their employment was terminated in vi­
olation of Rutan. Plaintiffs fail to establish that per­
sonnel request forms submitted to the Governorts 
Office for transactions relating to Rutan-exempt po­
sitions are relevant. The Fourth Motion to Compel 
is denied with respect to item 23. 

THEREFORE, the Fourth Motion to Compel is AL­
LOWED~ in part, and DENIED, in part, as set forth 
above. The Office of the Governor is directed to 
provide the discovery required under this order on 
or before July 1, 2008 and to provide a certification 
that the discovery responses are complete. No sanc­
tions are entered. The Court sua sponte extends the 
fact discovery deadline to July 15, 2008 and the 
dispositive motion deadline to August 1, 2008. 

IT IS THEREFORE SO ORDERED. 

Not Reported in F.Supp.2d, 2008 WL 2414830 
(C.D.m.) 

END OF DOCUMENT 
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