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I, Donn P. Pickett, declare as follows:

l. I am an attorney at Bingham McCutchen LLP, counsel of record for Intel
Corporation and Intel Kabushiki Kaisha (“Inte]”) in this matter. Iam licensed to practice law in
the State of California. I have personal knowledge of the matters stated in this declaration and, if

called as a witness, could and would testify competently to them.

2. I am submitting this declaration in support of Intel’s Motion to Compel

Documents and Testimony from Third-Party Glover Park.

3. Attached as Exhibit A is a true and correct copy of Intel’s May 30, 2007 subpoena

of third-party Glover Park.

4. Attached as Exhibit B is a true and correct copy of AMD and Glover Park’s
objections, served on June 18, 2007, to Intel’s May 30, 2007 subpoena of third-party Glover

Park.

5. Attached as Exhibit C is a true and correct copy of Intel’s April 8, 2009 subpoena

of third-party Glover Park.

6. Attached as Exhibit D is a true and correct copy of AMD and Glover Park’s
objections, served on April 20, 2009, to Intel’s April 8, 2009 subpoena of third-party Glover

Park.

7. Attached as Exhibit E is a true and correct copy of Intel’s letter to AMD on

September 14, 2007,

8. Atiached as Exhibit F is a true and correct copy of AMD’s letter to Intel on

September 27, 2007.
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9. Attached as Exhibit G is a true and correct copy of AMD’s email to Intel on

November 6, 2008.

10,  Attached as Exhibit H is a true and correct copy of AMD’s email to Intel on

December 5, 2008.

11.  During the week of March 30, 2009, I left a voicemail for AMD’s counsel, Mark

Samuels, to discuss the subpoena of Glover Park and to inquire about a deposition.

12.  Aitached as Exhibit I is a true and correct copy of AMD's email to Intel on

May 20, 2009.

13, Attached ay Exhibit ] is a true and correct copy of Intel’s email to AMD on

May 22, 2009.

14.  Attached as Exhibit K is a true and correct copy of AMD’s email to Intel on

Jupe 1, 2009,

15.  Attached as Exhibit I. is a true and correct copy of the parfies’ December 7, 2007
Stipﬁ]ation Withdrawing Subpoena Duces Tecum to Potomac Counszel, LL.C, DC
Navigators, LLC and Public Strategies, LL.C and Restricting Future Discovery from Consultants

Retained to Influence Governmental Action,

16,  Attached as Exhibijt M is a true and comrect copy of the Court’s January 22, 2009
Order Regarding Length and Scope of Intel’s Fed. R. Civ. P. 30(b)(6) Notice of Deposition

Concerning AMD’s Evidence Preservation.

17.  Attached as Exhibit N are true and correct copies of deposition exhibits 224, 225,

226, and 558.
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18.  Attached as Exhibit O are true and correct copies of documents prodaced by

AMD with the bates-labels AMD-F065-00018451 and AMD-F065-00018484.

19.  Attached as Exhibit P are true and correct copies of docurments produced by third-
party Marje Crane with the bates-labels: MCRANE-704-00024658; MCRANE-704-00025806;

and MCRANE-704-00010366.

20.  Attached as Exhibit Q are true and correct copies of relevant portions of the
deposition transcripts of: Robert Mglendres; John Volkmann; and Marc Warshawsky.

21. | Attached as Eﬁbit R are true and cbﬁé& coi)'ies of: t’&lvfn Klein Tradémark
Trust v. Wachner et al., 198 F.R.D. 53 (S.D.N.Y. 2000); In re New York Renu with Moistureloc
Product Liability Litigation, 2008 WL 2338552 (May 8, 2008, D.5.C.); and Whitlow v. Martin,

2008 WL 2414830 (C.D. 111. June 12, 2008).

I declare under penalty of perjury that the foregoing is frue and correct. Executed

Donn P, Pickett

June /272009 in San Francisco, California.

AS73062398.1



Exhibit A
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ADVANCED MICRO DEVICES, INC. and )
AMD INTERNATIONAL SALES & SERVICE, )
LTD., )
)
Plaintiffs, ) ‘
) C. A No. 05-44] (JIF)
V. )
)
INTEL CORPORATION and )
INTEL KABUSHIKI KAISHA, )
)
Defendants. )
IN RE:
) MDL Docket No. 05-1717 (JIF)
INTEL CORP. MICROPROCESSOR )
ANTITRUST LITIGATION )
PHIL PAUL, on behalf of himself )
and all others similarly situated, ) C.A. No. 05-485-TIF
)
Plaintiffs, )  CONSOLIDATED ACTION
)
v. )
' )
INTEL CORPORATION, )
)
Defendant, )

NOTICE OF ISSUANCE OF SUBPOENA DUCES TECUM

P1.EASE TAKE NOTICE that, on or before May 30, 2007, pursuant to Rule 45 of
the Federal Rules of Civil Procedure, Defendants Intel Corporation and Intel Kabushiki
Kaisha, by their counsel, have issued a subpoena duces tecum with accompanying
schedule of document requests (attached hereto as Exhibit 1), which has been or will be

served, on the third party listed below,
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The subpoena commands the third party to produce documents and things,
pursuant to Rule 45, Fed. R. Civ. P., conceming the categories identified in Schedule A
attached to the subpoena. The document production wiil take place within 30 days of
service of the subpoena, at the location listed below, or at such alternative dates, times,

and/or locations as may be mutvally agreed upon by counsel.

The subpoenaed party is:
Name Date/l ocation of Docoment Production
Glover Park Group. June 29, 2007 @ 5:00 p.m.
3299 K Street, N.W., Suite 500 Howrey LLP
Washington, DC 20007 1299 Penmsylvania Avenue, N.W.

Washington, D.C. 20004
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OF COUNSEL:

Robert E. Cooper

Daniel 8. Floyd

Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 900071
(213) 229-7000

Peter E. Moll

Darren B. Berphard

Howrey LLP

1299 Pennsylvania Avenue
N.W, Washington, DC 20004
(202) 783-0800

Richard A, Ripley

BINGHAM McCUTCHEN LLP
2020 X Street, N.W,
Washington, PC 20006
Telephone: (202) 373-6000
Facsimile: (202) 373-6001

David M. Balabanian
Christopher B. Hockeft
BINGHAM McCUTCHEN LLP
Three Embarcadero Center

San Francisco, CA. 94111-4067
Telephone: {415) 393-2000
Facsimile: (415) 393.2268

Dated: May 30, 2007

798379/29282

POTTER ANDERSON & CORROQON LLP

By: /s/ Richord L. Horwitz
Richard L. Horwitz (#2246)
W. Harding Drane Jr. (#1023)
Hercules Plaza, 6% Floor
1313 N, Market Sireet
P.0O. Box 951
Wilmington, DE 19899-0951
(302} 984-5000
rhorwilz{@potleranderson.com
wdrane(@potieranderson.com

Attorneys for Defendants _
Intel Corporation and Inute! Kabushiki Kmsha



Case 1:05-cv-00441-JJF Document 355  Filed 05/30/2007 Page 4 of 5

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE

1, Richard L. Horwitz, hereby certify that on May 30, 2007, the attached
document was hand delivered to the following persons and was electronically filed with
the Clerk of the Court using CM/ECF which will send notification of such filing(s) to the

following and the document is available for viewing and downloading from CM/ECF:

Jesse A. Finkelstein : James L, Holzman

Frederick J.. Cotirell, II1 J. Clayion Athey

Chad M. Shandler Prickett, Jones & Ellioit, P.A.
Steven J. Fineman 1310 King Street

Richards, Layion & Finger P.0. Box 1328

One Rodney Square Wilmington, DE 19899

920 North King Street

Wilmipgton, DE 19801
I hereby certify that on May 30, 2007, I have Electronically Mailed the documents

io the following non-registered participants:

Charles P. Diamond Mark A, Samuels

Linda J. Smith O’Melveny & Myers LLP
O’Melveny & Myers LLP 400 South Hope Street
1999 Avenue of the Stars, 7" Floor Los Angeles, CA 90071
Los Angeles, CA 90067 msamuels@omm.com

cdiamond(@omm.com
Ismith(@ormm.com

Salem M. Katsh Michael D. Hausfeld

Laurin B. Grollman Daniel A. Small

Kasowitz, Benson, Torres & Friedman LLP  Brent W. Landau

1633 Broadway, 22™ Floor Allyson B. Baker

New York, New York 10019 Cohen, Milstein, Hausfeld & Toll , P.L.L.C.
skatsh(@kasowitz.com ' 1100 New York Avenue, N.W,
lgroliman@kasowitz.com Suite 500, West Tower

Washington, D.C. 20003

mbausfeld@cmht.com

dsmall@cmht.com
blandauw@cmht.com

abskeri@emht.com
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Michael P, Lehman
Thomas P. Dove

Alex C. Turan

The Furth Firm LLP

225 Bush Street, 15™ Floor
San Francisco, CA 94104
mplehmann@furth.com

tdove@furth.com
aturan(@furth.com

Guido Saverd

R. Alexander Saveri
Saveri & Saveri, Inc.

111 Pine Street, Suite 1700
San Francisco, CA 94111
guidof@saveri.com

Iic averl.com

738395/ 29282

By:

Steve W, Berman

Anthony D. Shapiro

Hagens Betman Sobol Shapiro, LLP
1301 Fifth Avenue, Suite 2900
Seattle, WA 98101
steve(@hbsslaw.com

ton bsslaw.co

/s/ Richard L. Horwitz
Richard L. Horwitz (#2246)
W. Harding Drane, Jx. (#1023)
POTTER ANDERSON & CORROON LLP
Hercules Plaza, 6" Floor
1313 N. Market Street
P.O. Box 951
Wilmington, DE 19899-0951
(302) 984-6000
rhorwitz@potteranderson.com

wdrane@potteranderson.com
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OAf 88 (Rev, 12/06) Subpocsa in  Civil Case

Issged by the
UNITED STATES DISTRICT COURT

DISTRICT OF COLUMBIA

Advanced Micro Devices, Ine., and
AMD International Sales & Services, Ltd

v SUBPOENA IN A CIVIL CASE
Intel Cotporation and Intel Kabushiki Kaitha X ‘
05-441-37F, MDL 05-1717-JTF
InRE: Ints] Corp Microprocessor Antitrust Litigation Case NUmbEE: 17 +1ed States Distrioi Cout, District
' of Delaware
TO: Glover Park Group
3299 K Street, N.W., Suite 500
Washingion, DC 20007

O YOU ARE COMMANDED 10 appear in the United Siates Digtrict court at the place, date, and Gime specified below to
testify in the above case. '

PLACE OF TESTRMONY COURTREOM

DATE AND TIME

7 YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taldng of n deposhion
in the above case.

PLACE OF DEPOSTRION , ' DATE ARDTIME -

B¢ YOU ARE COMMANDED 1o produce and pesnit inspection and copying of the following documents or objects af the
place, dale, and time specified below (list documents o objects):

For a deseription of the documents requested, please see Scheduie A attached to this subpoena.

PLACE  Howrey, LLP, 1299 Pernsylvania Avemue, N.W., Washington, DC 20004 DATE AND TIME
Attention: Christine Spinella Davis §/29/2007 5:00 p.an

£J YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

PREMISES , DATE AND TIME

Any organization not a party io this suit that is subpoenaed for the taking of a deposition shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its bekalf, and may set forth, for each peron designated, the
matters on which 1he person will testify, Federa) Rules of Civil Procedure, 30(b)6).

'fSSUE.N OFFICER'S §) JTURE AND TTiLE INDICATE IF ATTQ) Y FOR, PLAINTIET OR DEFENDART) DATE '
- A‘ﬁ’vuﬁ' ; MM L 57?:: / o7,

ISSUING OFFICER'S NAME, ADDRESS AND PRONE NUMBER
Laurz 8. Shores, Bsq.

Howrey LLF, 1209 Pennsylvanita Avenue, N.W., Washington, DC 20004 (202) 783-0800

(See Rule 45, Feders] Rulas of Givil Proce dure, Subdfivisions {6, (), and (e}, on wexl prge)
Vifaction ts pending in district offier than dstrict of issuance, stete district under case pumber,

Amoricen LbgalMat, Ine.
W P WITSAD®. com
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PROOE OF BERVICE
DATE FLACE
SERVED:
SREVED O (PRINT NAME) AR OF SERIE
SERVED RY (PRINT KAME) TLE
DECLARATION DF SERVER.

1 declare under penalty of perjory under the Jaws of the United States o‘f America that the foregoing information contzined

in the Proof of Setvice is true and correct,

Execoted om

DATE

SHGNATURE OF SERVER

ADDRESSE OF SERVER

Ruile 45, Federal Rules of Civil Procedure, Subdivisions (6), {d), 2nd {¢), as amended on December 1, 2006:

(cy PROTECTION OF PERSONS SURJECT TO SUBFOENAS.

{13 A party or an attormey responsiile for fae isuance pnd sorvice of o subpoers gholl mke
repsopable sieps W avold imposing wados bxaden oF Gxprse oa & penen sulbjedt o Lhal
subpostia. The court ¢ bebalf of which \he subpoens wis isted ot enfores thic duty snd

Hrpase ook e party of stiomey in breach of $is duly pn epproprinte ssaction, Which may *

e byt Dot Bmited ro, Jost somings and nroasonnble swmey’s fs.

{2} {A) A person izl fo produes and prmmlt § copyling. testing, of
sarpling of Guslgnated Yy stored ink ek, papots, docurtatt of aghle
things, or inspection of premises nwd not pppear i person of the pircr of production or

0 umiets commanded 1 appeer oy depasition, kesdng or sl
(B)www(murmmammmwmwmx
tspection, oopying, tstmg, or surpling mey, within 14 days pfier syvice of the wibpoch o befor
The Hod: sposified for compliancs #such time is Teas than 14 waﬁwmmam
‘mmmm;mmmmm il writien obeetl ducing any ur ol of fhe
desighated nfﬂ.: i -»-nrwpmdnmgﬂsmn(uﬂbrmud
mnmuunmlhcﬁamwﬁmmmﬁeﬁmﬁmwm e panty serving fhe sobpoent
shull not be ctitiod o Invpect, ooy, st ox sawmpit the smateriads or inspect the preniises txvept
mwwmmofﬁemwwmmmmm i obijaction has bes made,
the paity Sarving the subpbooa iy, upot notite to the person commexded to product, meve 2t
ey figne for an order 1o compel the producton, Mspection, copying, willsg, o sarapling.
Smﬁanordnwcmpcls%m PIOLEC By Potion wh i not 1 pany o cificer of 2 party fom
cwpetst pesulling fron the soapection, copying, testing OF ssopiltg commanded,
m(a)mmmmcmmbywmhammmmmmmwmm
.'l\!b})(‘.cﬂll
(1) fadis to allow b time fior comg
(i) rraulres & porson win 1t D010 porty of ao oﬁwr n!‘apanymmvcl o ke
mrore flre 00 niiks. from e place where that person recides, 55 o pegalarly tonshos
business &pmsuﬂ. excepn ha, subjoct o the proviskms orch\tse{e)ﬁ)m)(ui)sf%mk seeh e
person mry ik order & atiend wind be comminded to tavel fom aoy such pleee wiin the
stute in wikeh the irful is held;
(i) requires discloiure of privifeged or other prott=1ed maker and po exczmion or
wakver apphts; of
(v} edbjoots @ pevson to yndus burden,
B 1¥ & subpoons
(3) requires distiostrs. of b tede kexret o otber confidential riearch, dmbpvmnr,
oreommmmmﬁmmﬂmor
41 wauiees dlonume of sn voretsioed ciperts oplafon or informsdon net
asibing specilic events of octamiences in dispube and pepuling from the expert’s vy wado
maimmqumafmypmy or
(i) requires & pesson who f5 50t = psty or s offier of a paty 1o jneur substamtind
cxpeass 4 tuval moze thin 100 milcy to attond tinl, 4he court may, 6 protest & persva subjent

10 or afforted by e subpoena, quask or modfy the tubpoens or, i the party n whose behalf
mm {5 ftsued ghaws o pobstaotial 2eed lor te werlmony or el that carmot be

et withaut eadue hurdstip std nusures thad the persan to Whotn the suhpoens it
afdressed will be reasomsbly cowpesaul, the comt'may odér sppetrns or produston only
upan specified comlitions,

(DY DUTIES IN RESPORDING TO 0 SUBFOERA, N
shall produce: fiem a8

(13 (A) A persom responding o a 1o pendce: <
s ket in dhe wpusl of bush DTSIB“-LT i Jbe] thet to eosreapond wity
e carepories in the demand,

Ifnsmmmmtwdxfmmoz&mﬁwpmdw elocnonieally stored
o mmpﬁndhxsmamﬂmmmstpmdwtbemwwmafomm
endinadly thamteing b oor & o forh or forms dat are respmbly

{C) A persom arsponding 19 a subpocad need not produce the same slertronienly smted
mfiprmation I more then one fomn.

{03 A person tesponding e o subpoens noed ot provide discovery o electronically
stomed fnfimmation fiom sowees that gie person identities a5 ok reasetbly scosesible becwrse
of uodine burden or ot mmnwmmwe@mﬁ,wmmm
dsm’aykswgnmstww&n‘ f st is not 3hY
of waxive burden or cost, If fhat showing &5 made, Y ootnt ey nonciheless onder dmoww
fiows wock soirees. i the requesting purty shows pood csne, sonsigering the limitstioss of Rule
26920, The cout may spocly eonditions for the diobvery.

(,A_)Wigm' £ i mﬂ;guct'bﬁ by B withhedd oz & claim hut it Is privikoped
wnub;m:a as trinkp joks, the olafn Shall bo mnds Sxprossly and
Mmmmwa&mﬂmmwwmmmmmww
not produned that s mifident to conbe the demnnding party o ooptest & cluim,

B} it informatan is produced b mesponze #0 & subpoens gt b sulbfect to 2 clafn of
privilege or ol proterion ps wiakpreparmaion seateral, (o person Tiking b el may notify
oy prcty Bt pecsived the inforination of the claiss aid the basts for it After being notified,
» party mestprommpily returs, sequodter, of destey e specified nfhromtisn mmd eny copies it
hia and gary Rl wse or disclose the information umil foe claim ke resolved, A recelving party.

Wiy prospddy present the infoosation € e coun seder ses) for g deserndiation of g eleim,
lfﬁte teceiving party disclnsed the infbomation belre belng wolified, 1 st toke meesposble
sleprs 19 setrieve B The person who produced the information s preserve. the ibformation
untih the ol v resptved.

{ey ConraMPT, Fatlure of any mmwmnlﬁmwwmwaswpmwm»mn
it person may be deemed & contempt of the cowrt Som which mcs;ibpomnmd.m
addoquite catee for SHilurs to obey exislk when & subpocgi pupors a 303

whend or produce pt B place a0t within the Tiofs provided by clwae (i) ofmbpmmph

ExEXA Raricm LageiNat, e,
W, ot WorkTow, com
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SCHEDVLE A

D ONS

In addition to the deﬁnitio.ns set forth in Rule 26 of the Federal Rules of Civil
Procedure, the following definitions apply to each of the foﬁo“ﬁng tequests:

1. The terms “AMD” means Advanced Micro Devices, Inc. and AMD
International Sales & Service, Ltd. and any parent, subsidiéry or affiliate entities, as well
as the owners, partners, officers, ciirecfots, employees, Qgenm, and other representatives
of Advinced Micro Devices, fuc., and AMD International Sales & Servioe, Ltd.

2. The term “Inte]” pieans Intel Corporation and Intel Kabushiki Kaisha and
any p:;:ent, subsidiary or affiliate eéntities, as well a5 the owners, partners, officers,
directors, employees, apents, and other representafives of Intel Corporation and Intel
Kabushild Kaisha,

3. The term “GPG” means Glover Park Group located st 3299 K. Street,
N.W., Suite 500, Waghingion, DC 20007, and any parent, subsidiary or affiliate entities,
as well as the ovwmers, partners, officers, directors, employees, apents and other
representatives of GPC., .

4. The term “Complaint” roeans the complaint filed by AMD apainst Intel jn
the United States District Court for the District of Delaware on June 27, 2005, case
number CA 05-441. ‘

5. The term “person™ means any natural person or legal entity, inchuding, but
not limited to, any corporation, partnership, proprigtorship, firm, trusi, association,
poverntuent entity, orpanization or group of persons.

6. The term “custormer” means any actual or potentia) purchaser of
microprocessors or computer systems that incorp(;ral:e Ticroprocessors, including, but

not limited to original equipment manufacturers (“OEMs™), distributars, retailers, dealers,
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original design manufacturers (“ODMs”), system builders, distributors, assemblers, and
resellers.

7. The term “communication” meens the transmittal of information and
encompasses every medium of information transmittal, including, but not Jimited to, oral,
written, graphic and electronic communication.

8. The term “document” i$ synonymous in meaning and equai in scope to the
usage of the term in Fed. R. Civ. P. 34{g), inclnding, without limitation, elecironic or
computerized data compilations. A draft or non-identical copy constitutes a separate
docurnent within tﬁe meaming of the term.

i 9. The terms "relate to, “relating to,” “related to,” and “mncm.g” mean
constituting, pertaining to, making reference to, comprising, evidencing, alluding to,
responding to, connected with, commenting on, with respect to, about, regarding,
resulting from, embodying, explaining, supporting, discussing, showing, describing,
reflecting, analyzing, setting forth, in respect of, having a direct relationship to or in any
way being factually, legally or logically connecte',d to, in whole or in part, the stafed
subject matter.

10.  Any term siated in the singular incledes the plural and vice versa.

11, “Any” and “each™ are understood to include and epcompass “all.”
: 12.  Whenever the conjunctive is used, it shall also be taken in the disjunctive,
. and vice versa.
INSTRUCTIONS
The following imfttuctions apply to the document requests below and should be
considered as part of each such request:
1. Purnish all responsive docur;nents prepared, generated, created and/or '

received from April 1, 2000 through the present, and which are in your possession,
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custody or control or in the possession, cusiody or control of your representatives and
apents, including all former and current counsel.

2. This document requaest requires the production of all original documents,
all non-identical copies of such documents, ell versions of such documents, and any
preliminary drafts thercof that are within your possession, custody, or control or in the
possession or control of your representatives and agents, including all former and current
connsel. ‘

.3. " This request qumres the pmductxon of electromc docurments. To the
extent both identical papet and electronic versions of a document may exist, please
produce only the electronic versions of the document at this time. Intel, however,
reserves the right to later request the paper version of the document,

4, If apy portion of a document is responsive to any tequest, the entire
document must be produced.

5. With respect to any responsive documents which you decline {o produce.
because of a claim of privilege, provide the fo]lowix;g information as to each document:
the date, author and type of document; the names and job titles of the persons to whom
the document was sent; a summary of the content of the document; and 2 detailed
description of fhe grounds for the claim of privilege. .

6, All documents that respond, in whole or in part, to any pert of any request
hetein, should be produced in their entirety, in unredacted form, i_:nc]uding all aﬁachinants
and enclosures, as they are kept in the ordinary course of business. If any mformation
specified in any request appears on any page of any document, all pages of the document
should be produced in response to the request.  To the extent you redact any document
covered by this discovery request, furmish e list specifying: (a) the document and pages
redacted; (b) the nature ;af the material redacted, and (c) the basis of the redaction.
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7. The documeni requests herein shall be deemed contimuing Request, end
you must supplement your answers promptly if and when you obtain, create, discover, or
bevome aware of additional documents relevant to any of these requests,

DOCUMENTS REQUESTED

1 A}I documents concerning or relating to any litigation proposed or contemplated
by AMD againsi Jntel.

2, All documents concerning or relating to any communications with AMD, the lav;f
firm of O’Melveny & Meyers, LLF, and/ot any other petsons acting on AMD’s behalf,
concening or refated to any litigation proposed or contemplated by AMD aéainst Intel,

3. All documents concerning or relating to any possible or dctnal investigation of
Intel by the United States or a foreign governmental entity.

4, All documents concerning or relating to any commumcahons with AMD, the law
firm of O’Melveny & Meyers, LLF, and/or any other pemons acting ont AMD’s behalf,
conceming or relating to any possible or actnal investigation of Intel by the United States

or a governmental entity.



Exhibit B



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ADVANCED MICRO DEVICES, INC., 2
Delaware corporation, and AMD
INTERNATIONAL SALES & SERVICE,
LTD., a Delaware corporation,

Civil Action No. 05-441 JITF

Plaintiffs,

)
)
)
)
)
)
)
vs. . )
o : )
INTEL CORPORATION, a Delaware )
corporation, and INTEL K ABUSHIKT )
KAISHA, a Japanese corporation, )

)

)

Defendants.

IN RE:
) Civil Action No. 05-MD-1717-JJF
INTEL CORPORATION )

OBJECTIONS OF THIRD PARTY GILOVER PARK GROUP AND OF PLAINTIFFS
ADVANCED MICRO DEVICES, INC. AND AMD INTERNATIONAL SALES &
SERVICE, LTD. TO INTEL CORPORATION’S AND INTE]L, KABUSHIKY KAISHA’S
SUBPOENA ISSUED TO GLOVER PARK GROUP

Pursuant to the Federal Rules of Civil Procedure, including Rules 26 and 45, and the
Local Rules of the United States District Court for the District of Delaware, third party Glover
Park Group and plaintiffs Advanced Micro Devices, Inc., and AMD International Sales &
Service, Ltd. (collectively, “AMD™),! each on its own behalf and together, hereby object to the
subpoena served upon Glover Park Group (“Glover Park™) by defendants Intel Corporation and

Intel Kabushiki Kaisha (coilectively, “Intef™).

' In the subpoena, AMD is defined to include, among other things, its “agents and
representatives” and AMD asserts these objections on their behalf, including on behalf of its
counsel, O"Melveny & Myers LLP. For the avoidance of doubt, however, O°’Melveny & Myers
LLP, also separately objects to the production of material sought by this subpoena, including
material that is profected from disclosure by the attorney-client privilege, the attorney-work
product doctrine, and other applicable privileges or protections.
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GENERAL OBJECTIONS

Glover Park and AMD each assert the following General Objections in response to each
and every Request in the subpoena, whether or not they are separately stated in each response:

1. Glover Park and AMD each objects to each and every Request, and to the
subpoena in its entirety, on the ground that it is an inappropriate effort to invade the attomey-
client privilege and work product privileges and is propounded for improper tactical purposes
and not for the purpose of‘ob‘taining discoverable information. Glover Park and AMD: also
each objecfs 1o the subpoena a;; a hole and to each 'mdiviciua.l Request on the grou‘nd that it
specifically calis for information that is protected from disclosure by the attorney-client privilege,
the attorney work product doctrine, and other applicable privileges and protections. Glover Park
will not provide any such privileged or protected information.

2. Glover Park and AMD each objects to each and all of Intel's purported
“Instructions™ to the extent they purport to impose obligations that are unauthorized by,
additional to, or inconsistent with Rules 26 or 45 of the Federal Rules of Civil Procedure or the
Local Rules of the United States District Court for the District of Delaware, Glover Park will
not comply with any such unauthorized, additional, or inconsistent instructions.

3. Glover Park and AMD each objects to each and every Request o the extent it
calls for information thal contains or reveals trade secrets or other confidential research,
development, commercial, financial, or personnel information, which, if disclosed or
disseminated without restriction to Intel or third parties, could adversely impact AMD’s or
Glover Park’s business. Glover Park will not produce any such confidential information except

pursuant to the protective order.
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4, Glover Park and AMD each objects to each and every Request to the extent it
calls for information held subject to contractual or other legal oblipations of confidentiality owed
to its employees, clients, customers, or other third parties. Glover Park will not produce any
such third party confidential information except pursuant to the protective order.

5. Glover Park and AMD each objects to Intel’s definition of the word “customer”
as vague, ambiguous, and overbroad. Using that definition renders these Requests unduly
burdensome, and results in their seeking information that is not relevant to the claim or defense
of any party or reasonably calculated to lead to the discovery of admissible evidence.

6. Glover Park and AMD each objects to Intel’s definition of the words “relate to,”
“relating to,” related t0” and “conceming,” as vapue, ambiguous, and overbroad. Using that
definjtion renders these Requests unduly burdensome, and results in their seeking information
that is not relevant to the claim or defense of any party or reasonably calculated to lead to the
discovery of admissible evidence.

7. Glover Park and AMD each objects to the Requests in that they seek information
that is neither relevant to the claims or defenses of a party nor reasonably likely to lead to the
discovery of admissible evidence, and information that, even if it were relevant, could be
obtained from other sources that would not require the production of information protected by
the attorney-client privilege, the work product doctrine, or other applicable privileges and
protections.

8. Glover Park and AMD would be willing, and hereby offer, to meet and confer

with Intel about Intel’s Requests and Glover Park and AMD’s objections,
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RESPONSES TO REQUESTS

REQUEST NO. 1:

All documents concerning or relating to any litigation proposed or contemplated by AMD
against Intel.
RESPONSE TO REQUEST NO. 1:

Glover Park and AMD incorporate their General Objections into this Response. Glover
Park and AMD also object to this Request on the ground that it is vague and ambiguous,
overbroad, and unduly burdensome. Glover Park and AMD also object to this Request on the
ground that it calls for the prodluction of documents and information that is neither relevant to
the claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible
evidence. Glover Park and AMD further object to this Request on the ground that it seeks
information that is protected by the attorney-client privilege, the work product doctrine and
other applicable privileges and protections. Glover Park will not produce documents in
response to this Request as drafted.

REQUEST NO. 2:

All documents concerning or relaling to any communications with AMD, the law firm of
O’Melveny & Meyers LLP, and/or any other persons acting on AMD’s behalf, éoncerning or
related to any Litigation proposed or contemplated by AMD against Intel. |
RESPONSE TO REQUEST NO., 2:

Glover Park and AMD incorporate their General Objections into this Response. Glover
Park and AMD also object to fhis Request on the ground that it is vague and ambiguous,

overbroad, and unduly burdensome. Glover Park and AMD also object to this Request on the

RLF1-3166736-1



ground that it calls for the production of documents and information that is neither relevant to
the claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible
evidence. Glover Patk and AMD further object to this Request on the ground that it seeks
information that is protected by the attorney-client privilege, the work product doctrine and
other applicable privileges and protections. Glover Park will not produce documents in
response to this Request as drafied.

RESPONSE TO REQUEST NO. 3:

All documents concerning or relating to any possible or actnal investigation of Intel by
the United States or a foreign governmental entity.

RESPONSE TO REQUEST NO, 3:

Glover Park and AMD incorporate their General Objections into this Response. Glover
Park and AMD also object to this Request on the ground that it is vague and ambiguous,
overbroad, and unduly burdensome. Glover Park and AMD also object to this Request on the
ground that it calls for the production of documents and information that is neither relevant to
the claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible
evidence. Glover Park and AMD further object to this Request on the ground that it seeks
information that is protected by the aftorney-client Privilege, the work product doctrine and
other applicable privileges and protections. Glover Park will not produce documents in
response to this Request as drafied.

REQUEST NO. 4:

Al documents concerning or relating to any communications with AMD, the law firm of

O’Melveny & Meyers, LLP, and/or any other persons acting on AMD’s behalf, conceming or

RLFI-3166736-1



relating to any possible or actual investigation of Intel by the United States or a governmental
entity.

RESPONSE TO REQUEST NO. 4:

Glover Park and AMD incorporate their Genetal Objections into this Response. Glover
Park and AMD also object to this Request on the ground that it is vague and ambiguous,
overbroad, and unduly burdensome. Glover Park and AMD also object fo this Request on the
ground that it calls for the production of documents and information that is neither relevant to
the claims or defenses of a party, nor reasonably likely to lead to the discovery of admissible
evidence. Glover Park and AMD further object to this Request on the ground that it seeks

information that is protected by the attorney-client privilege, the work product doctrine and

other applicable privileges and protections.

response {0 this Request as drafted.

OF COUNSEL:

Charles P. Diamond, Esq.
cdiamond@omm.com

Linda J. Smith, Esq.
Ismith@omm.com

O’'Melveny & Myers LLP

1999 Avenue of the Stars, 7th Floor

Los Angeles, CA 90067

(310) 246-6800

Mark A Samuels, Esq.
msamuels@omm.com
O’Melveny & Myers LLP
400 South Hope Street
Los Angeles, CA 90071

213-430-6340

Dated: June 18,2007

RLFi-3166736-1

Glover Park will not produce documents in

IsiFrederick L. Cottrell, I

Jesse A. Finkelstein (#1090)

Frederick L. Cotfrell, IIY (#2555)

Chad M. Shandler (#3796)

Steven J. Fineman (#4025)

Richards, Layton & Finger, P.A.

One Rodney Square

P.O. Box 551

Wilmington, Delaware 19899

(302) 651-7700

Finkelstein@rlf.com

Cottrell@rlf.com

Shandler@rlf.com

Fineman@rlf.com

Attorneys for Plaintiffs Advanced Micro
Devices, Inc, and AMD International Sales &
Service, Ltd.




CERTIFICATE OF SERVICE
I hereby certify that on the 18th day of June, 2007, true and correct copies of the

foregoing were cansed to be served on counsel of record at the following addresses as indicated:

YIA HAND DELIVERY
Richard L. Horwitz, Esquire
Potier Anderson & Corroon LLP
1313 North Market Street
P.0O.Box 951

Wilmington, DE 19899

James L. Holzman, Esquire
Prickett, Jones & Eliott, P.A.
1310 King Street

P.O. Box 1328

Wilmington, DE 19899-1328

VIA FEDERAL EXPRESS
Darren B, Bernhard, Esquire
Howrey LLP

1299 Pennsylvania Avenue, N.W.
Washington, DC 20004-2402

Daniel A. Small, Esquire
Cohen Milstein, Hausfeld
. & Toll, LL.C.

1100 New York Avenue, N.W.
Suite 500 - West Tower
Washington, DC 20005

Robert E. Cooper, Esquire

Daniel S. Floyd, Esquire

Gibson, Durn & Crutcher LLP

333 South Grand Avenue

Los Angeles, California 900713197

/s/Frederick L. Cottrell IIT
Frederick L. Cottrell, III (#2555)
Cottrell@rif.com
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CaD BE {Rev, 12/06) Subpoena i 1 Civil Case

Issued by the

UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

Advanced Micro Devices, Inc., and
AMD International Sales & Services, Ltd.

v SUBPOENA IN A CIVIL CASE
Inte] Corporation and Inte] Kabushiki Kaisha :
' C . 05—'441~JJ'F, MD_L‘ t?S-l'?l'?—]JF. )
imRE: intel Corp Microprocessor Antitrost Litigation ase Number . United States. District Court, District
of Delaware

TO: Glover Park Group

3299 K Strest, N.W., Suite 500

Washington, DC 20007

O you ARE COMMANDBD to appear in the United States District court 2t the place, date, and time specified below to
testify in the ebove case. .

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

YOU ARE COMM ANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
m the above case.

Pl AGE OF DEPOSITION Howrey LLP, 1299 Pennsylvania Avenue, N.W. Washington, D.C. 20004 DATE AND TIME

April 21, 2002 @ 10:00 a1,

B YOU ARE COMMANDED to protuee snd permit inspection and copying of the following documents or objecls at the
piace, date, and time specified below (fist documents or objests):

For a description of the supplemental documents requested, please see Schedule B attached to this subpoena.

PLACE  Howrey LLP, 1299 Penpsylvania Avenue, N.W., Washington, BC 20004 DATE AND TIME
Atteption: Christine Spinella Davis - Aprl 21, 2002 @ 10:00 a.m.

3 YOU ARE COMMANDED to permit inspection of the folfowing premises at the date and time specified below,

PREMISES ' DATE AND TIME

Ay orpanization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more oﬁicem,'
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated, the
matters on which the person will testify, Federal Rules of Clvii Procedure, 30(b)(6).

ISSSU!‘NU OFFICER'S SIGRATURE AND TITLE ((NDICATE iF ATTORNEY FOR F'LAIN]'EFF OR DEFENDANT) DATE s

3 3 :
’}A i /QL meé Mﬁ;‘ wRartper : Aprxl S, 2009
LSSUIN[: omcskts}mmz ADDRESS AND PHONE NUMBER '
Thormas I. Dillickrath, Esq.
Howrey LLP, 1299 Pennsylvapia Avenue, N.W., Weskington, DC 20004 (202) 783-0800

{See Ruie 45, Federal Rules of Givil Procedure, Subdivisions (6}, (d), and (r}, on nexl poge)
' it acvion is penditg in disitiet other then district of issisnoe, state district under case awmber,

American LegalNet, e,
Fatins Werklow.com



AQ BE (Rev 12/06) Subpoens in a Civil Case

PROOF OF SERYICE
DATE PLACE
SERVED:
“SERVED ON (PRINT NAME) MARNER. OF SERVICE
SERVED TV (PRINT HAME} TAILE
DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing mformation contained

in the Proof of Service is true and correct.

Executed on

SIGMATURE OF SERVER

ADDRESS OF SERVER.

Rule 45, Federal Rujes of Civil Procedure, Subdivisions (c), (d}, and (&), as amended on December 1, 2006;

() PROTECTICN OF PERBONS SUBJTECT TO SUBFOENAS.

(1) A party or ar 2Homey responsible for the letance and service of a subpoen shell wke
ressopsble st to avold fmposing unfoe burden of experss op @ person subject fo that
vubpoens The court on behalf of which the subpoene was lssed iall enforeo this duty and
impase upon the party or aftorney in breach of this duty en approprixte sonction, which may
include, but fs not Jimited fo, Tott comings and p iatonable Alomay's foe,

(2 (A) A person swmmanded to produce and permit fnspection, eopying, testing, or
sampling of designated electronically Sored information, books, papess, decuments of fangibie
things, or inspection of premises need not appear in person at the plase of production or
irsprettion Hiless commandud to appear for deppsition, hearing or tdal,

(B) Sulject to paraggupht {42 of thils rule, a person commanted Yo produce and peruit
inspextion, copying, testing, or sampling may, within 14 days nfier strvive of the subpoena or bofore
Uy time speslfied for comphiance if such tiowe i less than 14 duys afler servive, sarve upon
{lye party or attamey desipnaied in the suhpama written otection e producing any oF Bl of the
degignated muterigls or inspection of e v O ta prod! niedmmcaliy stored
information b the form of forms requtsied. ifub;ud.nm Is made, , the panyservmg the milpocaa
shiell ot be eatited to aspect, copy, fest, or sample the muterials or inspect the premises except
pursunnt t an order of the cowrt by which the subpoena wes issued, If objection hus been made,
the pmtyse:wing the sutpoena may, upon hetice tm;w person cormmanded 1o produce, move ot
uy time for & arder to comype! the production, inspection, copying, testing, o sampling.
Such g onder fo comprl shalk proteet any prrsom wha i not 2 pexty or an offieer of & party from
sigmificant cxpense remilting fom the inspoction, copylng, testing, oF sampting comrnanded.

(3} (A3 O timely motion, e court by which a subpoen was issued shall quash ar modify the
sibpotta ifit

{1} faile to allow reasonoble Hime for comphiame;

(%) requires & pryzin who is not a party or on officer of 2 party to travel fo a plave
more than 106 miles from ke place where T person resides, s employed o regiady transacts
business in persor, except that, subject to the provislons of olause {YIYRNE) of this wile, such a
prsom ey in order to abtend izl be commanded fo travel from eny sush place within the
state in which tie tinl is held;

{1 requirss discloswre of privileged or ather protected matter and no waceplion o
wabver ppiies; or

{#¥) sebfecis 2 person 1o undue burden.

{B) ¥ u subpoena

() requires disclosure of a trade secrct of other confidential research, develnmnent,
ot compeyvial ml‘unnatwn,or

(i) requires disel of an teined experf’s oplafon of informatlon mot
deperibing specific evenls op ocourrences fn dispute and resuling from e expest’s study made
not et the request of soy parly, or

i) requires 4 proson who s not a parly or an ofTieor of a party to incr substamial

expense to trevel mave thar 0D miles to amenid trdsl, the conrt may, to protect & person subject

10 or affecied by the subpospa, quash or motify the subpaenz o, i the parly in whase behalf
the, subpotna is issard shows a rabstantial need for the testimony or meteral that eannot be
‘otherwise met without undue hardship and esqres that the perstm o whom the subooena is
sddressed will be peasonably compensatod, the court may ordet appearatice or production only
opon specified conditions,

(D} DUTIES N RESEONDTRG TO SUBPDENA, .

(13 (A3 A porson responding to 2 subpoena to Poedece docoments shelk profuce thom as
they are kept in the usuel covrse of businest o shall organize wid lehel them to corespond with
the categories in e demond.

(B) If 2 subpoena Soes nol speckly the forms or frms for yrodusing elecironicolly stored
1rrfoﬁtnahom & person tesponting o 8 subpoena must t prodnce the information i a fnn or
forms ir which Wie porson oolinasily mefntains &t of in 2 form or forms that s easombly
usehle.

{C) A person serponding to subpoea need not produce the same electronically stared
informrt{on in more: tan one fom.

(D) A persoik responding to w suhipoens need not provide discovery of eloctroically
siored inforation from sources that the porson dentifies oy pot reasonably sccesdbie bremiss
of undwe burden or cost, On motion to compel discovery or Lo quash, the porson Bom whom
discovery i spught must show thet the information sought i pot reasonably ncessdhie besausy
of ymiue burden or cost. IF that showing & made, the conrt mey nopetheless order discovery
from guch sourens if the requosting party shows pood case, considering the limltstions of Rule
26[OX2HC). The cowmt may pecify eonditlans for the discovery.

{2){A) When information subjiot to 2 sabpoens Is withheld on a cafm that it i& privileged
or subject 36 protestion as triskmepanlion malerinls, the claiin sholl be mede expressly and
shafl b¢ supported By 2 desexiption of the nature: of the ducuimens, communications, or things
ot prodyced thet s sulficlant 4 emable the demanding party to contest the claim.

(B} If information is psuduoaé in stsponse fo 2 subpoona that i subjoct to a cleim of
privilege or of protention as triak, jon st the parwnmahng the claim. may potify
=1y pecty that rectived the information of the clatm and ihe besis for it, Afer being notifled,
# party must prompty retom, sequester, or destray e specified inforraation and any epples it
hes sad smay aot use o disclose the information wafl fhe claim Is esolved. A receiving party
may promplty predant the information fo the conrt wnder ses! for 2 determination of the claim,
b reeciving party disclosed the inforrmation bafore being notified, # must toke reasorable
seps o retriove it The person wio produced the information must preserve the infromation
antit the saim fs rstived,

{2y ContrPy, Feilure of any person without sdequate excuse fo obey a sobpeens: Ferved npon
gt persop may be deamed o conempt of e court from which 1be subposns istutd. At
sdequate cause for faflure fo obey eatists when a subpoen prusports to sequite 8 nonparty tv
atend or produce 8 g plece nal within the Hmite provided by dsuse (i} of stbparzgruph

(SH3NA Amefican LegaiNel, N,
o, FaimeWorkdTow. com
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SCHEDULE A

DEFINITIONS AND INSTRUCTIONS

In addition to the definitions set forth in Rule 26 of the Federzl Rutes of Civil Procedure,
the following definitions apply to each of the following requests;

1. The terms “AMD” means Advanced Micro Devices, Inc. and AMD International
Sales & Service, Lt_d. and any parent, subsidiary or affiliate entities, as well as the owners,
paitnéfs; oﬁicers; difecm;'s, eml‘)ioyl,'ees, agents, and othér representatives of Advanced Micro
Devices, Inc., and AMD Internationa) Sales & Service, Lid.

2. The term “Intel” means Intel Corporation and Intel Kabushiki Kaisha and any
parent, subsidiary or affiliate entities, as well as the owners, pariners, officers, directors,
employees, agents, and other representatives of Intel Corporation and Intel Kabushiki Kaisha.

3. The termn “GPG” means Glover Park Group located at 3299 K Sireet, N.W., Suite
500, Washington, DC 20007, and any parent, subsidiary or affiliate entities, as well as the
owners, partners, officers, directors, employees, agents and other representatives of GPC.

4, The term “x86 Microprocessors” means microprocessors that run the Microsoft
Windows and Limx families of operating systems.

5, The term “Complaint” means the complaint filed by Alvﬂ)‘against Inte] in the |
United States District Court for the District of Delaware on June 27, 2005, case number CA 05~
441,

6. The term “Service” means any work related to public relations, media relations,

strategic messaging, corporate communications, advocacy andfor focus groups.



A The term “person™ means any natural person or legal entity, including, but not
limited to, any coiporation, partnership, proprietorship, firm, trust, association, govemment
entity, organization or group of persons.

B, The term “customer” means any actual or potential purchaser of microprocessors
or computer systems that incorporate microprocessors, including, but not limited to original
equipment manufacturers (“OEMs™), distributors, retailers, dealers, original design
manufacturers (“ODMs™), system buildess, distributors, assemblers, and resellers,

9, The term “communication” means the transmittal of information and
encompasses every medium of information transmittal, including, but not limited to, oral,
written, graphic and electronic communication.

10.  The term “document” is synonymous in meaning and equel in scope to the usage
of the term in Fed. R. Civ. P. 34(a), including, without lisnitation, electronic or computerized
data compilations. A draft or non-identical copy constitutes a separate document within the
meaning of the term.

11.  The terms "relate to, “relating to,” “related to,” and “concerning” mean
constituting, pertaining to, making reference to, comprising, evidencing, alluding to, responding
to, connected with, commenting on, with respect to, about, regarding; resulting from, embodying,
explaining, supporting, discussing, showing, describing, reflecting, analyzing, setting forth, in
respect of, having a direct relationship fo or in any way being factually, legally or logically
connected to, in whole or in part, the stated subject matter.

12.  Any term stated in the singular includes the plural and vice versa.

13. “Any” and “each™ are understood to include and encompass “all.”



14.  Whenever the conjunctive is used, it shall also be taken in the disjunctive, and

vice versa.

DEPOSITION TOFPICS
1. Any Services provided by Glover Park at the request of, on behalf of, or related to

AMD from Tuly 1, 2004 throungh February 28, 2005, including without limitation Services related
to the following subject matter:

a. Intel;

b. Project Slingshot;

C. “Fair and open competition" in the market for x86 Microprocessors, as
referenced during the deposition of Ms. Beth Ozmun on March 6, 2009; aﬁd

d. The project or program referred to as “Break Free.”

2. From July 1, 2004 through Febmary 28, 2005, Glover Park’s knowledge of any

facts that form the basis of any claims against Intel related to the market for x86

microprocessors, and/or any litigation proposed or contemplated by AMD against Intel.
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SCHEDULE B

DEFINITIONS

In addition to the definitions set forth in Rule 26 of the Federal Rules of Civil
Procedure, the following definitions apply to each of the following requests:

1, The terms “AMD™ means Advanced Micro Devices, Inc, and AMD
International Sales & Service, Ltd. and any parent, subsidiary or affiliate entities, as well
as the owners, partners oﬂicers duectors employees agents a_nd other representatwes
of Advanced Micro Devices, 1nc and AMD [nternatlonal Sales & Service, Ltd.

2. The term “Inte)” means Intel Corporation and Inte] Kabushiki Kaisha and
any parent, subsidiary or affiliate entities, as well as the owners, pariners, officers,
directors, employees, agents, and other representatives of Intel Corporation and Intel
Kabushiki Kaisha,

3. -The term “GPG” means Glover Park Group located at 3299 K Street,
N.W., Suite 500, Washington, DC 20007, and eny parent, subsidiary or affiliate entities,
as well as the owners, partners, officers, directors, employees, agents and other
representatives of GPC.

4, The term “x86 Microprocessors” means microprocessors that run the
Microsoft Windows and Linux families of operating systems.

5. The term. “Complaint™ means the complaint filed by AMD against Intel in
the United Stales District Court for the District of Delaware on June 27, 2005, case
number CA 05-441,

6. The term “Service” means any work related to public relations, media

relations, strategic messaging, corporate communications, advocacy and/or focus groups.



7. The term *“person™ means any natural person or legal enfity, including, but
not limited to, any cbrporatiOn, partmership, proprietorship, firm, trust, association,
government entity, organization or group of persons.

8. The term “customer” means any actual or potential purchaser of
microprocessofs or computer sysiems that incorporate microprocessors, including, but
not limited to original equipment manufacturers (“OEMs™), distributors, retailers, dealers,
original degign manufacturers (“ODMs™), system builders, distributors, assemblers, and
resellers.

9. The termn “communication” means the transmittal of information and
encornpasses every medium of information transmittal, including, but not limited to, oral,
written, graphic and electronic communication.

10.  The term “document” is synonymous in meaning and equal in scope to the
usage of the term in Fed. R. Civ. P. 34(2), including, without limitation, electronic or
computerized data compilations. A draft or non-identical copy constitutes a separate
document within the meaning of the term.

11.  The terms "relate to, “relating to,” “related to,” and “concerning” mean
constifuting, pertaining to, making reference to, comprising, evidencing, alluding to,
responding to, connected with, commenting on, with respect to, about, regarding,
resulting from, embodying, explaining, supporting, discussing, showing, describing,
reflecting, analyzing, setting forth, in respect of, having a direct relationship to or in any
way being factually, legally or logically comected to, in whole or in part, the stated
subject matter.

12.  Any term stated in the singular includes the plural and vice versa.

13.  “Any” and “each” a.tc understood to inciudc and encompass “all,”

14.  Whenever the conjunctive is used, it shall also be taken in the disjunctive,

and vice versa.



INSTRUCTIONS

The following instructions apply to the document requests befow and should be
considered as part of each such request:

1. Furnish all responsive documents prepared, generated, created and/or
received from June 1, 2004 through May 1, 2005, and which are in your possession,
custody or control or in the possession, custody or control of your representatives and
agents, including all former and current counsel.

o2 This documerit request requires the production of all original documents,
all noﬂwide‘nticél copies of such docmﬂént's,’ all versions of such docﬁments, and any
preliminary drafts thereof that are within your possession, custody, or control or in the
possession or contro} of your representatives and agents, including all former and current
counsel,

3. This request requires the production of electronic documents. To the
extent both identical paper and electronic versions of a document may exist, please
produce only the electronic versions of the document at this time, Intel, however,
reserves the right to later request the paper version of the docu:ﬁent.

4. If any portion of a document is responsive to any request, the entire
document must be produced.

5. With respect to any responsive documents which you decline to produce
because of a claim of privilege, provide the following information as to each document:
the date, author and type‘ of docurnent; the names and job titles of the persons to whom
the document was sent; a summary of the content of the document; and a detailed
description of the grounds for the claim of privilege.

6. All documents that respond, in whole or in part, to any part of any request
herein, should be produced in their entirety, in unredacted form, including all attachments
and enclosures, as they are kept in the ordinary course of business. If any information

specified in any request appears on any page of any document, all pages of the document
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should be produced in response to the request. To the extent you redact any document
covered by this discovery request, furnish a list specifying: (a) the document and pages
redacted; (b) the nature of the material redacted, and (c) the basis of the redaction.

7. The document requests herein shall be deemed continuing Request, and
you must supplement your answers promptly if and when you obtain, create, discover, or
become aware of additional documents relevant to any of these requests.

SUFPLEMENTAL DOCUMENTS REQUESTED

3. AII documents concemmg or relating to any Servxces provided by Glover
Park for or on behalf of AMD, including without hmxtanon Semces related to public
relations, stretegic messaging and/or communications.

6. All documents concerning or relating to any Services provided by Glover
Park for or on behalf of O'Melveny and Myers LLP, including without limitation
Services related to AMD and/or Intel.

7. All documents concerning or relating to Intel's conduct in the market for
x86 Microprocessors.

3. All documents concemning or relaling to fair and open competition in the

matket for x86 Microprocessors.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ADVANCED MICRO DEVICES, INC,, a
Delaware corporation, and AMD
INTERNATIONAL SALES & SERVICE, -
LTD., a Delaware corporation,

Civil Action No. 05-441 IIF

Plaintiffs,

INTEL CORPORATION, a Delaware
corporation, and INTEL KABUSHIKI
KAISHA, a Japanese corporation,

Defendants.

)

}

}

)

}

}

, )
V8. )
}

)

)

)

}

N RE: .
‘ y Civil Action No. 05-MD-1717-JJF
INTEL CORPORATION )

OBJECTIONS OF THIRD PARTY.GLOVER PARK GROUP AND OF PLAINTIFFS
ADVANCED MICRO DEVICES, INC. AND AMD INTERNATIONAL SALES &
SERVICE, LTD. TO INTEL CORPORATION'S AND INTEL KABUSHIKI KAISHA’S
SUBPOENA ISSUED TO GLOVER PARK GROUP

Pursuant to the Federal Rules of Civil Procedure, inclading Rules 26 and 45, and the
Local Rules of the United States District Court for the District of Delaware, third party Glover
Park G‘roup (“Glover Pa:k;’) and- plaintiffs Advanced Micro Devices, Inc., and AMD.

International Sales & Service, Ltd. (collectively, “AMD™), each on its.own behalf and

" In the subpoena, AMD is defined to inchude, among other things, its “agents, and other
representatives” and AMD asserts these objections on their behalf, including on behelf of its
counsel, O’Melveny & Myers LLP, To avoid doubt, O"Melveny & Myers LLP also separately
objects to the testimony and production of material sought by this subpeene, including to the
extent such testimony and material is protected from disclogure by the atforney-client privilege,
the attorney-work product doctrine, and other applicable privileges or protections.
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together, hereby object to the subpoena served upon Glover Partk by defendants Intel

- Corporation and Intel Kabushiki Kaisha (collectively, “Intel”).

GENERAL OBJECTIONS

Glover Park and AMD gach. assert the following General Objections in response o each
and every Deposition Topic (“Topic™) 'and Document Request _(“Raquest”) in the .subpoena,
whether ot not they are separately stated in each response: |

1. Glover Park and AMD each pbjécts to each and every 'Ii‘opicha.nd Request to the
extent it calls for the productic.m of documents and information protected froin disclosure by the
attorney-client privilege or any other applicable privilege or protection. Indeed, the subpoena in
its entivety appears to have been served for entirely improper and harassmeqt purposes, and not
for the purpose of obt:ain.ing any legitimate discoverable information, In any event, Glover Park
will not provide or produce any such privileged or oﬂiérv;rise protected information.

2. Glover Park and AMD each objects to the Subpoena in its entirety on the pround
that it violates the parties’ Stipulation Withdrawing Subpoenas Dﬁces Tecum to Potomac
(L;ounsel,‘ LLC, DC Navigatoré, LLC and Public Strategies, LLC and Restricting Future
Discovery from Consultants Retained to Influence Government Action dated December 7,
2007 (hereafter, the “December 7, 2007 Sﬁpulaﬁon”), wherein Intel apd AMD "agree[d] ﬁot to
serve or enforce subpoenas on‘ any similar consulting ﬁrm retained by or on behalf of the other
calling for ti:te. production of documents or testiﬁony related to activities designed‘ to influence
government or agency action,”

3. Glover Park and AMD each objects to the subpoena in its entirety on the ground
that it is an improper attempt to circumvent the Special Master’s orders regarding the scope of”

Intel’s discovery info AMIDD®s document preservation. activities.
TY P
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4, Glover Park and AMD each objects to the subpoena and the Requests set forth
therein on the ground that it constitiztes a second sﬁbpoena served by.Intel on the same third
party and calls for substantially the same documents, and is therefore unduly burdensome,
oppressi‘a;e and ﬁazassing.‘ Intel’sjji-ior subpoena was timely responded to, and Glo*;’er Park’s |
meet and confer agreement was complied with; this subpoena therefore represents an attempt
to ci:cuinveut the parties’ previous meet-and-confer process 4nd negotiated agreernents
reached concerning Glover Park’s responses to Intel’s first subpoena. '

5. Glo\;er Park and AMD each objects to the subpoena alnd t-he Topics set forth
.‘ therein on the ground that, in \'fiol.atéon of Federal Rule of CiviilPr‘ocedure 30(b)(6), Intel has
failed, ms required, to “describe with reasonable particularity the matters set forth for
examination.” Instead, each of the Topic set forth by Intel is vague, ambignous, overbroad and
unintelligible. As such, attempting to prepare and produce a witn;ess or witnesses to testify in
1'351;)01'153 to Intel*s improper Topics would impose u;1due burden and expense.on Glover Park
and AMD, Glover Park and AMD object to Intel’s subpoena and Topics on these grounds.

6. Glover Park and AMD each objer;ts to the subpoens in its entirety on the ground
that Intel has unilaterally imposed unreasonable deadlines by which Glover Partk and AMD
purportedly must respond to the subpoena. Intel served the subpoena on April 9, 2009, noticed
the deposition for April 2], 2009, and set the time for production of documents as thirty days
after service of the subpoena. Providing only twelve days’ notice for deposition and only
thirty days to collect, review a.;ld produce documents (both it hard copy and elecironic forrﬁat)
is an attempt by Intel to impose undue burden and expense on Glover Park and AMD in the
context of this litigation, Neither Glover Park nor AMD will be bound, therefore, by the time

deedlines for response set forth by Intel in its subpoena but, instead, will respond to the
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subpoena, if at all, only at reasonable times that hereafter may be agreed fo by and amonp
counsel for Intel and counsel for Glover Park and AMD.

7. Glover Park and AMD each objects to each and.all of Intel’s purported

“Definitions and Instructions™ set forth in Schedule A and the “Definitions”™ and *Instructions™ . |

.set forth in Schedule B of Intel’s subpoena on the grounds and to the extent that they purport to ‘
imwpoée obligations that are unauthorized by, additional to, or inconsistent with Rules 26 or 45
of the Fede:lsal Rules of Civil Procedure or the Local Rﬁles of the United States District Court
for the District of Delaware. Glover Park and AMD will not comply with or be bound by any
such unauthorized, additional, or inconsistent Definitions and Instructions,

8. - Without limiting any of the foregoing .objecﬁons, Glover Park and AMD each
objects to Intel’s deﬁniti(‘m of ﬁe word “Service™ as vague and ambiguous, overbroad and
unintelligible. Using that definition renders these Topics and Requests unduly burdensome, and
results in their seeking information that is nc;’t Televant to the claim or éefeﬁse of any party or
reasonably calculated to lead to the discovery of admissible evidence.

8."  Without limiting any of the foregoip.g objections, Glover Park and AMD each
objects to Intel’s definition of the word “customer” as vagne and mnbié;ﬁous, overbroad and
unintelligible. Using that definition renders these Topics and Requests unduly burdensome, and
results in their seeking information that is not relevant to the claim or defense of any party or
reasonably calculated to iead to the discovery of admissible evidence.

10.  Without Jimiting any of the foregoing objections, Glover Park and AMD each
objects to Intel’s definition of the words “relate to,’; “relating to,” related to” and “concerning,”
as vague ar'u:l ambipuous, overbroad and unintelligible. Using‘ that definition ;:ende.rs these

- Topics and Réquests unduly burdensome, and results in their seeking information that is not
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relevant o the piaim ‘or defense of any party ot reasonably calculated to lead to the discovery of
admissible evidénce. |

~11. Without limiting any of the foregoing objections, G'lover‘ Park and AMD each
objects to each und every Request and to Instruction No. 5 set forth in Schedule B of Intel’s
subl;oena that purports to re.quire. Glover Park to provide a log with regard toveach and every
docﬁment as fo which a claim of privilege is assested. By this instruction, Intel seeks to and

would impose undue burden and expense' on (Hover Park and AMD, and aftempts to evade prior

- stipnlations and court orders regarding the preparation of privilege logs. In addition, Glover Park

and AMD object to every Request and this Instruction No. 5 on the ground that Inte] has imposed

it not to serve any legitimate purpose but, rathet, in order to harass and oppress Glover Park and

" AMD!. Accordingly, Glover Park and AMD will not comply with or be bound by this Instruction.

12, Glover Park and AMD each objects to each and every Topic and Request to the
extent it calls for information that conta.in.s or reveals trade secrets or other confidential research,
development, commercial, ﬁnanci‘al, or i)ersonncl information, which, _if discloéed ot
disseminated without restriction to Intel or third parties, could: adversely impact AMD’s or
Glover Park’s business. Glover Park will not produce any such confidential iﬁformétion except
pursuant to the Protective Order.

13.  Glover Park and AMD each objects to each and every Topié: and Request to the
extent it calls for information nhcld su;t)j ect to contractnal or other fegal oblig‘ations of
confidentiality o;\wed to its employees, clients, customers, or other ti]ird parties, Glover Park wail
not produce any such third party confidential information except pursuant to the Protective Order.

14,  Glover Park and AMD each objects to the Topics and Requests in that they scek.

information that is neither relevant to the claims or defenses of a party nor reasonably likely to
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lead to the discovery of admissible eﬁdence, and information that, even if it were relevant, could
be obtained from other sources that would not require the production of information protected b.jf
applicable privileges and protections.

15 Glover Park and AMD would. be willing, and hereby offer, to meet and confer

with Intel about ntel’s Topics and Requests and Glover Park and AMD’s objections.

RESPONSES TO DEPOSITION TOPICS

TOPIC NO. 1:

Any Services provided by provided by Glover Park at the request of, on behalf of, or
relafed to AMD from Tuly 1, 2004 through February 28, 2005, including without limitation

Services related to the following subject'matter:

a, Intel;
b. Project Slingshot;
c. “Fair and open competition” in the market for x86 Microprocessors, as

referenced during the deposition of Ms. Beth .Ozmun on March 6, 2009; and

d, The project or program referred to as “Break Free.”

RESPONSE TO TOPIC NO. 1:

Glover Park and AMD incorporate their General Obj ections into this Response as though

fully set forth herein, Glover Park and AMD also object to this Topic on the ground that it

* violates the provisions and requirements of the Decermber 7, 2007 Stipulation. Glover Park and

AMD also object to this Topic on the ground that it constitutes an improper attempt by Intel to
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circumvent ﬁle Special Master’s January 22, 2009 Order regarding Intel’s Prior 30(b)(6)
_ Déposition Notice and other orders regarding the scope of Intel’s discovary into AMD’s
document preservation. Glover Park and AMD also object to this T;DIIJic to the extent that it
seeks information that is protected by ’;he-, aitomey—c}ient_:p‘r-iviiege or any other apﬁlicable
privilege or protectic;ns. Glover Park and AMD also object to this Topic on the ground that it is
vague and ambiguous, overbroad, and unduly bm'densorne. Glover Park and AMD also object to
this Topic én the ground that it does not “describe with reasonable particu‘iarityfthe matters for
examipation” ‘in violatfoh‘of F;aderal Rﬁle of Ci.\'ril Procedure 30-(b)(‘6r).. Glo\'rer Park and A.MD '
also object to this Topic on the groun.d that the subject matters for testimony purported to be ét;t
forth are inappropriate topics for deposition, in that no single witness or set of witnesses
reasonably could be identified, prepared or produced to testify reéa:rding such topics as drafted.
Glover Park and AMD also object to this Topic on the ground that it calls for iestim,on&‘ that is
neither relevant to the claims or defenses of a party, nor reasonably likely to lead to the discovary.
of admissible evidence. Glover Park will not produce a witness in response to this Topic as

drafted.

TOPIC NQ. 2t

From July 1, 2004 through February 28, 2005, Glover Park’s knowledge of any facts that
form the basis of any claims against Intel related to the market for x86 microprocessoss, ;ndfé)r |
any litigation proposed or contemplated by AMD against Intel.

RESPONSE TO TOPIC NO. 2:

Giover Park and AMD incorporate their General Objections into this Regponse as though

fully set forth herein. Glover Park and AMD also object to this Topic on the pround that it
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violates the provisions and quqiremeﬂts of the December 7, 2007 Stipulation. Glover Park and
AMD also object to this Topic on the ground that it constitutes an fmproper attempt by Intel to
circumvent the Special Master’s J anuary 22, 2009 Order regarding Intel’s Prior 30(b)(6)
Deposition Notice and other orders regarding the scope of Intel’s discovery imto AIVJD’S‘
document preservation. Glover Park and AMD alsg object to this Topic to the extent that it
seeks information that is protected by the attorney-client privilege or any other applicable
privilege or protections. Glover Park and AMD also object to:tﬁ}s Topic on the ground that it is
vague and él:ﬁb'igliou's., .o*.l'érbro'i‘ld, and .Imdlﬂjif'bu.rdeinsome.l ..G]hov'er Pa.rk and AIV[D falsc; 6bject to
this Topic on the ground that it does ﬁot “describe with reasonable parficularity the matters for
examination” in violation of Federal Rule of Civil Procedure 30(b}(6). Glover Paﬂc E.I;d AMD
also object to this Topic on the ground that the subject matters for testimony purported to be set
forth are. inappropriate topics for deposition, in fhat no single wifness or set of witmesses
reasonably could be identified, prepared or produced to testify regarding such topics as drafte(i ‘
Glov'er Park and AMD also object to this Topic on the ground that it ealls for testimony that is
neither relevant to the claims or defenses of a party, nor reasonably likely to leadl to the disnoverf
of admissible evi'dence. (lover Park will not produce a witness in response to this Topic as

drafted.

RESPONSES TO SUPPLEMENTAL DOCUMENT REQUESTS

REQUEST NO, 5:
All documents conceming or relating to any Services provided by Glover Park for or on
behalf of AMD, including without limitation Services related fo public relations, sirategic

messaging and/or communications.
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RESPONSE TO REQUEST NO, S:

Glover Park snd AMD incorporate their General Objections into this Response ag
though fully set forth hereint. Glover Park and AMD also object to this Request on the ground
that it violates the provisions and requirements of the December 7, 2007 Stipulation. Glover
Park and AMD also object to this Reqo,est on the ground that it constitutes an improper attempt
by Intel to circumvent the Speciel Master’s Jamuary 22, 2009 Order regerding Intel’s Prior
3D(b)(6) Deposmon NOthB and .other orders regarding 'r.he seope of Intel’s d1scove1'y into
AMD 8 document preservauon Glovor Park a.nd AMD also objeot to this Request to the
extent that it seeks information that is protected by the attomeyuchcnt privilege or any other
appiicable privilege or protections. Glover Park and AMD also object to this quuest on the
ground that it imposes undue burden and is oppressive in that it is substantially similar to
docunent requests propoundod by Tutel in its first subpoena to Glover Park in idO?, and to
which Glover Park and AMD previoosly responded with objections interposed. This latest
subpoena to éiovor-PaIlc is an attemot by Intel to circumvent the results of the parties’
prevmus meet-and-confer process and negotlated agreements reached concerning Glover
Park’s responses to Intel’s fiIst subpoena. Glover Park and AMD also ob]ect to this Request
on the ground that it is vague and ambiguous, overbroad, and unduly burdcnsome. Glover Parl
and AMD also object to this Request on the pround that it oalls for the production of documents
and information that are neither relevant 1o the claims or defenses of a party, nor reasonaoly
likely to lead to the disooverg( of admissible evidence. Glover Park will not produce documents

in response to this Request as drafted.

RLF}-3388963-1



REQUEST NO. 6:

Al} documents concerning or relating to any Services provided by Glover Park for ot on

behalf of O*Melveny & Myers LLP, including without limitation Services related to AMD

" and/or Intel.

RESPONSE TO REQUEST NO. §:

Glover Patk and AMD incorporate their General Objections into this Response as
though fully set forth herein. Glover Park and AMD also object to this Request on the ground
that it viclates the provisions and requirements of the i;)eéember 7, 200-7 Stipulation.” Glover
Park and AMD also object to this Request on the grourd that it constitutes an imp‘l;bl:ier E:;Itempt :
by Intel to circumvent the Special Master’s January 22, 2009 Order regarding I11tel;s Prior
30(b)(6) Deposition Noﬁcé and other orders regarding the scope of Intel’s discovery info
AMD’s document preseivaﬁop. Glover Park and AMD also object to this Request to the

extent that it seeks information that is protected by the attorney-client privilege or any other

applicable privilege or protections. Glover Park and AMD also object to this Request on the

ground that it imposes undue burden and is oppressive in that it is substantially similar to
document requests propounded by Intel in its first subpoena'to Glo\.rer Park in 2007., and to
which Glover Park and AMD previously responded with objections interposed, This lefest
subpoena to Glover Park is an attempt by Intel to circumvent the results of the parfies’
previous meet-and-confer process and negotiated agreements reached concerning Glover
Park’s responses to Intel’s ﬁrst subpoena. Glover Park and AMD also object to this Request
on the ground that it is vague and ambiguous, overbroad, and unduly burdensome. Glover Park
and AMD ajso object to this Request on ﬂle ground that it ca;ls for ihe production of documnents

end information that are neither relevant to the claims or defenses of a pasty, nor reascnably
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likely fo lead to the discovery of admissible evidence. Glover Park will not produce documents

in response to this Request as drafted.

RESPONSE TO REQUEST NO, 7:
All documents concerning or relating to. Intel’s conduct in the maket for x86
Microprocessors.

RESPONSE TO REQUEST NO, 7:

Glover Park and AMD mcoﬁoraie ‘their General Objections into this Response as
though fully set forth herein. Glover Park and AMD also object to this Réquest on the ground
that it violates vth_e provisions and requirernents of the Dec;amber "7, 2007 Stipuletion. Glover
Park and AMD also object to this ,Reque;t on the ground that it constitutes an improper attempt
by Intel to circumvent th‘e épecial Master’s January 22, 2009 Order regarding Intel’s Prior
30(b){6) Deposition Notice and other orders regarding the scope of Intel’s discovery into
AMD's document preservation. Glover Park and AMD also object to this.Request to the
extent that it seeks information that is; protécted by the attorney-client privilege or any other
applica“ble privilege or protections. Glover Parlc and AMD also object to this Request on the
ground that it imposes vndue burden and is oppressive in that it is sqbstantially» si'mﬂ.a.r to
document requests propounded bjr Intel il:,l'its' first subpoena to Glover Park in 2007, and to
which Glover Park and AMD previously responded with objections interposed. This latest
subpoena to Glover Park is an attempt by Intel to ci.rr.:mnve'nt the resi-llts of the parties’
previous meet-and-confer process and megotiated agreements reac.hed concerning Glover
Park’s responses to Intel’s first su;bpoena. Glover Park and AMD also object to this Request

on the ground that it is vague and ambiguous, overbroad, and unduly burdensome. Glover Park

11
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and AMD also object to this Request on the ground that it calls for the production of documents

and information that are neither relevant to the claims or defenses of a party, nor reasonably

Hkely to lead to the discovery of admissible evidence. Glover Park will not produce documents

in response fo this Request as d:aftad.

REQUEST NO, 8:

All documents conceming or relating to open and fhir competition in the market for x86

i

Microprocessors.

RESPONSE TO REQUEST NO. 8:

Glover Park and AMD incorporate their General Objections info this Response as
though fully set forth herein. Glover Park and AMD also objéct to this Request on the gomd
tha“c it violates the provisions and requireﬁents of the December 7, 2007 Stipulation, Glover
Park and AMD also object to this Request on the ground that it constitgtes an improper attemnpt
by Intel to circumvent the Special Master’s January 22, 2009 Order regarding Intel’s Prior
30(b)(6) Deposition Notic.e and other orders regarding the scope. of Intel’s discoveryl into
AMD’s docwument preservation,. Glover Park and AMD also object to this 'R-Bquest to the
extent that it seeks infonnat‘ion that ils protected by the attorney-client privilege or any other
applicable privilege or protections. Glover Park and AMD also object to tbis‘Request on the
g’round. that it imposes undue burden and is oppressive in that it is sﬁbsts;ntially sirnilar to
document requests propounded by Intel in i;ts first subpoena to Glover Park in 2007, and to
which Glover Park and AMD previously responded with objections interposed. This latest
sﬁbpoena to Glover Park ig an attempt by Intel to circumvent the results of the parties’

previous meet-and-confer process and npegotiated agreements reached concerning Glover

12
RLF1-3388963-1



Park’s responses to Intel’s first subpoene. Glover Park a.;:ld AMD also object to this Request
on the ground that it is vague and ambiguous, overbz;oad, and ﬁnduly burdensome. Glover Park
and AMD also object to this Request on the ground that it calls for the production of documents
and information that are neither relevant to the claims or defenses of a party, nor reasonably
likely to lcéd to the discovery of adﬁlissible evidence. Glover Paric will noIt producé documents

in response to this Request as drafted.

/8! Chad M, Shandler _
Frederick L, Cottrell, IIL (#2555)

OF COUNSEL: ' . Chad M, Shandler (#3796)
Charles P. Diamond, Esa, Stevern J, Finempau (#4025)
cdiamond@omm.com Richards, Layton & Finger, P.A.
Linda J. Smith, Esq, . One Rodney Square
lsmith@omm.com .~ P.O. Box 551 .
O’Melveny & Myers LLP . Wilmington, Delaware 19899
1999 Avenue of the Stars, 7th Floor . (302) 651-7700
Los Angeles, CA 50067 ‘ Cotireli@rlf comn
(310) 246-6800 ' Shandler(@rlf.com
' " Fineman(@ylf.com
Mark A Samuels, Esq. : Atiomneys for Plaintiffs Advanced Micro
msamuels@omm.com .. Devices, Inc, and AMD International Sales &
O’Melveny & Myers LLP : Service, Ltd.
400 South Hope Street

Los Angeles, CA 90071
213-430-6340

Dated: April 20, 2009
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CERTIFICATE OF SERVICE

I hereby certify that on the April 20, 2009 true and correct copies of the foregoing were

caused to be served on counsel of record at the following addresses as indicated:

BY HAND DELIVERY

Richard L. Horwitz, Esquire
Potier Anderson & Corroon LLEP -
1313 North Market Street

P. 0.Box 951

Wilmington, DE 19899

BY FEDERAL EXPRESS

Robert E. Cooper, Esquire

Daniel 8. Floyd, Esquire

Gibson, Dunn & Cruicher LLP

333 South Grand Avepue

Los Angeles, California 900713197

BY HAND DELIVERY
James L. Holzman, Esquire
Prickett, Jones & Eliott, P.A.
1310 King Sireet

P.0O, Box 1328

Wilmington, DE 19899-1328
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BY FEDERAL EXPRESS
Darren B. Bernhard, Esquire
Howrey LLP ’

1299 Pennsylvania Avenue, N.W.
‘Washington, DC 200042402

BY FEDERAL EXPRESS

Danie] A. Small, Esquire’

Cohen Milstein, Hausfeld & Toll, L.L.C.
1100 New York Avenue, N.W.

Suite 500 - West Tower

Washington, DC 20005

/s/ Chad M. Shandler
Chad M. Shandler (#3796)




" ANTITRUST LITIGATION

IN THE UNITED STATES DISTRICT COURT
'FOR THE DISTRICT OF DELAWARE

ADVANCED MICRO DEVICES, INC,, a
Delaware corporation, and AMD

INTERNATIONAL, SALES & SERVICE, C. A. No. 05-441 IIF

~ LTD., a Delaware corporation,

Plaintiffs,

INTEL CORPORATION, a Delaware
corporation, and INTEL KABUSHIKI

- KAISHA, a Japanese corporafion,

)
)
)
)
)
)
)
Vs, )
)
)
)
)
)
)

‘ Defendants.

IN RE: ' . .
- C. A. No. 05-MDL-1717-1JF
INTEL CORPORATION MiCROPROCESSOR .

L N N N

NOTICE OF SERVICE
PLEASE TAKE NOTICE that true and correct copies of Objections of Third Party
Glover Park Group and of Plainfiffs Ad.\'}anced Micro Devices, Inc. and AMD International Sales
& Service, Ltd. to Intel Corporation’s and Intel Kabushiki Ksisha’s Subpoena Issued fo Glover

Paﬂ: Group were caused to be served on April 20, 2009 on counsel of record in the manner

indicated;
BY HAND DELIVERY BY FEDERAL EXPRESS
Richard L. Horwitz, Esquire Darren B. Bernhard, Esquire
Potter’ Anderson & Corroon LLP Howrey LLP :
1313 Nogth Markef Street 1299 Pennsylvania Avenue, N.W.
P. 0. Box 951 Washington, DC 20004-2402
Wilmington, DE 19899 ' . :

RLF}-3166749-1



BY FEDERAT EXPRESS
Robert E, Cooper, Esquire

Daniel 5. Floyd, Esquire

Gibson, Dunn & Crutcher LLP

333 South Grand Avenue

Los Angeles, California 90071-3197
BY HAND DELIVERY

James L. Holzman, Esquire
Prickett, Jones & Eliott, P A,

1310 King Street

P.0.Box 1328

Wilmington, DE 19899-1328

Of Counsel:

Charles P. Diamond

Linda J. Smith

O’Melveny & Myers, LLP
1999 Avenue of the Stars

7th Floor ‘
Los Angeles, CA 90067-6035
(310) 553-6700

Mark A. Samuels
O*Melveny & Myers, LLP
400 South Hope Street
Los Angeles, 90071

(213) 430-6340

Dated: April 20, 2009
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BY FEDERAL EXPRESS

Daniel A. Small, Esquire

Cohen Milstein, Hausfeld & Toll, L. L C.
1100 New York Avenue, N.W.

Suite 500 - West Tower

Washington, DC 20005

/5/ Chad M, Shandier
Frederick L. Cotizell, TI (#2555)
Chad M. Shandier (#3796)
Steven J, Fineman (#4025) ,
Richards, Layton & Finger, P.A.
One Rodney Square
P.O. Box 551
Wilmington, Delaware 19899
(302) 651-7700 :
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7ih Floor
Los Angeles, CA 90067

Re:  AMD v. Intel
Dear Linda:

[’m writing this letter to raise a few new discovery issues that we need to address, as well
as finally resolve the issues you most recently addressed in your July 30, 2007 letter to Peter
Moll. I've personally duginto all the correspondence, and have some follow-up items. I think
we shouid arrange a face to face meet and confer, and would be free the last few days of next
week or the week after. :

Privilege Review and Logs

As part of the ongoing discussions we’ve had with Chuck and your team on modifying
the docurment production obligations of the parties, we agreed to a standstill on the privilege
logs, with the agreement that the issues would then be addressed separately. Given that we
appear to be finalizing a definitive agreement, we wanted to get this process rolling. Qn the table
so far are reductions in the number of custodians from which logs need to be prepared, as well as
our proposals concerning changing some of the protocols concerning log preparation. We also
have a few issues arising from Kenyon Wooley’s letter addressing our questions concerning
AMD’s logs, which we believe can be wrapped in and resolved in any overall discussion.

Intel’s Meet and Confer Regarding AMD’s Document Responses

The issues concerning the harvest dates and timing of production are being addressed in

the overall discussions. Your July 30, 2007 letter expressed some frustration that you have fully

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
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addressed Intel’s issues, but having looked closely at the correspondence, there are some issues

- that remain that we need to clarify. First, let me start with what I believe is clear from your
correspondence: to the extent AMD made objections to requests, but nevertheless agreed to
produce documents, you have indicated that your production is complete, i.e., you have not
withheld documents based on the objections (other than for privilege). We accept that
representation, and do not need a further formal response. Notwithstanding that explanation, two

_ issues remain: (1) requests where AMD indicated it was objecting and not producing
documents; and (2) requests AMD designated as corporate requests.

1 “Complete Objections™

There are several requests where AMD made “complete” objections and did not indicate
that it was intending to produce any documents. For example, these include Requests 193,
relating to communications with breakfree(@amd.com, and Request No. 206, which includes

commnnicationy between AVID and McKinsey & Company. Paragiaph 10 of e Stipulation and
Order Regarding Document Production addresses where a parly has refused to produce any
documents. Additional requests that fit into this category include 161, 162, 168, 169, 195, 203
and 207. We need to know whether custodians were designated to address these requests, and
any others where a “complete” objection was made, and whether responsive documents
contained in the files of the designated custodians have been produced.

2. Corporate Requests

A number of the categories we raised in our April 6, 2007 meet and confer letter were
“corporale” requests — 19-22, 27, 51-53, 70-71, and 99. Ido not believe that either party has
made their “corporate” productions yet, and so we need to understand whether the limitations set
forth in your responses will be applied when you ultimately produce from the corporate files, or
whether you will accept any of our proposals concerning those requests. Our understanding
otherwise is that to the extent responsive documents to the above requests are contained in
custodian files, they are being produced. Let me know if that understanding is incorrect. This
raises an overall issue, which is that wé need to work through the corporate requests on both
sides and reach closure on the scope of data and non-data corporate production, and need to wrap
up the ongoing discussions between Jeff Fowler and Tom Dillickrath relating to share drives. I
understand from Chuck that Mike Maddigan will be working on the corporate requests and amn
obviously happy to work with him on those.

Glover Park Subpoena

We understand that you are objecting to the subpoena on privilege and work product
grounds, and believe that no privilege log is required pursuant to paragraph (1) of our Stipulation
Regarding the Preparation of Privilege Logs. The stipulation, however, does not prevent a party
(or either of us) from challenging the privilege assertions. We would request that you provide us
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with the following information to allow us to evaluate the assertion of privilege: (1) the date
range of otherwise responsive documents for which privilege or work production protection is
being claimed; (2) in general the purpose and scope of Glover Park’s retention; and (3) the
identity of the retaining party. This should not be burdenseme, but will glve us the basic
information necessary 1o evaluate the privilege and work product assertions. In addition, given
Glover Park’s role as we understand it, we would expect there would be responsive
communications with third parties that would not be subject to any claim of privilege, and that
you invite a meet.and confer on those communications. We would Iike to put that on the agenda
for dlscussmn

ERS Subpoena

We would also like to meet and confer on your objections to the ERS subpoena. While
you did not provide a particularized basis, our position is that AMD has waived any privilege,

Wotk product, FRCP26(b)(4)(B) and/or protection under the paities’ expert stipulationwhen it
requisitioned and broadcast a report, the purpose of which seems to be to part of a public
relations campaign directly related to the lawsuit, as it purports to quantify the “harm” from what
your-expert characterizes es an unlawful “monopoly.” An integral part of the protections
afforded by the various doctrines, rules and stipulation above is that confidentiality be
maintained to preserve a privilege for the work of a consulting expert. No one questions the
ability of both parties to have consulting experts, free from discovery except in extraordinary
circumstances, but when a report purporting to quantify Intel’s alleged “monopoly profits” is
announced in a press release, and that report is referred to by AMD publicly as supporting its
claims, Intel believes the report and the underlying wotk is subject to discovery.

Rule 26

I wanted to clarify what our concems are concerning the Rule 26 disclosure. We think
the parties should agree to a timetable to update the disclosures. Our concem is two-fold: that
AMD listed only a handful of third party witnesses, notwithstanding the many companies it has
identified in its complaint and discovery responses, and our concern that the listing of the AMD
related witnesses at this point are too broad and with boilesplate descriptions. A simple way to
address the issue without having to fight about the adequacy of either party*s initial efforts would
be to select a date to supplement the disclosures under Rule 26(e), so the parties could rely upon
the disclosures for purposes of deposition selection.

One final note. While it is probably inevitable in a case of this magnitude and
complexity that the rhetoric in correspondence begins to escalate, we have, over the life of this
case, managed to negotiate and resolve a large number of issues. Indeed, the stipulation the
parties are now finalizing represents significant work and compromises on both sides. We seek
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to resolve these issues in the spirit of that agreement, — nof to unmecessarily burden either party,
but to address some issues we think are important and to clarify other points SO we can move
forward to complete these massive productions. Ilook forward to hearing from you.
Sincerely, A
Daniel S. Floyd

DSFE/dsf

Ducument?
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September 27, 2007
WRITER'S OIRECT Dial
VIA E-MAIL & U.S. MAIL , {310} z46-6801
Daniel S. Floyd, Esq . WRITER'E ¥-MALL. ADDRESS
Gibson, Dunn & Crutcher LLP lsmith@omm.com

333 South Grand Avenue
Los Angeles, California 90071-3197

Re: AMD v, Intel
Dear Dan:

As with all else in this highly complex case, it is not easy to even write a letter that says
“this letter is in response to your letter of X date.” So here goes: This letier responds to your
letter of September 14th responding to my letter of July 30th and the recently agreed to Case
Management Order #3 entered on September 18, 2007 by Special Master Poppiti and So Ordered
on September 19th by United States District Court Judge Farnan, plus the additional discussions
that have taken place between you and Mike and between you and me.

I will address the issues in the order set forth in your letter:
Privilege Review and Logs

Pursuant to Case Management Order #3, paragraph 6, the parties have agreed to negotiate
in good faith to arrive at significant modifications in approach, timing and number of privilege
logs that will be required in the future, You and T have agreed to meet and confer on privilege
log protocols on Monday, October 8, 2007.

Intel’s Meet and Confer Regarding AMD’s Document Responses

We confirm that to the extent AMD made objections to Intel’s First, Second, and Third
Requests for Production but nevertheless agreed to produce documents, AMD made a complete
production notwithstanding those objections (other than for privilege).

Your September 14 letter raised several questions about AMD’s responses to certain of
Intel’s document requests — specifically, those requests to which AMD asserted objections and
did not agree to produce documents. First, you asked whether AMD designated custodians to
address those requests. The answer is that AMD did not separately designate custodians whom it

CCLT7H64.L
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would not otherwise have designated solely for the purpose of responding to those requests.
Second, you inquired whether documents responsive to those requests were produced from the
files of custodians designated for those requests. Because no custodians were designated
specifically for the purpose of responding to those requests, the answer is no. Whether AMD
produced documents responsive to these requests from the files of custodians designated for
other purposes, however, depends upon the particular request. For example, we produced
documents from designated custodians® files that we believe would be responsive to a reasonable
interpretation of Requests 161, 162, and 168. We would be pleased to discuss these requests, our
interpretation of them, and what we have produced in response 10 them, further with you. We
also would like you to provide the same informnation you have requested with respect to Intel’s
responses to AMID’s docurnent requests and look forward to discussing Intel’s objections to
AMIY's requests at the same time.

Your September 14 letter also discusses *corporate requests™ and asks us to confirm that
AMD has been producing documents responsive to corporate requests flom custodian files, We
can confirm that AMD has been doing so, consistent with the terms of the parties’ agreed-upon
document production protocol. Please confirm that Intel has as well, We also agree with your
suggestion that we need to reach closure as soon as possible on production from databases and
shared drives, as well as on any remaining issues regarding the corporate requests. 1 understand
that you and Mike Maddigan are planning on meeting tomorrow on these issues.

Glover Park Subpoena

In your September 14 letier, you also asked for information that you contend would help
you evaluate AMD’s privilege objections 1o the subpoena Intel issued to Glover Park. In
response to your questions: (1) Glover Park was retained by O’Melveny & Myers LLP as of
January 1, 2005; (2) AMD is asserting privilege with respect to documents from November 1,
2004, when Glover Park began working on AMD’s behalf, through the present; and (3) the
general purpose and scope of Glover Park’s retention is to provide such services as O’Melveny
& Myers LLP may require, including assisting in the testing and development of litigation and
jury themes, preparing both AMID’s legal and company spokespeople and writien materials
concerning the litigation; and providing expertise to help make this dispute understandable to
legal and non-legal audiences. While we are not entirely sure what you mean when you refer to
“responsive communications with third parties that would not be subject to any claim of
privilege,” we would indeed, as your letter anticipates, be willing to meet and confer with you
regarding inquiry about those communications. We suggest that you and Mike address this issue
as well.

ERS Subpoena

As pertains to Requests 257 and 258, Dr. Williams and the ERS Group are economic
consultants retained by O'Melveny and Myers to assist counsel in understanding certain
economic matters, inctuding Intel’s economic profitability. Intel’s requests invade the attomey-
client and work product privileges in seeking the premature and non-reciprocal disclosure of

CC1:771464.1
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expert information in a manner and time that is inconsistent with the Amended Stipulation and
Protective Order as entered by the Court on May 11, 2007, and with FRCP 26(a)(2)(B). Nor has
AMD’s public reference to certain of Dr. William's findings resulted in any override of these
controlling provisions, Waiver is not the issue. The federal mles do not permit a party to
conduct discovery for the purpose of publicly rebutting expert opinions its adversary may have
injected into the public debate. Neither Dr. Williams nor ERS Group has as yet been designated
as an expert witness by any party, and their opinion, whether or not publicly referenced, is
presently immaterial to this action. Any ultimate materiality--together with Intel's concomitant
right to inquire--will only ripen if and when Inte} finds itself having to refute their opinion in this
litigation. That will happen, if at all, only after the parties exchange their respective expert
reports.

Rule 26

In your letter you write: “I wanted to clarify what our concerns are concerning the
Rule 26 disclosure, We think the parties should agree to a timetable to update the disclosures.
Our concern is two-fold: that AMD listed only a handful of third party witnesses,
notwithstanding the many companies it has identified in its complaint and discovery responses,
and our concern that the listing of the AMD related witnesses at this point are too broad and with
boilerplate descriptions. A simple way to address the issue without having to fight about the
adequacy of either party's initial efforts would be to select a date to supplement the disclosures
under Rule 26(e), so the parties could rely upon the disclosures for purposes of deposition
selection.”

This is very puzzling to us given both the langnage of Rule 26(¢) and the lengthy history
of this case, The language of Rule 26(e} which addresses "Supplementation of Disclosures and
Responses” provides that:

“A party is under a duty to supplement at appropriate intervals its disclosures under
subdivision (a) if the party learns that in some material respect the information disclosed is
incomplete or incorrect and if the additional or corrective information has not otherwise been
made known to the other parties during the discovery process or in writing.”

In this case, we negotiated the Custodian Stipulation and Order, which provided for each
party's identification of the Master Custodians pursuant to an articulated (and highly negotiated)
standard requiring the representation by both parties that "After reasonable investigation,
AMD/Intel hereby represents that the individuals below are believed to comprise all of its and its
subsidiaries’ personnel in possession of an appreciable quantity of non-privileged, material, non-
duplicative docurnents and things," It goes on to address former employees and to set out a four-
pronged test for the 20% Party-Designated Production Custodians consisting of:

“The Party-Designated Production Custodian List sha]l constitute a representation by the

party that the individual custodians are believed in good faith to include: (i} the most important
custodians with knowledge of the issues framed by the pleadings; (ii) the custodians believed

CCETNA64.1
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likely to have the most non-privileged, non-duplicative documents responsive to the other party’s
Initial Document Requests; (iii) the custodians whose files, taken together, constitute a
comprehensive response to the other party’s Initial Document Requests; and (iv) all persons
whom the party then reasonably believes likely to be called by the party as a witness at trial.”

The Custodian Stipulation and Order further sets out an informal discovery process
pursuant to which Intel and AMD exchanged both organization charts and 100s of pages of
responses to two separate rounds of requests plus follow ups including detailed descriptions of
each custodian's job responsibilities. See, for example, Intel's request which asks:

AMD ACCOUNT TEAMS/SALES & MARKETING GROUP

1. For each of the following accounts ~ Acer, Alienware Corporation, Appro International,
Asus Computer International, Averatec, Dell, Egenera, Fujitsu, Fujitsu-Siemens,
Gateway, Hewlett-Packard, Hitachi, [BM, Lenovo, LG, MPC Computers, MSI Computer
Corp., NEC, NEC-C], Network Appliance, Rackable Systems, Samsung, Solectron,
Sharp, Sony, Sun Microsystetns, Supermicro Computers, Toshiba, Trigem, ASI, Avnet,
Bell Microproducts, D&H Distributing, Epox International, Foxconn, Hon Hai Precision,
Ingram Micro, Intcomex, Mitex, Supercom, Synnex, Tech Data, Tyan, Aldi, Best Buy,
Circuit City, CompUSA, Costco, Dixon’s (DSG), Fry’s, MediaMarki, Office Depot,
Office Max, Toys R Us, Vobis, Wal-Mart, Staples, Time Computers, Carrefour
Conforama (PPRP), Yakamo — please answer the following questions:!

I To date, AMD has provided the followibg information regarding its account teams: Barton Arnold
(“works on the IBM account™); Donna Becker (Manager, Microsoft Alliance Marketing); James Beggans
(HP Sales Development Manager); Christopher Calandro (Global Account Manager, Gateway); Jerome
Carpentier (“he focuses on working with HP, IBM, and Sun™); Brian Casto (IBM Sales Development
Manager), Walter Cataldo {Account Executive); Ted Donnelly (IBM Global Account Manager); James
Elder (Account Exec., WW Avnet); Anne Flaig (Director, Sales for HP; Director, Sun); Jeff Fonseka
(Senior Sales Rep, — Sony); Bradley Fryer (Channe! Sales Manager ~ Fry's, Costco, Future Shop, Best
Buy Canada, Amazon.com, Walmart); Jcff Hartz (Channet Sales Manager — Walmart, Sam’s Club, Radio
Shack, CompUSA, Office Depot, and Tiger Direct); Yoshimi Tkeda (“responsible for the Hitachi account
in 2003 and also had a previous relationship with Toshiba®); Masato Ishii (Regional Sales Manaper —
Sony, Toshiba, Hitachi, PCS, NEC); Takayuki Kuroshima (Regional Sales Manager — Japan tier one
OEM aceounts); JD Lau (“manages the Lenovo account in China™); Makato Matsunaga (“worked on the
Fujitsu account, among others™); Takamichi Miyamoto (FSE NEC); Tetsuji Murai (“worked on the
Toshiba account’™); Ken Oberman (“at various times had responsibility for the Averatec, Acer, Fujitsu,
Sony, Sun Micro, and Toshiba accounts™); Naoko Ohgimi (Customer Support Engineer — Fujitsu); Gerard
Poulizac (Regional Sales Manager — HP EMEA, NEC-CI); Derek Reaves (Distribution Business Manager
— Avnef); Tom Rogers (Channel Sales Manager — Best Buy, Office Max, Micro Center); Claudia Santos
(Business Development, Regional Manager ~ Toshiba, Sun, HP, IBM, Positive, Procomp, Novadata,
Ttautec, Semp); Takeshi Shimizu (FSE — IBM, Sun and Cray (Japan}); Masahide Shuyama (Sales
Manager — NEC); Kelly Talbot (Channe] Sales Manager — Circuit City, Staples, Business Depot, Harico),
Adam Tarnowski (Senior Account Manager ~ Appro, Rackable): Dwight Tausz (Global Account

CCH771464.1
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a. Who is the current Account Manager or person at AMD with primary
responsibility for managing the account? How long have they been in this role?
What are their primary duties and responsibilities in this role? To whom do they
report?

b, Since January 1, 2000, what other individuals have served as Account Manager or
had primary responsibility for managing the account? For each, please identify
the time period during which they held this position, their responsibilities (if
different from above), the person they reported to, and their current position,

c. Since Fanuary 1, 2000, what other individuals have been assigned to the account
or account team with responsibilities that included directly dealing with -
customers? For each, please identify the position held, their primary
responsibilities, the time period during which they held the position, the person
they reported to, and their current position.

d. For the period January 1, 2000 to present, what individual or individuals at AMD
had primary responsibility for negotiating directly with the account regarding the
sale of AMD microprocessors or products incorporating AMD microprocessors?
Please identify the time period during which each individual was in this role,

e. For the period January 1, 2000 to present, what individual or individuals at AMD
had primary responsibility for dealing or negotiating with the account with respect
to any type of marketing or promotional program?

In addition to the footnote, AMD responded to this request with a 71 page spreadsheet
response, which was then followed-up by further Intel requests and AMD submissions,

The Custodian Stipulation and Order established corporate requests, and a protocol for
Adverse-Party Production Custodians and Free Throw Custodians. Intel altered its Master
Custodian and 20% Party-Designated Custodian list to delete Intel custodians after the decision
on Intel's Motion to Dismiss based on the Foreign Trade Antitrust Improvements Act and put
them back on the lists afier the decision on AMD's Motion to Compel. The Custodian
Stipulation and Order has been the basis on which both parties have conducted document
production since the middle of May 2006, The parties have laboriously worked to revise certain
of these protocols (but not the manner and designation of the custodians) in Case Management
Order #3. It is hard to imagine a case where the disclosure of the party witnesses and their roles
and responsibilities is more complete than this one.

Manager — [BM, Lenovo); Chris Towne (Corporate Distribution Business Manager — ASY, Beil
Microproducts); Keisuke Toyooka (Sales Manager —~ Sony); Renato Urani (Account Manager — Acer);
Jeff Venditte (Sr. Sales Account Manager ~ HP); Lanzhi Wang (OEM Account Manager - Chira OEMs);
Alan Windler (responsible for Gateway account),

CCL:771464.)
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With respect to third parties, we have jointly -- with AMD taking the lead — proceeded
on a custodian by individoal custodian basis to identify (and narrow) the list of key custodians
for each of the subpoenaed third parties. Again, it is hard to imagine a case where the disclosure
of third party witnesses is more robust than this one.

Accordingly, we do not believe that Rule 26(e) supplementation is required. That said,
both parties have an interest once we commence the deposition phase of discovery and have
made our way through the majority of the deposition process in making sure that the witnesses
each party intends to call at trial have been identified and an opportunity provided for the other
side to depose those witnesses.

I look forward to discussing these matters with you.
Very truly yours,
.

ﬁ?‘rj‘-’”

Linda J. Smith
of G’'Melveny & Myers LLP

LiS:deb
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From: Diamond, Chuck [mailto:CDiamond@0OMM.com]
Sent: Thursday, November 05, 2008 12:49 PM

To: Floyd, Daniel 5,

Subject: Glover Park Subpoena

Dan, Glover Park Group has asked that I obtain a letter formally withdrawing the document
subpoena Intel served on that organization in the Spring of 2007. As you will recail, you agreed to
stand down in exchange for a representation (1) that O'Melveny hired Giover Park in early 2005, and
(2) that Giover had no documents dated prior to its retention by O'Melveny concerning litigation by
AMD against Intel.

For Glover's purposes, a reply to this email should suffice,

Thanks,
Chuck

Charles P. Diamond

O'Melveny & Myers LLP

310-246-6789 (Office)

310-621-5843 (Cell)

This message and any attached docements coniain information from the law firm
1



of O'Melveny & Myers LLP that may be confidential and/or privileged. If you are
not the imtended recipient, you may not read, copy, distribute, or use this
information, Jf you have received this transmission in error, please notify the
sender immediately by reply e-mail and then delete this message.






From: Diamond, Chuck [maiito:CDiamond @OMM.com]
Sent: Friday; December 05, 2008 8:44 AM -

To: Floyd, Daniel 5.

Subject: Glover Park Subpoena

Dan, when do you think you'll have a decision on this?

Charles P. Diamond

O'Melveny & Myers LLP

310-246-6789 (Office)

310-621-5843 (Cell)

This message and any attached documents contain information from the law firm
of O'Melveny & Myers LLP that may be confidential and/or privileged, If you are
not the intended recipient, you may nol read, copy, distribute, or use this
information. I you have received this fransmission in error, please notify the
sender immediately by reply e-muail and then delete this message.

6/10/2009

Page 1 of 2
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This message may contain confidential and privileged information. I it has been sent to you in error,
please reply to advise the sender of the error and then immediately delete this message.

6/10/2009
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AMD v, Intel - Glover Park

From: Samuels, Mark

To: Rocca, Brian

Cc: Herron, David

Sent: Wed May 20 08:52:37 2009
Subject: AMD v, Inte! - Glover Park

Page 1 of 1

Brian, please forgive the delay in getting back to you concerning the Glover Park subpoena.

As you may know, Beth Ozmun's husband passed away ten days ago and she was

inaccessible to us. After conferring with Glover Park and AMD, we are prepared to represent
to Intel, in exchange for withdrawal of the subpoenaes directed to Glover Park, that all of
Glover Park's aclivities during the relevant timeframe were in relation to AMD's activities
designed to influence government or agency action, or are otherwise covered by privilege or

attorney work product.
Please let me know if you have any questions.

Mark

Mark A. Samuels
O'Melveny & Myers LLFP
400 8. Hope St., #1800
Los Angeles, CA 90071
ph: (213) 430-6340

fax: (213) 430-6407
msamuels@omm.com

This message and any attached documents contain Information from the law firm
of O'Melveny & Myers LLP that may be confidential and/or privileged. [f you ars

rot the intended recipient, you may ot read, copy, distribute, or use this information. If'
you have received this transmission in error, please notify the sender immediately by reply
e-mail and then delete this message,

6/10/2009
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AMD v. Intel - Glover Park Page 1 of 2

From: Roceca, Brian

Sent:  Friday, May 22, 2009 11:58 AM

To: 'Samuels, Mark’

Cc: Herron, David; Pickett, Donn; 'Dillickrath, Thomas'
Subject: RE: AMD v. Intef ~ Glover Park

Mark,

First and foremost, piease extend our sincere condolences to Beth. We were sorry to hear this news and we
hope that she is doing as well as possible under the circumstances.

osition testimony.

b
oy

appear fo be wholly consistent with Mr. Warshewsky s dej

in light of this, can you please address these issues?
- Did Mr. Warshawsky testified accurately?

-~ If your position is that ali "messaging” and “public relfations” activities fall into the category of “otherwise covered
by privilege or attorney work product,” please explain how that is the case.

-- }s Giover Park prepared to certify under oath that the only responsive documents it has from late 2004 relate
solely io [obbying7 if so, that would make us feel much more comfortable with this.

Thanks,

Brian

Brian C. RoccajBingham McCutchen LLP

Three Embarcadero Center, San Francisco, CA 84111

Tel: 415.393,2394|Fax: 415,393.2286
brian.rocca@binghiam.com

From: Semuels, Mark [mailto:MSamuels@OMM.com]
Sent: Wednesday, May 20, 2009 8:53 AM

To: Rooca, Brian

Cc: Herron, David

Subject: AMD v. Intel - Glover Park

Brian, please forgive the delay in getting back to you concemning the Glover Park subpoena.
As you may know, Beth Ozmun's husband passed away ten days ago and she was

6/10/2009
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inaccessibie to us. After conferring with Glover Park and AMD, we are prepared to represent
to Intel, in exchange for withdrawal of the subpoenaes directed to Glover Park, that ali of
Glover Park's activities during the relevant timeframe were in relation to AMD's activities
designed to influence government or agency action, or are otherwise covered by privilege or
attorney work product.

Please let me know if you have any questions.

Mark

Mark A, Samuels
O'Melveny & Myers LLFP
400 S. Hope St., #1800
Los Angeles, CA 90071
ph: (213) 430-6340

fax: (213) 430-6407
msamuels@omim.com

This message and any attached documents contain information from the law firm
of O'Melveny & Myers LLP that may be confidential and/or privileged. If you are

not the intended recipient, you may not read, copy, distribute, or use this information. If
yoi have received this fransmission in ervor, please notify the sender immediately by reply
e-mail and then delete this message,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

IN RE

INTEL CORPORATION
MICROPROCESSOR ANTITRUST
LITIGATION

MDL No. 1717-JJF

ADVANCED MICRO DEVICES, INC., a
Delaware corporation, and AMD
INTERNATIONAT SALES & SERVICES, LTD,,
a Delaware corporation,

Plamtiffs,
C.A. No. 05-441-JJF

V.

INTEL CORPORATION, a Delaware corporation,
and INTEL KABUSHIKI KAISHA, a Japanese
corporation,

Defendants,

PHIL PAUL, on behailf of himself

and all others similarly situated, C.A. No. 05-485-JJF

Plaintiffs, CONSOLIDATED ACTION

V.

INTEL CORPORATION,

R A e e il i i i i

Defendants.

STIPULATION WITHDRAWING SUBPOENAS DUCES TECUM TO POTOMAC
COUNSEL, LLC, DC NAVIGATORS, LLC AND PUBLIC STRATEGIES, LLC AND
RESTRICTING FUTURE DISCOVERY FROM CONSULTANTS RETAINED TO
INFLUENCE GOVERNMENT ACTION

WHEREAS, on or about September 27, 2007, Intel Corp. and Intel Kabushiki Kaisiha

(collectively “Intel™) served subpoenas duces tecum on three consulting firms engaged to render

RLF1-3732045.1
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services on behalf of AMD); namely Potomac Counsel, LLC; DC Navigators, LLC; and Public

Strategies, Inc.; and

WHEREAS, the subpoenas request the production of documents relating to (1) actual or
potential litigation against Intel proposed or contemplated by AMD; (2) any possible or actual
investigation of Intel by the United States or a foreign governmental entity; and (3) efforts by
AMD to influence a government agency, including, but pot limited to, any contracting or
procurement officers of such an agency, to adopt certain specifications in Requests for Proposal
(“REP™) or Requests for Quotation (“RFQ™); and

WHEREAS, AMD represents that its relationship with Public Strategies, Inc. ended on or
about October 30, 2004, prior to the date it contends it first reasonably anticipated that it would
file n lawsuit against Intel, and that did not retain Potomac Counsel, LLC, uniil afier it had
commenced litigation against Intel; and

WHEREAS, AMD further represents that its lawsuit does not allege as a claim or part of
the factual ailegations supporiing a claim Intel’s conduct to influence any public contracting or
procurement agency to adopt technical specifications in Requests for Proposal (“RFP™) or
Requests for Quotation (“RFQ™) favoring Intel over AMD and will not introduce evidence of
such conduct in the case; and

WHEREAS, both parties agree not to serve or enforce subpoenas on any similar
consulting firm retained by or on behalf of the other calling for the production of documenis or
testimony related to activities designed to influence government or agency aciion;

NOW, THEREFORE, the parties through their respective counsel of record, hereby stipulate that

the subpoenas are withdrawn save and except that portion of the subpoena served

RLF1-3232045-1
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on DC Navigators, LLC (Requests 1 and 2), requiring production of documents tending to show

that AMD reasonably anticipated filing its lawsuit against Inte] prior to March 31, 2005.

RICHARDS, LAYTON & FINGER, P.A.

By: /5/ Frederick L. Cottrell, TIT
Frederick L. Coftrell, III (#2555)
Chad M. Shandler (#3796)
Steven J. Fineman (#4025)

One Rodney Square
920 North King Street
Witmington, DE- 19899
(302) 651-7836
Cottrelli@rlf.com
Shandien@rlf.com
Fineman(@rlf.com

Attorneys for Advanced Micro Devices, Inc. and
AMD International Sales & Sarvice, Ltd.

POTTER ANDERSON & CORROON LLP

By: /¢ Richard L. Horwilz
Richard L. Horwitz (#2246)
W. Harding Drane, Jr. (#1023)
Hercules Plaza, 6th Floor
1313 N. Market Street
Post Office Box 951
Wilmington, D.E. 198%0-0951
(302) 984-6000
rhorwitz@potterandersorn. com
wdrane@potieranderson.com

Attorneys for Intel Corporation and Intel
Kabushiki Kaisha

RLF1-3232045-1
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

INRE

INTEL CORPORATION
MICROPROCESSOR ANTITRUST
LITIGATION

MDL No, 1717-1JF

ADVANCED MICRO DEVICES, INC., a
Delaware corporation, and AMD
INTERNATIONAL SALES & SERVICE, LTD,, a
Delaware corporation,

Plaintiffs,
C.A. No. 05-441-IJF

V.

INTEL CORPORATION, a Delaware corporation,
and INTEL KABUSHIKI KAISHA, a Japanese
corporation,

Defendants.

PHIL PAUL, on behalf of himself

and all others similarly situated, C.A. No, 05-485-JTF

Plaintiffs, CONSOLIDATED ACTION
V.
DM 44d
INTEL CORPCRATION,

Defendants.

B i i i i i i i i i i i i

ORDER REGARDING LENGTH AND SCOPE OF INTEL’S

FED. R. CIV. P. 38(B)}6) NOTICE OF DEPOSITION CONCERNING
AMD’S EVIDENCE PRESERVATION

WHEREAS, on May 30, 2008, Intel served a Notice of Deposition under Federal
Rule of Civil Procedure (“Fed. R. Civ. P.”) 30(b)(6) seeking discc;very into AMID’s preservation

of electronic evidence in this matter, AMD moved to quash said Notice of Deposition, and Intel

062038.00615/40178688v. 1
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moved to compel. The parties’ cross-motions came before the Special Master for telephonic
hearing on September 11, 2008. Following the hearing, the parties entered into a proposed
Stipulation and Order Regarding Intel Discovery Into AMD Evidence Preservation (“Stipulation
and Order”), which was approved and issued by the Special Master on November 25, 2008.

WHEREAS, pursuant to the Stipulation and Order, Intel conducted informal
discovery into AMD’s preservation of evidence, which informal discovery included, infer alia,
document productions from certain of AMD's IT personnel, interviews of 2 member of AMD’s
IT department and one of its elecironic-discovery consultants, and telephonic conferences with
the Special Master’s electronjc-discovery consulting experts, Eric Friedberg, Jennifer Martin
and/or Jason Novak.

WHEREAS, on December 30, 2008, Intel served a revised Notice of Deposition
(*Notice™) under Fed. R. Civ. P. 30(b)(6), designating 15 deposition topics and requesting the
produciion of documents in § categories.

WHEREAS, Intel and AMD each filed briefs on January 5, 2009, setting forth
their respective positions concerning the length of deposition and scope of deposition topics and
document requests in Intel’s Nofice,

WHEREAS, the Special Master held a telephonic hearing on January 9, 2008,
and aliowed the parties a full opportunity to argue their respective positions.

Having read and considered fully the briefs and associated exhibits and other
materials submitied by cach party, having heard the parties’ extensive argument, and having

consulted with Stroz Friedberg LLC, the Special Master concludes as follows:!

' In entering this Order, Counse] for AMD submitted a proposed from of Order on January 20,
2009. The Special Master considered red-lined proposed edits from counsel for Inte] submitted
on the same date.

062038.00615/40178688v.1



Case 1:05-cv-00485-JJF Document 1281 Filed 01/22/2008  Page 3 of 7

1. Intel shall be allowed a total of sixteen (16) hours fo conduct its Fed. R.
Civ. P. 30(b)(6) deposition. In determining that sixteen hours is sufficient, the Special Master
notes that certain topics listed in Intel’s Notice have been the subject of informal discovery over
the past several months, and that much of Inte!’s Fed. R. Civ. P. 30(b)(6) deposition, therefore,
may be in the nature of AMD witnesses’ confirming, under oath, the information that AMD
previously provided. However, the content of Intel’s Fed. R. Civ. P. 30(b)(6) depositions is not
limited to such confirmatory questions. Intel may ask questions regarding the topics specified in
its Notice, subject to the sixteen-hour limit and the findings and conclusions in this Order.

2. AMD shall designate one or more wilhesses to answer questions
concerning the deposition topics listed in Intel’s Notice, subject to the following:

a. Privilege, Any claim by AMD of privilege or attorney-work~
product protection relating to Intel’s questions can be asserted by AMD during deposition. The
Special Master declines to rule in advance concerning any such claims of privilege or attorney-
work-product protection that AMD may assert during the Fed. R. Civ. P. 30(b)(6) deposition.

b. Non-designated Custodians, By agreement of the parties,
discovery in this litigation has been conducied in a custodian-based fashion, Under this system,
a subset of the total universe of custodians from each party was designated for document
production (“production custodians™). Intel’s requests in the Notice for information with respect
o preservation by any AMD custodian who is not a production custodian are not relevant and
shall not be permitted.

c. Deposition Topic 6 (Harvesting}, The Special Master noted during

the hearing that it would be impractical for AMD to prepare and present a witness who could

testify regarding the proposed data-harvesting details with respect to every AMD custodian,

062038.00615/401 78688v.
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Counsel for Intel confirmed during the hearing that Intel intends 1o ask questions at deposition
regarding the process and procedures by which AMD harvested data. Intel may ask questions

consistent with Intel’s clarification of this deposition topic.

d. Deposition Topic 10 (Backup Tapes), During the hearing, the
Special Master, Mr, Friedberg and the parties’ counsel discussed the level of specificity called
for by this deposition topic. Counsel for Intel confirmed during the hearing that Intel intends to
ask general questions regarding backup tapes and agreed to limit questioning to the subtopics
expiici_tiy delipeated in the Notice for this topic. Intel may ask questions consistent with Intel’s
clariﬁcaﬂoﬁ and limitétié)n .of tﬁis deposition i‘opic.

e. Deposition Topic No. 13 {Custodian-specific issues), During the

hearing, counse! for Intel agreed to explore seeking the information concerning this topic by way
of AMD’s proposal to provide the information in the form of an interrogatory response made
under oath. The parties are directed to make a good-faith attempt to address this topic as herein
described.

3. Regarding the document requests that were included with Intel’s Notice,
the Special Master rules as follows:

a. Document Request No. 1. This request seeks “Documents

sufficient to show the dates and sources of each harvest of electronic data for each Custodian,
including each harvest from hard drive, Enterprise Vault system, email journaling system, PNS
and exchange servers.” After conferring with the Special Master’s technical consultants, the
Special Master concludes that this request is overbroad, is an attempt by Intel to fish for errors
from all custodians, and would impose an undue burden on AMD. AMD is, therefore, not

required to comply with this request.

062038.00615/40178688v. 1
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b. Document Reguest No. 2. This request seeks “For each Custodian,
documents sufficient to show the nature and scope of each harvest of electronic data from
AMD’s Enterprise Vault and email journaling systems, including the search tools, paramsters
and/or criteria used to extract the data.” In light of the Special Master’s ruling concerning
Document Request No. 1, counsel for Intel has withdrawn this request. AMD is, therefore, not
required to comply with this request.

¢. Document Reguest No. 3. This request seeks “By Custodian for
each suppressed email, the logs or tracking information automatically generated by, and/or stored
within, the Attenex database(s) as a result of the near-deduplication process . . . .” As this
information is not relevant to Intel’s inquiry into AMD’s evidence preservation, AMD is,
therefore, not required to comply with this request, During the hearing, AMD offered to produce
to Intel all suppressed, near-duplicate emails subject to agreement. Intel accepled AMD’s offer.
After reaching this agreement in principle, the parties agreed to hold further discussions
regarding the timing, method, form, and cost of such production. The parlies are directed to hold
such discussions.

d. Document Reguest No. 4. This Tequest seeks “The logs generated
during the migration of PSTs into AMD’s Enterprise Vault system . . .. The Special Master
concludes that this request is unduly burdensome and is an attempt by Inte} simply to fish for
errors. The Special Master is advised by Stroz Friedberg LLC that these logs would likely be
thousands, if not tens of thousands, of lines long. Parsing through and explaining voluminous
logs would be an vowarranted and distracting side show where there is no information gathered
during informal discovery to support the suspicion of wide-scale problems with migration.

AMD is, therefore, not required to comply with this request.

062038.00615/40 178688V |
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e. Document Reguest No. 5. This request seeks “Documents

sufficient to show which Custodians, if any, requested an increase in his or her mailbox size
quotas (after March 1, 2005), the date of any such request(s), and the action taken by AMD’s IT
department in response to such request(s).” The Special Master concludes that this request is
overbroad and is an attempt by Intel to fish for errors. AMD is, therefore, not required to comply
with this request.

f. Document Request No, 6. This request seeks “Documents

sufficient to show (a) any instructions, recornmendation and/or user guides provided to AMD
employees, or (b) internal AMD IT policies and/or procedures, related to AMD's Enterprise
Vault and email journaling systems.” AMD has agreed to produce documents responsive to this
request and is ordered to do so,

g. Document Request No, 7. This request seeks “For each Custodian,

documents sufficient to show each email address and/or display name that, when used, would
result in an email being delivered to the subject Custodian’s AMD emait account.” A lengthy
discussion during the hearing concerning the issues surrounding this request made clear that
informal discussions between the parties regarding the technical issues presented, with the
involvement of Stroz Friedberg LLC, may entirely resolve this request. The parties are therefore
ordered to hold informal discussions with the assistance of Stroz Friedberg LLC to attemnpt to
resolve this request. |

h. Document Reguest No. 8. This request seeks certain information

“[flor each individuai AMD Custodian for whom data has not been produced to Intel (f.e., non-

desipnated Custodians).” As previously stated, Intel’s requesis in the Wotice for information

062038.00615/40178688v.1
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with respect to preservation by any AMD custodian who is not identified as a custodian for
production is not relevant. AMD is, therefore, not required to comply with this request.

THE SPECIAL MASTER'S ORDER WILL BECOME A FINAL ORDER OF THE
COURT, UNLESS OBJECTION IS TAKEN IN ACCORDANCE WITH THE
ANTICIPATED ORDER BY THE COURT WHICH SHORTENS THE TIME WITH

WHICH AN APPLICATION CAN BE FILED PGRSUANT TO FED. R, CIV. P, 53(f)(2).

[T IS SO ORDERED.

DATED: January 22, 2009

Vindsut J, Poppiti4#4100614)

Special Master

062038.00615/40178688v.1
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198 F.R.D. 53, 48 Fed R.Serv.3d 1055
(Cite as: 198 F.R.D. 53}

United States District Court,
5.D, New York.
CALVIN KLEIN TRADEMARK TRUST and
Calvin Klein, Inc., Plaintiffs,
v,
Linda WACHNER, the Wamaco Group, Ine., War-
naco Inc., Designer Holdings Ltd.,
CKJ Holdings, Inc., Jeanswear Holdings, Inc.,
Calvin Klein Jeanswear Company
and Cutlet Holdings, Inc., Defendants.
No. 00 Civ. 4052(JSR).

Dec, 5, 2000.

Trademark infringement defendants challenged
plaintiff's assertion of attorney-client privilege and
work-product protection with respect to documents
and testimony sought by defendants from pubiic re-
lations firm hired by plaintiffs counsel, The Dis-
trict Court, Rakoff, I., held that; (I} documents
were not protected by attorney client privilege, and
(2) documents were protected work-product only to
extent it revealed fitm's strategy about conduct of
litigation itself,

Assertion of privilege sustained in part and denied
in part.

West Headnotes

[31] Privileged Communications and Confidenti-
ality €160
3111k 60 Most Cited Cases

{Formerly 410k206)
Communications between plaintiffs law firm and
public relations firm which law firm had retained as
consultant for plaintiff's suit were not protected by
attomney client privilege; documents did not contain
or reveal confidential commuuications from
plaintiff, made for purpose of obtaining iegal ad-
vice.

[2] Privilegped Communications and Confidenti-
ality £~>168

Page 1

(Formerly 410k219{3))

Even if communications between plainfiffs law
fiom and public relations firm which law firm had
retained as consultant for plaintiff's suit contained
confidential ciient cormmunications, they were not
protected by attorney . client privilege; privilege in
communications was waived by law firm's disclos-
ure of them to public relations firm.

[3) Privileged Communications and Cenfidenti-
ality €&==112
3i1Hk112 Mast Cited Cases

{Formerly 410k198(1))
Attomey-client privilege must be narrowly con-
strued.

I4] Federal Civil Procedure €~=1604(1}
170 4 t Cited Cases

(Formerly 1704k1600(3))
Public relations advice obtained by law firm with
regard to litigatic;n was privileged work product to
extent it revealed firm's strategy about conduct of
litigation jtself, but not to extent it revealed strategy
for dealing with effects of litigation on client's cus-
tomers,
*53 Yonathan I, Schiller, Boies, Schiller & Flexner,
LLP, Washington, DC, David R. Rovd, David
Boies, Ammonk, NY, Andrew Haves, for plaintiffs.

#54 Kevin T. Baine, Weshington, DC, Brendan Sul-
livan, Greg Craig, Washington, DC, for defendants.

MEMORANDUM ORDER
RAKOFF, District Judge.

Defendants challenge the assertion by plaintiffs of
attorney-client privilege and work-product protec-
tion with respect to certain othegwise responsive
documents and testimony sought by defendanis
from the public relations firm of Robinson Lerer &
Montgomery ("RLM"} and from an RLM employ-
ee, Donajd Nathan, The Court, having considered
the parties' letter-briefs {inctuding an unauthorized

© 2009 Thomson Reuteys. No Claim te Orig. US Gov. Works.
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secand brief from plaintiffs, which the Court has
nevertheless considered) and having reviewed in
camera the documents withheld from defendants,
denies plaintiffs' assertion of attorney-client priv-
ilege and sustains in part and deples in part
plaintiffs’ assertion of work product protection, for
the reasons that follow.

In May, 2000, in anficipation of filing the instant
lawsuit, plaintiffs' counsel, the law firm of Boies,
Schiller & Flexner LLP.("BSF"), retained RLM to
act "as a consultant vo {BSF] for certain communic-

ations services in connection with [BSF's] repres- -

entation of Caivin Klein, Inc.* See Letter dated
May 19, 2000 from Patrick S. Gallagher, Chief Fin-
ancial Officer of RLM, to Jonathan D. Schiller,
Esq. of BSF. At the time, RLM was already work-
ing directly for plaintiff Calvin Klein, Inc. (*CEKI")
pursuant to an agreement dated September 10,
1995, Id.

While defendants contend that BSF retained RLM
"o wage a press war against the defendant," see
Defendants® Letter Brief dated November 30, 2000,
at 1, plaintiffs contend that RLM's retention served
more defensive purposes, ie, to help BSF "to un-
derstand the possible reaction of CKI's constituen-
cies to the matters that would arise in the litigation,
to provide legal advice to CKI, and to assure that
the media crisis that would ensue--inciuding re-
sponses fo requests by the media about the law suit
and the overall dispute between the companies-
-would be handled respomsibly..." See Plaintiffs’
Letter Brief dated November 2%, 2000, at 3. None
of these vague and largely rheforical contentions by
the respective parties is particularly helpful to as-
sessing the purpose of the documenis here in jssue,
many of which appear on their face to be routine
suggestions from a public relations firm as to how
to put the “spin" most favorable to CKI on success-
ive developments in the ongoing litigation, In amy
event, however, no matter how these documents are
viewed, none qualifies for the protection of the at-
torney client privilege, for at least three reasons.

{11 First, and foremost, few, if any, of the docu-

Papge 2

ments in issue appear to contain or reveal confiden-
tial communications from the underlying client,
CKI, made for the purpose of obtaining legael ad-
vice. Yet it is only such communications that the at-
torney-client privilege uitimately protects. See, e.g.,
United States v, Kovel 296 F.24 918 921 {2d
Cir.1961) (ciling Wigmore). Thus, the possibility
that communications between RLM and BSF may
heip the latter fo formulate legal advice is not in it-
self sufficient to implicate the privilege: "the priv-
ilege protects communications between a client and
an aftorney, not communications thet prove import-
ant to an atforney's Jegal advice to a client.” [nited
States v. Ackert, 169 F.3d 136,139 {24 Cir.1999).

[2] Second, even assuming arguendo that some-
where hidden in the voluminous documents here in
issue are nugpets of cifent confidential communica-
tions that were originally made for the purpose of
seeking legal advice, their disclosure to RLM
waives the privilege, since inspection of the docu-
ments here in question clearly establishes that
RLM, far from serving the kind of ™ranslator
function served by the accountant in Kevel, supra,
is, at most, simply providing ordinary public rela-
tions advice so far as the documents here in ques-
tion are concerned. Indeed, even RLM's own "Ac-
count Activity Report” to BST for the period from
May 27, 2000 to October 31, 2000 (item 38 on the
privilege log, but only slightly redacted) shows that
much of RLM's services for BSF consisted of such
activities as reviewing press coverage, making calls
to various media to comment on developmments in
the litipation, *35 and even “finding friendly re-
porters.” The possibility that such activity may also
have been helpful to BSF in formulating legal
strategy is neither here nor there if RLM's work and
advice simply serves to assist counsel in assessing
the probable public reaction to varions strategic al-
ternatives, as opposed to enabling counsel to under-
stand aspects of the client's own communications
that could not otherwise he appreciated in the ren~
dering of iegal advice. See dgkert, 169 F.3d at 139
Kovel 296 F.2d at 922.

© 2009 Thomson Reuters. No Claim to Orig. US Gov, Works.
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i3] Third, it must not be forgotten that the aitorney-
ciient privilege, like all evidentiary privileges,
stands in derogation of the search for truth so es-
sential 1o the effective operation of any system of
justice: therefore, the privilege must be namrowly
construed. See, e.g., Unifed Siates v, Nixon, 418
.S, 683, 710, 94 5.Ct 3000, 41 L.Bd2d 1038
(1974); In_re [Horewitz 482 F.24 72, 81 (2d
Cir.1973). Yet plaintiffs' approach would, instead,
broaden the privilege well beyond prevailing para-
meters. On any fair view of the materials submitted
for the Court's in camera inspection, RLM does not
appear to have been performing functions materi-
alty different from those that any ordinary pubiic
relations firm would have performed if they had
been hired directly by CKI (as they also were), in-
stead of by CKI's counsel, BSF. "MNothing in the
policy of the privilege suggests that attorneys,
simply by placéng accountants, scientists, or invest-
igators [or, bere, a public relations firm) on their
payroils ... should be able to invest all communica-
tions by clients 1o such persons with a privilege the
law has not seen fit to extend when the latter are
operating under their own steam." Kovel, 296 F.24
at 921. It may be that the modem client comes to
court as prepared to massage the media as to per-
suade the judge; but nothing in the client's commu-
nications for the former purpose constitutes the ob-
taining of legal advice or justifies a privileged

status. [EN 1

FN1. Although plaintiffs assert that the de-
cision in H.W. Carter & Sons. Inc, v, The
Wiltiam Carter (o, 19%5 WE 301351
{S.LN.Y. May 16, 1995} is contrary 1o the
foregoing analysis, in fact it is impossible
to telt from the very brief discussion of the
issue in that cage exactly what its rafico de-
cidendt is.

[4] Turning to the assertion of "“work product,” it is
obvious that as a general matter public relations ad-
vice, even if it bears on anticipated litigation, falls
oulside tbe ambit of protection of the so-called
“work product” doctrine embodied in Rule

Page3

26(6y)). Fed R,Civ.P. That is because the purpose
of the mile is to provide a zone of privacy for
strategizing zbout the conduct of litigation itself,
not for strategizing about the effects of tbe litipa-
tion on the client's customers, the media, or on the
public generally. See Inited Sigtes v. Nobles, 422
Us, 225 238 95 8.t 21 5. L.EAQ2d 141
(1975Y; Inited States v, Adiman, 68 F.3d 1495,
1501 (2d Cir. 19953, ‘

It does not follow, however, that an otherwise valid
assertion of work-product protection is waived with
respect {0 an attomey's own work-produdt simply
because the attomey provides the work-product to a
public relations consuitant whom he has hired and
who mainteins the attorney's work-product in con-
fidence. See, e.g., In re Pfizer Inc, Secs Lirig, 1993
WL 561125, *6 (S.D.M.Y, Dec. 23, 1993); Niogarg

hawk Power Corp v, Stone & Webster Eng's
Corp., 125 ER.D. 578, $89 (N.D.M.Y.1489). This
is especially so if, as plaintiffs bere assert, the pub-
He relations firm needs io know the attorney's
strategy in order to advise as fo public relations,
and the public relations impact bears, in tum, on the
attorney’s own gtralegizing as to whether or not to
take a conternplated step in the litigation itself and,
if so, in what form. In the instant case, four of the
38 categories of documents presented for the
Court's in camera review fall into this category, to
wit, categories 1, 2, 3, and 29, all of which consist
of counsel-drafted or counsei-selected meaterials
given by BSF or CKI's in-house counsel to RLM
prior to the filing of the complaint in this case, fol-
jowing which RLM met with BSF to discuss the
complaint. In addition, there appear to be several
categories of documents (such as notes of witness
interviews) that, even though prepared by RLM, ap~
pear to implicitly reflect BSF work-product. They
are categories 7, 10, 11, 12, 19, and 27. Nor have
defendants demonstrated *56 s need for these ma-
terials that overcomes the work-product protection.
Accordingly, the documents in categories 1, 2, 3, 7,
10, 11, 12, 19, 27, and 29 will be protected from
disclosure, but none others.

© 200% Thomson Reuters. No Ciaim to Orig. US Gov. Works.
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From the foregoing analysis, it aiso follows that the
directions given to RLM's employee, Donald Nath-
an, not to answer certain questions propounded at
pages 21-22 and 39-40 of his deposition nust be
overruled. The simitar direction given at page 10 of
the deposition is, however, sustained.

In sum, plaintiffs are hereby ordered to fumish to
defense counsel, by no later than December 7,
2000, unredasted copies of all documents on the
RLM privilege log except those denominated as
faliing within categories 1, 2, 3, 7, 10, 11, 12, 19,

27, and 29-of that log; and RLM is hereby orderéd ’

to make Donald Nathan avaiiabi‘e, by ne later than
Decetber 8, 2000, for a telephonic continuation of
his deposition, not to exceed 20 minutes, for the
purposes of answering the questions the witness
was directed not to enswer at pages 21-22 apd
39-40 of his deposition, as well as any follow-up
guestions reasonably related thereto.

SO ORDERED.
198 F.R.D. 53, 48 Fed R.Serv.3d 1055

END OF DOCUMENT
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Only the Westlaw citation is currently available,

United States District Court,
D. South Carolina,
In re: NEW YORK RENU WITH MOISTURELOC
PRODUCT LIABILITY LITIGATION
This Document Applies to All Cases
In re: BAUSCH & LOMB CONTACT LENS
SOLUTION PRODUCT-LIABILITY LITIGA-
TION
Thie Document Applies to All Cases
No. MDL 1785, CA 2:06-MN-77777-DCN.

May 8, 2008.

MEMORANDUM OPINION AND ORDER ON
DOCUMENTS ASSERTED AS PROTECTED BY
ATTORNEY-

CLIENT PRIVILEGE OR AS WORK PRODUCT

CAPRA, J.

*1 In this litigation, Defendant Bausch & Lomb has
refused fo produce & number of otherwise respons-
ive documents on the pround that they are protected
by the attorney-client privilege or the work product
docttine, This order involves the "first wave" of
documents that Bausch & Lomb clajims are so pro-
tected, The parties are currently working through a
*second wave" of documents for the Special Mas-
ter's consideration.

The documents that are subject to this Order have
been set forth in exhibits to an affidavit by Robert
Bailey, Esq., Vice President and General Counsel
for Bausch & Lomb. The Order follows the exhibit
form as presented and as argued by the parties.

I have reviewed the pertinent case law and the ex-
tensive written submissions by the parties. I also
entertained oral argument on some of the more dif-
ficuit legal questions presented by these exhibits.
What foilows is a short discussion of the pertinent
case law, and a justification for the orders. Because
there is a need for expedition, the case law discus-
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sion i3 truncated.

In evaluating the privilege claims, I applied four

fundamente] legal principles:
1} Defendant, as the party invoking the privilege,
has the burden of showing that the requirements
of the privilege are met. See, e.g., Lnited States
v. Londof, 591 F.2d 36 (9th Cir.1978) {as the
privilege is in derogation of the search for truth,
the party who seeks to jnvoke it has the burden of
establishing it). . ‘ '
2) Intra-corporate communications to Counsel
may fall within the privilege if the predominant
intent i to seek legal advice, Unifed Stafes v.
[BM, 66 FRD. 206, 212-13 (SD.N.Y 1674}
{applying the test of predoroinant intent).
3) Intra-corporate communications to and from
counsel can retain a privilege if disclosure ig lim-
ited to those who have a "need to know" the ad-
vice of counsel; the company's burden "is to
show that it limited its dissemination of the decu-
ments in keeping with their aggerted confidential-
ity, not to justify each deterrination that a partic-
ular empioyee should have access to the informa-
tion therein." Federal Trade Comm'y v. GlaxoS.
mithKiine 294 ¥.3d 141, 147-48 (D.C Cir.2002).
4) As this case is in diversity, the applicable priv-
ilege law is stafe law. See Fed R.Evid, 501, And
of course state privilege law applies to the actions
in New York state court. Choice of law principles
appear to point to New York privilege law as de-
terrninative, as that is the location of defendant's
principal place of business. Federal courts have
recognized that the New York law of privilege is
subsiantially similar to federal common law, See,
e.g., NXIVM Corp. y_O'Harg, 241 F.R.D 109,
124 (N.D.N.Y.2007) (“the distinction between
New York and federal law on aitorney-client
privilege is quite indistinguishable, as the law in-
tersects in all of its facets, and are viewed infer-
changeably"); Bank aof dm.. N.A. v, Terra Nove
Ing. Co Lrd, 211 F.Supp.2d 493 (8§ D.N.Y 20023

{"New York law govemning attormey-client priv-
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ilege is generally similar to accepted federal doc-
trine."}. This statement is helpful when the feder-
al common law is itself clear and undisputed. But
a difficulty arises where the federal courts are in
dispute about the federal commeon law, and there
appears to be mo clear state law on the subject.
Where such a sitoation arises, [ have chosen the
result that appears most consistent with the ap-
proach to privilege questions undertaken by the
New York Court of Appeals; that approach is to
use 2 utjlitarjan znalysis to provide protection to
communications to znd from counsel that would
not be made in absence of the privilege. See gen- |
erally Martin & Capra, New York Evidence
Handbook § 5.2 (2d ed.2003).

Exhibit 1 (BLI0G370591)

*2 This is an email from Alan Wilson, Director of
Vigion Care and Special Project Manager for the
Fusarium investigation, to corporate counsel and
other high-level personnel, concemning a possible
presentation to the FDA. It is seeking a combina-~
tion of business and legal advice, but it is fair to as-
sume that the predominant reason for sending it to
corporate counsel is to seek legal advice. The fact
that Wilson was probably secking business advice
from the pon-legal corporate personnel does not
fose the privilege if the reason for communicating
with the lawyer is to obtain the lawyer's legal view-
point. Federal Trade Comm™m v, GlaxoSmitl

294 F.3d 141, 147-48 (D.C.Cir, 2002}, Moreover,
all the recipients were those who had a "need to
know" counsel's advice, and so the privilege was
not lost by disclosure to these personnel,

It is notable that legal advice may be sought impli-
citly or explicitly. See, e.g., Inre CF Therapeuticy
ne, S iig, 2006 U.S. Dhst, LEXIS 41568 at
*12:13. 2000 Wi, 1699936 (N.I).Cal. }:
The Court looks to the context of the communica-
tion and content of the document to determine
whether a request for legal advice is in fact fajrly
implied, taking intc account the facts surrounding
the creation of the document apd the nature of the
document. The attormey-client privilege protects
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documents which "involve either client commu-
nications intended to keep the attomey apprised
of continuing business developments, with an im-
plied request for legal advice based thereon, or
self-initiated attorney communications intended
to keep the client posted on legal developments
and implications, including implications of client
activity noticed by the attorney but with regard to
which no written request for advice from the cli-
ent has been found." Juck Winter, Inc. v, Koras-
ropCo. ., S4FR.D. 44, 46 (N.D Cal 1971},

The email from Wilson, fairly read, implicitly seeks

legal advice from Mr. Bailey.

Privilege claim sustained.
Exhibit 2 (BL10S5793290-318)

This is a draft of a powerpoict presentation that
Bausch & Lomb was preparing in order to make a
presentation to the FDA. The final version of the
powerpoint presentation has already been produced,
as have other drafts. Bausch & Lomb argues that
this particular draft is privileged because it was
submitted to in-house counsel for his legal advice
on whether any changes to the draft shouid be made
before it would be presented to the FDA.

The federal common law on drafts submitted to
counsel is in conflict. The split of authority is dis-
cussed in Schenet v. Anderson, 687 F.Supp. 1280,
1282-4 (E.D.Mich.198R):
A. split of authority exists regarding whether in-
formation disclosed to an attomey with the inten-
tion that the attorney draft a document to be re-
leased to third parties is protected by the attor-
ney-client privilege. Plaintiff cites In_re Grgnd
Jyry _Progeedings, 727 F2d 1352, 1333 (4t
Cir,1984) as support for its position [that the
draft is not priviieged]. The Fourth Circuit held,
in that case, that the attormey-client privilege did
not apply to information communicated by the
ciient to the atterney with the understanding or
intention that the communication was to be made
known to others (e.g., in the form of & stock of~
fering brochure or an income tax retum.) In re
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Grand Jury at 1356.

*3 "{A] statement or communication made by a
client fo his attorney with the intent and purpose
that it be communjcated to others is not priv-
ileged.” Nor is the loss of the privilepe confined
to "the particular words used to express the com-
munication's content" but extends "to the sub-
stance of a communication,” since the disclosure
of " 'any significant part' of a communication
waives the privilege” and requires the attorney to
disclose "the details underlying the data which
was to be published ."

In re Grand Jury at 1356,

In fn re Grand Jury, the government subpoenaed
an attorney 1o testify before a grand jury regard-
ing conversations with his client made in connec-
fion with the preparation of a prospectus for a
proposed private placement of limited partnership
interests, (The proposed prospectus was never is-
sued), The In re Grand Jury court held that the
information given to the attormey was to assist in
preparing & document to be seen by others, and
was not intended to be kept confidential, Thus,
the attorney-client privilege was not applicabie.
Subsequently, the Fourth Circuit iimited its hold-
ing in In re Grand Jury, in U8, y. Under Seall,
748 F.2d R71. 875 {4th Cir.1984) The (Under
Seal) court noted that, while the existence of the
attorney-client refationship does not, by itself,
lead to a presumption that attormey-client com-
municetions are confidential, "a layman does not
expect bis attorney to routinely revee! ali that his
client telis him. Rather than look to the existence
of the attorney-client relationship or to the exist-
ence or absence of a specific request for confid-
entiality, we must look to the services which the
attormey bas been employed to provide, and de-
termine if those services would reasonably be ex-
pected to entail the publication of the clients’
communications.® U8, v. (Under Seal) at B75.
The court distinguished In re Grand Jury from
the case before it, because, in In re Grand Jury,
the cHent had decided to publish a prospectus be-
fore approaching their attormeys, thug indicating
that the attorney had been retained to convey in-
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formation to third parties, not to provide legal ad-
vice for the ciient's guidance. In (Under Seal), the
client had retained an afformey to investigate the
possibility of filing papers, which if filed, would
be disciosed to third parties. The court went on 1o
hold that it is anly when the client authorizes the
attomey to perform services which demonstrate
the client’s intent to have his communications
published that the client wili lose the right to as-
sert the privilege as to the subject matter of those
communications.

Other courts have extended the attomey-client
privilege to cover all information not actvally
published to third parties, even if the information
were disclosed te an attomey in connection with
the preparation of 2 document to be issued to a
third perty. L5 v, Jcklegel 313 F.Supp. 177,
179 (D Neh.1970%. The Schlegel court stated:

*4 TA] ... more realistic rule would be that the cli-
ent intends that only as much of the information
will be conveyed to the [third perty] as the attor-
ney concludes should be, and ultimately is, sent
to the [third party], In short, whatever is finaily
sent to the [third party] is what matches the cli-
ent's infent. The fact that the client has relin-
quished to his attomey the making of the decision
of what needs to be included within the tax retum
should not enlarge his intent or decrease the
scope of the privilege. A different rule would not
really support the purpose of the privilege, which
is to encourage free disclosure of information by
the client to the attomey. If the client, not know-
ing what the attomey would advise be sent or
would choose to send to the {third-party], were to
think that all information given to his attorney
would Jose its confidentia} status by the act of de-
livery to his attorney, the tendency would be to
withhold information which he, without advice of
counsel, would suppose was detrimentai to him,
the client. Thus the attorney, the very one profes-
sionally capable of evaluating information, could
be of no help in evaluating it, because he would
not receive it,

The Schlegel rule has been adopted by several
other courts: S.E.C. v. Texas International Air-
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lines, Inc., 29 F.R.Serv.2d 408 (D.D.C.1979);
U8 v, Schmide 360 F.Supp. 339, 350, 1. 35
OM.D.Peon 1873y, LLS. v Willis, 565 F.Supn.
1185 1193 (S.D.Jowa 1923},

The Schenet court opted for the Schlegel rule pro-

tecting drafts to the extent that the information in

those drafts was not ultimately disclosed:
In the Court's opinion, the Schlegel rule encour-
ages clients to disclose information freely fo their
attorneys, and thus is most consistent with the
purpose of the attormey-client privilege. There-
fore, the Court declines to follow the Fourth Cir-
cuit's opinion in fr re Grand Jury (as modified by
US. v. (Under Seal), and adopts the holding of
the court in LS. v, Schiegel, 313
179 (13 Neb. 1970). Accordingly, the attorney-cii-
ent privilege applies to all information conveyed
by clients to their attorneys for the purpese of
drafting documents to be disclosed to third per-
sons and ail documents reflecting such informa-
tion, fo the extent that such information is not
contained in the document published and is not
otherwise disclosed o third persons. With regard
to preliminary drafts of documents intended to be
made public, the court holds that preliminary
drafts may be protected by the attomey-client
privilege. Preliminary drafts may reflect not onty
client confidences, but also the legal advice and
opinions of attormeys, all of which is protected by
the attorney-client privilege. The privilege is
waived only as 1o those portions of the prelimin-
ary drafis ultimately revealed to third parties.
S.E.C. v. Texas International Airlines, Inc., 29
F.R.Serv.2d 408, 410 (D.D.C.1979); LS. v. Wil-
Lis, 565 F.Supp, 1186, 1193 (S D.Ilowa 19333,
(emphases added).

*5 At jeast one court has taken the position that an
entire draft remains privileged if it is given to coun-
sel with the proviso that counsel will provide sug-
gestions on the draft, The court in Macarin v. Pran
& Whitney Congda, Inc., 1991 U.S. Digt. LEXIS
597,199 WL 1004 (E.D>.Pa.), held that a draft was

protected in its entirety because "{njo evidence has
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been presented to indicate that at the time the
second draft waes submitted to [the lawyer] for his
review, Pratt & Whitney had any intention to pub-
lish the release in the form provided. However, the
critical issue in determining whether the document
wes to remain confidential is whether Pratt & Whit-
ney intended that the draft was to be released in the
Jorm given to fthe lawyer] for his review. Because
the release was contingent on {the lawyer's] approv-
al and subject to his revision, it is reasonable to as-
sume that Pratt & Whitney intended the document
to remain confidential until a final draft was
achieved, and thus the second draft would fall with-
in the attorney-client privilege.” (emphases added).

The New York law on drafts is unclear. New York
of course accepts the unremarkable proposition that
if a client communicates to the lawyer with the in-
tent that the communication is te be released to the
public, that communication is not privileged. See
Martin & Capra, supra at 318, But I have found no
cases on the specific question of whether drafts are
protected when they are given to counsel with the
intent that counsel would provide suggestions on
what should be cut from (or added to) the draft be-
fore it is released to the public, Weinstein Kom &
Milter provide the following cryptic statements at
4503.18:
A common example of communications which
are not privileged because it is intended that they
be disclosed to third persons are the communica-
tions made in the preparetion of legal documents
such as contracts, deeds and complaints, Oniy
that information which the client knew or should
have known would be disclosed is outside the
privilege; other matter remains privileged
But the cases cited do not involve drafts and are
more in the natuore of general statements that there
is no privilege if the client anticipates that the com-
munication will be made public.

The question is which law to apply regarding drafts.
Under the Fourth Circuit law, and despite defend-
ant's argument to the contrary, the draft is unpriv-
ileged in its entirety, as are any pertinent lawyer
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notes. This is because defendant made the decision
to present the powesrpeint to the FDA, in some
form, by the time the draft was sent to Mr. Bailey.
Defendant certainly has not proved otherwise. But
the problem with the Fowrth Circuit view is that it
appears {o look at the client's intent to publish in en
undifferentiated way. A client may have decided to
publish some information in some form, yet the pre-
cise form and content could well be subject to re-
view by counsel. The Fourth Circuit faw does not
provide protection in the more nuanced situation in
which the client is going fto make a public disclos-
ure but submits it to the lawyer in order to determ-
ine whether the final form is consistent with the cli-
ent’s legal interest. Yet that is the very sifuation in
which the client ought to be able to seek confiden-
tial advice of counsel; the Fourth Circui¢ nile thus
deters the client from communicating with counsel
ahout what should or should not go into a public
statement, and therefore undermines the attormey-cli-
ent privilege. Because the Fourth Circuit view de-
ters communications that are necessary to the free
flow of information between client and attomey, it
is contrary to the underlying principles of the attor-
ney-client privilege under New York law.

*6 On the other hand, the result in Mucarie, supra-
~that the entire draft is protected by the privilege if
given to the lawyer for a legal-advice review--is
overprotective, It would mean that the draft would
be protected even if the lawyer made no changes,
and even ac to parts of the draft which were under-
stand by both attormey and tbe client to be an inevit-
eble part of the public presentation. The Maeario
rule allows the client to shield an unprotected docu-
ment simply by referring it to the lawyer, As such it
is contrary to the limitations inherent in the priv-
ilege. See e, Beking Recar

N.Y.2d 324, 476 N.Y.5.2d4 806, 465 N.E.2d 345
{1984) (preexisting documents compellable if in the
hands of the client do not become privileged when
referred to an attorney).

The compromise view is thet of Schenet/Schlegel-
-if the draft is sent (o the lawyer for a legal-advice
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review, then any statements in the draft are priv-
fteged to the extent that they are not ultimately re-
vealed o the public. Put the other way, oniy the
portions of the draft that are uitimately disclosed in
the final document are subject to disclosure, The
problem with this view is that it requires a line-
by-line redaction of the draft. Arguably the costs of
a line-by-line redaction might be considerable if the
case involves hundreds of drafts. Yet despite its
costs, the Schenet/Schegel view is the one most
consistent with the policy of the privilege. It allows
and encourages the client to seek lepal advice on
the propriety of language in a draft, without over-
protecting the draft in such a way that its disclosure
is barred even as to pottions that are clearly inten-
ded for public disclosure. As the Schenret/Schliegel
view is most consistent with the policies of the
privilege, I conclude that it is most consistent with
the New York Court of Appeals' approach to priv-
ilege (especially the corporate attorney-client priv-
flege) in such cases as Rossi v. Blue Cross & Blue
Shield, 73 N.¥.2d 588, 542 N.Y.8.2d 508, 540
N.E.2d 703 (1989} and Specrrum Sps. Iyl Corp. v,
Chemical Bank, 78 N.¥.2d 371, 575 N.Y.8.2d 809,
SRIN.E.2d 1055 {19%1).

Applying the Schenet/Schlegel view, I find first that
the draft powerpoint presentation was referred to
Mr. Bailey with the implicit request for legal ad-
vice. Therefore, the portions of tbe draft power-
point that were not disclosed in the final draft may
be redacted. The portions that were ultimately re-
vealed to the FDA are not privileged. Defendant
must therefore produce the draft, but may make re-
dactions in accordance with this opinion and order.

Privilege claim sustained in part and denied In
part.

Exhibit 3 (BLIOOIOI027)

This exhibit consists of two-email strings regarding
a contact with the FDA abouf a planned public
statement about MoistureLoc. The first emaif is
from Barbara Kelley to Ron Zarella, Bob Bailey,
and others, including two public relations consult-
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ants from Hili & Knowlton, a public relations firm
employed by Bausch & Lomb. Plaintiffs contend
that any privilege is lost because of the disclosure
to Hill & Knowlton. For the reasons discussed be-
low, I apree with plaintiffs and accordingly find
that this email is nof privileged and must be pro-
duced in its entirety.

*7 Communications to non-lawyers can be brought
within the privilege under the Kovel doctrine-—-the
court in [Julted States v. Kovel, 296 F.2d 918, 921
{2d_Cir.1961} held that confidential communica-
tions to non-lawyers could be protected by the priv-
ilege if the non-lawyer's services are necessary to
the legal representation. But the Kovel protection is
applicable only if the services performed by the
non-lawyer are necessary to promote the lawyer's
effectiveness; it is not enough that the services are
heneficial to the client in some way unrelated to the
legal services of the lawyer. Id at 522 {ihe “commu-
nication must be made in confidence for the pur-
pose of obtaining legal advice from the lawyer.... If
what {5 sought is not lepal advice but only account-
ing services ... or if the advice sougbt is the ac-
countant's rather than the lawyer's, no privilege ex-
ists.™. See gewmerally NXIVM Corp..v. O Hara, 241
ERD 109 (3 D.N.Y.2607) {"the extension of the
privilege to pon-lawyer's communication js to be
narrowly construed. If the purpose of the third
party's participation is to improve the comprehen-
sion of the communjcation between atiorney and
client, then the privilege will prevail."). See also
United States v. Ackert, 169 F.3d 136, 139 (2d
Cir. 1999} (ruling that the communjcation "between
an attorney and a third party does not become shiel-
ded by the attorney-client privilege solely because
the communication proves important to the attor-
ney's ability to represent the client").

Courts are in some dispute on whether public refa-
tions firms are "necessary to the representation” so
as to fall within the Kovel protection, Most courts
agree, however, that basic public relations advice,
fromn a consultant hired by the corporate client, is
not within the privilege. The court in NXTVM, supra
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at 141, surveys this basic case law:
This legal notion that even a public relations firm
must serve ag some sort of “transiator,” much like
the accountant in Keovel was visited in Calvin
Klein Trademark Trust v. Wachner, 198 F.R.D.
53 (S.D.N.Y.2000% Much like the services being
rendered here, the public relations firm in Calvin
Klein wag found to have simply provided ordin-
ary pubiic relations advice and assisted counsel in
"assessing the probable public reaction to various
strategic alternatives, as bppnsed to enabling
counse! to understand aspects of the client's own
communications that could otherwise be.appreci- .
ated in the rendering of legal ndvice." 198 F.R.D,
8t 54.55 (citing Inited Stares v. 4ckert, 169 F.3d
at 139). Thus, no attorney client privilege was ex-
tended to its communications with either the cli-
ent or the firm. Id. at 53-55. A similar result oc-
curred in Hough_y. Schroder Inv. demt, Norih
Ap, Inc, 2003 US. Dist. LEXIS 14586, 2003
Wi, 21098674 (S.DNY. Auz 25, 2003),
wherein the court found that the record did not
show the public relations specialist performed
anything other than standard public refations ser-
vices for the plaintiff, and noting that a media
eampaign is not a legal strategy. See also De
Beers LV Trademark Lid v, De Beers Diamond
Syndicgte Jre., 2006 1.8, Dist, LEXIS 6001,
2006 WL 357825 (S DN Y. Feb.15, 20086).

*8 Judge Cote in Haugh v. Schroder [nv. Mgmt

North_Am. Inc. 2003 1S Drist. LEXIS 14586
03 W1, 21998674, at *E (SD.NY.2 summed

up the basic law, and beld that disclosure to a pub-

lic refations firm lost the privilege, in the following

passage;
Plaintiff has not shown that Murray {the p.r. con-
sultant] performed enything other than standard
public relations services for Haugh, and more im-
portantly, she has not shown that her communica-
tions with Murray or Murray's with Arkin [the
lawyer] were necessary so that Arkin could
pravide Haugh with legal advice. The conclusory
descriptions of Murray's role supplied by plaintiff
fail to bring the sixteen documents within the am-
bit of the attommey-client privilege. The docu-
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ments transmitted from plaintiff to Muray and
the one doecument from Murray to Arkin are con-
sistent with the design of a public relations cam-
paign. Plaintiff has not shown that Mumray was
“performing funciions materially different from
those that any ordinary pubiic relations" edvisor
would perform. Caglvin Klgin Trademark Trust v,
Wachner gt al, 188 TFRD, 53 35
(3.1.1¥,Y.2000). As such, Hauph's fransmission
of documents to Murray, even simultaneously
with disclosure to former counsel, and Murray's
iransmission of a meeting agenda to Arkin, viti-
ates the application of the attomey-client priv-
ilege 1o these documents.
Tudge Cote relied on the compelling point that "[a}
media campajgn is not a litigation strategy. Some
attorneys may feel it is desirable at times to conduct
a media campaipgn, but that decision does not trans-
form their eoordination of a campaign into jegal ad-
vice."

It is true that a few cases have found communica-
tions to public relations consultants to be within the
attorney-client priviiege, But those cases arise from
pnusuz] and extreme facts and do not involve the
basic provision of public relations advice by 2 com-
pany retained by the client, as in the instant cage.
Fot example, in In re Copper Market Antirrust Lit-
ig., 200 F.R.D. 13 {(§.D.N.Y 2001), a foreign com-
pany found itself in the midst of a high profile scan-
da] involving both regulatory and civil litigation as-
pects, and hired a public relations firm because it
lacked experience both in English-speaking and in
dealing with Western medja. The public relations
firm acted as the corporation's spokesperson when
dealing with the Western press and conferred with
the company's 1.8, litigation counsel. Judge Swain
upheld the attomey-client privilege claim, reason-
ing that the public relations firm, in the extreme cir-
curmnstances of the case, was the functional equival-
ent of an in-house department of the corporation
and thus part of the "client ." Obviously the facts of
Copper Market do not approach thoge of this case,
in which a public relations consulting firm provides
basic consulting advice.
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Likewise, the facts of [ re Grand Jury Subpoena,
265 F.Supn.2d 321 €8.D.N.Y.2003) are vastly dif-
ferent from the instant case. Judge Kaplan held that
the privilege applied to a public relations consulting
firm hired to assist counpsel to create a climate in
which prosecutors might feel freer not to indict the
client. He concluded that thie was an area in which
coungel were presumably unskilled and that the fask
constituted "legal advice.” As Judge Cote stated in
Haugh: "There is no need here to determine wheth-
er In re Grand Jury Subpoenas was comectly de-
cided." Bausch & Lomb has not identified with par-
ticularity any legal advice that required the assist
ance of 2 public relations consultant; Bailey’s affi-
davit simply states, in conclusory fashion, that Hill
& Knowliton's presence was "necessary." Bausch &
Lomb has not, for example, idenfified any nexus
between the consultant's work and the attorney's
role in defending against possible litigation or a
regulatory action or proceeding.

*0 I am most reluctant to rely en the broad applica-
tions in Copper Market and In re Grand Jury Sub-~
poenas in light of the weli-reasoned case law indic~
ating that the privilege is lost when the corporate
client communicates to an outside consultant, hired
by the corporation, and providing nothing more
than basic public relations advice. See, e.g., Ann M.
Murphy, Spin Confrol and the High-Profile Clignt.

gmmgazmng With Ey_b ¢ Relations Consult-
ans?, 55 Svracuze [Rev, 545 {2005) (concluding

that “"expanding the attorney-client privilege to
communications with public relations consultants is
inadvisable and against the interests of justice"). A
conservative epproach is, indeed, mandated by New
York law, which appears to recognize the Kovel
doctrine only in narrow circumstances in which the
non-lawyer's services are absolutely necessary fo
effectuate the lawyer's legal services. See, eg.,
People v. Edney, 39 N.Y.2d 620, 385 N.Y.8.2d 23.
350 N.E.2d 400 (1876).

Accordingly, the email from Barbara Kelley dated
May i1, 2006 is not privileged because it was
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routed to employees of Hill & Knowlton. (If not for
that routing, the email would be privileged because
it was implicitly seeking Bob Bailey's legal advice
on discussions with the FDA).

In contrast, the second email in the siring, dated
May 11, 2006 at 11:07 p.m., is privileged. It dis-
cusses the need to seek legal advice from Bob
Bailey, and this email was nof sent or routed to Hill
& Knowiton,

Privilege claim sustained in part and denied in
part.

Exhibit 4 (BL105792209)

Exhibit 4 is an emai} from Michael San¢aluccia to
outside counsel and Bob Bailey, as well as others
with a "need to know" (see Federal Trade Comm'n
v GlaxoSmithKline, 294 F.3d. 141, 147-4§
(D.C.Cir.20062), concemning communications with
an FDA official about investigations respecting
MoistureLoc, It is clear that at the time of the
email, Bausch & Lomb faced a situation involving
legat liability, and that discussion and interaction
with the FDA was critical to Bausch & Lomb's leg-
al position, I find that the request for legal advice is
implicit in the email, See Jack Winter, [nc. v
ror_Co., 54 FR.D, 44, 46 (N.D.Cal.1971
(implicit requests for legal adviee in the corporate
context can qualify for privilege protection). Ac-
cordingly, the email is privileged.

Privilege claim sustained.
Exhibit 5 (BL100879259)

This is an email string involving the drafting of a
response to the Australian counterpart to the FDA,
concerning Fusarium keratitis cases in Asia. The
three emails in the string reference an attachment,
which is the draft on which each of the email
writers provides comments. Bausch & Lomb asserts
that plaintiffs have not challenged its privilege
claim as to the attachment (the draft response), and
that the only challenge is to the emails themselves.
But plaintiffs' memorandum in opposition to the
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Bailey affidavit, at 8, specifically contends that
“drafts of material meant to be shown to third
parties, such as the TGA, are not privileged."
therefore find that plaintiffs have sufficiently raised
the issue of whether the draft itself is privileged--
and I find, consistently with the discussion of Ex-
hibit 2, that the draft is privileged only as to the
statements and information not contained in the
published document. The attachment mmst be pro-
duced with any redactions to be made in accordance
with this Opinion and Order.

£10 As. to the emails themselves, there aré three. -
The first, dated February 26, 2006, at 1:20 am., ig
naot sent or routed to a lawyer. But this does not ng-
cessarily mean that it is unprotected by the priv-
ilege. A number of cases hoid that communications
4mong non-lawyer cofporate personnel are protec-
ted if the dominant intent is to prepare the informa-
tion in order to get legal advice from the lawyer,
See, eg., AT & T Corp. v. Microsofi Corp., 2003
U.S. Dist. LEXIS 8710, at *7-8 (N.D.C&lL):
Communications between non-lawyer employees
about matters which the parties intend to sesk
legal advice are likewise cloaked by attorney-chi-
ent privilege. U.S. v. Chevron Texaco Cormn,, 241
E.Supp.2d 1065 {N.D.Cal,2002}, The only ques-
tion to consider is whether DSP intended to seek
legal advice of any kind over the subject matter
contained in the memoranda? See Upiohn v.
United Siores, 449 U8, 383, 396, 101 S.Ct. 677
66 1.BA.2d 584 (1981)% In re Grand Jury, 974
E.2d at 1071 fn. 2; see also United Stoles v.
Chevron Corp., 1996 U.5. Dist. LEXIS 4154 at
*5 (N.D.Cal})....
Communications containing information com-
piled by corporate employees for the purpose of
seeking legal advice and later communicated to
counsel are protected by attorney-client privilege.
Upjohn at 394-95. As long as the legal implica-
tions were understood at the beginning at the in-
quiry and the communications were covered by a
veil of confidentiality, then the privilege attaches,
See Upjokhin, at 394-95,
See also Santrade

eneral Electric Co.
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1S FR.D. 539 543 (EDN.C.1993) ("A document
need not be authored or addressed to an atiorney in
order to be properly withheld on attorney-client
privilege grounds.”).

The question, then, is whether the personnel in-
volved in the first email in the string "intended to
seek legal advice of any kind over the subject mat-
ter contained in the memoranda.,” While this js a
close question, I find that there is an implicit under-
standing that a lawyer's review of the response to
the Australian regulator will be necessary (as there .

were obvious jegal ramiﬁéétions to the Australian .

inquiry) and that the initial review by non-lawyers
was appropliate before the lawyer's review. I also
note that all the email recipients had a "need to
know."

As to the second and third ermail in the string, these
were 1) routed to Bailey, 2) implicitly seek his [egai
advice, and 3) sent oniy to those with a "need to
know®, Accordingly they are privileged. Plaintiffs
arpue that emails cannot be privileped if the lawyer
is only "ec:d” on the email, as opposed to a direct
recipient. Such a limitation would be inconsistent
with the way that emails are sent. Sending an email
by "ee" is nsually a question of convenience rather
than an expression of some intent te delineate prior-
ities, Moreover, given the law providing than an at-
tormey need not be a recipient af @i for the priv-
ilege to attach, it must surely be the case that a "ce®
to an attorney can qualify for the privilege. See gen-
erally Butecric Corp, v. Metce, Jnc, 61 FRD. 35

(E.D.N.Y.1973) (privilege applied where lawyer in-
directly receives copies of confidential documents).

*11 Privilege claim sustained with respect to
emails and sustained and denied in part with re-
spect to aftachment.

Exhibie 6 (BL 100089266-BLI00039276: BL
157420111 and BL 157420112- BL157420118)

The first challenged document is a draft script for
investment znalyst calls, explaining the decision to
voluntarily recall Renu with MoistureLoc. Tt is
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dated May 13, 2006. This draft was sent to Bob
Bailey and others with & need to know, for com-
menfs on the draft, As stated in the discussion of
Exhibit 2, this draft is privileged only as to the
statements and information not confained in the
published document. The attachment must be pro-
duced with any redactions to be made in accordance
with this Opinion and Order.

The second challenged document is an email dated
May 15, 2006, clearly seeking legal advice from
Bob Bailey. Other recipients had a "need to know."
BYL 157420111 is privileged.

The third challenged document is a draft of the
script dated May 15, 2006, Once apain, this draft is
privileged only as to the statements and information
not contained in the published document. The at-
tachment must be produced with any redactions to
be made in accordance with this Opinion and Or-
der.

Privilege claim sustained in part and denied in
part.

Exhibit 7 (BLI105792809)

Exhibit 7 is an email relating to draft q & a's pre-
pared in anticipation of the voluntary recall of
ReNu with MoistureLoc. Two of the recipients are
public relations consultants with Hiil & Knowliton,
For reasons discussed under Exhibit 3, this email {s
not privileged. There is no indication that Hill &
Knowlton is providing anything other than ordinary
public relations advice. Bausch & Lomb has not
satisfied its burden of showing that Hiil & Know-
lton is necessary to the legal representation under
Kovel.

Privilege claim denied.

Exhibit 8 (BLI22438503-BLI2243835034;
BLI05792872; BLI0S5792873-BLI103792878;
BLI05792879; BLI05792880-BLI05792881)

The first challenged document is a redacted email
from Brian Levy, referring drafis to Bob Bailey and
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others, regarding proposed public communications,
The redacted part of the smail contains an implicit
request for legal advice and provides information
that would be helpful fo Mr. Bailey in reviewing
the document. The redacted material is privileged.

The attachments to the email are also challenged.
Once again, these drafis are privileged only as to
the statermnents and information not contained in the
published documents. The atiachments must be pro-
duced with any redactions to be made in accordance
with this Opinion and Order.

BLI22438503-BL1224385034--Privilege claim ay
to redaction in email sustained. Privilege claim as
to altachments sustained in part and denied in part,

The remaining challenged documents correspond to
the attachments to the Brian Levy email, i.e., the
various drafts of planned public responses. For
reasong stated immediately above, these drafts are
privileged only as to the statements and information
not contained in the published documents. The at-
tachments must be produced with any redactions to
be made in accordance with this Opinicn and Or-
der.

*\2 RBLI05792872; BL105792873-BL103792878;
BL105792879; and BLI(5792880- BLI05792881:
Privilege claim sustained in part and denied in
part.

Exhibit 9 (BL134450950-BL134450961)

Exhibit 9 is an email string relating to Bausch &
Lomb's response to patient complaints in Singa-
pore. It has been produced to plaintiffs with mul-
tipie redactions.

All of the information in this email string was sent
to employees of Hill & Knowlton, Thete is no in-
dication that Hil} & Knowlton was providing any-
thing more than ordinary public relations advice.
Bausch & Lomb has not established that commu-
nicating to Hill & Knowiton was necessary for the
effectiveness of legal representation under Kovel
Therefore, this email string must be produced to
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plaintiffs without redaction.

I note that the redaction on BL 134450952 was not
sent fo Hill & Knowlton; moreover, it contains an
implicit request for legal advice. However, as
Bausch & Lomb admits, the response to that email
is sent to Hill & Knowlton, along with the previous
email as part of the email string. Sending the email
to Hill & Knowlton destroyed whatever privilege
might have previously existed, for the same reason
that any initiaf communication to Hill & Knowiton
loses the privilege.

Privilege claim denied,

Exhibit 10 (BLI134452241-BL134452245; and
BLI35539990-BLI3553599])

Exhibit 10 contains two similar email strings relat-
ing to responses to patient complaints in Singapore.
None of these emails were sent to Hili & Knowlton.
All of the recipients of the email had a "need to
know" legal advice that would be provided by the
lawyer, in this case Mr. Eckman.

With respect to the first email string-—-BL
135539990-BL135539991—there is a clear request
for legal advice, and reporting of information that a
lawyer would find necessary in formulating a re-
spouse to claimed injuries, Response to client com-
plaints, and the possible lHtigation therefrom, is
clearly in the nature of legal advice. See Rossi v.
Blue Crosg & Blue Shield 73 N Y.2d_588, 542
NY.B5.2d 308 540" N.E2d 703 {1989}
(communications to and from a lawyer in response
to a complaint and threat of litigation are protected
by the privilege).

BL 135539990-BL[35539991privilege claim sus-
tained.

With respect to the second email string-
-BL134452241-BL134452245--these emails in-
volve discussions about how to treat claims; even if
these claims are not litigated, the processing of
these claims clearly affects the jegal position of the
company as well as its strategy in defending litig-
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ated claims. Mr. Eckman is addressed directly and
specifically, and provides legal advice. This email
string is clearly privileged.

BLI34452241-BLI34452245--privilege claim sus-
taired,

Exhibit 11 (BL134431720-BL1344317289;
BL134431723-BL134431725; BL134431718-
BL134431719 BL 134450577-BL134450378)

Exhibit 11 contains four email chains discussing the
arrangement for handling consumer returns of

ReNu products, All of these emails were sent to =

embioyees of Hill & Knowiton and for reasons dis-
cussed above under Exhibit 3, these documents are
not privileged.

*13 Investigation of Hill & Knowiton's contribu-
tions on these emails only fortifies the determina-
tion that Hill & Knowlion was not involved in fur-
thering {much less necessary to providing) legal ad-
vice. In one email, Christina Cheang, an emplayee
of Hiil & Knowliton, suggests that optical shops
should be used for redemptions, as a means of es-
tablishing good business refations with these shops.
She has to be told, later on #n the string (in an email
from Arsthor Ng dated February 28, 2006), that
Bausch & Lomb cannot legally use optical shops
for redemption. Clearly she is not necessary to
providing legal advice--indeed she is providing
business advice that is contsary to legal advice.

Privilege claim denied.
Exhibit 12 (BL134431951-BL134431952)

Exhibit 12 is a draft press release concerning
Bausch & Lomb's consumer product returns for
ReNu in Hong Kong. It was emailed to, among oth-
ers, consultants for Hill & Knowlton. For reasons
discussed above under Exhibit 3, the document is
not privileged. I note that even if disclosure to Hiil
& Knowlton did not destroy the privilege, the draft
would be protected only as to information not con-
tained in the document puhlished.
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Privilege claim denied.

Exhkibit 13 (BL103867295-BL103867314;
BLI44531274-BL144531285; and BL144528650-
BLI44528652)

Exhibit 13 is three versions of the same email string
and discusses requests from the Hong Kong Depart-
ment of Health. Part of the communications con-
cern whether to obtain third-party verification of
testing, and invoivement of the Quantic Group.
These email strings have been produced with redac-
tions. My analysis will start at the beginning of the
string. .
Redaction on BL 144528650--Email from Alan
Wiison to Cheng, Levy, et. al— there is no lawyer
involved in this communication, but the redacted
sentence clearly reporis legal advice previously
received, Everyone on the email has a "need to
know." Priviiege claim as to redaction sustained.
Redaction on BL 144531283--This is the same re~
daction on a different email string, All recipients
have & need to know and the redacied information
reflects legal advice. Privilege claim as to redae-
tion sustained.
Redaction on BL 144531275-This is a specific
request from Wilson for advice on a question that
will bave legal ramifications. All recipients have
a need to know. Bob Bailey is copied and it is
teasonahle to assume that Wilson is seeking legal
advice from Bailey and business advice from oth-
er corporate personnel. Privilege claim as to re-
daction sustained.
Redactions on BL 1445311274--There are two re-
dactions on this page. The first in time is the
body of an email from Jack Wong to Alan Home,
with Bob Bailey and others ced. This s an expii-
eit request for legal advice. All recipients have a
need o0 know. Privilege claim as fo redaction
sustained,
The second redaction in time is 2n email from
Bob Batley to Jack Wong, Alan Wilson and oth-
ers. It reports FDA and CDC statements about the
decision to remove MoistureLoc from the market,
and gives the urls for these statements. Despite
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the fact that a lawyer is directly involved in this
communication, the reference to the public state-
ments, along with web addresses, is not priv-
ileged. The lawyer is not giving legal advice, he
is simpiy reporting informztion that sny member
of the public could know. See 2 Saitzburg, Martin
& Capra, Federal Rules of Evidence Manual at
501-20 ("Where the attorney is merely acting as a
conduit for information, i.e., as a messenger, the
privilege is inapplicable.”), and the cases cited
therein.

*14 While Bailey's reference to, and quotation of,
the FDA/CDC statements is not privileged, there
are two patts of the email that do reflect legal ad-
vice and are privileged: the second sentence of
the body of the email, and the last two sentences
of the emaijl, immediately after the quotations. I
note that under New York law, confidential com-
munications from the lawyer involving legal ad-
vice ate protected by the privilege even if they do
not reflect client communications. See CPLR
4503 (extending the privilege to communications
"between the attorney ... and the client®); Rossi,
supra (explicitly providing protection to commu-
nications by the lawyer to the client). The redac-
tlon of this information is therefore proper. Priv-
ilege claim as 1o redaction sustained in part and
denied in part.

Redaction o BL1(03867311--This is the same re-
daction as in BL 144528650. Privilege claim as
to redaction susiained.

Redactions on BL 103867302--There are two re-
dactions on this page. The first in time is the
same as the redaction op BL 1445311275: An
email from Alan Wilson to Bob Bailey and oth-
ers, seeking legal advice. Privilege claim as o
redaction sustained.

The second redaction in fime is the same as the
first one on BL 1445311274~ the body of an
email from Jack Wong to Alen Horre, with Bob
Bailey nnd others ccd, This is an explicit request
for legal advice. All recipients have a need fto
know. Privilege claim as to redgetion susiained.
Redactions on BL I03867301--There ate two re-
dactions on this page. The first in fime is an

email from Arthur Ng to Alan Wilson and Jack
Wong, ced to Bob Bailey and Raymond Cheng. 1t
asks for advice on how to respend to the Hong
Kong Department of Health. This is an explicit
request for legal advice from Bob Bailey, even
though business advice is probably being sought
from the others. As such it is privileged. Priv-
ilege claim as to redaction sustained.
The second email in time (which actually begins
on BL103867300) is from Raymond Cheng to
James Bagton and others. No lawyer is involved
in this email. The email sends the pricr email
striing and summatizes the issues on getting a
third party endorsement. As such it seeks to ime
plement legal advice and is privileged.. See, e.g.,
rady D, v neral Electric 150
FRI. 339, 543 (EDN.C.I1993) ("documents
gubject to the privilege may be transmitted
between non-attorneys (especiaily individuals in-
volved in corporate decision-making) so that the
corporation may be properly informed of legal
advice and act appropriately"). Privilege claim as
to redaction sustained,
Redaction on BL 103867300--This is an email
from Teny Tan te James Barton and others. No
lawyer is involved in this email. The first line of
the email is not privileged ag it simply states that
Tan will not be able to join a conference call and
"here's what T think we should expect .." Then
there are three numbered paragraphs. Paragraph
one summarizes Alan Wilson's position on third-
party testing, This feflects legal advice once re-
moved, and is privileged. However, Tan's opin-
ions in paragraphs 2 and 3 appear to reflect his
beliefs only, with no reference to legal advice and
no indication that legal advice will be sought.
Therefore these parapraphs are not privileged.
Consequently, the only permissible redaction in
this email is for the first numbered paragraph.
rivilege claim as fo redaction sustained in part
and denied in part.
*15 Rednction on BLI03867299--Bausch &
Lomb has redacted the entire body of an email
from James Barton to Tony Tan, Alan Wilson
and others. No lawyer is involved in this email.
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Most of it provides Barton's assessment on third
party endorsement. Most of it peither reflects nor
shows the desire to seck legel advice. However,
the third paragraph of the email does note the
need for obtaining legal advice in one specific re-
speet, This paragraph is the only part of the email
that either reflects or prepaeres information for
legal advice, Accordingly, the redaction of the
third paragraph is proper but the rest of the redac-
tion is not justified. Pyivilege claim sustained as
to the third paragraph and denicd as to the rest
of the email,

Redactions on BLI03867298--Thete gre three re-
dactjons on this page. The first email in time
{which begins on BL103867298 and runs over to
BIL103867259) is an email from Brian Levy to 2
number of comporate officials--but no lawyers. It
provides information conceming third party test-
ing. This email does not reflect, nor does it pre-
pare communications or information for obtain-
ing, legal advice. The email must be produced
unredacted, Privilege claim denied,

The second email in time is from Raymond
Cheng to Brian Levy, ccd to others, but no faw-
yer. All #t says is that it "is really great if we will
soon have the 3rd party evalvation report." This
in no way reflects legal advice, nor any interest in
preparing information for the lawyer, and must be
produced in unredacted form. Privilege claim
denied.

The third email in time is from James Barton to
Raymeond Cheng, Brian Levy and others. No law-
yers are involved. Bt refers to Quantec and notes
the urpency of the situation, This in no way re-
flects legal advice, nor any interest in preparing
information for the lawyer, and must be unredac-
ted, Privilege ciaim denied.

Redactions on BLI(3867297--Thete are three re-
dactions on this page. The first email in time is
from Alan Wilson to James Barton and others.
The first sentence simply states that Wilson is on
vacation and not abie to patch in via phone. It is
absolutely not privileged and this sentence must
be produced unredacted. The second sentence
specifically reflects the need for obtaining legal
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advice. If is therefore privileged. Privilege claim
denled as to the first sentence and sustained ay fo
the second sentence,

The second email in time is from James Barton,
responding to Wilson's sugpestion for seeking
legal advice and copying Bob Beailey and provid-
ing bim an update. This {s an explicit request for
legal advice and so clearly is privileged. All
parties on the email have 2 need to know. Priv-
ilege elaim sustained,

The third email in titne is from Michael Santalu-
¢ia to James Barton, copied to Bob Bajley and
others. ¥t implicitly seeks jegal advice from
Bailey on how to approach the Hong Kong De-
partment of Health, All parties on the emai] have
a need to know. Privilege claim sustained.

*16 Redactions on BLI03867296-There are
three redactions on this page. The fitst email in
time is from James Barton to Michael Santalucia
and others, copied to Bob Bajley, expressing San-
talucia's opinion on the position of the Hong
Kong Depariment of Health with respect to the
third-party endorsement, Santalucia specifically
asks for the opinion of Raymond Cheng and Jack
Wong. He does not ask for Bailey's opinion, This
email appears to be an expression of Barton's
opinion and an explicit request for business ad-
vice. Simply copying the email to the lawyer
does not gain a privilege. It's one thing to allow a
corporate agent to seck lepal advice from a law-
yer and businesg advice from another corporate
official in the same email. It's another for a cor-
porate official to specifically ask for business ad-
vice in an emeil and route it to the lawyer. This
email is not privileged and must be produced in
unredacted form. Privilege claim denied.

The second emegii in time is from Raymond
Cheng to James Barton and others, including Bob
Bailey, asking if certain information can be re-
feased to the Hong Kong Depariment of Health.
This 5 en implicit request for legal advice from
Bailey and as such is privileged. Unlike the pre-
vious email, there is no indication that the lawyer
is an afterthought, Everyone on the email has a
need to know. Frivilege claim sustained.
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The third email in iime starts on the previous
page (BL.103867295), and is from Alan Wilson to
Raymoend Cheng, et al, copied to Bob Bailey.
This ig definitely privileged ag it seeks legal ad-
vice on whether certain should be released. All
on the email have a need to know. Privilege
claim sustained,

Redactions on BL 103867295--There are two re-
dactions on this page. The first email in time is

from Raymond Cheng to Alan Wilson. It expli- .

oitly states that he is waiting on Bob Bailey's in-
put on the proper form on content of a disclosure.
This is definitely privileged as it refers to the
need for legal advice, and all on the emaif have a
need to know, Privilege claim sustained.

The second email in time fs from Alan Wilson to
Raymond Cheng et al, copied to Bob Bailey, The
first paragraph (two seniences) simply refers to
the attzchment "minus my notes and a picture or
two (with pictures, it {s too big for email})." This
sentence involves no legal advice at ali and must
be produced unredacted. The second paragraph
{one sentence) implicitly seeks legal advice on
the proper form of a public presentation and is
privileged, Privilege claim denied as to first
paragraph and sustained as to second paragraph.

Exhibit 14--BLO00190357-BLO00I20363

Exhibit 14 is an email string concerning a possible
response by Bausch & Lomb officials in the Asia
region to the withdrawal of ReNu with Moisture-
Loc manufactured at the Greenville facility from
the worldwide market. The emajf siring was pro-
duced with a nunber of redactions. These redac-
tions are reviewed in reverse order--climbing up the
email iree rather than down it Feeins to be a more
effective way to determine what was sent out when.,
*17 Redaction on BL000I90361--Bausch &
Lomb has redacted the entire body of an email
from Venkteshwaran Suresh (Vision care market-
ing) to James Barton, and others, inciuding an en-
gineer and another person invoived in marketing.
Some of these people seem fairty far down in the
corporate chain (at ieast given the information
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presented to the Special Master). Buf the "need to
know" test from Glaxo, supra, is not rigorous--it
simply requires that “the contents of the docu-
ments are related generally to the employees' cor-
porate duties." That test is meat here. { note that
the email was not distributed widely throughout
the corperation, as was the case in Coasial Siofzs
o . v 17..E. 54, 863
{D.C.Cir. 1380} (confidentiality lost when organ-
fzation "adrpitted that it does not know who has
had access to the documents, and there is undis-
puted testimony that copies of the memoranda
were circulated fo ail-area offices™). Furthermore,
the email explicitly reports advice of counsel and
go is privileged even though it is pot routed fo
lawyers, Privilege claim sustained
Redaction on BLO00I90360-Bavsch & Lomb has
redacted the entire body of an email from Jack
Wong to Suresh and others concerning testing in
India. This email is a request to obtain adwice
from local counsel and so is privileged. Privilege
sustained,

Redactions on BL0O0G190359--This page containg
two emails, the bodies of which are redacted in
their entirety. (There is also a redaction that runs
over from the previous page, that will be considered
below). The first email in time is from David Han-
lon to Amit Singhal, an engineer, discuseing the
methods that need to be employed for testing to
prevent the peneration of bad data. There is no law-
yer involved in this emajl and it appears to be
purely about science and proper scientific methads.
There is no indication that Hanlen is implementing
legal advice in suggesting a scientific protocol.
There is no indication that the communication is to
prepare information for counsel's use. Accordingly,
Bausch & Lomb has not met its burden of showing
that legal advice is being or has been sought. This
email must be produced without redaction. Priv-
ilege claim denied.

The second email in time is from Amit Singhal o
Dennis Fu and Jugesh Singh, the Managing Direct-
or of Office Administration in India, This email
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clearly relates advice of local counsel. So it is priv-
ileged in its entirety. Privilege claim sustained.

Redactions on BLO00I90358--This page containg
three redacted emails, one of which runs over to the
next page. The first email in time (which runs over)
is from Dennis Fu to Amit Singhal and Jugesh
Singh, expressing skepticism about certain testing
and euggesting a proper procedure for testing by
iocal labs. There is no lawyer on this email. Noth-
ing in the email relates legal advice and there is no
attempt to prepare ipformation to obtain legal ad-
vice. None of the resérvations expressed come from
any lawyer. So it is not privileged and must be pro-
duced in its entirety. Privilege claim denied.

*18 The second email in time is from Dennis Fu to
Amit Singhal and others. No {awyer is involved.
There is a reference to advice of counsel, which is
protected by the privilege, but Fu then expresses his
own extra-legal concerns. It is apparent that Fu's
expressed concems involve scienfific and not legal
questions. It follows that 2 porlion of this email
must be unredacted: specifically, everything after
the comma in the second senfence of the email must
be produced in unredacted form. Privilege claim
sustained in part and denied in part.

The third email in time is from Dennis Fu to Jugesh
Singh and others, It is partiaily redacted. The redac-
ted information refers to advice of counsel received
and is accordingly privileged. Privilege claim sus-
tained.

Exhibiz 15 (BLI00089618-BLI100089620)

Exhibit 15 is an email string conceming the invest-
ipation of a Fusarium case in Italy. It was produced
with a yedaction of one of the emails--that email is
from Giultano Nannini (General Manage of Bausch
& Lomb, Italy) to Bob Bailey and others. It ap-
prises Bailey of legal developments and is at least
an implicit request for fegal advice. All others on
the email had a need to know. The redacted inform-
ation is privileged. Privilege claim sustained.
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Exhibiz 16 (BLIO7098171}

After discussion with the Special Master, Bausch &
Lomb commendably has agreed to withdraw its
claim of privilege as to Exhibit 16 and has pro-
duced the document.

Exhibit 17 (BLI34452467.-BL134452468; and
BL134452538-BL134452539)

Exhibit 17 contains two identical, redacted emails
from Dwain Hahs (Senior V.P and President Asia)

" to all Singapore email users and to all Hong Kong

email users. It 16 a litigation hold notice, which
among other things identifies those who may be in
possession of relevant documents and thus may be
subject to the hold, Bausch & Lomb claims the
work product protection for the redactions.
Plaintiffs claim that the work product profection
cannot apply because no lawyer is involved in the
emaifs, But in fact the work product immunity pro-
tects material prepared by non-lawyers in anticipa-
tion of Htigation. See [n_re Cendant Corp, Sec. Lit
iz, 343 F3d 658, 666 (3d Cir.2003) (noting that
"the work product doctrine extends fo materials
compiled by a non-attorney, who, as the 'agent' of a
party or a party's attorney, assists the attomey in tri-
al preparation"). Certainly compiling a list of these
with relevant documents involves trial preparation,
and disclosure of that list could reveal mental im-
pressions concemning olaims or defenses.

While work product protection is qualified and not
absolute, plaintiffs have made no case for a need
for the information contained in ihe litigation hold
notice, Accordingly, Bausch & Lomb's assertion of
work-product immunily is sustained,

Exhibit 18 (BLIO0OI00417--BLI00I00422)

Exhibit 18 is an email string, with the body of one
email redected. That emajl is from Ron Zarella to
Ruth McMuilin, Director of the Board of Directors,
concerning a tax dispute. It appears that the redac~
ted emaii is unrelated to the rest of the string. No
lawyer is involved in the email and so it can be
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privileged only to the extent that i reflects advice
of counsel or is prepared with the infent that in-
formation will be provided fo counsel, See San-
trade, supra.

*19 The first two sentences of the email provide
Zarella's own opinion concerning the tax mafter and
states that there have been weekly meetings on the
suhject. These sentences do not reflect legal advice
nor any attempt to obtain legal advice, and there-
fore they must be produced without redactions,

The thifd sentence rgiatns"a lawyer's legal opinion
on the matter and is privileged.

The fourth and fifth sentences refer directly to legal
advice and the need to obfain it, and are privileged.

The sixth sentence provides Zarella's assessment of
the matier and there is no indication that it is re-
flective of legal advice, So this sentence must be
produced without redaction.

The seventh sentence concems risk and it is reason-
able to assume that it reflects the advice of a law-
yer. So it is privileged.

The last sentence of the email is about scheduling
and is not reflective of lepal advice, It must be pro-
duced without redaction.

Privilege claim sustained as to the third, fourth,
fifth and seventh sentences of the emalil. Privilege
deried as fo the remainder of the email.

Exhibit 19 (BL105793320)

Exhibit 19 is an email from Ron Zarella to Robert
Stiles (Generali Counsel) and Steve MeCluski
{CFO) conceming an accounting update prepared
for a member of the Board of Directors. The attach-
ment, which is the update, has already been pro-
duced. Bausch & Lomb claims privilege with re-
spect to the body of the email, which contains Za-
rella's observations conceming the accounting up-
date. These observations clearly involve legal mat-
ters, and are directed explicitly to the general coun-
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sel of the corporation, from whotn legal advice is
sought. As such, the redacted material is cleasly
privileged.

Privilege claim sustained,

Order
Defendant must produce the following documents,
with the {imitations stated, within five days:

Exhibit 2 (BL105793290-318): This document must
be produced, but defendant may redact any state-
ment or informatfon that is not inciuded in the doc-
ument as finally published,

Exhihiz 3 (BL100101027}: Defendant must produce
the email from Barbara Kelley dated May 11, 2006.

Exhibit 5 (BLI00879259): The attachment to the
email must be produced, but defendant may redact
any statement or information that is not included in
the document as finally published. (The three
emails are protected by the privilege).

Exhibit 6
BL 100089266-BL100089276: This document
must be produced, but defendant may redact any
statement or information that is not included in
the document as finally published.
BL 157420112-BL157420118: This document
roust be produced, but defendant may redact any
statement or information that is not inciuded in
the document as finally published.

Fxhibit 7 (BL105792809): This document must be
produced in its entirety.

Exhibir 8
BLI22438503-BL1224385034: The attachments
to the email must be produced, bui defendant
may redact any statement or information that is
not included in the documents as finally pub-
lished. {The redaction in the emai} is protected hy

the privilege}.
*20 BLIO5792872; BL105792873-BLI0S792878;
BL105792879: and BL105792880-

BL103792881: These documents must be pro-
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duced, but defendant may redact any statement or
information that is not included in the documents
as finaily published,

Exhibit 9 (BLI34450950-BL134450961): This
email string must be produced in its entirety.

Fxhibit Il (BLI34431726-BLI34431729;
BL]34431723-BL134431725; BL13443]1718-
BL134431719  BL  134450577-BL134450578):
These email strings must be produced in their en-

tirety.

Exhibir 12 (BLI134431951-BL134431952): This
docusnent must be produced in s entirety.

Exhibit 13
Redaction on BL 1445311274--The email from
Bob Bailey must be produced but defendant may
redact the second sentence and the last two sen-
tences of the email.
Redaction on BL 103867300--The email from
Tony Tan to James Barton and others must be
produced but defendant may redact the first
numbered paragraph,
Redaction on BLI03867299-+The email from
James Barton to Tony Tan and others must be
preduced bu¢ defendant may redact the third
paragraph.
Redactions on BLI03867298--The first email in
time (which begins on BL103867298 and runs
over to BL103867299), an email from Brian
Levy, must be produced in unredacted form. The
second email in time, from Raeymond Cheng to
Brian Levy and others, mnst be produced in unre-
dacted form. The third email in time, from James
Berton to Raymond Cheng and others, must be
produced in unredacted form.
Redactions on BLI03867297—The first email in
time, from Alan Wilson to James Barton and oth-
ers, must be produced, but defendant may redact
the second senfence.
Redactions on BLI103867296--The first email in
time, from James Barton to Michael Santahicia
and others, must be preduced in unredacted form,
Redactions on BL 103567295—The second email
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in time, from Alen Wiison to Raymond Cheng
and others, must be produced, but defendant may
redact the second paragraph.

Exhtbit 14

Redactions on BLO0(}90359--The first email in
time, from David Hanlon to Amit Singhal, must
be produced in unredacted form.

Redactions on BLOO0190358--The first email in
time (which runs over to BL0O01%90359), from
Dennis Fu to Amit Singhal and Fugesh Singh,
must be produced in unredacted form. The
second email in time, from Dennis- Fu to Amit
Singhal and others, must be produced, but de-
fendant may redact the first sentence and the
second sentence up to the comma.

Exhibir 18 (BLI0OI00417--BL100100422): This
email must be produced, but defendant may redact
the third, fourth and fifth sentences.

S50 ORDERED:

Not Reported in F.Supp.2d, 2008 WL 2338552
(D.S.C)

END OF DOCUMENT
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United States Pistrict Court, C.D. [llinois.
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Timothy MARTIN, Michael K. Stont, and Scoft
Doubet, Defendants.
No, 04-3211.

-, Tune 12, 2008.
Cart R, Draper, Howard W. Feldman, Feldman

Wasser Draper & Cox, [Jonald M, Crayven, Craven
Law Office, Springfield, IL, for Plaintiffs.

Stephen R, Kanfmapnn, Hepler Broom MacDonald
Hebrank True & Noce LLC, Springfield, IL, for

Defendants.

OPINION
BYRON G. CUDMORE, United States Magistrate

Tudge:

*1 This matter comes before the Court on Plaintiffs'
Fourth Motion to Compe! Compliance with Sub-
poena Tssued to Dffice of the Governor (d/e 158).
Plaintiffs are former employees of the Iiineis De-
partment of Transportation (IPOT). Defendants are
IDOT officiale. Plaintiffs allege that Defendants
terminated Plaintiffs' employment as part of a state-
wide scheme with the Dffice of Illinois Governor
Rod Blagojevich to tenninate employees who were
perceived io be political opponents of the Blago-
jevich edministration and to create patronage em-
ployment opportunities for supporters of the new
administration. As 2 part of discovery, Plajntiffs
served the Office of the Governor with a third-party
subpoena in April 2006 and a revised third-party
subpoena in August 2007, In the Fourth Moticn to
Compel, Plaintiffs seek an order compeiling fnil
compliance with the subpoenas and, additionally,
ask that the Court set the matter for hearing on the
guestion of sanctions. As set forth below, the
Fourth Motion to Compel is allowed, in part, and
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denied, in part. Plaintiffs' request for 2 hearing on
the issue of sanctions is denied.

The status of the Governor's Office's compliance
with the instant subpoenas has been z recurring is-
sne before this Court. Because the remaining con-
tested {ssues relate to the requests in the revised
subpoena, the Court focuses its attention on the
facts surrounding . During a telephone conference
on August 9, 2007, the undersigned . directed
Plaintiffs to re-serve the subpoenas on the Gov-
emnor's Office by August 17, 2007, Minute Eniry,
dated August 9, 2007. The Court ovdered the Gov-
emor's Office to respond to the subpoenas by
September 17, 2007, although thet date was later
extended to October 1, 2007, Text Order, dated
September 18, 2007 . On Octaober 1, 2007, Counsel
for the Governor's Office filed 2 motion for exten-
sion of time to file a reply to the Plaintiffs' Third
Motion to Compel {d/e 99). Motion for Extension of
Time (d/e }12). The motion for an extension did aot
seek to extend the Court-ordered date for response
to the subpoena, although it did note that only
"some documents” had been produced in response
to the subpoena. The Court allowed the request for
an extension until October 10, 2007, Minute Entry,
dated October 2, 2007,

On October 10, 2007, the Governor's Office filed a
response to the Third Motion to Compel. Response
fo Motion {0 Compel {d/e 117). According to the
Governor's Dffice, Plaintiffs' counsel Carl Draper
e-mailed to Assistant Attorney General Corrigan a
revised subpoena on or about Avgust 21, 2007, bat
Draper “did not forward this revised subpoena to
the Difice of the Governor until September 17,
2007, Id., p. 1-2. The Court notes that Attorney
Corrigan had appeared in the case on behalf of the
Governor's Office prior to August 2007. See, e.g.,
Motion for Extension of Time (d/e 86). In an Octo-
ber 10, 2007 filing, the Governor's Office indicated
that it intended “to appropriztely object to the re-
vised subpoena in short order.” Response to Motion
to Compel (dfe 117), p. L, n. 1,

© 2009 Thornson Reuters, No Claim to Orig. US Gov, Works.



i
'
H
i
H

Not Reported in F.Supp,2d

Not Reported in F.Supp.2d, 2008 WL 2414830 (C.D.II1.)

(Cite as: 2008 WL 2414830 (C.D.11L.3)

*2 The Court set the Third Motion to Compel for
evidentiary hearing on November 13, 2007, Nofice
of Hearing, dated October 25, 2007. The Court
noted that Plaintiffs carded the burden of persua-
sion and directed Plaintiffs to meet and confer with
a representative of the Governor's Office well be-
fore the hearing to aternpt to resolve the outstand-
ing issues. Id. On November 5 and 6, 2007, attor-
neys Haarlow and Marinello entered appearatces
on behalf of the Govemor's Office and sought to
continue the evidentiary hearing. In 2 November 8,
2007 telephone conference, the Court cancelled the
November 13th hearing and established various
deadlines for disclosures by the Governor's Office,
Minute Entry, dated November 8, 2007, On Novem-
ber 19, 2007, the Governor's Office served
Plaintiffs with a decument titled Non-Party Office
of the Govemnor of the State of Jllinois' Revised Re-
sponses and Objection to the "Revised" Subpoena
for Production of Documents, as an exhibit to a
Court-ordered status report. The Office of the Gov-
ernor of the State of Hlincis' Additional Status Re-
port on Production of Documents (dfe 133), Attach-
ment 3. The Court set an evidentiary hearing for the
Third Maotion to Compel on December 11, 2007,
again noting that Plaintiffs carried the burden of
persuasion on the motion. Notfce of Hearing, dated
November 26, 2007.

Following the December 11, 2007 hearing,
Plaintiffs" counsel and counsel for the Governor's
Office were directed, among other things, to meet
and confer regerding the status of compliance on
each component part of the subpoena; Attomey
Draper was directed to identify any types of docu-
ments that he believes may be responsive that had
not been disclosed; and the parties were directed to

. meet with the technician who performed the elece

tronic searches fo discuss the process employed, At
the hearing, 2 question was raised as to whether the
Court believed that the scope of the instant sub-
poenas properly extended to information relating to
state agencies other than I DOT. The parties were
directed to meet and confer regarding any type of
progressive discovery system that could be put into
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piace to aliow discovery to extend to documents re-
lating to State agencies other than IDOT. Counsel
for the Governor's Office stated that the informa-
tion that was being produced was limited to TDOT
and general employment policies of the Governor's
Office. The Court directed that status reports be
filed on these issues by January 11, 2008. AMinule
Entry, dated December 11, 2007,

Counsel for Plaintiffs and the Governor's Office

‘filed a Joint Status Report on Production of Docu-

ments (d/e 146} on January 11, 2008. The parties
represented that the following tasks were complete:
tender by Governor's Office of five boxes of docu-
ments (redacted} with electronic copy; tender by
Governor's Office of any remaining documents re-
sponsive fo the subpoenas, subject fo objections;
and conference call with technology representative
concerning process employed in searching P
Drives. The joint status report further stated that
Plaintiffs’ counsel had begun identifying documents
or categories of documents that might be missing
from production. Finally, the parties informed the
Court that they had begun negotiations regarding
the status of compliance and any progressive dis-
covery system that could be put into place to allow
discovery to extend to agencies beyond IDOT. The
parties recommended that the Court order a supple-
mental status report by February 8, 2008, which the
Court did. See Text Order, dated January 14, 2008 .

*3 Counsel for Plaintiffs and the Governor's Office
filed 2 Joint Status Report Concerning Subpoena
{dfe 155) on February 8, 2008, The parties repres-
ented that discussions continued as to the follow-
ing: (1) documents relating to employment de-
cisions at agencies other than IDOT, inciuding the
significant majority of documents in the five boxes
that had only the word "REDACTED" on them; (2)
computer sprezdsheets bearing a title "recommen-
ded candidates that were hired" or "recommended
candidates;" and (3} network date files. The parties
informed the Court that their discussions had been
productive and that nejther side believed that it was
necessary for the Court to continue monitoring the
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efforts.

Plaintiffs filed the instant Motion fo Compel in
April 2008, Counsel for the Governor's Office as-
serts that Plaintiffs filed the motion in violation of
their representations in the February 8th status re-
port and the meet and confer obligations of
Fed R.Civ.P. 37. To the extent meet and confer ob-
ligafions extend to a motion to compel arising out
of a non-party's alleged failure to comply with a
Rule 45 subpoena, the Court finds that Plaintiffs
have engaged in a good faith effort to secure com-
pliance without court action, The Fourth Motion to
Compel certifies that Plaintiffs have exhausted all
reascnable efforts to resolve the issues without
court action and details discussions and correspond-
ence between the parties following the December
11, 2007 hearing. The Court is keenly aware of the
history of the instant subpoenas, and the record
evidence supports a finding that the mest and con-
fer requirement has been met. Thus, the Court turns
its attention first to the applicable legal standards
and then to the individval unresolved subpoena is-
sues identified in the Fourth Motion to Compel.

Standard for Motion to Compel
The Court has broad discretion when reviewing a
discovery dispute and “shouid independently de-
termine the proper course of discovery based upon
the arguments of the parties.” (ile v. Uniled Air-
lings Ing., 95 F.3d 492, 496 (7th Cir.1996). Unless
{imited by court oxder, the scope of discovery ex-
tends to “any nonprivileged matter that is relevant
to any party's claim or defense.... Relevant informa-
tion need not be adimissible at the trxial if the discov-
ery appears reasonably calculated to lead to the dis-
covery of ndmissihle evidence." Fed R .Civ P.
26(6M 1. The Court is cognizant that the Governor's
Office is not 8 party to the underlying litigation.
Discovery in the hands of a non-party is subject to
discovery under the TFedera!l TRules, See
Fed R.Civ.P.  26(bY1) FedRCivP. 43 Seaitle
Times Co. v. Rhinehare, 467 U8, 20, 25 {1984},
The scope of discovery under Rule 26 govems the
proper scope of requests under Rule 43. The mles,
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however, protect individuals subject to subpoenas
from undue burden or expense. FedRCiv P,
45(eM1Y: see also CGuy Chemical Co.. Inc. v
Romac 243 F.R.D. 310. 31 D.Ind 2007},
Non-party statue is a significant factor fo be con-
sidered in determining whetber the burden imposed

by a subpoena iz undue. Jnifed States v, Amerig-

1, L 2005 W, 311 2 at *4 (N, L
Qot. 2120053, To determine whether a Rule 45

subpoenz is unduly burdensome, a court may weigh
a number of factors including “relevance, the need
of the party for the documents, the breadth of the
document request, the time pericd covered by it, the
particularity with which the documents are reques-
ted, and the burden imposed.” Morrow v. Air Ride
Techuologies,  Inc., 2006 WY, 559288 at *2
(8.D.Ind. Maz, 6. 2006).

*4 Rule 45{c)(2%B) permits an individual who is
subject to a subpoena to object to production. The
burden then shifts to the party who seeks the docu-
ments to move for an order compelling production.
Fed R.Civ. P A5{cHBY1Y; Price v, Scruggs. 2007
WL 2471860 at *¥1 (S DI Aug. 30, 20073, As the
Court has previously noted, Plaintiffs bear the bur-
den of persuasion on their motion to compel. Be-
cause the subpoenas provide the only basis for re-
guiring disclosure by the Governor's Office, the
Court fimite its analysis to information requested in
the subpoenas,

At the outset, Plaintiffs assert that the objections
served by the Governor's Office on November 19,
2007 are untimely &nd, thus, waived. Under
Fed R.Civ.P. 45(c)2)B), objections “must be
served before the earlier of the time specified for
compliance or 14 days after the subpoena is
served.” Plaintiffs, however, fail fo identify record
evidence to support a finding that these objections
were untimely and fail to establish the date en
which the August 2007 revised subpoena was actu-
ally served in compliance with Rule 43(b¥ 1}, Thus,
the Court will address the parties’ arguments on the
merits.

Counsel for Plaintiffs and the Governor's Office
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dispute the scope of relevance in the instant case, a
threshold issue in the Court's analysis of the motion
to compel. The Govemnor's Office has consistently
insisted that the scope of discovery should be lim-
ited to information relating to the reorganization of
I DOT, while Plaintiffs seek information relating to
employment ot all statz agencies. The Cowrt ad-
dressed this issue in rniling on the Plaintiffs' Motion
to Compel Testimony of Mary Lee Leahy. Opinion
(d/e 97), dated October 20, 2006, Based on
Plaintiffs' allegations that Defendants participated
in an illegal, state-wide scheme to fire supporters of
the prior Republican administration, the Court al-
lowed Plaintiffs to inquire into Ms. Leahy's deal-
iugs with all state agencies and declined Defend-
ants' request to limit the scope of her deposition to
iDOT. The same reasoning applies to the scope of
the instant subpoenas. Information heid by the Gov-
ermor's Office relating to employment decisions at
apencies other than IDOT would be relevant to
Plaintiffs' claim that a state-wide scheme existed
and coujd reasonably lead to the discovery of ad-
missible evidence. Thus, such information meets
the definition of relevance set out in Rule 26(b}(1}.
The Court holds that the scope of the instant sub-
paenas if specifically requested extends to informa-
tion held by the Govemor's Office relating to em-
ployment decisions at agencies other than IDOT.
With these principles in mind, the Court tums to the
individual contested subpoena requests.

Contested Subpoena Requests
The Fourth Motion to Compel contains a table
whicb summarizes the status of compliance by item
number. Fourth Motion fo Compel, p. 13-18, Ac-
cording to the table, there are no pending issues re-
lating to subpoena ftems 1 through 5 and 10, There-
fore, the Court will not address these items. Turm-
ing to subpoenz items 6, 7, and 12, the Court notes
that, in each instance, Plaintiffs characterize the
status of the request by merely stating that the re-
spotise asserts that no other documents have been
found. Plaintiffs do not identify any types of re-
sponsive information that they believe to be miss-
ing as to these items. The Governor's Office repres-
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ents that production is complete with respect to
these items, and Plaintiffs fail to establish other-
wise. Therefore, the Fourth Motion to Compel is
denied with respect {0 subpoena items 6, 7, and 12.
Iteins 17 and 18 warrant a similar resuit. The Gov-
ernor's Office responded to subpoena items 17 and
18 by stating that it did not know the meaning of
terms used in the requests, and as 2 resulf, no re-
sponsive documents were identifted. According to
the Goverpor's Office, these tesponses are com-
plete, Again, Plaintiffs fail to establish otherwise,
and the Fourth Motion to Compel is denied with re-
spect to subpoena items 17 and 18.

*5 Bubpoena item 15 requests "[a]ll documents re-
flecting IDOT headcount requirements imposed by
the Govemmor's office or the Office of
[M]anagement and Budget, from the period 2002
through December 31, 2004.* Fourth Motion fo
Compel, p. 16. The Governor's Office responds that
all such documents have been produced. Plaintiffs,
however, assert that no documents produced have
this information. The Govetnor's Qifice counters by
identifying two documents that it characterizes as
containing such information. Governor's Response
to  "Fourth” Motion 1o Compel (d/e 1063)
(Governor's Response), p. 20-21 & Ex. 12; Fourth
Motiorn to Compel, Ex. 2, GOV 11584, [FN1] The.
Court notes that, while both identified documents
mention IDOT headcounts, neither reflect mandat-
ory headcount requirements. Nevertheless,
Plaintiffs fail to establish that documents exist that
have not been produced such that the Govemnor's re-
sponse to subpoena item 15 would be incomplete.
The Fourth Metion to Compel is denied as if relates
to this item as well.

FN1. The Court notes that the internal pa-
gination within the Governor's Response is
inconsistent. The Court will, thus, cite to
the document by the page numbers as-
signed by the Court's electronic filing sys-
temn,

Subpoena item 22 seeks "[a]ll documents that men-
tion or relate to the employment of or applications
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for employment of Pilots at IDOT during 2003 to
present. Include all documents relating to the ap-
plication of Chris Lajum." Fourth Motion to Com-
pel, p. 18. Plaintiffs characterize the status of com-
pliance as "Some produced. Unclear if it is com-
plete." Id. The Govemor's Office represents that
item 22 is complete. Plaintiffs fail to establish oth-
erwise, and the Fourth Motion to Compel is denied
as it relates to item 22,

Subpoena item 8 requests documents prepared by
or received by the Office of the Govemor that men-
tion or relate to any reorganization at I DOT on or
after January 2003 that was the basis for the layoffs
of the plaintiffs in this cause. Fourth Motion 10
Compel, p. 14. According to Plaintiffs, while the re-
sponse states that production is complete, "[mJost
of Julie Curry documents and ¢-mails, 10 ‘Confiden-
tial Bindess,’ the orgapization charts sent to Julie
Curry or others" are missing. Id. The Governor's
Office concedes that it did not initially search
Curry's e~mail in response to item 8, but asserts that
it has now done so. The Govemor's Office repres-
ents that the e-mail search did not uncover any re-
sponsive documents, and Plaintiffs fail to establish
otherwise. The Govemmnor's Office further represents
that it has located doecuments that could potentially
fit the deseription of the 10 Confidential Binders,
but that none of this informetion relates to the reor-
ganization of IDOT. The Court's ruling on the
scope of relevance does not effect this response, as
subpoena 8 is on its face expressly limited to docu-
ments relating to reorganization at IDOT, Plaintiffs
fail to establish that the information in the Confid-
ential Binders would be responsive. With respect to
the orgenization charts, Plaintiffs have reason to be-
lieve that organization charts that were relied on for
the layoff were hand carried to Julie Curry's office
for review. If such documents exist, they clearly
fall within the scope of subpoena item 8. While the
Governor's Office asserts that the organization
charts had not previously been expressly identified
by Plaintiffs, Plaintiffs are not required to specific-
ally reference these cheris. Subpoena item 2 is
straightforward in its terms. Thus, the Fourth Mo~
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tion to Compel is allowed in part as it relates to
item 8. The Govemneor's Office is directed to comply
with subpoena item 8 and produce any documents
prepared. by or received by the Office of the Gov-
emmor that mention or relate to any reorganization at
IDOT, including organization charts, or certify that
they have searched for such documents and none
exist,

*G Subpoena item 9 seeks any communications
between any person or stete agency and the Office
of the Govermnor gent or received on or after Decem-
ber 1, 2002 that referred to or concemed any of the
Plaintiffs or Ann Libri. The Govemor's Office as-
zerts that afl responsive documents have been pro-
duced. Plaintiffs have reason to believe that Julie
Curry requested the names of ail person who might
be affected by the layoffs several months prior to
the notification to employees. According to
Plainsiffs, no related documentation has been pro-
duced. Plzintiffs, however, fail to establish that any
written documentation exists relating to Curry's re-
quest for names or fo identify any categories of
documents that might confain guch information.
Thus, Plaintiffs fail to establish that the response to
itern 9 is incomplete, and the Fourth Motion to
Competl is denfed In this respect.

Subpoena ifem 11 seeks any communication
between any person or State agency and the Office
of the Governor sent or received on or after Decem-
ber 1, 2002 that referred to or concerned the pro-
cess for personnel actions to receive approval in the
Office of the Govemor. According to Plaintiffs, the
production is incompiete as to this item because
Personnel Action Requests (PARs) and Electrenic
Personnet Action Requests (sPARs) are missing,
Plaintiffs contend that a written PAR is required for
every employment transaction for all agencies re-
sponsible to the Governor. The Govemor's Office
responds that documents for agencies other than
IDOT have not been produced. However, as the
Court previousty noted, the subpoenas properly ex-
tend to information held by the Govemor's Office
relating to employment decisions at agencies other
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than IDOT. If the Court's ruling as to scope neces-
sitates further disclosure, the Governor's Office is
directed to supplement its response to subpoena
item 11 in order to comply with the subpoena. The
Fourth Motion to Compel is allowed with respect to
this item.

Subpoena item 13 seeks any communication
between any person or State agency and the Office
of the Govermnor sent or received on or after Decem-
ber 1, 2002 that refers to or concermns IDOT em-~
ployees, other than the Plaintiffs, who were subject
to the layoff at issue in the instant case, including
names on documents previously disclosed. The Of-
fice of the Governor responds that ail documents
refating to the layoff have been produced. Plaintiffs
again identify Julie Curry documents and e-mails,
the ten Confidential Bindets, organization charts
sent to Julie Curry or others, the PARs, and the
cPARs as areas in which producticn is incomplete.
As set forth above, the Governor's Office represents
that its gearch of Curry documents and e-mails did
not uncover any Tresponsive documnents, and
Plaintiffs fail 10 establish otherwise. Simiiarly, the
Governor's Office further represents that none of
the information from the Confidential Binders
relates to the reorganization of IDOT, and Plaintiffs
fail to establish otherwise. Again, the Coud notes
that subpoena 13 is on its face expressly limited to
documents relating to IDOT employees. As the
Court ltag previously noted, Plaintiffs have reason
to believe that the organization charts that were re-
lied on for the layoff were hand carried to Julie
Curry's office for review. If such documents exist it
is clear that they would concern IDOT employees
subject to the layoff such that they would be re-
sponsive to subpoena item 13. The Motion to Com-
pel is allowed in this respect. Siroilarly, any PARs
or ePARs relating to IDOT employees subject fo
the layoff would also be relevant and responsive. It
is unclear to the Court whether these have been pro-
duced. If they have not, the Governor's Office is
directed to tender them.

*7 Subpcena item 14 seeks copies of all corres-
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pondence between an employee of IDOT and Fulie
Curry, Margaret Houlihan, or any other employes
of the Govemor's Office of Intergovernmental Af-
fairs relating to IDOT personnel, IDOT personnel
transactions, or review of agency personnel transac-
tions by the Governor's Office. The Office of the
Governor responds that all documents dated on or
before December 31, 2004 have been produced
concerning (1) the process applicable to all state
agencies for the approval of personnel transactions
and (2) employment transactions at I DOT. The Of-
fice of the Govemor expressly states that docu-
ments; solely concerning ‘state agencies other than
IPOT have not been produced. As with subpoena
itern 13, Plaintiffs identify the following types of
documents as missing from the Governor's Office's
response: Julie Curry documents and e-mails, the
ten Confidential Binders, organization charts sent
to Julie Curry or others, the PARs, and the ePARs.
The Govemor's Office represents that it has re-
viewed the Curry documents and the ten Cenfiden-
tial Binders and found no relevant information. It
appears to the Court that this review was Hmited to
information relating to the IDOT reorganization. If
the Court's ruling as to the scope of relevance ne-
cessitates further disclosure from these categories
of documents in response to subpoena item 14, the
Govemor's Office is directed to supplement its re-
sponse. Additionally, if the referenced orgeniza-
tional charts exist, they would clearly be responsive
to subpoena item 14 as well and should be pro-
duced, Turning to the PARs and ePARs, the reason-
ing applied in analyzing subpoena request 11 con-
trolis here as well. The subpoenas properly extend to
information relating to the review by the Gov-
ernor's Office of personnel transactions at agencies
other than IDOT, including PARs and ePARs.
Thus, the Motion to Compel is allowed as it relates
to subpoena item 14 to the extent set forth above.

Subpeena item 16 requests documents using the
following ferms or any form or abbreviation of the
terms in relation to personnel decisions at amy
agency under the control of the Governor: politics,
political, tarpet, save, saved, and Republican. The
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Governor's Office responds that ifem 16 is complete
in that it conducted a search with search terms
provided by Plaintiffs’ counsel. Plaintiffs assert that
the response is incomplete beceuse “[t]he only
search was one using the terms Pleintiffs supplied.”
Fourth Motion to Compel, p. 17. On its face, sub-
pocna item 16 requests documents containing spe-
cific terms. Plaintiffs fail to explain how a search
with search terms provided by Plaintiffs' counsel is

insufficient. The Motion to Compel is denied with

respect to subpoena item 6.

Subpoena item 1P requests all emails or other docn-
ments sent to or received by any employee of the
Office of the Govemor in relation to a material re-
organization at 1 DOT from January 20, 2003 to
present. The Govemor's Office responds that al}
documents refating to the reorganization af IDOT in
2003-2004 have been produced, Plaintiffs assert
that the response fs incomplete, again identifying
the Curty documents as missing, Subpoena item 1%
is limited on its face to documents relating to the
reorganization of {DOT. As the Court has previ-
ously noted, the Govemor's Office represents that
searches of the Curry documents and the informa-
tion from the Confidential Binders did not uncover
any documents related to the reorganization of
IDOT, and Plaintiffs fail to establish otherwise,
However, if the referenced organizational charts ex-
ist, they would clearly be responsive fo subpoena
item 19 and should be produced. Thus, the Moticn
to Compel is allowed in part with respect 1o sub-
poena item 19.

*$ Subpoena itern 20 requests all documents kept in
three-ring binders in the Govemor's Office of Inter-
govemnmental Affairs (by Joe Cini, Alonzo Monk,
or Bradley Tusk) that were labeled by the names of
persons making referrals for jobs or appointments
which incleded but were not iimited to referrals
from John Daley, Chris Kelly, Tony Rezko, J. Hoff-
man, and Dick Mell. The Govemor's Office re-
sponds that no three-ring binders of documents
were located, but that it recently identified docu-
ments thet might be responsive, The Govemor's Of-
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fice has produced, as a sample, 2 resume, Gov-
ernor's Response, BEx. 13. The resume itself con-
tains no indication of any person referring the indi-
vidual for a job. The Governor's Office objects to
producing the newly.identified documents, assert-
ing that they are not relevant, production wili be
burdensome, and the documents are politicaily
sensitive. These objections are for the most part un-
persuasive. Clearly, resumes or similar docurnents
iabeied by the names of persons making referrals
for Rutan-protecied jobs or appointments are relev-
ant in that they are reasonably calculated to jead to
discoverable information on Plaintiffs' claim that a
state-wide scheme existed to terminate political op-
ponents and {0 create employment opportunities for
political supporters of Governor Blagojevich in vi-
olation of Rutan. See Rutan v, Republican Party of
Hlinots, 497 118, .62 £1990% The Court agrees,
however, that recommendations for non-Rutan pos-
itions are not relevant and need not be produced.
While the Govemnor's Office asserts that the request
is burdensome, it provides no concrete information
that would allow the Court o assess the burden of
producing the documents. Additionaily, the fact
that the documents may contain politically sensitive
informeation does net, by itself, preclude their pro-
duction. The Governor's Office may seek a protect-
ive order imposing terms to the disclosure pursuant
to Fed R.Civ.P. 26(c). Based on the fact that certain
material disclosed in this case has appeared in the
press, such tenms might inciude a prohibition
against disseminating information produced in re-
gponse o subpoena Hem 20 outside of the litigation
pending further Court order. Restrictions on dis-
covered, but not yet admitted, information do not
constilute restriction of public information. Seastle
Times Co., 467 .S, 20. Because the Govemnor's
Office has pot yet requested a protective order, the
Court need not decide that issue in naling on the in-
stant Motion to Compel. The Court merely notes
the availability of protections as a2 means of lessen-
ing the burden of production on the non-party Of-
fice of the Govemnor, The Fourth Motion to Compel
is allowed as it related to subpoena itern 20.
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Subpoena jtem 21 requests e-mails sent to or re-
ceived by Defendant Scott Doubet during the time
he worked in the Office of the Governor (without
regard to the source of his wage payments) that
mention or relate fo any issue concerning employ-
ment for applicants or employees of the State of
iilinois. The Governor's Office objects to producing
Doubet's e-mails as unduly burdeysome. The Gov-
emor's Office asserts that the request would require
it to search a large aynount of material, reading each
e-mail, and that prior simifar efforts relating to oth-
er jndividuals identified by Plaintiffs produced
nothing of substance relating to the instant case.
The Court sustains the objection to this request as
unduiy burdensome. Plaintiffs have fafled to show a
significant need for the requested documents and
the breadth of the request is wide and does not in-
clude any express search terms that might narrow it.
The burden imposed is high, especially in light of
the non-party stamus of the Office of the Govermor.
Plaintiffs' request to compel a response to subpoena
item 21 is denjed without prejudice to being re-
pewed with reasonable search terms.

*9 Subpoena item 23 requeste "[a]il 6-box forms
and alf PAR and EPAR forms subhmitted to the Of-
fice of the Governor for any employment related
transaction at IDOT from January 2003 to present,®
Feurth Metion to Compel, p. 18. The Governot's
Office responds that it has produced all ¢éPARs and
six boxes of forms related to Rutan-covered posi-
tions at IDOT. Plaintiffs contend that production is
incomplete because there has been no production
for non-l DOT agencies or for Rutan-exempt posi-
tions and no "answers to questions about how they
are kept." Fourth Motion tv Compel, p. 18,
Plaintiffs further assert that none of the ePARS con-
tain information about approval or non-approvai.
Plaintiffs contentions ere unpersuasive. First, item
23 expressly requests information relating to em-
pioyment transactions at I DOT, it does not seek in~
formation relating to other agencies. Additionally,
it requests forms “submifted to the Office of the
Governor.," /d. (emphasis added), Thus, it is not
surprising that the forms that have been produced
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do net contain information about approval, Under
Rule 45, the Office of the Governor may produce
the information in the form in which it is ordinarily
maintained and need not provide explanation. Fi-
nally, counsel for the Govemor's Office makes a
general objection that docurnents relating to Rutan-
exempt positions are not relevant fo the case, and,
with respect to item 23, the Court agrees, Plaintiffs
allege that their employment was tertainated in vi-
olation of Ruran. Plaintiffs fail 1o establish that per-
sonnel request forms submitted to the Governor's
Office for transactions relating to Rufan-exempt po-
sitions are relevant. The Fourth Motion to Compel
is denied with respect to item 23.

THEREFORE, the Fourth Motion to Compel is AL~
LOWED, in part, and DENIED, in part, as set forth
above. The Office of the Governor is directed to
provide the discovery required under this order on
or before July 1, 2008 and to provide a certification
that the discovery responses are complete. No sanc-
tions zre entered. The Court sua sponte extends the
fact discovery deadline to July 15, 2008 and the
dispositive motjon deadline to Aupgust 1, 2008,

IT IS THEREFORE 50 ORDERED.

Not Reported in F.Supp.2d, 2008 WL 2414830
(C.D.IIL)

END OF DOCUMENT
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