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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

IN RE INTEL CORPORATION 
MICROPROCESSOR ANTITRUST 
LITIGATION 

ADVANCED MICRO DEVICES, INC. and 
AMD INTERNATIONAL SALES & 
SERVICE, LTD., 

Plaintiffs, 

vs. 

INTEL CORPORATION and INTEL 
KABUSHIKI KAISHA, 

Defendants. 

PHIL PAUL, on behalf of himself and all others 
similarly situated, 

Plaintiffs, 

vs. 

INTEL CORPORATION, 
Defendant. 
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MDLNo.05-1717-JJF 

C. A. No. 05-441-JJF 

C. A. No. 05-485-JJF 

CONSOLIDATED ACTION 

SECOND AMENDED STIPULATION REGARDING ELECTRONIC DISCOVERY 
AND FORMAT OF DOCUMENT PRODUCTION 

WHEREAS, this action was commenced on June 27, 2005 by plaintiffs Advanced Micro 

Devices, Inc. and AMD International Sales & Service, Ltd. (hereafter jointly, "AMD") against 

defendants Intel Corporation and Intel Kabushiki Kaisha (hereafter jointly, "Intel"); 

WHEREAS, the Delaware District Court Default Standards for Discovery of Electronic 

Documents recommend that parties cooperatively reach agreement on electronic discovery issues 

prior to the Federal Rule of Civil Procedure 16 scheduling conference; 
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35. Processes for the review and protection of privileged infonnation will be 

implemented by each party. Those processes will be generally described to the other parties, and 

any objections to those procedures will be raised immediately, so that any failure to object will 

constitute an acknowledgement that the procedures described, if implemented, are sufficient to 

protect against any claim that the Producing Party failed to implement reasonable procedures. 

To the extent any Producing Party provides access to, or produces privileged documents, data or 

infonnation, it shall not be deemed a waiver of any privilege. If a Producing Party notifies a 

Receiving Party that it has produced or provided access to privileged documents, data or 

infonnation, the Receiving Party shall cease any review of the potentially privileged material. If 

a Receiving Party reasonably believes that the Producing Party has allowed access to any 

documents, data or infonnation that is potentially privileged, the Receiving Party shall notifY the 

Producing Party and specifically identifY the infonnation. The Receiving Party shall cease any 

review of the potentially privileged material. The Receiving Party shall not reduce or request 

reduction to TIFF or .pdf fonnat of any infonnation that it reasonably believes contains 

privileged infonnation without specifically notifYing the Producing Party and identifYing the 

documents. 

36. Nothing herein shall constitute any agreement that a document is authentic or 

admissible at trial. The parties shall meet and confer on such issues at a later time. 

37. Should any part of this StipUlation prove to be unworkable or cause undue delay, 

the Parties agree to meet and confer to try to resolve any issues. 

16 
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LexisNexis· 
LEXSEE 2008 U.S. DlST. LEXIS 98898 

IN RE INTEL CORPORATION MICROPROCESSOR ANTITRUST 
LITIGATION; ADVANCED MICRO DEVICES, INC., a Delaware Corporation, 

and AMD INTERNATIONAL SALES & SERVICES, LTD., a Delaware 
corporation, Plaintiffs, v. INTEL CORPORATION, a Delaware Corporation, and 
INTEL KABUSHIKI KAISHA, a Japanese corporation, Defendants. PHIL PAUL, 

on behalf of himself and all others similarly situated, Plaintiffs, v. INTEL 
CORPORATION, Defendants. 

MDL No. 05-1717-JJF,C.A. No. 05-441-JJF,C.A. No. 05-485-JJF CONSOLIDATED 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF DELAWARE 

2008 U.S. Dist LEXIS 98898 

May 9, 2008, Decided 
May 9, 2008, Filed 

PRIOR HISTORY: Advanced Micro Devices, Inc. v. 
Intel Corp. (In re Intel Corp. Microprocessor Antitrost 
Wig.), 2008 U.s. Dist. LEXIS 98895 (D. Del., May 9, 
2008) 

COUNSEL: [*IJ For Intel Corporation 
(I :05-md-01717-JJF), In Re: David Mark Balabanian, 
Joy K. Fuynno, LEAD ATTORNEYS, Bree Hann, David 
C. Beach, Diane Barker, Donn P. Pickett, Dustin Brown, 
Frank Himnan, Kristen A. Palumbo, Milton S. Winter, 
Sujal Shah, Bingham McCutchen LLP, San Francisco, 
CA; Richard L. Horwitz, LEAD ATTORNEY, W. 
Harding Drane, Jr., Potter Anderson & Corroon, LLP, 
Wilmington, DE; Richard A. Ripley, LEAD 
ATTORNEY; Bree Hann, Daniel S. Floyd, Darren B. 
Bernhard, Kay E. Kochenderfer, Peter E. Moll, Robert E. 
Cooper, PRO HAC VICE; Gregory F. Wells, Bingham 
McCutchen LLP, Washington, DC. 

For Phil Paul (l:05-md-01717-JJF), Intervenor Plaintiff: 
James L. Holzman, LEAD ATTORNEY, Prickett, Jones 
& Elliott, P,A., Wilmington, DE; Brent W. Landau; 
Daniel A. Small; Ian Otto; Jon T. King; Nathan Cihlar; 
Robert J. Bonsignore, Robert J. Wozniak, PRO HAC 
VICE. 

For Avnet, Inc. (l:05-md-017l7-JJF), Defendant: 

Thomas G. Macauley. Zuckerman Spaeder LLP, 
Wilmington, DE. 

Clerk Jeffery N. Luthi (1 :05-md-017l7-JJF), Defendant, 
Pro se, Washington, DC. 

For Ingram Micro Inc. (l:05-md-017l7-JJF), ThirdParty 
Defendant: Thomas G. Macauley. Zuckelman Spaeder 
LLP, Wilmington, DE. 

For Apple Inc. (1:05-md-017l7-JJF, [*2J 
1 :05-cv-00441-JJF, I :05-cv-00485-JJF), ThirdParty 
Defendant: Bartholomew J. Dalton, LEAD ATTORNEY, 
Wilmington, DE. 

For The National Plaintiffs Group (l:05-md-01717-JJF), 
Movant: Robert D. Goldberg, Biggs & Battaglia, 
Wilmington, DE. 

For Union Federale Des Consommateurs - Que Choisir 
(l :05-md-OI717-JJF, 1 :05-cv-00441-JJF, 
1:05-cv-00485-JJF), Intervenor: James L. Holzman, 
LEAD ATTORNEY, J. Clayton Athey, Laina M. 
Herbert, Melissa N. Brochwicz Donimirski, Prickett, 
Jones & Elliott, P.A., Wilmington, DE. 

For Advanced Micro Devices, Inc., a Delaware 
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corporation (1 :05-cv-00441-JJF), Plaintiff: Frederick L. 
Cottrell, III, LEAD ATTORNEY, Chad Michael 
Shandler, Steven 1. Fineman, Richards, Layton & Finger, 
Wilmington, DE; Adam Balick, Balick & Balick, LLC, 
Wilmington, DE; Charles P. Diamond, Jed 1. Bergman, 
Jennifer Laser, Laurin GroHman, Linda 1. Smith, Mark A. 
Samuels, Pro Hac Vice. 

For AMD International Sales & Service LTD, a Delaware 
corporation (I :OS-cv-00441-JJF), Plaintiff: Frederick L. 
Cottrell, III, LEAD ATTORNEY, Chad Michael 
Shandler, Steven J. Fineman, Richards, Layton & Finger, 
Wilmington, DE; Adam Balick, Balick & Balick, LLC, 
Wilmington, DE; Charles P. Diamond, Laurin Grollman, 
[*3 J Linda J. Smith, Mark A. Samuels, Pro Hac Vice. 

For Intel Corporation, a Delaware corporation 
(1 :05-cv-00441-JJF), Defendant: Richard L. Horwitz, 
LEAD ATTORNEY, W. Harding Drane, Jr., Potter 
Anderson & Corroon, LLP, Wilmington, DE; Anthony L. 
Marks, Danicl S. Floyd, Darren B. Bemhard, Jocl W. 
Nomkin, Kay E. Kochenderfer, Peter E. Moll, Robert E. 
Cooper, Pro Hac Vice. 

For Intel Kabushiki Kaisha, a Japanese corporation 
(1 :05-cv-00441-JJF), Defendant: Richard L. Horwitz, 
LEAD ATTORNEY, W. Harding Drane, Jr., Potter 
Anderson & CorTOon, LLP, Wilmington, DE; Darren B. 
Bernhard, Pro Hac Vice. 

For The New York Times Company, Situation Publishing 
Ltd., Dow Jones & Co., Inc., The Washington Post, 
Reporters Committee for Freedom of the Press, Computer 
& Communications Industry Association 
(1:05-cv-00441-JJF), Intervenors: David L. Finger, 
LEAD ATTORNEY, Finger & Slanina, LLC, 
Wilmington, DE. 

For Phil Paul, on behalf of himself and all others 
similarly situated (I :OS-cv-00485-JJF), Plaintiff: James 
L. Holzman, LEAD ATTORNEY, David William 
Gregory, J. Clayton Athey, Laina M. Herbert, Prickett, 
Jones & Elliott, P.A., Wilmington, DE; Michael D. 
Hausfeld, LEAD ATTORNEY, Cohen Milstein Hausfeld 
& Toll [*4J P.L.L.C., Washington, DC; Allyson B. 
Baker; Brent W. Landau; Daniel A. Small; Eric M. 
Andersen, Cooch & Taylor, Wilmington, DE; Ian Otto; 
Jon T. King; Nathan Cihlar; Richard L. Horwitz, Potter 
Anderson & COlToon, LLP, Wilmington, DE; Robert J. 
Bonsignore; Robert J. Wozniak. 

For Intel Corporation (l:05-cv-00485-JJF), Defendant: 
David Mark Balabanian, Joy K. Fuyuno, LEAD 
ATTORNEYS, Christopher B. I·Jockett, Bingham 
McCutchen LLP, San Francisco, CA; Harvey W. 
GillIand, LEAD ATTORNEY, Duane Morris, Miami, 
FL; Jef Feibelman, LEAD ATTORNEY, Burch Porter & 
Johnson, Memphis, TN; Jerry W. Laughlin, LEAD 
ATTORNEY, Rogers Laughlin Nunnally Hood & Cmm, 
Greeneville, TN; Richard L. Honvitz, W. Harding Drane, 
Jr., Potter Anderson & Corroon, LLP, Wilmington, DE; . 
Richard A. Ripley, LEAD ATTORNEY; Daniel S. Floyd, 
Darren B. Bernhard, Kay E. Kochenderfer, Peter E. Moll, 
Robert E. Cooper, Pro Hac Vice. 

For The New York Times Company, Reporters 
Committee for Freedom of the Press, Computer & 
Communications Industry Association, The Washington 
Post, Dow Jones & Co., Inc., Situation Publishing Ltd. 
(I :05-cv-00485-JJF), Intervenor: David L. Finger, LEAD 
ATTORNEY, Finger & Slanina, LLC, Wilmington, DE. 

JUDGES: Vincent J. Poppiti [*5J (Del Bar. lD No. 
100614), Special Master. 

OPINION BY: Vincent J. Poppiti 

OPINION 

SPECIAL MASTER'S REPORT AND 
RECOMMENDATION -- (DM 4A) 

The captioned cases are brought against the Intel 
Corporation CUIntel") as the manufacturer of 
microprocessors that run the Microsoft Windows and 
Linux families of operating systems (the ux86 
Microprocessor MarketH

), a market in which Intel is 
alleged to hold revenues. The 05-441 action is brought by 
Advanced Micro Devices, Inc. and AMD Intemational 
Sales & Service, Ltd. (collectively, UAMD lI

), an 
American-based manufacturer and competitor of Intel in 
the x86 Microprocessor Market. 

The 05-485 action is brought on behalf of a class of 
consumers (the UClass Plaintiffs") who allege economic 
injury resulting from Inters alleged anticompetitive and 
monopolistic practices. The 05-485 action has been 
consolidated with over 70 other consumer-related actions 
by the Judicial Panel on Multidistrict Litigation and 
assigned to this Court, where it is docketed as MDL 
Docket No. 05-1717 (collectively, the "Class Litigation"). 
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As used herein, the tenn "Parties!! refers to Intel, AMD 
and the Class Plaintiffs. Presently before the Special 
Master is the Motion of AMD and the Class Plaintiffs 
[*6] to compel Intel to produce the notes of Intel's 
counsel investigation interviews (,'Weil Materials") 1 of 
designated employees ("custodiansU

) conducted by Inters 
counsel, Weil Ootshal & Manges, LLC (ltWeil1!) 
conceming Intel's compliance with its evidence 
preservation obligations. CD.I. 467). 2 

The Weil Materials included notes taken 
during and after the custodian interviews, meeting 
notices, emails between attorneys regarding the 
interviews, etc. 
2 For convenience, all Docket Identification 
numbers will only reference C.A. No. 05-441-JJF 
(except for the final recommendation). 

Having read and considered the papers submitted by 
the parties, having heard and considered the parties 
respective oral arguments made before the Special Master 
in a hearing on December 27, 2007, and having 
conducted an exhaustive in camera review of all Wei! 
Material, including notes, the Special Master 
recommends that the requested Weil Materials, as 
redacted by the Special Master, be produced. 3 

3 To understand the in camera process that took 
place, see Appendix. 

BACKGROUND 

On June 27, 2005, AMD filed its complaint (the 
1!Complaint1!) against Intel. 4 On the same date, upon 
learning of the filing of the Complaint, Intel [*7] 
assembled a team to put into place a process to 1!identify 
and preserve relevant paper and electronic documents!! 
across six different continents. (D.1. 321 at I-B). Intel 
describes its document retention plan (the !lPlanU

) as 
being tiered and having multiple layers of retention. The 
Plan included: 

. The day after the Complaint was filed, 
Intel began to preserve a company-wide 
snapshot of e-mail and other electronic 
documents stored in Intel servers as of the 
week the Complaint was filed (tlComplaint 
Freeze Tapes"). 

. Two days after the Complaint was 
filed, Intel sent a hold notice bulletin to 

4,000 sales and marketing group 
employees with instructions to retain 
documents related to competition with 
AMD and competition conceming the sale 
ofCPUs generally. 

· Four days after the Complaint was 
filed, Intel distributed a more detailed 
litigation hold notice to 629 employees 
and now has provided such notices to 
approximately 1,500 employees. 

· Within days of the filing of the 
Complaint, Intel began collecting the 
electronic and hard copy documents from 
certain employees. 

· In the Fall of 2005, Intel began a 
process of preserving, on a weekly basis, 
the backup tapes containing e-mails of 
employees [*8] identified as having 
potential relevance to the lawsuit 
eWeekly Backup Tapes"). These tapes 
were not the primary preservation method, 
but [rather] a mechanism to fall back on ll1 
the event documents could not be obtained 
directly from the individual employees 
who originally generated or received 
e-mails. 

(D.1. 321 at 1-2). 

4 Since the triggering event for Inters document 
preservation obligation is the first-filed AMD 
complaint, the Special Master does not reference 
the complaint filed on behalf of Class Plaintiffs. 

Absent from Inters preservation activities was its 
decision not to suspend, that is turn off, the so-called 
tlauto delete t1 function of its e-mail system, which 
automatically deletes e-mails remaining in an employees 
mailbox after they have aged for 35 days. 5 (D.1. 489 at 
Ex. 2 at 1). In this regard} Intel claims that the ongoing 
operation of auto delete would not interfere with its 
preservation obligations because: (1) it had instructed all 
custodians subject to the hold to preserve all relevant 
e-mails and (2) Intel would move all custodians to a 
group of isolated exchange servers that would backup on 
a regular weekly interval and would, in turn, preserve 
backup tapes through [*9] the litigatioll. (D.! 489 at 1-2). 
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5 Intel described its auto delete function to Judge 
Joseph 1. Faman, Jr., in correspondence dated 
March 5, 2007, as follows: 

Like many companies, Inters 
e-mail system routinely deletes 
e-rnails remaining in the mailbox 
after they have aged a certain 
period of time. Aging does not 
apply to e-mails moved to a 
person's hard drive or personal 
folders. The system is common in 
many companies to maintain the 
efficient functioning of the 
complex, dynamic environment of 
e-mail servers. Intel employees are 
educated on the operation of the 
purge system and instructed on the 
methods of saving e-mails to 
prevent them rolling off the system 
once they reach the end of the 
aging period. Congress recently 
enacted Rule 37(f) of the Federal 
Rules of Civil Procedure in 
recognition of the unique 
document preservation challenges 
presented by the manner in which 
most large computer systems 
operate. The Committee Notes 
regarding the impetus of Rule 37(f) 
point out that: "[T]he regular 
purging of e-mails or other 
electronic communications, is 
necessary to prevent a build-up of 
data that can overwhelm the most 
robust electronic information 
system." See Report of the Judicial 
Conference [* 1 0] Committee on 
Rules of Practice and Procedure 
(Sept. 2005) at 14. 

(D.l. 489, Ex. 1 at 3 n.3). 

Absent from Inters description to Judge 
Farnan is the following language from the 
referenced Advisory Committee Note: 

Good faith in the routine 
operation of an information system 
may involve a party's intervention 

to modify or suspend certain 
features of that routine operation to 
prevent the loss of information, if 
that information is subject to a 
preservation obligation. .. The 
good faith requirement of Rule 
37(f) means that a party is not 
permitted to exploit the routine 
operation of an information system 
to thwart discovery obligations by 
allowing that operation to continue 
in order to destroy specific stored 
infonnation that it is required to 
preserve. When a party is under a 
duty to preserve information 
because of pending ... litigation, 
intervention in the routine 
operation of an infonnation system 
is one aspect of what is often 
called a !1litigation hold." 

Fed. R. Civ. P. 37(f) advisory committee's note. 

AMD, the Class Plaintiffs and Intel recognize that 
this litigation could be the t1largest electronic production 
in histOlY" (Jan. 25, 2007 Tr. at 10-11) resulting in Intel's 
production [*11] of "somewhere in the neighborhood of 
a pile 137 miles high." (Apr. 20, 2006 Tr. at 43:22). 
Given this expectation the parties negotiated and 
ultimately agreed to the production of documents by 
Order dated May 17, 2006. (D.l. 124). The parties 
agreement is described as a three-step approach: 

. Step 1 -- AMD and Intel were required 
to exchange custodian lists accompanied 
by a representation that after reasonable 
investigation, the individuals on the list 
comprised all of their personnel in 
possession of an !!appreciable quantity of 
non-duplicative documents and things 
responsive to [the party's document 
request]" (!!Custodian List"). Intel 
guaranteed that its Custodian List would 
include no fewer than 1,000 custodians 
and AMD guaranteed that its Custodian 
List would include no fewer than 400 
custodians. 

. Step 2 -- Each party then agreed to 
designate no fewer than 20% of the 
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custodians on its own Custodian List 
"whose paper and electronic files will be 
reviewed and produced in the first instance 
in response to the other parties t initial 
document requests!! ("Party Designated 
Production Custodian List"). 

. Step 3 -- Following the exchange of 
the Party Designated Production 
Custodian Lists, [*12J the parties would 
cooperate in and complete an infonnal 
discovery process to allow each side to 
collect additional information so they 
could designate additional custodians for 
production from the other sidets list. Each 
side was entitled to select not more than 
15% of the persons identified in the otherts 
Custodian List (UAdverse Party 
Designated Production Custodian List"). 
Intel could request production from up to 
50 additional custodians in AMD's 
custodian list and AMD could request up 
to 100 additional custodians from Inters 
custodian list. 

(D.L 321 at 17-18) (footnotes omitted). 

Independent of its implementation of the document 
preservation plan, Intel, in the Fall of 2006, discovered 
some lapses in the plan. Intel subsequently hired 
attorneys at Weil, who began the then undisclosed 
process of interviewing each of Intel's 1,023 custodians 
for the purpose of determining their e-mail preservation 
habits and their level of compliance with Inters litigation 
hold notices/instructions. 

Intel first advised AMD and the Class Plaintiffs of 
the lapses during a telephone conversation that was 
followed up bye-mail correspondence in February 8, 
2007. (D.L 467 at Ex. A). The referenced e-mail [*13) 
advised in part as follows: 

The problem we are seeing is confined 
to e-mails that post-date the complaint. ... 

* *' '" * 

PROBLEMS WITH SOME 
INDNIDUALS' COMPI.lANCE WITH 
HOLD INSTRUCTIONS. In October of 
2006, Intel first became aware that a 

couple of individuals subject to the hold 
notice had not fully complied with the 
instructions as to e-mail retention. This 
problem prompted an additional follow-up 
program -- to date of more than 200 
custodians -- to make sure Intel custodians 
were complying with the retention 
instructions. In the course of these 
reviews, we have discovered further 
inadequacies in preserving e-mails. 

For example, a common mistake was 
a failure to retain aU items from the 
custodians' sent e-mail box, and as a result 
only received e-mails were fully retained .. 
. . Other mistakes occurred for various 
different reasons. For example, a few 
thought that their e-mails were being 
retained automatically by Inters IT 
department .... 

PROBLEMS WITH "WEEKLY 
BACK-UP TAPES" .... [T)hey do serve 
as a back-up for those who didn't fully 
comply with the hold instructions .... 

Since the Uweekly back-up tapes" 
cover the time period of October 2005 
forward, they leave a maximum possible 
[*14] gap of about four months between 
the end of June and October. ... 

Intel has also discovered some issues 
with the overall coverage of the back-up 
tapes. In late January 2007, Intel first 
leamed that lSI (out of some 900 or so) 
custodians that were supposed to be 
migrated to the dedicated servers were not 
migrated. , , , Further, custodians added 
after the first 900 were not migrated to the 
servers, Finally, although these "weekly 
back-up tapes" were supposed to be 
preserved for the duration of the litigation, 
in Europe Intel's IT depaltment mistakenly 
began recycling the weekly tapes after one 
year, 

(D.L 467 at Ex. A). In addition to describing what Intel 
had been doing to address issues implicated by the 
disclosure lapses, Intel assured AMD that, "In any event, 
we certainly want to provide you with complete 



Page 6 
2008 U.S. Dis!. LEXIS 98898, *14 

infonnation and full cooperation." (D.l. 467 at Exh. A). 

By correspondence dated March 5, 2007, in 
anticipation of a March 7, 2007 status conference, Intel 
advised Judge Farnan that it had: 

identified a number of inadvertent 
mistakes in the implementation of [its] 
described preservation process. These 
document retention issues are the result of 
human errors in implementation, and 
[*15J include rile following: some 
employees' retention practices were 
incomplete on an individual level, some 
employees were not given timely notice to 
retain materials, some terminated 
employees' documents may not have been 
saved and the fail-safe plan to prepare 
back-up tapes missed some employees. 

(D.1. 293 at 3). 

In the referenced correspondence, Intel provided 
Judge Farnan with greater detail about the lapses and its 
remediation efforts to that date. Intel also proposed that it 
continue its remediation efforts, complete its review in a 
short period of time and report back to the Court. Intel 
also advised the Court that it !1 made it clear to counsel for 
AMD and the [Class Plaintiffs] that it is prepared to share 
information regarding Intel's efforts in that regard and to 
work with them going forward in addressing the issues 
and minimizing any potential losses, if any, of 
infonnation." (D.1. 293 at 7). 

AMD also filed a Status Conference Statement on 
March 5, 2007. (D.1. 294). For its part, AMD described 
Inters document retention issues as follows: 

Through what appears to be a 
combination of gross communication 
failures, an ill-conceived plan of document 
retention and lackluster oversight [*16] 
by outside counsel, Intel has apparently 
allowed evidence to be destroyed. 

* • * 

Intel chose to adopt and rely on a 
highly-risky system of document 
preservation.. From [what] AMD can 
tell, Intel!s preservation strategy: 

. Allowed the continued, automatic 
purge on a 35 day (or longer) schedule of 
all e-mail communications to, from and 
within the company; 

Relied exclusively on a 
move-it-or-lose-it "honor system" that 
required individual custodians to correctly 
identify, segregate and proactively move 
relevant evidence to media or their local 
computer before that data was destroyed 
by a network purge; 

. Backstopped this !thonar system1! 
beginning in October 2005 with a weekly 
back-up of e-mail that required Intel's IT 
personnel to identify and correctly migrate 
custodian's data to dedicated servers 
subject to backup. 

[T]his Hhonor system" was defeated 
by a combination of apparently erroneous 
unclear or incomplete "litigation hold 11 

instructions, lack of adequate monitoring 
to ensure those instructions were 
understood and followed and a wholesale 
failure [to] timely . . . deliver any 
preservation instructions to a third of the 
employee-custodians Intel itself identified. 

(D.l. 294 at 1, 5-6) [*17J (footnote omitted). 

AMD further advised the Court that, on February 15 
and February 23, 2007, it had requested that Intel supply, 
among other data, the following: 

A spreadsheet listing each of Intel's 1027 
custodians with the following information 
for each: (1) the custodian's name; (2) 
whether that custodian has been 
designated by Intel on its "20% list" or, 
alternatively, adversely designated by 
AMD; (3) the !1harvestH date, i.e., date that 
the custodian's data was collected (if 
applicable); (4) the date upon which the 
custodian's email was migrated to the 
dedicated server, if it was; (5) a useful 
description of the exact nature of any 
retention deficiency or data loss; (6) the 
date that Intel discovered the retention 
deficiency or data loss; and (7) the time 
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period during which these problems 
persisted. 

(D.!. 294 at 7). 

AMD proposed that Intel provide to the Special 
Master and the parties Ita complete accounting of its 
preservation problems, a custodian-by-custodian tally of 
issues, identification of data that appears to have been 
lost, and an inventory of back-up tapes that exist and can 
be successfully restored." (D.!. 294 at 8). 

The parties ultimately stipulated to a disclosure 
order, [* 18] on March 16, 2007, which provided: 

6. On April 17, 2007 Intel shall submit 
in writing an updated and final report 
regarding 239 Intel Custodians for which 
Intel provided preliminary information to 
AMD on February 22, 2007, which will 
reflect Intel's best information gathered 
after reasonable investigation and which 
shall contain the following infonnation for 
each such Intel custodian [footnote 
addressing the same information from 
fonner employees omitted]: 

a. The Intel Custodian's 
name; 

b. A detailed written 
description of the 
preservation 
affecting the 

issues 
Intel 

Custodian, including the 
nature, scope and duration 
of any preservation 
issue(s). 

* * • 

7. On April 27, 2007, Intel shall 
provide the same information identified in 
paragraph 6 for those custodians identified 

Custodian Intel or 

AMD 

Designated 

Description 

in paragraph 2. 7 
Summaries"). 

8. With respect to the remainder of 
Intel's Custodians not on the list of 239 
Intel custodians referred to in Paragraphs 6 
and 7, commencing after April 27, 2007. 
Intel shall provide the same information 
called for by Paragraph 6 in a reasonable 
time frame, on a rolling basis and 
prioritizing those Intel custodians in senior 
positions. ("Paragraph 8 Summaries"). 

(D.l. 301 at 4-5). 

Absent [*19] from the March 16, 2007 Order were 
any references to the attorney-client privilege or the 
work-product protection. The Order does speak to a 
reservation of rights, but only refers to the rights of both 
AMD and the Class Plaintiffs to seek additional 
information from Intel, by providing: 

This order is without prejudice to the 
rights of AMD or the Class Plaintiffs to 
request the disclosure of additional 
information from Intel with respect to its 
evidence preservation issues, including 
formal discovery, or to seek any other 
relief, remedy or order with respect 
thereto. 

(D.l. 301 at 6). 

As required by the disclosure order, from April 27, 
2007 through March 24, 2008, Intel has filed one 
Paragraph 7 Summary and over 1,000 Paragraph 8 
Summaries. In this regard, Intel claims that it Itspent 
many hours preparing roughly 400 pages of 
custodian-specific retention reports which drew upon 
thousands of pages of attorney notes, as well as other 
information. tl (D.L 469 at 2). The Paragraph 8 Summaries 
were produced in spread sheet fashion and generally 
provided the following information: 

Location Complaint 

Freeze Tapes 

Weekly 

Back-Up 

Tapes 



2008 U.S. Dist LEXIS 98898, *19 

Name VA 

Custodian 

Name 

Generally, e-mail 

archiving activity, 

whether 1M (Instant 

Messaging) was used, 

whether reminded of 

retention obligation, 

confirmation that would 

archive relevant e-mail 

going foward, Intel's 

preservation of 

complaint freeze tapes, 

harvesting and 

preservation activity. 

Many contained specific 

infonnation about any 

preservation issues info, 

e.g. whether the hard 

drive had failed or any 

other relevant custodian 

specific issues. 

Best 

Approximation 

ofE-Harvest 

Dates 

Dates 

On [*20) July 10,2007, the Special Master issued a 
stipulated Order regarding AMD's and Class Plaintiffs' 
Initial Remediation Discovery, directing Intel to promptly 
produce all responsive documents from certain shared 
custodians and from additional custodians who !1have 
been retaining the materials responsive to the Initial 
Remediation Discovery either in response to specific 
litigation hold notices and/or as a matter of general 
practice.u (D.l. 394 at PI). The parties agreed that: 

US, etc. Yes Yes 

(Date) 

in producing documents pursuant to this 
Order Intel shall not withhold any attorney 
work product unless it contains the mental 
impressions, conclusions, opinions or 
legal theories of an attorney or party 
representative within the meaning of 
pR.ep. 26(b)(3), and Intel's production 
of such materials will not be deemed a 

Page 8 
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waiver of any protection applicable to 
such "opinion work product'1 under 
F.R.C.P. 26(b)(3). However, AMD and 
Class Plaintiffs' fully reserve any and all 
other rights or grounds to challenge any 
assertions of privilege or work product 
protection. 

(D.l. 394 at P 7). 

The July 10, 2007 Order made no reference to the 
disclosure Order of May 11, 2007, which required the 
preparation of the Paragraph 8 Summaries, [*21] 
discussed supra. 

In support of the matter sub judice, AMD and the 
Class Plaintiffs contend that in order to test Inters 
assertions that the lapses in its document preservation 
efforts were "misunderstandings or errors by individual 
employeesH and that its Uinvestigation has revealed no 
instance of deliberate deletion to deny AMD access to 
any infOImation responsive to the allegations in the 
Complaint," (D.1. 321 at 3-4) AMD and the Class 
Plaintiffs must review the "notes of investigation 
interviews conducted by Inters counsel concerning Intel's 
[custodian] employees' compliance with their evidence 
preservation obligations.1! (D.l. 467 at 1). 

AMD and the Class Plaintiffs' Request for 
Production No. 34, which supports the instant motion, 
requests: 

All documents evidencing, referring or 
relating to the failure or suspected failure 
of any Intel custodian to comply with a 
Litigation Hold Notice or retention 
instruction, including the timing and 
means by which it was discovered. 

(D.1. 312, Ex. Bat 6). 

Intel responded to Request for Production No. 34 as 
follows: 

Intel incorporates its General Objections 
and General Response to Document 
Requests by reference. Intel will produce 
the relevant documents [*22) from the 
Collection as set forth in its General 
Response. 

(D.1. 479, Ex. A at 46). 

In its General Objections to AMD's Request for 
Production of Documents Intel stated: 

Intel objects to each Request herein to 
the extent that it seeks documents or 
information protected from disclosure by 
the attorney-client privilege or work 
product doctrine (other than the limited 
non-core work product information that 
Intel has agreed to produce pursuant to the 
non-waiver stipulation that the parties 
have entered into in this litigation [in the 
July 10, 2007 Order, Paragraph 7]), joint 
defense privilege, or any other applicable 
privilege. 

(D.1. 479, Ex. A at 3). 

AMD and the Class Plaintiffs further contend that, in 
response to Intel's concerns about the potentially 
privileged nature of some of the requested documents, the 
parties entered into an agreement which brought 
additional documents under Paragraph 7 of the May 11, 
2007 disclosure Order. (D.1. 467). Intel claims that the 
asserted agreement is contained in an e-mail exchange 
between James Pearl on behalf of AMD and Daniel Floyd 
on behalf of Intel. In this exchange, on August 22, 2007, 
Mr. Pearl stated: 

In terms of culpability discovery, we 
believe [*23J that Intel should produce 
the eight boxes of "Investigative 
Documents" in the first instance. Once we 
get those in hand, we will have a better lay 
of the land in terms of whether a custodial 
production makes sense for culpability 
discovery. 

With respect to privilege waiver, we 
will agree that the production of the 
Investigation Documents will proceed 
under the same-core/non-core non-waiver 
agreement laid out in Paragraph 7 of the 
Order Re: AMD's and Class Plaintiffs' 
Initial Remediation Discovery. After our 
review of the Investigation Documents, we 
will discuss with you whether and to what 
extent this same agreement should apply 
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to the remainder of Intel's culpability 
discovery. 

(D.!. 467, Ex. D). 

On August 24, 2007, Mr. Floyd responded that: 

we will be producing the non-privileged 
Hlnvestigation Documents tl next week in 
hard copy fonn. We will accept the 
agreement on privilege waiver for this 
production subject to the tenns of 
paragraph 7 of the Order re: AMD's and 
Class Plaintiffs' Initial Remediation 
Discovery. 

(D.!. 467, Ex. D). 

Intel maintains for reasons discussed hereinafter that 
no agreement was reached. 

The Special Master will address seriatim the issues 
of whether there was a privilege [*24] waiver agreement 
as to the Wei! Materials, and if there was no agreement, 
whether the attorney-client privilege and/or the 
work-product protection applies. 

DISCUSSION AND CONCLUSIONS WITH 
RESPECT TO THE WElL MA TERIALS 

A. DID THE PARTIES AGREE TO EXTEND THE 
PRIVILEGE WAIVER AGREEMENT 
CONTAINED IN PARAGRAPH 7 OF THE JULY 
10, 2007 OR])ER (0.1. 394) TO THE WElL 
MATERIALS? 

The Special Master concludes that the answer is no, 
In the Special Master's view, the answer to the question is 
found by examining the transcript of the hearing 
conducted on May 3, 2007 and the e-mail chain of 
August 22 and 24, 2007, referenced supra at page 12, 

On Thursday, May 3, 2007, the Special Master held 
a regularly scheduled teleconference. (D.I. 368). No 
agenda had been established for the teleconference, One 
issue discussed related to the production of 8 boxes of 
documents by 17 Intel employees that were sent to 
outside counsel to assist in conducting the investigation 
into Intel's document retention problems. (May 3, 2007 
Tr. at 14:1I-24-l7:16). The Special Master was also 
advised that, with respect to the production of these 

documents, there were privilege issues that had yet to be 
addressed. (May 3, 2007 Tr. at [*25] 22:23,26:4). At no 
time during the May 3, 2007 teleconference was there 
any discussion of the Weil Materials. 

The teleconference concluded with the expectation 
that the parties would meet and confer and present a 
proposed form of order on the document production 
issues addressed during the hearing. In the resulting July 
10, 2007 Order, Intel agreed to produce documents 
retained by certain custodians either in response to 
specific litigation hold notices and/or as a matter of the 
custodian's general practice, (D,I. 394, PI). Over the 
objection of AMD and the Class Plaintiffs, the referenced 
order provided that "Intel has excluded from its list of 
Intel Remediation Discovery Custodians in Paragraph 1 
its attorneys and legal staff, inside and outside, on the 
basis that the non-duplicative documents held by those 
individuals are almost entirely protected from discovery 
by the attorney client privilege or the work product 
doctrine" (D.!. 394, P3). Notwithstanding this limitation, 
the parties agreed that Hin producing documents pursuant 
to this Order, Intel shall not withhold any attorney 
work-product unless it contains the mental impressions, 
conclusions, opinions or legal theories of [*26] an 
attomey or party representative within the meaning of 
F.R.C.P.26(b)(3) .... " (D.!. 394, P7). 

The Special Master is also mindful that prior to the 
entry of the July 10, 2007 Order the Special Master had 
not been provided with any documentation of the history 
of any meet and confer process regarding the Weil 
Materials. Further, there was no discussion of the Wei! 
Materials with the Special Master prior to the filing of the 
instant motion -- even in the nature of a status "heads-upl! 
similar to the discussion that took place during the May 
3, 2003 teleconference. 

As for the e-mail chain of August 22 and24,2007, it 
is clear from the plain language of the e-mails that the 
subject was limited to Intel's production of 8 boxes of 
documents from 17 employees. Mr, Floyd could not have 
been more clear, "we will discuss ., whether and to 
what extent this same agreement should apply to the 
remainder oflntel's culpability discoveIY." (D.L 467, Ex, 
D). Intel's response was equally clear: Intel "will accept 
the agreement on privilege waiver for this production 
subject to the terms of paragraph 7 of the Order." (Id.) 
(Emphasis added). 

CONCLUSION: 
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Nothing on the record before the Special Master 
[*27J would permit the Special Master to conclude that 
the parties agreed to extend the privilege waiver 
agreement contained in Paragraph 7 of the July 10, 2007 
Order to the Weil Materials. 

B. ACCEPTING AS A CONCESSION AMD AND 
THE CLASS PLAINTIFFS' STATEMENT THAT 
THE "WElL [MATERIALS) MAY HAVE ONCE 
CONSTITUTED PRIVILEGED 
ATTORNEY-CLIENT COMMUNICATIONS," HAS 
THE PRIVILEGE BEEN W AIVEO? 

The Special Master concludes that the answer is yes. 
However, waiver exists only as to those portions of the 
Wei! summaries that reveal the substance ofthe custodian 
statements already voluntarily disclosed in the Paragraph 
8 Summaries. 

AMD and the Class Plaintiffs maintain that Intel 
waived the attorney-client privilege with respect to the 
interviews themselves. AMD argues that Intel provided 
the Court and the Plaintiffs with "self-serving 
summaries" of the Wei! interviews and, in tum, Hasked 
the Court to rely on them to conclude that its preservation 
failures were the result of 'human error.!II (D.L 467 at 
2-3). 

The Third Circuit in the case of Westinghouse 
Electric Corp. v. Republic of the Philippines, addressed 
the question of: 

whether a party that discloses 
information protected by the 
attorney-client privilege [*28) and the 
work-product doctrine in order to 
cooperate with a government agency that 
is investigating it waives the privilege and 
the doctrine only as against the 
government~ or waives them completely, 
thereby exposing the documents to civil 
discovery in litigation between the 
discloser and a third party. 

951 F. 2d 1414,1417 (3dCir. 1991). 

The facts in the Westinghouse can be succinctly 
stated: 

[T]he SEC commenced an investigation 
into whether Westinghouse had violated 

United States secuntles laws by making 
illegal payments to obtain the contract [for 
the first Philippine nuclear power plant] ... 
. Westinghouse retained the law firm 
Kirkland & Ellis to conduct an internal 
investigation into whether company 
officials had made improper payments. In 
the course of the internal investigation ... 
Kirkland & Ellis produced two letters 
reporting its findings. 

The law firm, at the behest of 
Westinghouse, showed the SEC 
investigators one of the letter reports and, 
in addition, orally presented its findings to 
the agency. Kirkland & Ellis did not 
supply the SEC with any of the documents 
wlderlying the presentation and the report, 
and the SEC agreed not to retain the 
repmt. 

Id. at 1418. 

During the [*29] course of discovery, the Republic 
of the Philippines requested that Westinghouse produce 
the documents that it had provided to the SEC. 
Westinghouse objected to the request on the grounds of 
attorney-client privilege and the work-product doctrine -
asserting in part that it had relied on SEC confidentiality 
regulations as well as the Eighth Circuitts decision in 
Diversified Industries, Inc. v. Meredith, 572 F. 2d 596 
(8th Cir. 1997) (supporting a reasonable expectation of 
continuing confidentiality for documents shown to the 
SEC). Westinghouse, 951 F. 2d at 1418. 

Westinghouse articulated the difference between 
selective waiver, "which permits the client who has 
disclosed privileged communications to one party to 
continue asserting the privilege against other parties, If and 
a partial waiver, which Upermit[s] a client who has 
disclosed a portion of a privileged communication to 
continue asserting the privilege as to the remaining 
portions of the same communication. II fa. at 1423, n.7. 
After acknowledging that the often stated purpose of the 
attomey-client privilege Itis to encourage full and frank 
communications between attorneys and their clients, It 6 
and that, tI[b]ecause the attorney-client [*30] privilege 
obstructs the truth-finding process, it is construed 
narrowly, II Westinghouse rejected the so called Uselective 
waiverlt theory of Diversified by observing that: 
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The court [in Permian Corp. v. United 
States, 214 U.S. App. D.C. 396, 665 F.2d 
1214 (D.C. Gir. 1981)J reasoned that 
selective waiver l1has little to do withU the 
privilege's purpose-protecting the 
confidentiality of attorney-client 
communications in order to encourage 
clients to obtain informed legal assistance, 
The court explained that while voluntary 
cooperation with government 
investigations "may be a laudable activity, 
... it is hard to understand how such 
conduct improves the attorney-client 
relationship. " 

Id. at 1425-1426. (internal citations omitted). 

6 See, e.g., Upjohn v. United States, 449 U.S. 
383,389, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981). 

Although Westinghouse recognized a partial waiver, 
the court also stated that the Itfairness doctrine1! may be 
invoked in cases of partial disclosure cases. Westinghouse 
held: 

When a party discloses a portion of 
otherwise privileged materials while 
withholding the rest, the privilege is 
waived only as to those communications 
actually disclosed, unless a partial waiver 
would be unfair to the pmty's adversary. 

Id. at 1426, n. 12 (citations [*31] omitted). 

Stated differently: 

The client cannot be permitted to pick 
and chose among his opponents, waiving 
the privilege for some and resurrecting the 
claim of confidentiality for others, or to 
invoke the privilege as to communications 
whose confidentiality he has already 
compromised for his own benefit ... the 
attorney-client privilege is not designed 
for such tactical employment. 

Permian, 665 F. 2d at 1221. 

The fairness doctrine "aims to prevent prejudice to a 
party and distortion of the judicial process that may be 

caused by the privilege holder's selective disclosure 
during litigation of otherwise privileged information." In 
ye Kidder Peabody Sec. Litig., 168 F. R. D. 459, 469 
(S.D.N. Y. 1996) (citing In re von Bulow, 828 F. 2d 94 (2d 
Cir. 1987)). And, the "extent of the waiver by implication 
turns on the circumstances of the disclosure." Kidder, 168 

F. R. D. at 468. 

The court in Kidder, finding that the final report of 
findings which was released to the public contained "not 
only a factual summary based on the interview 
documents, but explicit paraphrases from the interviews" 
and that defendant "has made repeated and extensive use 
of the ... report, .. in this litigation," 7 [*32] ordered 
the production of attorney notes and memoranda 
reflecting employee interviews conducted by defendant's 
trial counsel during an internal fraud investigation. Id. at 
468. Disclosure in a 1!judicial setting" may then trigger an 
implied waiver for related and otherwise privileged or 
protected materials. Id. Kidder explained: 

The Second Circuit in von Bulow 
acknowledged that one traditionally 
recognized form of waiver is found when 
a privilege holder makes assertions in a 
litigation context that, in fairness, call for 
the revelation of privileged 
communications. (Citation omitted). The 
quintessential example is the defendant 
who asserts an advice-of-counsel defense 
and is thereby deemed to have waived his 
privilege with respect to the advice that he 
received. (Citation omitted). Nonetheless, 
this principle is somewhat broader in 
scope, and has been generally recognized 
as requiring disclosure !!when defendant 
asserts a claim that in fairness requires 
examination of protected 
communications. II 

The waiver may be found even if the 
privilege holder does not attempt to make 
use of a privileged communication; he 
may waive the privilege if he makes 
factual assertions the truth of which can 
[*33] only be assessed by examination of 
the privileged communication, The 
governing principle was summarized in 
Hearn v. Rhay, in a 'passage cited with 
approval by the Second Circuit: 
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All of these establisbed 
exceptions to the rules of 
privilege have a common 
denominator; in each 
instance, the party asserting 
the privilege placed 
information protected by it 
in issue through some 
affirmative act for his own 
benefit, and to allow the 
privilege to protect against 
disclosure of such 
information would have 
been manifestly unfair to 
the opposing party. The 
factors common to each 
exception may be 
summarized as follows: (I) 
assertion of the privilege 
was a result of some 
affirmative act, such as 
filing suit, by the asserting 
party; (2) through this 
affirmative act, the 
asserting party put the 
protected information at 
issue by making it relevant 
to the case; and (3) 
application of the privilege 
would have denied the 
opposing party access to 
information vital to his 
defense. Thus, where these 
three conditions exist, a 
court should find that the 
party asserting a privilege 
has impliedly waived it 
through his own affrrmative 
conduct. 

Id. at 470 (citations omitted). The waiver may be even 
broader to include [*34] I1the entirety of the 
communications that a party has disclosed only in part 
and all other communications insofar as they touch upon 
subjects voluntarily disclosed by the privilege holder.!t Id. 
at 469. See also Granite Partners, L.P. v. Bear Stearns & 
Co., Inc., 184 F. R. D. 49, 56 (S.DNY 1999) (finding 

that plaintiffs use of selective quotes of interview notes 
waives the unquoted portions of the interview notes 
where plaintiff placed the accuracy of the data and 
analysis at issue). 

7 The Special Master need not discuss the 
implications of a public disclosure, as none is 
present here. 

Intel makes much of the fact that Westinghouse and 
Kidder involved the disclosure of the entire report, 
arguing that, by contrast, here Intel only provided factual 
information, in summary fonn, !lderived in part from 
attorneis notes, pursuant to Court Order, 8 but did not 

" disclose or even paraphrase the attorney-client 
communications themselves. It (D.I. 469 at 3). 

8 Intel neglects to admit that the Order was by 
Stipulation. 

The Special Master is satisfied that the principles of 
waiver articulated in both Westinghouse and Kidder 
apply with equal force to the voluntary disclosure of the 
verbatim privileged [*35] communication itself, a full 
report containing references to same, or to a 
memorandum or summary of the privileged 
communication. As in Westinghouse, it appears to the 
Special Master that the disclosure of the privileged 
information to AMD, the Class Plaintiffs and to the Court 
were not Itdisclosures necessary to encourage clients to 
seek informed legal advice, It but rather were for the 
purpose of supporting Intel's litigation position. 
Westinghouse, 951 F. 2d at 1426 

Further, Inters suggestion that it was somehow 
hood-winked into the position of now having to argue for 
protection for what it agreed to divulge is simply without 
merit. Intel maintains that: 

attomey-prepared summaries -- and the 
detail required, were specifically agreed 
upon in advance and then ordered by the 
Court. Plaintiffs received the full benefits 
of that agreement. And the parties 
contemplated that Intel would have its 
attorneys conduct an investigation to 
obtain the information, which touched on 
numerous legal issues, but there was no 
order or agreement that the investigative 
materials themselves be produced. To now 
rewrite the order under these 
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circumstances would be manifestly unfair. 

(D.!. 469 at 3). 

As to this [*36] argument, first, there is nothing in 
the meet-and-confer process that has been brought to the 
Special Mastds attention where the parties had agreed to 
permit Intel to preserve a claim of attorney-client 
privilege or the work-product protection with respect to 
the Paragraph 8 Summaries. 

Second, the Special Master is mindful that counsel 
for all parties are highly qualified and experienced trial 
attomeys and that counsel for Intel could have at least 
proposed such protection if not forged an agreement with 
respect to same. 

Finally, the language of the March 16, 2007 Order 
regarding Intel's Evidence Preservation Issues itself 
belies Intel's position. Indeed, the only preservation of 
rights language in the March 16, 2007 Order is on behalf 
of the Plaintiffs. See March 16, 2007 Order language 
referenced supra at 8-9. 

Rather than being hood-winked, Intel decided to 
include in its production to the parties and in its filings 
with the Court the Paragraph 8 Summaries. In the Special 
Master1s view, by so doing, Intel placed the accuracy and 
validity of the information contained in these summaries 
at issue, thus waving the attorney-client privilege on the 
underlying documents. Granite Partners, 184 F.R.D, at 
54 [*37] (finding privilege waiver where bankruptcy 
tlUstee used partial quotes of privileged communications 
in a publicly distributed document), To conclude 
otherwise would place Intel in the position of being able 
to use its sword to assert facts while at the same time 
shield AMD, the Class Plaintiffs and the Court from the 
accuracy of Intel's assertion that: 

Despite its extensive preservation 
mechanisms, Intel has discovered a 
number of human errors in the 
post-complaint period in the execution of 
its [preservation] plan .... [T]hese human 
errors were misunderstandings or errors by 
individual employees, with ongoing day to 

day business responsibilities, working 
diligently to carry out the complex and 
unprecedented scope of preservation 
obligations in this case. Intel's 
investigation has revealed no instance of 

deliberate deletion to deny AMD access to 
any information responsive to the 
allegations in the complaint. 

(D.!. 321 at 3). 

AMD and the Class Plaintiffs cannot in fairness be 
expected to blindly rely on Inters assertions in 
performing their critically important role of fully 
informing the Court on the issue. Indeed, although in the 
context of a Fed. R. Civ. P. 26(b)(4)(B) so called [*38] 
safe harbor analysis, this Court in CP Kelco u.s. Inc. v. 
Pharmacia Corp., 213 F R. D. 176, 179 (D. Del. 2003) 
observed: 

Waiver is the deliberate relinquishment 
of a right which might otherwise be 
claimed, 

In the context of an assertion of 
privilege, the inviability of that rule is of 
fundamental importance, It would be 
manifestly unfair to allow a party to use a 
privilege to shield information which if 
deliberately chose to use offensively, 
Hence the truism that a privilege cannot be 
used as both a shield and a sword. 
(Internal citation omitted). The non-legal 
equivalent of that truism is equally to the 
point. "You can't have it both ways. II 

Intel also makes the point that the Paragraph 8 
Summaries are akin to answers to interrogatories. While 
the Special Master understands that they were prepared 
by a Wei! attorney, and while the Special Master knows 
that they were prepared based on underlying privileged 
communications, the Paragraph 8 Summaries are 
different from interrogatory responses in several critically 
important respects: 

1. The information contained in each 
Paragraph 8 Summary was agreed to by all 
parties. 

2. The Paragraph 8 Summaries were 
unlike interrogatory responses [*39] 
because they were filed with the Court. F. 
R. Civ. P. 5(a)(1). 

3. The Paragraph 8 Summaries were, 
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unlike interrogatory responses, not signed 
by Pat Doe, 9 the person who prepared 
them. F. R. Civ. P. 33(b)(5). 

4, The clear purpose of the Paragraph 
8 Summaries is to provide facts to the 
Court regarding Inters preservation issues 
and pennit Intel to build and prove its 
assertion that pennit AMD and the Class 
Plaintiffs to test Inters position and assist 
in infonning the Court in this regard. 

9 As this review and all infonnation submitted 
pursuant to it was submitted as confidential 
material, the Special Master will not reveal the 
attorney's name that submitted the declaration. 
Rather, any reference to this attorney will to Itpat 
Doe. lI For more information on this process, 
please reference the Appendix. 

Intel also argues that were the Paragraph 8 
Summaries treated like interrogatory responses, some 
how infonnation divulged cannot be the suhject of a 
waiver of attorney-client privilege, the work-product 
protection or by extension could not be the subject of a F. 
R. Civ. P. 26(b)(3) application. In this regard the Special 
Master concludes that the analysis of either waiver or F. 
R. Civ. P. 26(b)(3) [*40] in the context of the cited cases 
would be no different in the context of interrogatory 
responses. See generally Wright, Miller & Marcus 
Federal Practice and Procedure: Civil 2d § 2016.1, 
2016.2,2025. 

CONCLUSION: 

The Special Master concludes: 

. The waiver of the privilege was a result 
of Inters claim to the Plaintiffs and to the 
Court that its retention lapses are the result 
of human error and not the result of 
deliberate deletion. Further, Intel took the 
affinnative step of providing to AMD, the 
Class Plaintiff and to the Court the 
Paragraph 8 Summaries -- which in no 
small measure fonns the leitmotif of 
IntePs position. 

. There is no question that the 

protected infonnatioll, namely the 
custodian's infonnation given to Intel 
through Weil attorneys describing in 
"detail . . . the preservation issues 
affecting [each] Intel custodian including 
the nature, scope and duration of any 
preservation issue(s),tt (D.L 301 at 4) is at 
issue. Indeed, the parties and the Special 
Master have spent and will continue to 
spend a significant amount of time and 
resources focused on the question of 
spoliation and, if appropriate, sanctions. 

. An application of the privilege 
would effectively deny AMD and [*41] 
the Class Plaintiffs the opportunity to fully 
test Intel's positions and would ultimately 
deprive the Court from having the benefit 
of having been infonned by the adversarial 
process prior to making any judgment on 
the issue of spoliation. 

. The Paragraph 8 Summaries are 
fundamentally different from interrogatory 
responses, and in any event, the waiver 
analysis would be the same. 

C. AS IT IS NOT DISPUTED THAT THE WElL 
MATERIALS ARE OTHERWISE PROTECTED BY 
THE WORK-PRODUCT DOCTRINE, HAS INTEL 
WAIVED THE PROTECTION OF THE 
DOCTRINE? 

The Special Master concludes that with respect to 
core work-product the answer is no, and with respect to 
non~core work-product, the answer is yes. 10 

10 AMD and Class Plaintiffs concede that they 
are not seeking the production of core 
work-product, rather they are seeking fact 
work-product only. (D.L 467). 

Intel argues that the work-product doctrine shields 
the Weil Materials. The doctrine set forth in Fed. R. Civ. 
P. 26(b)(3), "shelters the mental processes of the 
attorney, providing a privileged area within which [the 
attorney] can analyze and prepare [the] client's case.1! In 
re Cendant Corp. Sec. Litig., 343 F. 3d 658, 661-662 (3d 
Cir. 2003) (intemal citation [*42] omitted). The Court in 
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Cendant reminds liS that the essential nature of the 
doctrine was articulated by the Supreme Court in 
Hickman v. Taylor, 329 U.S. 495, 510-511, 67 S. Ct. 385, 
91 L. Ed. 451 (1947): 

In performing his various duties, 
however, it is essential that a lawyer work 
with a certain degree of privacy, free from 
unnecessary intrusion by opposing parties 
and their counsel. Proper preparation of a 
clienfs case demands that he assemble 
information, sift what he considers to be 
the relevant fTom the irrelevant facts, 
prepare his legal theories and plan his 
strategy without undue and needless 
interference. That is the historical and the 
necessary way in which lawyers act within 
the framework of our system of 
jurisprudence to promote justice and to 
protect their clients' interests. This work is 
reflected, of course, in interviews, 
statements, memoranda, correspondence, 
briefs, mental impressions, personal 
beliefs, and countless other tangible and 
intangible ways-aptly though roughly 
termed ... as the 'Work product of the 
lawyer.' Were such materials open to 
opposing counsel on mere demand, much 
of what is now put down in writing would 
remain unwritten. An attorneis thoughts, 
heretofore inviolate, would not [*43] be 
his own. Inefficiency, unfairness and sharp 
practices would inevitably develop in the 
giving of legal advice and in the 
preparation of cases for trial. 

In contrast then to the attorneYMclient privilege, the 
work-product doctrine lIpromotes the advocacy system 
directly.lI Westinghouse, 951 F. 2d at 1428. 

There can be no question that in the matter sub 
judice, the interviews conducted by Wei! and Weil 
Materials thereof were prepared for Intel in preparation 
for matters that are being litigated. Cendant, 343 F. 3d at 
663. Indeed the Special Master adopts the view of AMD 
and the Class Plaintiffs that the Paragraph 8 Summaries 
are at the heart of Intel's defense [on issues related to 
spoliation] and remediation plan and work-product. (Jan. 
3,2008 Tr. at 27). 

1. Are the Weil interview notes core or nOD-core 
work-product? 

Core or opinion work-product encompasses the 
1!mental impressions, conclusions, opinion or legal 
theories of an attomey or other representative of a party 
concerning the litigation," and is "generally afford near 
absolute protection from discovery." Fed. R. Civ. P. 26 
(b)(3), Cendant, 343 F. 3d at 664 (citing In re Ford 
Motor Co., 110 F. 3d 954, 962 n. 7 (3d Or. 1997)). 
Non-core [*44] work-product or fact work-product 
contains raw factual information. Baker v. General 
Motors Corp., 209 F.3d 1051, 1054 (8th Or. 2000). See 
also Director, Office of Thr{ft Supervision v. Vinson & 

Elkins, LLP, 326 U.S. App. D.C. 332, 124 F. 3d 1304, 
1307-08 (D.C. Cir. 1997) (stating that a lawyer's 
interview notes are not always core work-product, and 
"purely factual material embedded in attorney notes may 
not deserve the super-protection afforded to a lawyers! 
mental impressions"); Lopez v. City of New York, 2007 
U.s. Dist. LEX1S 19694, 2007 WL 869590, at *2 
(E.D.N. 1. 2007) (according documents that are simply 
verbatim statements of witnesses' recollection of events a 
lower degree of protection then mental impressions of 
attorneys). 

The Special Master is also mindful that where a 
document contains both fact and opinion work-product 
the analysis and consideration becomes more difficult. 
Such is the case in the matter sub judice where notes of 
witnesses' oral statements may be so intemvined with an 
attorney's mental impressions that it is not possible to sort 
between the fact work-product and the core 
work-product. In re Vitamins Antitrust Litig" 211 F R. 
D. 1, 4 (D.D.c. 2002). In Vitamins, defendants' counsel 
took handwritten notes [*45] from Fed R. Civ. P. 
30(b)(6) witness interviews, and defendants' counsel later 
developed these interview notes into written statements 
and served the written statements as the "sum total of 
defendants corporate knowledge respecting certain Rule 
30(b)(6) deposition topics and to substitute for live 
testimony on these deposition topics." Id. at 4. 

In adopting the report and recommendation of the 
Special Master pending an in camera review of the 
materials, the Court tentatively concluded the materials to 
be discoverable. The Court's observations are instructive: 

The [Special Master's Report] notes 
[the) difficulty, as well as the admonition 
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of the Supreme Court that disclosure of 
"notes and memoranda of witnesses' oral 
statements is particularly disfavored 
because it tends to reveal the attomeis 
mental processes. It [Master's Report] 
(quoting Upjohn v. United States, 449 U.S. 
383,399, 101 S. Ct. 677, 66 L. Ed. 2d 584 
(1981}). However, as the Special Master 
further points out, a distinction may be 
made between attomey notes of the type 
obtained in a wide ranging inquiry such as 
that done in an initial interview, and those 
obtained in a litigation-related 
investigation where "facts elicited [*46J 
necessarily reflect [ ] a focus chosen by 
the lawyer.!! Id. at 33 (quoting In re Sealed 
Case, 326 U.S. App. D.C. 317, 124 F. 3d 
230,236·37 (D.C. Cir. 1997)}. 

* * * 

The Special Master reached the 
conclusion that the Source Materials were 
largely, if not wholly, fact work product 
based on the parties' own description of 
the materials as counsel's attempts to 
record questions and responses as 
accurately and completely as possible. 
(Citation omitted). As the Special Master 
notes, such a determination cannot be 
definitively made until the Source 
Materials are produced for in camera 
review .... On such review, should the 
Special Master find that the attorney's 
mental impressions are so thoroughly 
intettwined with factual information that 
the entire memoranda should be treated as 
opinion work product, the Source 
Materials cannot be produced. Fed. R. Civ. 
P. 26(b)(3}. 

[d. at 4-5. 

The Special Master having had the benefit of 
conducting an exhaustive in camera review (as described 
in the Appendix) concludes that the Weil Materials 
contain both core and non-core work-product. The core 
work-product, however, is not so intertwined with fact 
information that the entirety of the Weil Materials from 
each interview should be [*47] treated as core. Rather, 

the facts can be easily separated from any core 
work-product. 

2. Are AMD and the Class Plaintiffs entitled to the 
fact work-product contained in the Weil Materials 
because Intel waived the work-product protection 
otherwise afforded by the Rule? 

The Special Master concludes that the answer is yes. 

As explained in the Special Master's Report and 
Recommendation (DM 8), entered on March 6, 2008, 
adopted by the Court without objections taken, on March 
20,2007, the Advisory Committee Notes to rejected Fed. 
R. Evid. 511 is instructive: 

The central purpose of most privileges is 
the promotion of some interest or 
relationship by endowing it with a 
supporting secrecy or confidentiality. It is 
evident that the privilege should terminate 
when the holder by his own act destroys 
the confidentiality. (Internal citation 
omitted). The rule is designed to be read 
with a view to what it is that the particular 
privilege protects. 

Special Master Report and Recommendation at 22 (D.!. 
562) (quoting 26A Wright & Graham, Federal Practice 
and Procedure § 5721 (1992)). 

The stated purpose of the work-product protection is 
to promote the adversary system, Westinghouse, 951 F.2d 
at 1428. The [*48] Court in Westinghouse, accepting the 
majority view, held that: 

[TJhe purpose of the work-product 
doctrine requires us to distinguish between 
disclosures to adversaries and disclosures 
to non-adversaries. 

[d. And the Court went on to acknowledged that, "courts 
generally agree that disclosure to an adversary waives the 
work-product doctrine." Id. See also 8 Wright Miller & 
Marcus, Federal Practice & Procedure § 2016.2 (2d ed. 
1994). 

In the context of the discovery phase of Inters 
preservation issues, Intel) by and through its attorneys, 
agreed to this form of discovery. Intel agreed to produce, 
"detailed written description[ s] of the preservation issues 
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affecting [every] Intel Custodian, including the nature, 
scope and duration of any preservation issue(s).n (D.1. 
30 I at P 9). Intel could have left AMD and the Class 
Plaintiffs to their own devices, forcing them down the 
path of protracted wor1d~wide preservation depositions. It 
did not. Rather it trumpeted its willingness to have AMD, 
the Class Plaintiffs and the Court informed as to fact 
work-product gathered and provided Ita detailed written 
description of the information provided by each custodian 
[to Weill during the interviews." (D.l. [*49J 434 at 4-5, 
n.6). 

CONCLUSION: 

The Special Master concludes, therefore, that Intel 
cannot now mask its agreed to discovery of custodian 
information by asserting the work-product privilege with 
respect to fact work-product which, in the Special 
Master!s view, lies at the heart of Intel's position on its 
preservation issues. 

D. WERE THE INSTANT APPLICATION TO 
HAVE BEEN PURSUANT TO F.R.C.P. 
26(b)(3)(A)(ii), ARGUING SUBSTANTIAL NEED 
AND UNDUE HARDSHIP, WOULD THE 
APPLICATION HAVE BEEN GRANTED? 

The Special Master concludes that the answer is yes 
as to fact work-product. The Special Master is mindful 
that were the instant application to have been pursuant to 
Fed. R. Civ. P. 26(b)(3)(A)(ii), the Special Master would 
be required, as discussed above, to !!protect against 
disclosure of the mental impressions, conclusions, 
opinions, or legal theories of any attomey or other 
representative of a party." Fed. R. Civ. P. 26(b)(3)(B). 
See Cendant, 343 F.3d at 661-62. 

The facts in the matter sub judice are in no way 
similar to the facts in Cendant. In Cendant what was left 
of a federal securities class action involving Cendanes 
alleged accounting fraud were claims asserted by 
Cendant and Ernst & Young -- [*50] against each other. 
In the course depositions of fanner Ernst & Young senior 
manager and auditor who prepared the Cendant financial 
statements at issue, Cendant inquired into 
communications that occurred between the deponent, 
Ernst & Young!s counsel who also represented the 
deponent and a consulting expert who had been retained 
as a non-testifying trial expert by Ernst & Young. The 
Court concluded that the experts discussions with Ernst 
& Young!s counsel and notes of these discussions were 

protected by the work-product doctrine. The Court stated: 

The discussions were at all times 
understood and intended to be confidential 
by all participants. Furthermore, in 
connection with these discussions, [the 
expert) was provided with documents 
prepared by Ernst & Young's counsel 
reflecting counsel's mental impressions, 
opinions, conclusions and legal theories. 
In addition, [the expert's] notes may reflect 
the mental theories of Ernst & Young's 
counseL Discovery of this information 
goes to the core of the work product 
doctrine and therefore in discoverable only 
upon a showing of extraordinary 
circumstances. 

Cendant, 343 F.3d at 667. 

Here, the Special Master has already concluded after 
an in camera [*51] review that the core work-product is 
not so intem.vined with fact infonnation that the entirety 
of the Weil Materials should be treated as core and, 
therefore, subject to the higher Cendant standard, 

Moreover, the Special Master believes it is important 
to note that to the extent the primary focus of the 
interviews reflect the mental impressions of Intel counsel, 
it cannot be said that the focus was chosen by Intel 
counsel alone. Rather, the focus was developed 
collaboratively with all of the parties with the ultimate 
imprimatur of the Court. While the Special Master is 
mindful that some interviews were conducted as early as 
December 2006, the ultimate focus of the interviews 
framed by Paragraph 8 of the March 17, 2007 Order were 
conducted after that date. 

Turning to the issue of substantial need the Special 
Master concludes: 

, First, there can be no question that 
AMD and the Class Plaintiffs are entitled 
to test Inters version of what went wrong. 

Second, AMD and the Class 
Plaintiffs cannot be forced to rely on 
Intel's description of what the custodians 
reported. 

. Third, AMD and the Class Plaintiffs, 
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as they play their critically important role 
of infonning the Court through the 
adversary [*52] process can not be 
restricted to Inters assertions of what was 
the custodians' report. 

In sum, the Special Master concludes that AMD and 
the Class Plaintiffs have demonstrated substantial need 
for non~core work-product in the Weil Materials to meet 
Inters case on preservation issues. 

Finally, addressing the issue of undue hardship, 
simply stated, the Special Master agrees with AMD and 
the Class Plaintiffs that "Plaintiffs merely seek an 
efficient mechanism to get the whole story out without 
embarking on a world tour of costly. . preservation 
depositions." (D.L 467 at 4). 

Tn this regard, the Special Master concludes AMD 
and the Class Plaintiffs should not be saddled with the 
prospect of deposing over 1,000 custodians, nor can it be 
forced to settle for something less in the fonn of a 
sampling of the custodian pooL See Jarvis, Inc. v. 
American Tel. & Tel. Co., 84 FR.D. 286, 293 (D Col. 
1979) (finding undue hardship warranting production of 
work-product where the movant would otherwise be 
forced to depose 1500). 

During the argument on the motion, counsel for 
AMD and the Class Plaintiffs argued in substance that the 
Special Master should not have to consider whether Intel 
waived the [*53] attomey-client privilege and/or the 
work-product protection because Intel never intended that 
the materials in question be covered by either. The 
Special Master is not satisfied, however, that this record 
-- submitted in papers only -- permits me to make any 
findings and recommendations in this regard. The Special 
Master therefore declines to do so. 

CONCLUSION 

For the reasons set forth above, the Special Master 
concludes that Intel must produce the Wei! Materials as 
redacted by the Special Master. 

IT IS THEREFORE, HEREBY RECOMMENDED 
THAT: 

(a) AMD and the Class Plaintiffs' Motion to Compel 
be Granted (D.L 467 [in 05-441, DL 533 [in 05-485, DL 
667 [in 05-1717]). 

(b) Production shall occur not later than 
five (5) business days after either the 
Special Master's Report and 
Recommendations become final order of 
the Court, or five (5) business days after 
any order of the Court subsequent to a 
Fed. R. Civ. P. 53 (f) objection, unless 
otherwise ordered by the Court. 

The Special Master's Report and Recommendations 
will become a final order of the Court llJiless 
objections are taken within five (5) business days as 
provided by the Court's Order of June 28, 2006. (D.l. 
178 [in 05-441J, D.l. 353 [*54J [in 05-485J, D.I. 465 [in 
05-1717]) 

ENTERED THIS 9TH DAY OF May, 2008 

lsI Vincent 1. Poppiti 

Vincent l Poppiti (Del Bar. ID No. 100614) 

Special Master 



Westlkw, 
186 F.R.D. 236 Page I 

186 F.R.D. 236, 52 Fed. R. Evid. Servo 149,27 Media L. Rep. 2004 

(Cite as: 186 F.R.D. 236) 

United States District Court, 
District of Columbia. 

Sidney BLUMENTHAL and Jacqueline Jordan 
Blumenthal, Plaintiffs, 

V. 

Matt DRUDGE, Defendant. 

Civ.A. No. 97-1968(PLF). 

April 22. 1999. 

Former president aide brought defamation action 
against journalist. Aide moved to compel further 

discovery responses. The District Court, Friedman. 
J., held that: (1) handwritten notes of conversations 

between aide and other journalists were not covered 
by attorney-client privilege; (2) aide could decline 

to disclose information potentially subject to pres
idential privilege, in order to give President oppor

tunity to determine whether to exercise privilege; 
(3) aide was required to identify and describe gen

erally documents claimed to be subject to privilege; 
(4) documents sent to non-lawyer were not covered 

by attorney-client privilege; (5) reporterts privilege 
protected disclosure of sources by journalist, in ab

sence of showing by aide that information could not 
be obta.ined from other sources; and (6) journalist 

was not required to disclose identity of legal de

fense fund members. 

Motion granted in part, denied in part. 

West Headnotes 

ill Federal Civil Procedure 8=1558.1 
170Ak1558.1 Most Cited Cases 

Trial court has discretion to excuse untimely objec
tions to document requests. Fed.Rules 

Civ.Proc.Rule 34(b). 28 U.S.C.A. 

ill Privileged Communications and Confidenti
ality 8=102 
311 Hkl 02 Most Cited Cases 

(Formerly 410kI98(1)) 
The attorney-client privilege protects confidential 

communications made between clients and their at

torneys when the communications are for the pur
pose of securing legal advice or services. 

ill Privileged Communications and Confidenti
ality 8=102 
31IHkl02 Most Cited Cases 

(Fonnerly 410kI98(1)) 
AttorneYMclient privilege applies only when a client 
communicates something to his or her lawyer with 

the intent that it remain confidential and for the 
purposes of securing either an opinion on law, legal 

services or assistance in some legal proceeding. 

Ml Privileged Communications and Confidenti
ality 8=137 
311 Hkl37 Most Cited Cases 

(Formerly 410k204(2)) 
Handwritten notes made by defamation complain

ant, of conversations with various journalists, was 
not covered by attorney-client privilege; notes did 

not involve communication to or from attorney for 
purpose of obtaining legal advice or services. 

lil Federal Civil Procedure 8=1604(1) 
170Akl6041ll Most Cited Cases 

(Fonnerly 170AkI600(3)) 
In order for material to be immune from disclosure 
as 1I work product,1I a court must find the material 

was prepared or obtained because of the prospect of 
litigation, after the court has considered the nature 

of the material and the factual situation in the par
ticular case. Fed.Rules Civ.Proc.Rule 26(b)(3) 28 

U.S.C.A. 

ID Federal Civil Procedure 8=1604(1) 
170AkI604!J) Most Cited Cases 

(Formerly 170AkI600(3)) 
Work product that contains the attorney's mental 

impressions, opinions, theories or analysis. so
called 1Iopinion work product," is at the heart of the 
adversary system, and is entitled to greater protec

tion from disclosure than is ordinary work product. 
Fed.Rules Civ.Proc.Rule 26!b)(31, 28 U.S.C.A. 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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ill Federal Civil Procedure 8:=1604(1) 
170Ak 1604(1) Most Cited Cases 

(Formerly 170AkI600(3)) 
The attorney work product privilege is a qualified 
privilege that in the case of ordinary work product 
may be overcome by a sufficient showing of neces
sity for the infonnation and its unavailability by 
other means. Fed.Rules Civ.Proe.Rule 26(b)(3), 28 
US.C.A. 

00 Privileged Communications and Confidenti
ality 8:=355 
311Hk355 Most Cited Cases 

(Formerly 41Ok216(1)) 
The "presidential communications privilegeU is a 
govemmental privilege intended to promote candid 
conversations between the President and his ad
visors conceming the exercise of his constitutional 
duties. U .S.CA. Const. Art. 4. § 2, e1. I. 

J2l Privileged Communications and Confidenti
ality 8:=355 
311Hk355 Most Cited Cases 

(Formerly 410k2l6(1)) 
The presidential communications privilege is lim
ited to communications in perfonnance of a Presid
ent's responsibilities of his office, and made in the 
process of shaping policies and making decisions. 
U.S .CA, Const. Art. 4, § 2. e1. 1. 

Uill. Privileged Communications and Confidenti
ality 8:=355 
31lHk355 Most Cited Cases 

(Formerly 410k222) 
Once the President invokes the presidential commu
nications privilege, the information in question be
comes presumptively privileged. U.S.C.A. Const. 
Art, 4 § 2, 01. l. 

U1l Privileged Communications and Confidenti
ality 8:=355 
31lHk355 Most Cited Cases 

(Formerly 41Ok217) 
Only President can invoke presidential communica
tions privilege. U.S.C.A. Const. Art. 4. § 2 cl. 1. 

11.11 Privileged Communications and Confidenti
ality 8:=355 
31lHk355 Most Cited Cases 

(Formerly 410k2l6(1)) 
Presidential aide bringing defamation action against 
journalist could decline to answer deposition ques
tions, on grounds that answers would violate pres
idential communications privilege, even though 
only President himself could invoke privilege, in 
order to preserve privilege long enough to allow 
President to determine whether to claim it. 
U.S.C.A, Const. Art. 4, § 2, el. l. 

.L.Ul Privileged Communications and Confidenti
ality 8:=26 
311Hk26 Most Cited Cases 

(Formerly 410k222) 
Under discovery rules defamation complainant was 
required to identify each communication to which 
he was party addressing allegedly defamatory in
formation, describe parties, give dates of commu
nication and set forth their general subject matter, 
regardless of whether communication was claimed 
to be privileged. Fed.Rules Civ.PrRc.Rule 26Ib)15), 
28 U .S.C.A, 

Il.1l Privileged Communications and Confidenti
ality 8:= 168 
311 Hkl68 Most Cited Cases 

(Formerly 410k219(3)) 
Normally, the attorney-client privilege is destroyed 
once information is shared with any person other 
than the attorney and the client. Fed.Rules 
Civ.Proe,Rule 26(\»15). 2R U.S,C.A. 
USl Privileged Communications and Confidenti
ality 8:=137 
311Hk137 Most Cited Cases 

(Fonnerly 410k204(2)) 
Draft legal document presented by journalist de
fending defamation suit to law professor was 
covered by attorney-client privilege; document con
tained insights into mental processes of journalist's 
attorney and allegedly libelled party did not show 
substantial need for document. Fed.Rules 
elv.Proe.Rule 26(b)(5), 28 U,S.C.A. 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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112l Privileged Communications and Confidenti
ality ~159 
3llHk159 Most Cited Cases 

(Formerly 41 Ok206) 
Extension of the attorney-client privilege to non
lawyers, employed to assist lawyer in rendering of 
professional legal services, must be strictly con
fined within the narrowest possible limits consistent 
with the logic of its principle, and should only oc
cur when the allegedly privileged communication 
was made in confidence for the purposes of obtain
ing legal advice from the lawyer. Fed.Rules 
Civ.Proc.Rule 26(b)(S) 28 U.S.C.A. 
1l1l Privileged Communications and Confidenti
ality~160 

31lHkl60 Most Cited Cases 
(Formerly 410k206) 

Communications prepared by journalist defending 
defamation action, that were seen by president of 
civil rights organization, were not covered by attor
ney-client privilege, despite claim that president 
was retained as litigation consultant; evidence in
dicated president was retained for value of his own 
advice. Fed.Rules Civ.Proc.Rule 26(b)(Sl. 28 
U.S.C.A. 

l1.ID. Privileged Communications and Confidenti
ality ~158 
31lHkl58 Most Cited Cases 

(Formerly 410k206) 
E-mail messages originating from third parties, and 
forwarded to journalist defending defamation action 
by his counsel, were not covered by attorney-client 
privilege, although privileged messages added to 
original could be redacted. Fed.Rules Civ.Proc.Rule 
26(»)(5), 28 U.S.C.A. 

ll2l Federal Civil Procedure ~1558.1 
170Ak1558.1 Most Cited Cases 
There was no general right to privacy protecting 
documents sought to be withheld from discovery by 
journalist defending defamation suit. 

1MU Constitutional Law ~2074 
921<2074 Most Cited Cases 

(Formerly 92k90.1(8)) 

ll.ill. Privileged Communications and Confidenti
ality ~404 
31lHk4Q4 Most Cited Cases 

(Formerly 41 Okl96.1, 92k90.1(8)) 
While the First Amendment provides some protec
tion for the identity of a reporter's confidential 
sources, there is no absolute bar to disclosure of 
confidential sources under all circumstances. 
U S.C.A. Const.Amend. 1. 

llll Constitutional Law ~2074 
92k2074 Most Cited Cases 

(Formerly 92k90.1(8)) 
Wl Privileged Communications and Confidenti
ality ~404 
311 Hk404 Most Cited Cases 

(Formerly 410kI96.1, 92k90.l(8)) 
First Amendment protection afforded to the report
er!s privilege to withhold disclosure of his sources 
may be overcome when (1) the information cannot 
be discovered through alternative sources, (2) the 
party seeking the information has exhausted all 
reasonable altemative means of identifying the 
source, and (3) the information sought goes to the 
heart of plaintiffs' claim. U.S. CA. Const.Amend. 1. 

[221 Privileged Communications and Confidenti
ality ~404 
311Hk404 Most Cited Cases 

(Formerly 410kI96.1) 
A party seeking disclosure of a reporter's confiden
tial sources has the burden of demonstrating that he 
or she has exhausted every reasonable alternative 
source of information. U.S.C.A. Cot1sLAmend. 1. 

1'231 Privileged Commnnications and Confidenti
ality ~404 
111 I[k404 Most Cited Cases 

(Formerly 410kI96.1) 
Reporter's privilege shielded identities of reporter's 
sources from discovery in defamation action; de
famation complainant made no showing that in
formation sought to be obtained from disclosure of 
sources was unavailable from other sources. 
U .S.C.A. Const.Amend. 1. 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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1lli Constitutional Law €:=1440 
92k1440 Most Cited Cas« 

(Formerly 92k91) 

1241 Federal Civil Procedure €:=1275 
170AkJ 275 Most Cited Cases 
Request to compel disclosure of members of legal 
defense fund, organized to pay legal expenses of 
journalist sued for defamation by former presiden
tial aide, would be denied; there was insufficient 
showing that disclosure could lead to information 
relating to journalist's sources of information, ne
cessary to overcome possible harm to associational 
rights of fund members arising from disclosure. 
V.S.C.A. Const.Amend. 1. 
*238 William Alden M-cDaniel. .k, McDaniel & 

Marsh, Baltimore, MD, for plaintiffs. 

Manuel S. Klausner, Los Angeles, CA, for defend
ant. 

OPINION 
FRIEDMAN, District Judge. 

The Court has before it ripe motions to compel dis
covery from both parties. Defendant first filed a 
motion to compel plaintiffs to respond fully to three 
categories of defense discovery requests: (1) all of 
defendant's interrogatories and requests for produc
tion of documents to which plaintiffs objected out 
of time, (2) defendant's request for plaintiff Sidney 
Blumenthal's notes of his conversations with David 
Brock and several other joumalists, and (3) a num
ber of questions that Mr. Blumenthal refused to an
swer at his deposition on grounds of executive priv
ilege. Defendant also requested that the Court im
pose monetary sanctions on plaintiffs and their 
counsel under Rule 37 of the Federal Rules of Civil 
Procedure for engaging in improper conduct requir
ing the litigation of this discovery dispute. 
Plaintiffs responded that (I) they did not waive 
their objections to defendant's written discovery re
quests by responding late, (2) Mr. Blumenthal's 
notes are protected as attorney-client communica
tions or attorney work product, and (3) some of Mr. 
Blumenthal's answers to the deposition questions 

would be protected by executive privilege. 

Plaintiffs then moved to compel defendant to re
spond to a number of their interrogatories and doc
ument requests. Specifically, plaintiffs requested 
the Court to compel defendant to respond to (1) a 
number of interrogatories and requests for produc
tion of documents that appear to have been shared 
with third parties who are not lawyers for which de
fendant nevertheless asserted the attorney-client 
privilege, (2) interrogatories and document requests 
regarding defendant's sources of information about 
plaintiffs, and (3) interrogatories and document re
quests regarding the membership of defendant's 
legal defense fund. Defendant responded that (I) 
the third party with whom information was shared 
is a litigation consultant, (2) information about de
fendant's journalistic sources is protected under the 
California Constitution and the First Amendment, 
and (3) plaintiffsl request for the membership of de
fendanes legal defense *239 fund is irrelevant and 
violates the First Amendment rights of the fund 
members. [flUl 

FNI It appears that defendant's objections 
to plaintiffsl interrogatories and document 
requests on the grounds of vagueness and 
irrelevance have been resolved through the 
clarification given in plaintiffsl motions to 
compel. 

I. BACKGROUND 
The circumstances from which this action arose 
were fully described in the Court's Opinion of April 
22, 1998. See Blumenthal v. Drudffe 992 F.Supp. 
44 (D.D.C.19981. In general, plaintiffs allege that 
defendant Matt Drudge published defamatory ma
terial about them on his world wide web site, the 
"Drudge Report.!t Plaintiffs originally filed suit 
against both Mr. Drudge and his internet service 
provider, America Online, Inc. C'AOLlI). The 
Court granted summary judgment in favor of AOL, 
finding that AOL was immune from suit under the 
Communications Decency Act of 1996. ld. at 
49-53. In the same Opinion, the Court held that it 
had personal jurisdiction over Mr. Drudge and 
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ordered the matter to proceed to discovery. See id. 

at 53-58. 

Once discovery began, the parties and their lawyers 
quickly devolved to the kind of conduct that rightly 
gives the legal profession a bad name. The papers 
filed by lawyers on both sides, and the correspond
ence and deposition excerpts that accompany them, 
are replete with examples of rudeness, childish 
bickering, name-calling, personal attacks, petty ar
guments and allegations of stonewalling and 
badgering of witnesses. There is such mistrust and 
suspicion that counsel refuse even to talk to each 
other on the telephone to attempt to resolve discov
ery disputes. [FN2J While the Court is not at this 
stage inclined to waste its time resolving these mat
ters and declines defendant's request for the imposi
tion of sanctions on this occasion, it reminds coun
sel of a few rudimentary principles. 

E.Nb. The Court notes that plaintiffs' coun
sel is still refusing to accept phone calls 
from defendant's counsel, requiring com
munication between counsel to occur by 
facsimile. This practice is unacceptable. 
Counsel should be able to communicate in 
a civil and professional manner using the 
telephone. 

First, if Mr. Blumenthal is t1 a very busy man, in
volved in many high stakes matters that require 
constant attention" and Mrs. Blumenthal also is 
t1busy in her job,n see Plaintiffs' Opposition at 8, 
perhaps they are too busy to be plaintiffs in this 
lawsuit. Plaintiffs brought this lawsuit and thereby 
voluntarily subjected themselves to the discovery 
process, which by its nature is not always pleasant 
and not always compatible with one's personal or 
business travel schedules or professional obliga
tions. If plaintiffs are too busy for discovery, they 
are free to drop their lawsuit. The choice is theirs. 

Second, defendant is reminded that not all subjects 
are relevant to the claims brought against him or 
the legitimate defenses he might raise in this law
suit. See Rule 26(b)(I), Fed.RCiv.!'. Nor is the ex-

ploration of such wide-ranging subjects likely to 
lead to the discovery of admissible evidence. [d. 

This Court cannot fathom, for example, why de
fendant and his counsel believe it is appropriate to 
ask plaintiffs questions about GeraIdo Rivera, 
Henry Hyde, Robert Dole, the emotional state or al
leged extra-marital relationships of various public 
figures, grand jury subpoenas, the "vast right wing 
conspiracy,!! or the address of the parents of the 
girlfriend of a particular reporter. There are limits 
under the Federal Rules of Civil Procedure, as well 
as limits set by both common sense and common 
decency. The purpose of the court system is to re
solve civil disputes--and in a civil way. Litigation 
is not just another anow in the quiver of those with 
a political agenda or who are practitioners of the 
"gotcha" mentality of some journalists and purvey
ors of infotainment. 

Third, counsel are reminded that they--not their cli
ents--have a professional obligation to control the 
means and methods used to achieve the goals of 
this litigation and that they must act as profession
als even if that requires them to tell their clients 
that certain tactics are beyond the pale. See D.C. 
Rules of Professional Conduct Rule J 2 (996), 
Lawyers are not to reflect in their conduct, attitude 
or demeanor their clients' ill feelings toward other 
parties and may not *240 Heven if called upon by a 
client to do so, engage in offensive conduct direc
ted towards other participants in the legal process," 
or "bring the profession into disrepute by ... making 
ad hominem attacks .... " D.C, Bar Voluntary Stand
ards for Civility in Professional Conduct ~~ 3, 15 
(1997); see American Bar Association, Guidelines 
for Litigation Conduct ~~ 2, 4, 10, 14, 20, 22, 24, 
26,27 (1998). 

Finally, both the Federal Rules of Civil Procedure 
and the disciplinary rules of this Court provide for 
sanctions and discipline which the Court will not 
hesitate to invoke as this lawsuit proceeds, See 

Rule 11. Fed.R.Civ.P.; Local Rules 703, 706, 707. 
Counsel who have been admitted pro hac vice are 
also reminded that their continued participation is 
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subject to the discretion of the Court. See Local 

Rule 104(d). 

II. DEFENDANT'S MOTION TO COMPEL 

A. Defendant's Written Discovery Requests 

ill Defendant first argues that plaintiffs waived all 
objections to his written discovery requests by 

serving tbeir responses after they were due. ~ 
While t![a]ny ground not stated in a timely objec

tion [to an interrogatory] is waived unless the 
party's failure to object is excused by the court for 
good cause shown," Rule 33(b)(4), Fed.R.civ.P., 
the rule by its terms gives the Court discretion to 

excuse the failure. The same principle applies to 
written document requests under Rule 34(b) of the 
Federal Rules of Civil Procedure. Richmark Corp. 

v. Timber Falling Comu/lants 959 F.2d 1468 1473 

(9th Cir. 1 9921; see 8A charles Alan Wright, Arthur 
R. Miller & Richard L Marcus, Federal Practice 

and Procedure § 2176 (1994) (courts have "broad 
discretiont1 to determine waiver). It is undisputed 

that plaintiffs submitted their responses late--either 
five or nine days after they were due, depending on 

whether one accepts plaintiffs' or defendant's rep
resentation as to when they were served. It is also 

clear that plaintiffs' counsel never filed a motion 
seeking an extension of time. 

FN3. The Court notes that defendant too 

has missed court-imposed deadlines in this 
litigation without requesting an extension 

of time. Recently, defendant filed his op
positions to plaintiffs' motions to compel 

five days after they were due. 

Discovery deadlines are intended to ensure the effi

cient progress of a lawsuit and counsel are expected 
to comply with them. If plaintiffs' counsel were 

not able to meet a discovery deadline, tbey should 
have sought an agreement with defendant's lawyer 

to submit their responses at a later date. See Local 

Rule 108(m). If such consent was not provided by 
counsel as a professional courtesy, plaintiffs' coun

sel should then have sought an extension of time 
from the Court by motion. See Rule 6(b1(11, 

Fed.R.Civ.P. Plaintiffs' counsel's assertion that it 

believed "it would be a much better use of counsel's 

time to prepare the discovery responses rather than 
take time out to prepare a motion for extension of 
time," Plaintiffs' Opposition at 8, is an unacceptable 

response and certainly does not constitute "good 
cause. It While the Court likely would have granted 

a motion for an extension of time had such a re
quest been made in advance of the due date, coun

sel was required by the Rules to make the request in 
writing and bave it granted before acting contrary 

to the discovelY deadlines. Counsel is expected to 
do so in the future. Nonetheless, in the exercise of 

its broad discretion, the Court finds that plaintiffs 
have not waived their right to raise their objections 

even at this late date. LE.l:Hl With the exception of 
plaintiffs' claims of privilege for Mr. Blumenthal's 

notes, however, defendant has not challenged the 
merits of any of plaintiffs' objections to defendant's 

interrogatories or requests for production of docu

ments. 

FN4. On these facts, a number of courts 
might treat plaintiffs' objections as 
waived. See, e.g., Starlight int'l v. Herli

hv. 181 F.R.D. 494. 496-97 rDXan.l9981; 
Demary v Yamaha Motor Corn., U.S.A., 
125 F.R.D. 20, 21 rD.Mass.19891. Coun

sel is admonished that the Court may adopt 
this position if faced with future disputes. 

B. Mr. Blumenthal's Notes 

Defendant asks the Court to compel plaintiffs to 
produce notes made by Mr, Blumenthal *241 con

taining the substance of his conversations with vari
ous journalists, including David Brock. Mr. Blu

menthal asserted in his deposition that he was seek
ing infonnation for use in this litigation through his 

conversations with Mr. Brock and other journalists 
and that he prepared the notes at the request of his 

attorneys. He therefore argues that the notes are 
protected by the attorney-client privilege and as at

torney work product. See Plaintiffs' Opposition at 

22. 

[2][3 J[ 41 "The attorney-client privilege protects 

confidential communications made between clients 
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and their attorneys when the communications are 

for the purpose of securing legal advice or ser
vices." In re Lind<;ev 158 F.3d 1263, 1267 
(D.C.Ci(.1998)' In this circuit, the privilege is nar

rowly construed to apply only when a client com

municates something to his or her lawyer with the 
intent that it remain confidential and for the pur
poses of securing neither (i) an opinion on law or 

(ii) legal services or (iii) assistance in some legal 
proceeding.l1 fa. at 1270 (quoting In re Sealed 
Case 737 F.2d 94 98-99 (D C Cjr 1984)). As de
scribed, Mr. Blumenthal's notes do not appear to 

contain protected information since they contain 
only the substance of conversations between a non

lawyer, Mr, Blumenthal, and Mr, Brock and other 
third parties who also are not lawyers, If the notes 

contain the substance of Mr. BlumenthaPs conver
sations with these third parties~ they cannot be in

formation communicated "for the purposes of se
curing legal advice or services. U In re Lindsey, 158 

F.3d at J 267. In short~ the argument that the notes 

of Mr. Blumenthal's conversations with Mr. Brock 
and other journalists are attorney-client protected 

communications is far-fetched, ifnot frivolous. 

[5J[6][71 The attorney work product argument is 
slightly more plausible. Under Rule 26(b)(3) of 

the Federal Rules of Civil procedure, 1!documents 

and tangible things otherwise discoverableu that 
were uprepared in anticipation of litigation or for 

trial by or for another patty or by or for that party's 
representativeH may be protected from disclosure as 
work product. Rule 26(b)(3). Fed.R.Civ.P. Such 

material may be prepared by an attorney, by the at

torney's agent, by the party's agent, or--if the lan
guage of the Rule is read literally--in some cases, 

by a party itself. Id. In order for it to be work 
product, the material must have been found to be 
I1prepared or obtained because of the prospect of lit

igationH after consideration of Uthe nature of the 

document and the factual situation in the particular 

case." In re Sealed Case. 146 F.3d 881. 884 
(D,C.Cir.1998l. Furthermore, work product that 

contains the attorney's mental impressions, opin
ions, theories or analysis (so-called uopinion work 

product1!)--those matters at the heart of the ad

versary system--is entitled to greater protection 
than ordinary work product. See, e.g., Director 
Owe of Thrift Supervision y. Vinson Elkins LLP, 
124 F.3d 1304. 1307 ID.C.Cir.1997). Finally, un
like the attorney-client privilege, the work product 

privilege is not absolute; it is a qualified privilege 
that in the case of ordinary work product may be 
overcome by Ua sufficient showing of necessity for 

the information and its unavailability by other 

means." Tn re Sealed Case 856 F.2d 268 273 
ID.C.Cir.1988); see Rule 26(\))(3). Fed.R.Civ.P. 

("substantial need"), 

In this case, defendant argues both that Mr. Blu
menthaPs notes are not work product and that, if 

they are, the privilege is overcome by defendanrts 
substantial need for the notes because he cannot 

rely on the testimony of Mr. Blumenthal and may 
not be able to depose Mr. Brock and the other 

journalists, The Court need not rule on the question 
of whether defendant has shown a substantial need 

for the notes at this stage until it first determines 
whether the notes qualify as work product at all. 

To that end, the Court will examine all such notes 

withheld from production on the basis of attorney 
work product in camera, 

C. Executive Privilege 
Defendant has moved to compel Mr. Blumenthal's 

answers to a number of deposition questions relat
ing to his work as an advisor to the President of the 

United States. fFN5J Mr. *242 Blumenthal refused 
to answer each of these questions, raising the exec

utive, or presidential communications, privilege, 
Defendant argues that Mr. Blumenthal does not 

have standing to invoke the privilege and, even if it 
were invoked, the privilege would be inapplicable 

in this case. 

FN5. Defendant also argued that he is en

titled to further deposition time for Mr. 

Blumenthal as a result of plaintiffs' coun
sel's alleged speaking objections and soli
loquies in violation of Rule 30(d) of the 

Federal Rules of Civil Procedure, Upon 
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review of the excerpted portions of the de
position transcripts, the Court finds that 
plaintiffsl counsel generally complied with 

Rule 30(d) and that most of the lengthy 

discussions between counsel were initiated 
by defendant's counseL Counsel on both 

sides of this case are reminded that objec
tions to deposition questions must be 
stated Hconcisely and in a n011-

argumentative and non-aggressive man
ner." Rule 30(<1). Fed.R.Civ.P. The depos

ition room is no place for speeches, insults 
or arguments. Speaking objections, inter

ruptions, statements and lectures are not 
appropriate and a witness may be instt1Jc

ted not to answer only if the question calls 
for privileged information. fd. Failure to 

comply with the Rule may result in sanc
tions. See Rule 30(d)(3), Fe<1.R,Ciy P. 

[8][9][lOJ The presidential communications priv
ilege "is a governmental privilege intended to pro

mote candid conversations between the President 
and his advisors concel11ing the exercise of his Art

icle II duties," 117 re Grand .Jurv Proceedings 5 

F.Supp.2d 21. 25 (J).D.C.l998). The privilege is 
Ulimtted to communications tin performance of [a 

Presidenes] responsibilities,' 'of his office,' and 
made 'in the process of shaping policies and making 

decisions.' " In re Sealed Case 121 F.3d 729 744 
(D.C.Cir.1997) (quoting Nixon v. Adm'r of General 
Services 433 U.S. 425, 449 97 S.Ct. 2777, 53 
L.Ed.2d 867 (1977). Once the President invokes 

the privilege, the information becomes "pre
sumptively privileged." fa.; see In re Grand Jurv 
Proceedings 5 F.Supp.2d at 25-26. 

Llll Mr. Blumenthal acknowledges that neither he 
nor his counsel can invoke executive privilege. 
The President alone possesses this authority. See 
In re Sealed Case 121 F.3d at 744 ("The President 
can invoke the privilege when asked to produce 

documents and other materials that reflect presiden

tial decision-making and deliberations and that the 
President believes should remain confidential"); 

Nixon v. Adm'r of Gen. Services 433 U.S. at 

448-51. 97 S.C!. 2777 (past presidents, as well as 

the incumbent President, may invoke the privilege). 

illl Still, Mr. Blumenthal does have an obligation 

to preserve the presidential communications priv
ilege long enough for the President to invoke it if 

he so desires. Contrary to defendant's assertions, 
the privilege should not be ignored in this case 

simply because the White House Counsel's Office 
did not have an attorney available to send to the de

position on short notice when Mr. Blumenthal's 
lawyer called the White House from the deposition 

room. If defendant wishes to pursue the lines of 
questioning to which Mr. Blumenthal asserted ex

ecutive privilege, he may reopen the deposition of 
Mr. Blumenthal and provide plaintiffs either with 
sufficient notice so that they may secure the pres

ence of a White House lawyer or with a list of the 
subjects for the deposition that might touch on priv

ileged areas so plaintiffs can request White House 
review in advance. [pN6J If the President chooses 

to invoke executive privilege and the defendant 
seeks Court review, the Court will consider the 

merits of the claim at that time. 

FN6. At this point, it would seem that the 
easiest way to address the matter in this 

case is to provide White I-louse Counsel 
with the excerpts from Mr. Blumenthal's 

deposition that contain the questions which 

Mr. Blumenthal declined to answer on 
grounds of executive privilege. 

II. PLAINTIFFS' MOTION TO COMPEL 
A. Attorney-Client Privilege 

U3.l Plaintiffs argue that defendant improperly in
voked the attomey-client privilege in response to a 

number of their interrogatories and document re
quests. First, plaintiffs requested that defendant 

identify all communications to which defendant 
was a party that addressed the allegedly defamatory 

information at issue in this case. Defendant 
claimed that many of these communications were 

protected by the attorney-client privilege. Even if 

defendant is correct that the substance of the com-
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munications is privileged in some cases, he has no 

right to decline to identify *243 the privileged com
munications. Under Rule 26(b)(S) of the Federal 

Rules of Civil Procedure, a party invoking a priv
ilege must "describe the nature of the documents, 

communications, or things not produced or dis
closed in a manner that, without revealing informa

tion itself privileged or protected, will enable other 
parties to assess the applicability of the privilege Of 

protection." Rule 26(bl(51. Fed.R.Civ.P. Under the 

Rules, the defendant at least must describe the 
parties to the communications, the dates on which 

the communications occurred and their general sub

ject matter. 

[I 4J[ 151 Plaintiffs also request that the Court com

pel defendant to answer interrogatories regarding 
communications with third parties and the produc

tion of documents that were shared with third 
parties. [FN71 The majority of the communications 
and the documents at issue apparently involved or 

were shared with David Horowitz, president of the 

Individual Rights Foundation. £EWU Normally, the 
attorney-client privilege is destroyed once informa

tion is shared with any person other than the attor
ney and the client because the presence of a third 

party is inconsistent with the client's intent that the 
communication remain confidential. See In re 
Lind;;;ey 158 F.3d at 1270. Defendant contends, 

however, that the attorney-client privilege extends 

to Mr. Horowitz because defendant has retained 
him as a "litigation consultant" who is using his 

media, journalistic and political consulting experi
ence to assist defendant's attorneys. The Court is 

more than a little skeptical of this claim and has 

seen no evidence to support it. 

FN7. Defendant invokes the attorney-client 
privilege for communications with third 

parties in response to interrogatory num
bern 1,2,3,4,5,6,7,9,10,12,13,14,15, 

16, 17, 18, 23, 24 and 25 and document re

quest numbers 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 
12, l3, 14, 15, 16, 17, 18, 19,21,22,23, 

24,25,26,29,30,31,32,33,34,35,36, 

38, 39, 40 and 41. He also invokes the 

privilege with regard to document numbers 
60,97,107,107,112,113,116,117,120, 
125, 127, 134, l38 and 167 from his priv

ilege log, all of which were shared with 

third parties. 

FN8. Defendant also claims that document 

number 60 from his privilege log, a draft 
legal document that was provided to Uni

versity of Southern California law profess w 

or Susan Estrich, is protected as attorney 
work product. Because a draft of a legal 

document contains insights into the mental 
processes of defendant's attorney, and be

cause plaintiffs have not shown a substan
tial need for the document, it is properly 

shielded from disclosure as attorney work 
product. See Rule 26(hl(31. Fed R.Civ.P. 

[J 6J[l71 It is true that in some cases the attorney-cli
ent privilege may be extended to non-lawyers who 

are "employed to assist the lawyer in the rendition 
of professional legal services." Linde Thomson 
Lam{YMrthv Kohn & Van Dvke P.e. v. Resolution 
Trust Corp. 5 F.3d 1508, 1514 ID.C.Cir.19931. 

This extension of the privilege to non-lawyers, 
however, must be "strictly confined within the nar

rowest possible limits consistent with the logic of 

its principle" and should only occur when "the com
munication [was] made in confidence for the pur
poses of obtaining legal advice from the lawyer. It 

fd. (citations omitted); see United States v. Kovel, 
296 F.2d 918, 922 (2d CiLI9611 ("If what is sought 
is not legal advice ... or if the advice itself is the ac

countant's rather than the lawyer's, no privilege ex
ists"). Here, it appears that Mr. Horowitz was re

tained for the value of his own advice, not to assist 
the defendanes attorneys in providing their legal 

advice, and defendant has not carried the burden of 
demonstrating that the privilege applies. See In re 
Lindsev 158 F 3d at 1270 (!lIt is settled law that the 

party claiming the privilege bears the burden of 

proving that the communications are protected tl
). 

The communications with Mr. Horowitz were not 
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made for the purpose of obtaining advice from a 

lawyer and therefore are not protected by the attor
ney-client privilege. They must be disclosed. 

[FN9J 

EN.2..:. While defendant also claims in his 

objections to plaintiffs' interrogatories and 
document requests and on his privilege log 

that the communications shared with Mr. 
Horowitz are protected as attorney work 

product, he makes no argument in support 

of this position. 

r I 8][ 191 Plaintiffs also point out tbat several docu
ments on defendanfs privilege log were electronic 
mail messages that were forwarded by defendanCs 

counsel to the defendant or his co-counsel. If any 
of these messages originally were sent by third 

parties, *244 then the message is not privileged. 
Defendant may redact any privileged communica

tions between himself and counsel that were added 
to the original electronic mail message from a third 

party, but he must produce the original electronic 

mail message. [FNI0J 

FN10. Plaintiffs also contend that the 

Court should compel defendant to produce 
a number of documents from his privilege 

log for which he asserted the "Right of Pri
vacy. It Defendant asserted the ItRight of 

Privacy" with regard to document numbers 
10, 13, 19, 24-32, 49, 55, 57-59, 62 and 

63. No such privilege is generally recog
nized in this context, however, and defend

ant may not withhold any documents on 
this basis, With the exception of docu

ment numbers 25-28, which appear to be 

protected by the attorney-client privilege, 
and document numbers 10, 13, 31, 49, 

57-59, 62 and 63, which pertain to the 
membership of defendant's legal defense 

fund, the Court will compel production of 

these documents. 

B. Information Regarding Defendant's Sources 
Plaintiffs also objected to defendant's withholding 

of information about his sources for the allegedly 

defamatory information that is the subject of this 
litigation. Defendant maintains that such informa

tion is protected under the reporter's shield provi
sion of the California Constitution and the First 
Amendment reporter's privilege, 

Lllilll Defendanfs invocation of the California 

Constitution is curious, as he has provided no basis 
for the application of California law in this case. 
His argument regarding the First Amendment re

porter's privilege, however, warrants more atten

tion. 

FN 11. Defendant asserted these privileges 
with regard to plaintiffs' interrogatory 

numbers 1,2,3,4,5,6,7,9, 10, 12, 13, 
14, 15, 16, 17, 18,23,24 and 25 and docu

ment request numbers 1,2,3,4, 6, 7, 8, 9, 
10,11,12,13,14,15,16,17,18,19,21, 

22,23,24,25,26,29,30,31,32,33,34, 
35,36,38,39,40 and 41. For interrogat

ory number 2 and document request num
ber 31, both of which request that defend

ant identify the thousands of people to 
whom he disseminated the Drudge Report, 

the Court concludes that compliance would 
be oppressive and burdensome and there

fore will not compel defendant to respond, 

1'20J[211 While the First Amendment provides some 
protection for the identity of a reporter's confiden

tial sources, tbere is no absolute bar to disclosure of 
confidential sources under all circumstances, The 

reporter's privilege is only a qualified privilege that 
can be overcome by a sufficient showing of need by 

the party seeking the information, In civil cases, 
the court must look at the specific facts of the case 

before it and "weigh[ ] the public interest in pro
tecting the reporter's sources against the private in

terest in compelling disc1osure.1! Zerilli v. Smith 
656 F.2d 705, 712 (D.C.Cir.1981l (citing Carel' l'. 

Hume. 492 F.2d 631 636 CD.C.Cir.1974)). The pro
tections of the First Amendment may be overcome 

when (1) the information cannot be discovered 

through alternative sources, (2) the party seeking 
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the information has exhausted all reasonable altern
ative means of identifying the source, and (3) the 
infonnation sought goes to the heart of plaintiffs' 
claim. International Union v. National Rh,ht to 
Work Lerral Defense and Educ. Found 590 F.2d 
1139, 1152 ID.C.Cir.1978); see Clyburn V. NeW! 

World Communications, Inc. 903 F.2d 29. 35 

CD.C.Cir.l99Q) ("If the plaintiff exhausts all reason
able alternative means of identifying the source, the 
privilege may yield"). "When the journalist is a 
party, and successful assertion of the privilege will 
effectively shield him from liability, the equities 
weigh somewhat more in favor of disclosure." Zer

illi v. Smith. 656 F.2d 705, 714 CD.C.Cir.19811. 

[22] [231 A party seeking disclosure of a reporter's 
confidential sources has the burden of demonstrat
ing that he or she has "exhausted every reasonable 
altemative source of information." See Zerilli v 
Smith 656 F .2d at 713 e'Even when the informa
tion is crucial to a litiganfs case, reporters should 
be compelled to disclose their sources only after the 
litigant has shown that he has exhausted every reas
onable alternative source of information") 
(emphasis added). At this point, plaintiffs have not 
provided the Court with sufficient information for 
the Court to evaluate their request. Plaintiffs have 
proffered nothing to satisfy their burden, and the 
Court cannot find that the First Amendmentts pro
tections have been outweighed absent such a show
ing. rFN12J 

FN 12. In addition, plaintiffst document re
quest number 25 asks for information re
garding defendantts sources for stories bey
ond the scope of this litigation. Defend
ant's interactions with his sources for other 
stories do not go to the heart of plaintiffst 
claims. 

*245 Nor have plaintiffs expressed a view on 
whether either Mr. Blumenthal or Mrs. Blumenthal 
is a public figure. If they are, of course, their argu
ments for disclosure become stronger, but their ulti
mate burden of proof on the issue of liability simul
taneously becomes higher because, as public fig-

ures, they would be held to the rigorous standard at 
trial of proving that the defendant acted with actual 
malice. See Walston v. Reader's Digest Ass'n. Inc .. 

443 U.S. 157, 163-64 99 S.Ct. 2701, 61 L.Ed.2d 
450 (J 979); McFarlane v. Sheridan SclUare Press. 

Fnc .. 91 F.3d 1501 IS081D.C.Cir.1996). Because 
defendant's sOUrces would be the only insight into 
defendant's frame of mind other than the defend
ant's own testimony, information from the sources 
would go to the "heart of the matter" and be "cru
cial to [plaintiffst] case" in a public figure case, 
making the argument in favor of disclosure more 
compelling, See Zerilli v. Smith 656 F.2d at 
713-14 (proof of actual malice "will frequently de
pend on knowing the identity of the newspaperts in
formant"). 

C. The Membership of Defendant's Legal Defense 

Fund 
UAl Finally, plaintiffs request the Court to compel 
the disclosure of the membership of defendanes 
legal defense fund. rFN 13 J While plaintiffs assert 
that the information could lead to the discovery of 
information relating to defendant's sources of in
formation, they provide no grounds for this conclu
sion. ~ Certainly without a more substantial 
basis for the request it must be denied because the 
disclosure of the list might implicate the First 
Amendment right to association of the fund mem
bers. See, e.g., NAA CP v. Alabama 357 U.S. 449, 
462, 78 S.C!. 1163 2 L.Ed.2d 1488 (958) 
("compelled disclosure of affiliation with groups 
engaged in advocacy!! may constitute an effective 
restraint on freedom of association). Because 
plaintiffs have not satisfied their burden of showing 
that the membership list is within the scope of per
missible discovery, and because such discovery 
might implicate the First Amendment rights of the 
fund members, defendant will not be forced to dis
close it. 

FN]3, Plaintiffs make this request in inter
rogatory numbers 17 and 25 and document 
request number 29. Documents 10, 13, 
31,49, 57-59, 62, and 63 from defendant's 
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privilege log are also responsive to this re

quest. 

Em±. Plaintiffs also attempt to justify 
document request number 5, which in

quires into the general funding of the 
Drudge Report, on the grounds that it 
could lead to the discovery of information 

relating to defendant's sources of informa
tion. Because plaintiffs also have not 

provided any basis for this conclusion, the 
Court will not compel defendant to re
spond to this request. 

SO ORDERED. 

END OF DOCUMENT 
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United States Court of Appeals, 
Third Circuit. 

Paul BOGOSIAN and Louis Parisi, on behalf of 
themselves and all others 

similarly situated, Petitioners, 
v, 

GULF OIL CORPORATION, American Oil Com
pany, Exxon Corporation, Mobil Oil 

Corporation, Phillips Petroleum Company, Shell 
Oil Company, Sun Oil Company of 

Pennsylvania, Texaco, Inc., Cities Service Com
pany, Atlantic Richfield Company, 

Union Oil Company of Califomia, Amerada Hess 
Corporation, Getty Oil Company, 

Chevron Oil Co., and BP Oil, Inc., Respondents, 
and 

Honorable Donald W. VanArtsdalen, Judge, United 
States District Court, Nominal 

Respondent. 
No. 84-3013. 

Submitted Under Third Circuit Rule 12(6) Feb, 8, 
1984, 

Decided June 28, 1984, 
Rehearing and Rehearing In Bane Denied July 18, 

1984, 

Class action representatives in antitrust suit brought 
011 behalf of lessee dealers against major oil com
panies petitioned for writ of mandamus to direct 
district court to vacate orders compelling produc
tion of certain memoranda prepared by petitioners' 
counseL The Court of Appeals, Sloviter, Circuit 
Judge, held that rule authorizing discovery relating 
to expert witnesses did not limit rule restricting dis
closure of attorney work product containing mental 
impressions and legal theories, where memoranda 
prepared by attorneys containing mental impres
sions and thought processes relating to legal theor
ies of the case were shown to expert witnesses Who 
were scheduled to give What the parties had agreed 
to be treated as trial depositions. 

Remanded. 

Becker, Circuit Judge, filed dissenting opinion. 

West Headnotes 

ill Federal Courts €:=594 
170Bk594 Most Cited Cases 
Pretrial order for production of documents was not 
appealable under statute governing jurisdiction of 
appeals from final decisions of district courts. 
Fed,Rules Cjv,PrQc,Rule 26(b)(4)(A), 28 U,S,c'A,; 
28 U,S,C,A § 1291. 

ill Contempt €:=66(2) 
93 k66(2) Most Cited Cases 
Unlike nonparty witness, party has no immediate 
right to appeal even if party has been adjudicated in 
civil contempt to gain compliance with discovery 
order. 

ill Mandamus €:=4(3) 
250k4(3) Most Cited Cases 
Where district court ordered production of docu
ments over plaintiffs' claim of privilege not to dis
close under attorney work product rule, appeal after 
final decision would be inadequate remedy and, in 
view of plaintiffs' unsuccessful attempt to obtain in
terlocutory appeal, Court of Appeals would exer
cise its mandamus power and consider merits of the 
claimed privilege, 28 U,S,C,A, §§ 1291, 1292(b), 
l0.l; Fed,Rules Civ,Proc,Rule 26(b)(3), 28 
U,S,c'A, 

ill Mandamus €:=32 
250k32 Most Cited Cases 
Mandamus is not to be used as an ordinary vehicle 
to obtain interlocutory relief from discovery orders, 
but is available when necessary to prevent grave in
justice, 28 U,S,c,A. §§ I 292lb), illl, 

ill Federal Civil Procedure €:=1604(2) 
170Ak16Q4(Zl Most Cited Cases 

(Formerly 170AkI600(5), 170Ak1600A) 
Protection for attorney work product was not 
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waived where attorneys showed memoranda, pre
pared by the attorneys containing their mental im
pressions and thought processes relating to legal 
theories of the case, to expert witnesses who were 
scheduled to give depositions. Fed.Rules 
Civ.Proc.Rule 26(b)(3). 28 U.S.C.A. 

J.§.l Federal Civil Procedure €=>1604(1) 
170Ak1604(]) Mpst Cited Cases 

(Formerly 170AkI600(3), 170AkI600.2) 
Rule authorizing discovery relating to expert wit
nesses did not limit rule restricting disclosure of at
torney work product containing mental impressions 
and legal theories where memoranda prepared by 

attorneys containing mental impressions and 
thought processes relating to legal theories of the 
case were shown to expert witnesses who were 
scheduled to give what the parties had agreed to be 
treated as trial depositions. Fed.Rules 
Civ.Proc.Rule 26(b)(3. 4). (b)(4)(A)(L ii). 28 

USC.A. 

ill Federal Civil Procedure €=>1604(1) 
J 70Akl604Cll Most Cited Cases 

(Formerly 170AkI600(3), 170AkI600.2) 

ill Federal Civil Procedure €=>1623 
17QAkl623 Most Cited Cases 
Where same document contains both facts and legal 
theories of an attorney, adversary party is entitled 
to discovery of the facts; where such combinations 
exist, it will be necessary to redact the document so 
that full disclosure is made of facts presented to ex
pert and considered in formulating his or her opin
ion, while protection is accorded legal theories and 
attorney-expert dialectic. Fed.Rules Civ.Proc.Rule 
26(b)(3 4) 28 U.S.C.A. 

1!ti Federal Civil Procedure €=>1623 
170Akl623 Most Cited Cases 
Documents claimed to contain legal theories faU 
within small class of documents requiring in cam
era examination if the adversary is not satisfied 
with the attorney's claim of total work product pro
tection. Fed.Rules Clv.Proc.Rule 26Ib)(3), 28 
U.S.C.A. 

*588 David Berger, H. Laddie Montague, Jr., War
ren D. Mulloy, Howard Langer, Martin L Twersky, 
Alan Sandals, Berger & Montague, P .C., Phil
adelphia, Pa., Harold Brown, Boston, Mass., Nor
man Zarwin, Zarwin & Baum, P .C., Philadelphia, 
Pa., for petitioners/class representatives. 

Charles L Thompson, Jr., Michael L. Lehr, George 
E. Moore, Stephen D. Schutt, Ballard, Spahr, An
drews & Ingersoll, Ralph W. Brenner, Howard D. 
Scher, Gilbert F. Casellas, Montgomery, McCrack
en, Walker & Rhoads, Philadelphia, Pa., William 
Simon, Howrey & Simon, Washington, D.C., Adlai 
S. Hardin, Jr., Milbank, Tweed, Hadley & McCloy, 
New York City, Andrew J. Kilcarr, Donovan, Leis
ure, Newton & Irvine, Washington, D.C., Edward 
W. Mullinix, Schnader, Harrison, Segal & Lewis, 
Philadelphia, Pa., Henry H. Janssen, Warren L. 
Simpson, Jr., Rawle & Henderson, Philadelphia, 
Pa., Hoyt H. Harmon, Jr., The Gulf Companies, 
Houston, Tex., David L. Doyle, Chicago, Ill., John 
H. Lewis, Morgan, Lewis & Bockius, Philadelphia, 
Pa., Thomas O. Kuhns, Fred H. Bartlit, Jr., Kirk
land & Ellis, Chicago, Ill., Joseph P. Foley, Texaco 
Inc., White Plains, N.Y., for respondents. 

Before GIBBONS, SLOVITER and BECKER, Cir
cuit Judges. 

OPINION OF THE COURT 
SLOVITER, Circuit Judge. 

Before us is a Petition for Mandamus filed by rep
resentatives of a national class action brought under 
the antitrust laws against the fifteen major oil com
panies on behalf of their lessee dealers. Petitioners 
seek the writ to direct the district court to vacate its 
orders compelling production of certain memoranda 
prepared by petitioners' counsel that petitioners 
contend are protected from discovery hecause they 
consist of work product containing solely mental 
impressions, thought processes, opinions and legal 
theories of counsel. The district court directed pro
duction because these memoranda were reviewed 
by expert witnesses who are scheduled to give what 
the *589 parties agree are to be treated as trial de-
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posItIons. In resolving this issue, we must analyze 
the interaction between Feci.R,Ciy,P. 26(b)(3) and 

26(b)( 4), an issue which has received only scant 

consideration in the case law. 

I. 
Procedural Background 

In the antitrust suit, petitioners allege concerted ac

tion by the defendants in imposing a tying arrange
ment on their lessee-dealers that eliminated Of 

lessened price competition with respect to sales of 
gasoline. The allegations were reviewed in our 

prior decision, Bogosian v. Gulf Oil Com. 561 
F.2d 434 (3d Cir.1977), cert. denied, 434 US 

1086,98 S.Ct. 1280 55 LEd 2d 791 (1978), which 
reversed the district court's entry of summary judg

ment in favor of certain defendants and remanded 
the class certification issue for reconsideration. 

Petitioners concede that they will rely primarily on 
expert testimony to prove their claims. They have 

designated eight trial experts hired to testify con
cerning gasoline marketing, statistics, economics, 

chemistry and automotive engineering. The dis
trict court ruled, and counsel agreed, that all desig

nated trial experts will be subject to deposition pur
suant to Fed.R.Civ.P, 26(b)(4)(A). 

In Class Action Order No. 83, entered on Novem
ber 29, 1983, the district court ordered petitioners 

to identify and produce documents with respect to 
expert witnesses. That order provided: 

1. Exxon's motion to compel plaintiffs to answer 
Interrogatory No. 17 and to identify and produce 

certain documents with respect to each expert 
witness is denied, subject, however, that 

plaintiffs' obligation to identify and produce doc

uments (whether or not subject to any past, 
pending or future interrogatory, request to pro

duce, subpoena or any other discovery) in refer
ence to each expert witness shall be limited to 

identifying and producing the following docu

ments: 
(1) All documents including fmal reports (but not 
preliminary or draft notes or reports), prepared in 

whole or in part by the expert on the subject mat-

ter and in connection with those matters about 

which the expert is expected to testify at trial. 
(2) All documents sent to the expert by the 
plaintiffs or their counsel in reference to this lit

igation. 
(3) All documents upon which the expert will 

rely for the opinion or opinions that the expert 
will express at trial. 

(4) All documents utilized, relied upon, consulted 
and/or reviewed by the expert in connection with 

this litigation to the best of the expert's recollec
tion. 

(5) All documents setting forth any compensation 
agreement between plaintiffs and the expert. 

(6) Transcripts of testimony given hy the expert 
in any litigation, provided, however, that 

plaintiffs may object to producing transcripts on 
the ground that production would unduly invade 

the privacy of the expert. Plaintiffs shall, 
however, identify by court, term, number and 

date any and all litigation wherein the expert was 
either a party or testified as a witness. 

(7) All documents used or relied upon by the ex
pert in preparing answers to expert interrogator

ies. 
(8) All documents that have been or will be 

shown to the expert during or in preparation of 
the expert's testimony at deposition or triaL 

(9) All documents, including a curriculum vitae, 
that plaintiffs contend will establish the expert's 

qualifications for trial purposes. 
App. at B. 

Because plaintiffs' counsel had objected to the pro
duction of documents that constituted their work 

product, Class Action Order No. 83 permitted 

plaintiffs only to identify without producing docu
ments as to which they asserted an attorney-client 
privilege or work product protection. The order 

provided: 

*5903. Any document as to which plaintiffs as
sert an attorney-client privilege or work product 

immunity shall be expressly identified as to date, 
author, recipients and such description of the sub

ject matter as will provide an adequate basis to 
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determine the validity of the claims without re

vealing the privileged or immune content, but 
such document need not be produced, subject to 

agreement of counselor order of court. 

App. at B. 

Following the entry of Class Action Order No. 83, 
petitioners produced over 700 documents and iden

tified hundreds of additional documents which were 
otherwise publicly available. They identified but 

did not produce an additional 115 documents spe
cified as attorney work product. Thereafter, one of 
the defendants filed a motion to compel production 

of these additional documents. 

On December 30, 1983, the district court issued 

Class Action Order No. 88, directing plaintiffs tlto 
produce forthwith to defendants each of the docu

ments identified by plaintiffs in their Identification 
of Documents pursuant to Class Action Order No. 

83 but not produced on the ground of work product 
immunity.!1 App. at E. Plaintiffs' motion for re

consideration of Class Action Order No. 88 was 
denied in an order denominated Class Action Order 

No. 91. Petitioners sought certification of the dis
trict court's order pursuant to 28 U.S.C. § 1292(b)' 

In denying that motion, the district court judge ex
plained that he was unable to certify that an imme

diate appeal, with the concomitant requested stay, 

"may materially advance the ultimate termination 
of the litigation, II which is part of the certification 
required under 28 U.S.C § 1292(b). The court ac

knowledged plaintiffs' intention to file an applica

tion for a writ of mandamus, and stated, "Person
ally, I would welcome a review of the ruling by the 

appellate courts, by whatever procedure such may 
be obtained." App. at A. 

In explanation of its ruling requiring plaintiffs to 
produce work product documents, the district court 

reasoned that because the depositions of the experts 
could also be used as trial depositions, and because 

it was important that defendants have the right of 
thorough and complete examination of the experts, 

the need of the attorneys to prepare themselves be

fore such depositions entitled them to "all of the in-

formation which the expert had and was given to 
him by counselor otherwise.!! Tr. at 39, App.F. 

The court believed that "logic dictates that an attor
ney should not be able to converse with a hired ex

pert of his choosing and have all such communica
tions protected simply because the attorney ex

presses some opinion." Id. 

The court had earlier recognized that plaintiffs' 

counsel contended that the documents at issue "con
tained our thought processes" and "our own intel

lectual process or otherwise that we put down on a 
piece of paper and give to an expert." Tr. at 72, 
App.C. However, the court stated: 

It is obvious to me that there is a tension between 
the two sections of Rule 26 in situations where an 

attorney provides in writing to an expert witness 
retained by the attorney's client the attomey's 

thoughts or opinions about the case, which is 
sometimes called opinion work product. Under 
Rule 26(b)(3) such thought processes are to be 

protected. Yet, under Rule 26(b)(4) the oppos

ing party is entitled to the substance of the facts 
and opinions to which the expert is expected to 

testify and a summary of the grounds for each 

opinion. 
I emphasize "the grounds for each opinion. n 

Clearly, the attorney's thoughts and opinions giv
en to an expert witness can constitute part of the 

grounds for the expert witness' opinion. In such 
a situation, one of the Federal Rules' conflicting 

policies, it seems to me, would have to give way 
to the other. I conclude in this case that it is the 

attorney work product-qualified immunity which 
must give way. 

Tr. at 35-36, App.F. 

Thus, it is apparent that the district court ordered 

production of the documents because it construed 
Rule 26(b)(4)(A) as overriding *591 the work 
product privilege of Rule 26(b)(3) as to all docu

ments shown to an expert who is identified as an in
tended trial witness, even though such documents 

contain the mental impressions and thought pro
cesses of counsel. That is the legal issue presented 
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to us by the petition for writ of mandamus. 

II. 
The Availability of a Writ of Mandamus 

IlJill Under the All Writs Act, 28 U.S.c. § 1651 
!l.2..8.2.1 the federal courts may issue all writs "neces
sary or appropriate in aid of their respective juris
dictions. H We have explained that issuance of the 
writ may be 11111 aid of some present or potential ex

ercise of appellate jurisdiction. n United States v. 
RMT Co. 599 F.2d 1183. 1185 I3d Cir.1979). It is 
conceded that this case "may at some future time 
come within the court's appellate 
jurisdiction," United States v. Christian, 660 F.2d 
892 894 13d Cir.1981l. It is also evident that an 
adequate appellate remedy does not otherwise ex

ist. The production order is plainly not appealable 
under 28 U.S.C. § 1291 (1982), see, e.g., Borden 
Co. v. S)llk 410 F.2d 843 13d Cir.1969). Unlike 
the non-party witness, a party has no immediate 

right to appeal even if it has been adjudicated in 
civil contempt to gain compliance with a discovery 

order. DeMasi V. Weiss 669 F.2d 1I4. 122 (3d 

CiL1982). Also, plaintiffs were unsuccessful in 

their attempt to obtain interlocutory appeal pursuant 
to 28 U.S.C § I 292lb). 

D.J[±l Thus, petitioners come within the line of 

cases recognizing that mandamus may properly be 
used as a means of immediate appellate review of 

orders compelling the production of documents 
claimed to be protected by privilege or other in

terests in confidentiality. See, e.g., Iowa Bee('Pro
cessors Inc. V. Baalev 601 F.2d 949 953-54 (8th 
Cir.l, cert. denied, 441 U.S. 907, 99 S.C!. 1997,60 
L.Ed.2d 376 ([979) (disclosure of documents con
stituting trade secrets); Diversified Industries v. 
Meredith 572 F.2d 596. 599 18th Cir.1977) 
(attorney-client privilege); UserY'v. Ritter 547 F.2d 

528.532 ClOth Cir.1977) (disclosure of identity of 
informer); United States v. United States District 
Court 444 F .2d 651, 655-56 16th Cir.1971) 
(disclosure to conspiracy defendant of monitored 

conversations), afJ'd, 407 U.S. 297, 92 S.C!. 2125. 
32 L.Ed.2d 752 ([972); Harvel' & Row Publishers 

V. Decker, 423 F.2d 487. 492 17th Cil".1970) (per 
curiam) (attorney-client privilege), afJ'd by an 
equally divided court, 400 U.S. 348, 91 S.Ct. 479, 
27 L.Ed.2d 433 (1971); Hartlev Pen CO. V. United 
States District Court 287 F.2d 324, 331 19th 
Cir.1961) (disclosure of trade secret acquired under 

license forbidding disclosure). 

When a district court orders production of infonna
tion over a litigant's claim of a privilege not to dis

close, appeal after a final decision is an inadequate 
remedy, Harper & Row Publishers v. Decker 423 
F.2d at 492' EOzer Tnc. )I. Lord 456 F.2d 545.548 
(8th Cir,19721, for compliance with the production 
orders complained of destroys the right sought to be 

protected. Jenkins v. Weinshienk 670 F.2d 915. 917 
(J Oth Cir.1982)' Thus, in these circumstances, 

where there is no adequate, alternative procedure 
for review, a writ of mandamus does not constitute 

a device for avoiding the final judgment rule, see 
United States v. Rlvfl 599 F.2d at 1187. Rather, to 

delay review in such cases is to deny it altogether. 
Consequently, an appellate court may exercise its 

mandamus power and consider the merits of the 
claimed privilege. 

We caution that mandamus is not to be used as an 

ordinary vehicle to obtain interlocutory relief from 
discovery orders. It is, however, available when 

necessary to prevent grave injustice. In Schlagen
hauf v. Holdei'. 379 U.S. 104, ItO 85 S.C!. 234, 
238 13 L.Ed,2d 152 !l964). the Supreme Court 
held that the Court of Appeals "had the power to re

view on a petition for mandamus the basic, unde
cided question of whether a district court could or

der the mental or physical examination of a defend
ant." As in Schlagenhauf the legal issue presented 

by this petition is new to this court, and indeed 
there is only sparse discussion *592 of it in the re

ported cases. Without mandamus review, litigants 
might be compelled to disclose documents that are 

protected from disclosure by strong public policy. 
Because Itreview would comport with the instruc

tional goals of mandamus,l1 United States v. Chris
tian 660 F 2d at 897, this is an appropriate case in 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



738 F.2d 587 Page 6 

738 F.2d 587, 39 Fed.R.Serv.2d 519,1984-2 Trade Cases P 66,085,16 Fed. R. Evid. Servo 435 

(Cite as: 738 F.2d 587) 

which to consider the merits of the underlying dis

covery order through the vehicle of mandamus. 
Therefore, we turn to the merits of petitioners' 

claim. 

III. 
Work Product Protection 

The genesis of the doctrine of attorney work 

product is the Supreme Court's decision in Hickmqn 
V. Tavlal'. 329 U.S. 495. 512, 67 S.Ct. 385. 394, 91 
L.Ed. 451 (947), where the Court recognized lithe 

general policy against invading the privacy of an at

torney's course of preparation". The Court gave 
the following rationale for the policy: 

Historically, a lawyer is an officer of the court 
and is bound to work for the advancement of 

justice while faithfully protecting the rightful in
terests of his clients. In performing his various 
duties, however, it is essential that a lawyer work 
with a certain degree of privacy, free from unne

cessary intrusion by opposing parties and their 
counseL Proper preparation of a client's case de

mands that he assemble information, sift what he 
considers to be the relevant from the irrelevant 

facts, prepare his legal theories and plan his 
strategy without undue and needless interfer

ence. That is the historical and the necessary 
way in which lawyers act within the framework 

of our system of jurisprudence to promote justice 
and to protect their clients' interests. 

ld, at 510-11. 67 S.Ct. at 393. 

The work product of the lawyer covers the "written 

materials obtained or prepared by an adversary'S 
counsel with an eye toward litigation." [d. at 5] 1 

67 S.Ct. at 394. It includes "interviews, state
ments, memoranda, correspondence, briefs, mental 

impressions, [and] personal beliefs ,,,." ld. As first 
ruled in Hickman, and now substantially codified in 

the Federal Rules of Civil Procedure, an attorney's 
work product may be discovered 

only upon a showing that the party seeking dis
covery has substantial need of the materials in the 

preparation of his case and that he is unable 

without undue hardship to obtain the substantial 

equivalent of the materials by other means. 

Fed.R.Civ.P 26(bll3l. The basis for requiring a 
showing of necessity was explained by the Hick
man Court; 

Were such materials open to opposing counsel on 

mere demand, much of what is now put down in 
writing would remain unwritten. An attorney's 

thoughts, heretofore inviolate, would not be his 
own. Inefficiency, unfairness, and sharp prac

tices would inevitably develop in the giving of 
legal advice and in the preparation of cases for 
trial. The effect on the legal profession would 

be demoralizing. And the interests of the clients 
and the cause of justice would be poorly served. 

329 U.S. at 511 67 S.Ct. at 393. 

In this case, there is no contention by petitioners 
before us that defendants have failed to make the 

showing of need that would ordinarily satisfy Rule 
26(b)(3t Instead, petitioners contend that the ma

terial that they resist disclosing falls within a spe
cial category of attorney's work product that is en

titled to particular protection because it reflects the 
attomey's mental impressions. The distinction was 

recognized in Hickman where the Court said, "But 
as to oral statements made by witnesses to [the law

yer], whether presently in the fonn of mental im
pressions 01' memoranda, we do not believe that any 
showing of necessity can be made under the cir

cumstances of this case so as to justify production. ,I 

fa. at 512. 67 S.Ct. at 394. Protection against dis
closure of such material is explicitly required under 
Rule 26(bll3): 

In ordering discovery of such materials when the 

required showing has been made, the court shall 
protect against *593 disclosure of the mental im
pressions, conclusions, opinions, or legal theor
ies of an attorney or other representative of a 

party concerning the litigation. 
(emphasis added). 

The particular protection to be accorded such work 

product, denominated "opinion work product," was 
reiterated in Jlp/olm Co. v. United Slates. 449 U.S. 
383, 101 S.Ct 677, 66 L.Ed.2d 58411981). Justiee 
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Rehnquist, writing for a unanimous Court, stressed 
the 1!special protection to work product revealing 
the attorneis mental processes,u Id. at 400, 101 
S.C!. at 688. In the Upjohn case, a magistrate had 
directed production of notes and memoranda pre
pared by an attomey of oral interviews with wit
nesses. The magistrate had applied the 1!substantial 
need!! and "without undue hardship!! standard ap
plicable to work product in general, without recog
nizing that such a standard is not appropriate for 
work product based on oral statements that would 
reveal the attorney's mental processes. In revers
ing, the Court stated, !tIt is clear that this is the sort 
of material the draftsmen of the Rule had in mind 
as deserving special protection. It ld. 

The Court recognized the division among the coUrts 
of appeals as to whether any showing of necessity 
could ever overcome protection of work product 
based on oral statements from witnesses. Compare 
In re Grand JUfV Proceedings 473 F.2d 840. 848 
(8th CiL1973) (no showing of necessity can over
come such protection) with in re Grand Jurv In
vesti~atian 599 F.2d .1224, 1231 (3d Cir.I979) 
("special considerations '" must shape any ruling on 
the discoverability of interview memorandaU

). The 
Upjohn Court commented, 

While we are not prepared at this juncture to say 
that such material is always protected by the 
work-product rule, we think a far stronger show
ing of necessity and unavailability by other 
means than was made by the Government or ap
plied by the Magistrate in this case would be ne
cessary to compel disclosure. 

449 U.S. at 401-02 101 S.Ct. at 688-89. 

It is significant for the case before us that the work 
product that the Court held required Ita far stronger 
showing of necessity and unavailability,lt id. at 4Q2, 
101 S.C!. at 689, was an attomey's interview 
notes, The work product in this case merits even 
greater protection. Petitioners contend that the ma
terial here relates to the legal theories of their attor
neys. In their Petition for a Writ of Mandamus, 
they describe the material as "documents prepared 

by attorneys containing solely their mental impres
sions and thought processes relating to the legal 
theories of a complex case. If Since respondents are 
willing to accept this description for purposes of the 
Petition, we also assume that the documents at issue 
may reflect the legal theories of petitioners' attor
neys. The documents thus described represent core 
work product, entitled to even more heightened 
protection than witness interview notes. If attor
neys are to feel free to commit to writing the mental 
processes by which they sift and evaluate various 
possible theories on which they will base their 
cases, they must feel confident that such material 
will be protected from disclosure, Otherwise, the 
freedom of thought essential to carefully reasoned 
trial preparation would be inhibited. 

With these principles in mind, we examine the 
grounds relied on by the district court in ordering 
disclosure of the work product material. 

lV. 
Disclosure to Expert Witnesses 

f.illQl The district court concluded that showing the 
material to the witnesses did not waive the protec
tion for attorney work product, a view we accept as 
supported by persuasive authority, See United 
States v. American Telephone and Teh?graph Co., 
642 F.2d 1285.1299 (D.C.Cir.1980): 3 J. Weinstein 
& M. Berger, Weinstein's Evidence ~ 612[04], at 
612-41 to 612-42 (1982). rFNl] *594 The district 
court held, however, that disclosure of the material 
was required first, because Rule 26Cb)(3) is limited 
by a proviso that it is 'ls]ubject to the provisions of 
subdivision (b)(4t (covering discovery as to ex
perts), and second, because !1 a party who is examin
ing [the] witness [should be able] to examine into 
the material which the expert witness had re
ceived." Tr. at 39, App.F. 

E1:::£L The situation is distinguishable from 
that before the Court in United States v. 
Nobles, 422 U.S. 225. 239-40, 95 S.C!. 
2160, 2170-71. 45 L.Ed.2d 141 (1975), 
where the Court held that a defense invest
igator waived protection over his own re-
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ports of witness statements when he testi
fied that those statements contradicted 

testimony introduced at trial. 

We believe the district court misread the import of 
the proviso that introduces Rule 26(b)(3). A pars

ing of Rule 26(b)(3), which appears in the margin, 

[PN2J makes clear that the proviso does not expand 
discovery of work product in the manner the district 

court believed. The first paragraph of Rule 
26Cb)(3) consists of two sentences. As we dis

cussed in section III of this opinion, the first sen
tence requires a showing of "substantial need lt be

fore work product must he produced. The second 
sentence requires protection against disclosure of 

the mental impressions, conclusions, opinions, or 
legal theories of an attorney or other representative 
of a party. The proviso introduces the first sen

tence of Rule 26(12)(3) ("Subject to the provisions of 
subdivision (b)(4) of this rule, a party may obtain 

discovery of documents ... prepared in anticipation 
of litigation or for trial ... ") and signifies that trial 

preparation material prepared by an expert is also 
subject to discovery, but only under the special re

quirements pertaining to expert discovery set forth 
in Rule 26Ib)( 4). The proviso does not limit the 

second sentence of Rule 26(h)(3) restricting dis

closure of work product containing "mental impres
sions" and "legal theories t1. Thus, it does not sup

port the district court's conclusion that ~ 
26(b)(3), protecting this category of attorney's work 
product, "must give way" to Rule 26(12)(4). author

izing discovery relating to expert witnesses. Tr. at 

36, App.F. 

FN2. Rule 26(b)(3) provides in relevant 

part: 
(3) Trial Preparation: Materials. Subject 

to the provisions of subdivision (b)(4) of 
this rule, a party may obtain discovery of 

documents and tangible things otherwise 

discoverable under subdivision (b)(I) of 
this rule and prepared in anticipation of lit

igation or for trial by or for another party 
or by or for that other party's representat-

lve (including his attorney, consultant, 

surety, indemnitor, insurer, or agent) only 
upon a showing that the party seeking dis
covery has substantial need of the materi

als in the preparation of his case and that 
he is unable without undue hardship to ob

tain the substantial equivalent of the mater
ials by other means. In ordering discovery 

of such materials when the required show
ing has been made, the court shall protect 

against disclosure of the mental impres
sions, conclusions, opinions, or legal the

ories of an attorney or other representative 
of a party concerning the litigation. 

Nor can we find any support in Rule 26(h)(4) for 

the district court's conclusion. The Advisory Com
mittee Notes explain that this Rule, included for the 

first time by the 1970 amendments, was designed to 
overcome cases that had limited or prohibited dis

covery of information held by expert witnesses. 
The Committee describes this rule as intended to 

ttrepudiate the few decisions that have held an ex

peres information privileged simply because of his 
status as an expert. t1 The Rule rejects "as ill con

sidered the decisions which have sought to bring 
expert information within the work-product doc

trinett and instead adopts an approach that allows 
some discovery and gives the district court discre

tion to order further discovery, subject to sharing of 
costs. 

Rule 26(h)(4)(A)(i) permits interrogatories "to 

identify each person whom the other party expects 
to call as an expert witness at trial, to state the sub

ject matter on which the expert is expected to testi
fy, and to state the substance of the facts and opin

ions as to which the expert is expected to testify 
and a summary of the grow1ds for each such opin
ion." There is nothing in Rule 26(b)(4)(A)(i) that 

can justify requiring production of the material at 

issue here. It is expressly limited to interrogator
ies. 

Rule 26(b)(4)(A)!ij) provides that "the court may 

order further discovery by other *595 means, sub-
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ject to such restrictions as to scope and such provi

sions ... of [the] rule, concerning fees and expenses 
as the court may deem appropriate. If The district 

court reasoned that since the opposing party is en
titled to the substance of the facts and opinions as 

to which the expert is expected to testify and a sum
mary of the grounds for each opinion, and since 
lithe attorney's thoughts and opinions given to an 

expert witness can constitute part of the grounds for 
the expert witness' opiniontt, discovery of counsel's 
opinion work product utilized by an expert witness 
!lis a necessary corollary of the right to examine in

to an expert's basis for forming his opinion. n Tr. at 
36,37, App.F. We do not agree with the conclu

sion. 

The thrust of Rule 26Cb)(4) is to permit discovery 

of facts known or opinions held by the expert. Ex

amination and cross-examination of the expert can 
be comprehensive and effective on the relevant is

SUe of the basis for an experes opinion without an 
inquiry into the lawyer's role in assisting with the 
formulation of the theory. Even if examination in

to the lawyer's role is permissible, an issue not be

fore us, the marginal value in the revelation on 
cross-examination that the expert's view may have 

originated with an attorney's opinion or theory does 
not warrant overriding the strong policy against dis

closure of documents consisting of core attorney's 
work product. [FN3J The Advisory Committee 
Notes to Rule 26(b)(3) state in part: 

FN3. We believe that the same reasoning 

applies to reject the contention made be
fore the district judge, but not pressed on 

appeal, that Fed.R-Evid. 612 governing 
documents used to refresh a witness' 

memory requires disclosure. Even assum
ing that this provision applies to docu

ments shown before trial to an outside ex
pert, the purposes of Rule 612 are gener

ally fully served without disclosure of core 
work product. Rule 612, like Fed.R.Civ.P 
26(b)(4), does not displace the protections 

of Fed.R.Civ.P. 26Cb)Cll. See 3 J. Wein-

stein & M, Berger, supra, at 612-41 to 

612-42; Note, interactions Between 
.Memorv Refreshment and Work Product 
Protection Under the Federal Rules. 88 

Yale L.J. 390, 404-06 Cl978). 

Rules 33 and 36 have been revised in order to 

permit discovery calling for opinions, conten
tions, and admissions relating not only to fact but 

also to the application of law to fact. Under 
those rules, a party and his attorney or other rep
resentative may be required to disclose, to some 

extent, mental impressions, opinions, or conclu
sions. But documents or parts of documents 

containing these matters are protected against 
discovery by this subdivision. Even though a 

party may ultimately have to disclose in response 
to interrogatories or requests to admit, he is en

titled to keep confidential documents containing 
such matters prepared for intemal use. 

Thus, the Notes recognize that even if interrogator
ies may permissibly require disclosure that verges 

on mental impressions, opinions, or conclusions, 
the documents themselves should be protected, 

v. 
Procedure to Protect Core Work Product 

ill Of course, where the same document contains 

both facts and legal theories of the attorney, the ad
versary party is entitled to discovery of the facts. 

It would represent a retreat from the philosophy un
derlying the Federal Rules of Civil Procedure if a 

party could shield facts from disclosure by the ex
pedient of combining them or interlacing them with 

core work product. Where such combinations ex
ist, it will be necessary to redact the document so 

that full disclosure is made of facts presented to the 
expert and considered in formulating his or her 

opinion, while protection is accorded the legal the
ories and the attorney-expert dialectic. The Advis

ory Committee Notes also recognize this need. 
They state, 1IIn enforcing [the Rule 26(b)(3) protec

tion of lawyers' mental impressions and legal theor

ies], the courts will sometimes find it necessary to 
order disclosure of a document but with portions 
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deleted. II 

00 We do not generally encourage extensive in 

camera examination of documents by the district 
court. The district courts are overburdened with 
discovery *596 matters, and most disputed issues 

are capable of resolution between attorneys if a ser
ious attempt is made to do so. On the other hand, 

in the few situations where public policy requires 
protection of portions of a document, in camera in

spection by the trial judge or magistrate is unavoid
able. Documents claimed to contain legal theories 

fall within that small class of documents requiring 
in camera examination if the adversary is not satis

fied with the attorney's claim of total work product 
protection. See Kerr v. United States District Court. 

426 U.S 394.405 96 S.Ct. 2119. 2J25 48 L.Ed.2d 
725 (! 976); United States V. Nixon. 418 U.S. 683, 
706 94 S.Ct. 3090 3106 41 L.Ed.2d 1039 (1974). 

VI. 

Conclusion 
When Rules 26(b)l3) and 26(b)(4) are viewed as set 
forth here, we believe they do not present the !!ten

siont! that the district court saw, and that the 

policies underlying each section can be satisfied. 
Judge VanArtsdalen, who has supervised this litiga

tion for thirteen years, is both experienced and judi
cious, and we are confident that he can proceed in 

accordance with this opinion without formal issu
ance of the writ of mandamus. [FN41 

FN4. Judge Becker in his dissent dwells on 

our failure to actually issue the writ. Our 
action in this respect is in accordance with 

a long line of precedent in this court. See, 
e.g., United States v. RMI Co .. 599 F.2d 

1 183 1190 I3d Cir.l979); RaVP v. Van 

Du",en. 350 F.2d 806 814 (3d Cir.I965) 

(in hanc). As the court stated in the latter 
case, "Petitioners may,.. apply to this 

court for a fonnal order directing the issu
ance of the writ of mandamus if the need 

therefor should arise." Id. 

For the foregoing reasons, we will remand this Case 

to the district court for further proceedings consist

ent with this opinion. 

BECKER, Circuit Judge, dissenting. 

I agree with many of the sentiments expressed by 
the majority concerning the desirability of enabling 

attorneys to put their thoughts on paper without 
having to fear that there recollections will be sub

ject to the eyes o~ adversaries during litigation. 
IFNI] Sharing the majority's high regard for Judge 
Van Artsdalen, I also understand the delicacy of the 

majority in its refusal to grant a writ of mandamus 
despite what it apparently believes to be the !!clear 

legal error!! of the district court. See Gold v 
Johns-Manville Sales Corp. 723 F.2d 1068. 1074 

Od Cir.1983) (setting forth standard for manda
mus). [FN21 I believe, however, that ohservance of 

the formalities is the better and more certain prac
tice. I would issue the writ in this case, though the 

course I would direct the district court to follow 
upon remand differs significantly from that sugges

ted by the majority. 

FNl. In particular, I agree that the district 

court erred in ordering production of the 
!1 work product" without apparent consider

ation of factors set forth in U12john Co. v. 

UnitedSWe! 449 US 383 101 S.C!' 677, 
66 L.Ed.2d 584 (1981). I also agree with 

the majority that Rule 26Ib)14) cannot be 

read as wholly overriding Rule 26(b)(3), 

and tbat the conclusion that it does is the 
linchpin of the district court's decision. 

El'!2.. Though it might conceivably be so 
read, I do not understand the majority 

opinion to be creating an exception to the 
!1 clear legal error!! rule of our mandamus 

jurisprudence for cases in which there is an 
order for production over a litigant's claim 

of privilege or immunity. 

l. THE REFUSAL TO ISSUE MANDAMUS 
To begin with, I believe it is a mistake for the ma

jority to refuse to issue a writ of mandamus after 
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having written an opinion that in essence directs the 
district court to reverse itself and protect the work 
product. I..Et£ll First, there is mischief resulting 
from this discrepancy between opinion and judg
ment. If, as I assume will happen, the district court 
heeds the majority's advice and del1ies production 
of the documents the defendants had sought, the de
fendants will, as a practical matter, have lost this 
case. Because of the failure of the court to issue 
''''597 the writ, however, the defendants may tech

nically have won and thus be foreclosed from peti
tioning the Supreme Court for certiorari review of 

today's decision. 1EN.1l Second, because the impact 
of the majority opinion is not clear, at least to me, 

in certain of its aspects, .lEN.il I think the better 
practice is to issue a clearly worded writ lest the 

district court be confused as to its charter on re
mand. 

FN3 Were the majority to issue the writ of 

mandamus (as its opinion suggests), my 
opinion would be a concurrence and not a 

dissent. 

EN.±.. At the very least, the maJonty has 
created a problem for the Supreme Court. 

If the defendants' petition for certiorari on 
grounds that as a practical matter they have 

lost this dispute, the Supreme Court will 

have to decide whether its certiorari stat
ute, 28 U.S.C. § 1257 (1982), permits it to 
review the record upon petition from a 
party that in the most technical sense has 

won. While I would anticipate that the 
Supreme Court would respond that its cer

tiorari jurisdiction did not extend so far--it 
review judgments, not opinions--or would 

deny certiorari on discretionary grounds, 
that body has far better things to worry 

about. Supreme Court review of the issue 
in this case might also be obtained were 

the plaintiffs (who technically have lost) to 
petition for certiorari. I regard this pos

sibility, however, as remote. Indeed, the 
scenario can be extended. In the event 

that the district court were to read the en

tire majority opinion as dicta and, in light 
of the failure of the court of appeals to is

sue a writ of mandamus, continued to order 
discovery of the "core work product," our 

denial of mandamus might, by law of the 
case and our Internal Operating Procedures 

Chapter VIllC prevent any subsequent 
panels of this circuit from granting the new 

mandamus petition from the plaintiffs that 
would surely follow. Such a result would 

be as unfair to the plaintiffs in this litiga
tion as is the possible foreclosure of certi
orari to the defendants. While the ex

ample is fanciful here, it points up the 
problem with the majority's approach. 

FN5. What happens, for example, if the de

fendants revive their attempt to subpoena 
these documents under Fed.R.Civ,P, 
45(d)? 

II. THE MERITS 
Although the majority does not so state in terms, as 
I read its opinion, there is no absolute protection 
against discovery of "core work product.!! Rather, 

under the majority's approach, core work product is 

subject to an extremely high degree of protection 
that can be overcome only by a kind of showing 

that has yet to be made in any reported case but that 
may yet be made on some extraordinary, as yet un

foreseeable record. Accord In re Muml]}! 560 F .2d 
326 (8th Cir.1977). Because the majority has itself 
conducted a balancing and found the value of the 
documents sought after to be only "marginal," I 

also read the majority as advising Judge Van Arts
dalen to vacate his order (Class Action Order # 88) 

for production of attorney core work product, 
without any further proceedings. 

In holding as it has, the majority has failed to con

sider the most important interest of the defendants 
in discovering this material at this point in the litig

ation: the need to impeach plaintiffs' expert eco
nomist at his deposition. Although ordinarily this 

interest would not be sufficient to require the pro-
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duction of Heore work product," in this case, as 

Judge Van Artsdalen understood, the plaintiffs 
might well seek to introduce the deposition as evid

ence at trial, in lieu of live testimony. Under these 

circumstances, I believe the question we must con
front is whether the defendants' interest in having 

this material available for cross-examination of the 
expert economist "at trial" outweighs the plaintiffs' 

interest in protecting this core work product. 

Under Rules of Evidence 802 and 804Ib)(J), depos

ition testimony is admissible into evidence only if 
adverse parties had an opportunity to cross-examine 
the deponent. This opportunity must, of course, be 

roughly comparable to that which would have been 
available at trial. See Mancusi v. Stubbs. 408 U.S. 
204 213-16.92 S.Ct. 2308, 2311-14. 33 L.Ed.2d 
293 (] 972); United States v. Franklin 235 F.Supp. 

338 34] CD.D.C.] 964). Accordingly, the majority 
is implicitly holding that the district court would 

commit a mandamus-worthy abuse of discretion if 
it failed to quash a subpoena duces tecum aimed at 

the "work product1! for use in impeaching an expert 
testifying at trial, and is also suggesting that the un

availability of such documents during discovery 

does not so deprive the defendants in this case of 
the right to cross-examine that the deposition testi

mony would be inadmissible under Rules 802 and 
*598 804Ib)(l). fFN61 These are different--and 

much more difficult--questions than those the ma-
jority actually addresses. Whether the district 

court under such circumstances would commit an 
abuse of discretion either by failing to quash the 

suhpoena duces tecum or by excluding the depos
ition transcript depends on the circumstances, I be

lieve. This very fact suggests that it is primarily a 
matter for the exercise of district court discretion in 

the crucible of trial. 

~ Though I doubt it, it is, of course, 
possible that the majority is not ruling at 
all on either the admissibility of the depos

ition transcript at trial or on the propriety 

of a subpoena duces tecum aimed at ob
taining these materials for trial. It may 

simply be ruling that no discovery of the 

work product may be had now. I suspect, 
however, the plaintiffs would be aston

ished with the Pyrrhic victory they would 
have obtained today were they to find that, 

because of the inadequate opportunities for 
cross-examination, the deposition of their 
expert could not be introduced at trial or to 

discover that a subpoena duces tecum 
aimed at their work product would not be 

quashed. 

Were we in an ordinary discovery situation, I might 
go as far as the majority does in protecting the work 

product. Since the primary value of the commu
nications between expert and attorney does not 
come from its capacity to lead to admissible evid
ence, see Fed.R-Civ.P. 26(b)(l), but rather in its 

value as impeachment, there is no great need early 

in the litigation for these documents. Thus, in the 
ordinary situation where the deponent will testify at 

trial, if at all, concerns over work product doctrine 

may best be resolved at an in limine hearing just 
prior to or during the triaL By that time, the prob

lem may have disappeared or be more carefully fo
cused than it is at discovery, when the issues in the 
case and the probative value of testimony is often 

uncertain. Where as here, however, the witness 

will apparently be unavailable at trial, the district 
court may not have this luxury. 

Turning to the exercise of discretion, one circum
stance that must guide the district court in determ

ining whether to quash the subpoena or, equival
ently in this case, to deny discovery, is the adverse 

parties' need for the work product. I disagree with 

the majority's pronouncement--which it apparently 
believes to be one of law--that evidence demon
strating that an economist's theory did not originate 

or evolve as a result of his own research, but rather 
as a result of the hiring lawyer's suggestion, is of 

only "marginal value." Rather, such a revelation 
could, in some cases, critically alter the finder of 

fact's assessment of the expert's testimony. While 

the majority would (I think) concede that the expert 
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could be cross-examined concerning the attorney's 

fole in the development of this theory, Lllill see 
Fed.R.Evid. 705, the issue here is whether (and 

when) extrinsic evidence can be used to impeach an 

economist who denies or minimizes the lawyer's 
role in Hshaping" his ttexpertl! findings. 

FN7 I would so hold, as did Judge Van 
Artsdalen. On the other hand, under the 

majority's approach without benefit of any 
examination of the documents, the adverse 

parties t attorney might not have the requis
ite good-faith basis for cross-examination 
of the expert on this point. 

The majority would apparently exclude the extrins

ic evidence under almost all circumstances. As I 
read his opinion, Judge Van Artsdalen apparently 
would have admitted it under almost all circum

stances. I would take a more flexible and more 

particularized approach. Specifically, I would sug
gest that the judge inspect the documents in camera 

and decide whether their impeachment value in the 
particular case would significantly outweigh the 

chill on development of legitimate attorney work 
product that would admittedly accompany disclos
Ure. As I have acknowledged, this latter considera

tion is entitled to great weight. Ordinarily this in

spection would take place at an in limine hearing 
before trial; rFNS] under the unusual circumstances 

of this case, it could take place either before *599 
or at the economist's deposition. ~ In this case, 

the district court undertook no such inspection and 
made no such balancing. Instead, it simply declared 

there to be a need for the material to facilitate 
cross-examination and thereupon ordered produc

tion. This order amounted to clear legal error and 
requires the writ of mandamus to issue. 

FN8 The use of pre-trial in limine hear
ings to resolve difficult evidentiary prob

lems in complex cases was approved in In 
re Japanese Electronics Products 723 

F.2d 238 260 (3d Cir.1983). 

FN9. The judge may, of course, preside at 

trial depositions. 

While the test I have proposed admittedly suffers 
the defects of balancing incommensurables, it is at 
least sensitive to the interests at stake. The major

his holding, however, is in significant and unac
knowledged tension with contrary authority from 

impressive sources discussing the relationship 
between work product doctrine and Federal RllJe of 

Evidence 612, which allows production of material 

used to refresh a witness' recollection. In Berkey 
Photo. Inc. v. Eastman Kodak Co. 74 F.R.D. 613 
(S.D.N.Y.1977). Judge Frankel held that whenever 

core work product is shown by counsel to a witness 
in preparation for trial, the protection of the work 

product doctrine [flUQJ. is waived. rFNIIJ Judge 
Schwartz held similarly in his excellent opinion in 

James Julicln, Inc. v. Rqvtheon Co" 93 F.R,D. 138 
CD.Del.1982), See also Wheeling-Pittsburgh Inc. 
v, Underwriters Laboratories Inc., 8'1 F.R.D. 8 
(N.D,I!L 1978), Academic commentators have also 

recognized that work product may be significantly 
less protected when its content becomes a subject 

of testimony. See Note, Interactions Between 
1I1emorv Refreshment and Work Product Protec

tions Under the Federal Rules 88 Yale 1..J, 390. 
404-06 (1978). While these cases do not deal with 

the precise issue that is faced in this case--the colli
sion of Rule 705 requiring disclosure of the basis 

for an expert's opinion and the work product doc
trine--they seem similar enough to render the ma

j ority's confident tone somewhat suspect. I would 

not fully apply the holdings of these cases to the 
situation at bar--even assuming Berkey and James 
Julian are right, there is a difference between use of 

work product to refresh memory and to create be
liefs in the first place, I believe, however, that the 

interests those courts focused upon must guide the 
district courts here. [FN 121 

FN10. The Supreme Court has been as

siduous in tenning the protection offered 
work product as a "doctrine" and as an 1!im_ 

munity," not as a 1!privilege," See Unifed 
States v. Arthur Young & Co .. 465 U.S. 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works, 



738 F.2d 587 Page 14 
738 F.2d 587, 39 Fed.R.Serv.2d 519,1984-2 Trade Cases P 66,085, 16 Fed. R. Evid. Servo 435 

(Cite as: 738 F.2d 587) 

805, 104 S.C!. 1495, 79 L.Ed.2d 826 
f.l.2..8..il; UpjQhn Co, v. Urlited Sfates 449 

U.S. 383, 397-402, 101 S.Ct. 677, 686-89 
66 L.Ed.2d 584 (981). 

lli.lL It is not clear whether these cases 

proceeded on the theory that the work 
product doctrine's protections were waived 

when the attorney refreshed his witness' 
memory, or whether the limited protections 

of the doctrine were overcome by the need 
of adverse parties to cross-examine the 

witness effectively concerning his testimo
nial capacities. I do not believe this issue 

matters much, however. 

FN1.2 The majority's opinion is also in un
acknowledged opposition to the decision in 

Borin? v. Keller 97 F.R.D. 404, 406-08 
(D.Co1o.1983). Although the Boring court 

relied in part on two circuit court opinions 
in reaching its conclusion, United States v. 
Meyer 398 F.ld 66 (9dl Cir. ) 9(8), and 

United States v. McKay 372 F.2d 174 (5th 

Cir.1967) (per Maris, 1., sitting by designa
tion), my review of those cases suggests 

that the issues there were somewhat differ
ent. Thus, I do not think our opinion 

today creates a circuit conflict. 

In summary, I would grant the writ of mandamus in 
this case not because communications between the 

lawyer and his expert are absolutely (or a~most ab
solutely) immune from discovery and privileged, 

but because the district court did not conduct an in 

camera inspection and make the factual findings 
needed to determine whether the need for the docu
ments in order to impeach in this case outweighs 

the general and weighty presumption against dis
closure of work product. The majority's failure to 

issue the writ may well leave the district court con
fused as to its charter on remand. I would issue 

mandamus and advise the district court to conduct 

an in camera inspection and make findings on these 
matters. Therefore, I respectfully dissent. 

738 F.2d 587, 39 Fed.R.Serv.2d 519,1984-2 Trade 

Cases P 66,085, 16 Fed. R. Evid. Servo 435 
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United States District Court, 
E.D. Louisiana, 

ESTATE OF J. Edgar MONROE, et al 
v. 

BOTTLE ROCK POWER CORPORA nON, et al 
No. 03-2682. 

April 2, 2004. 
David F. Waguespack. Bailey Henderson GQmila, 
Lemle & Kelleher, LLP, New Orleans, LA, for 
Plaintiffs. 

Walter C. Thompson. Jr., Jan K. Frankowski, 
Barkley & Thompson, LC, New Orleans, LA, 
Rohert N. Haham;, Jr., Habans & Carriere, Slidell, 
LA, Rohert A. Mathis, Newman, Mathis, Brady, 
Wakefield & Spedale, Metairie, LA, Greg C 
NQschese, William J. Moore, Munsch, Hardt, Kopf, 
Han, P.C., Dallas, TX, for Defendants. 

ORDER AND REASONS 
KNOWLES, Magistrate J. 

*1 On March 31, 2004, the matter of plaintiffs' Mo
tion to Compel Defendants to Produce Certain Doc
uments came on for hearing before the undersigned 
Magistrate Judge. Counsel for the defendants filed 
a formal memorandum in opposition, to which 
plaintiffs formally replied. For the following reas
ons, plaintiffs' motion to compel is GRANTED IN 
PART and DENIED IN PART, all as more specific
ally set forth below. 

BACKGROUND 
On September 25, 2003, plaintiffs, Estate of J. 
Edgar Monroe and Robert 1. Monroe CUMonroe tt

), 

filed the captioned lawsuit against defendants, 
Bottle Rock Power Corporation ("Bottle Rock"), 
David N. Jones (!!Jones tt

), Jimmy Winemiller 
(,'Winemiller!!), Monterrey Farms, Inc. (UMonterrey 
Farms") and A & B Farms, Inc. CtA & B Fanns") 
(collectively referred to as the "Arkansas Defend-
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ants"), seeking to recover in excess of four million 
($4,000,000.00) dollars, allegedly representing un
paid interest due on a note. 

The driving force and urgency behind the plaintiffs' 
Motion to Compel are the imminent depositions of 
the Arkansas Defendants, Winemiller and Jones, 
and the defendants' pending Motion to Dismiss 
premised On alleged lack of personal jurisdiction 
and alternatively, transfer for forum non conveni
ens. The hearing on the defendants' motion to dis
miss/transfer was continued by agreement and reset 
for oral hearing on April 28, 2004, so as to permit 
the opportunity for jurisdictional discovery. The de
positions of the Arkansas Defendants are scheduled 
for Monday, April 5, 2004 in Little Rock, Arkansas 
and the deposition of James R. Hagan and the 
Hagan Law Firm is set for April 14, 2004 in Palo 
Alto, California. [Rec. Doc. Nos. 21-25]. The return 
date on plaintiffs' Request for Production was 
March 11, 2004 and the return date on the subpoena 
duces tecum was March 15, 2004. By agreement, 
the scope of the discovery requests was limited to 
matters relevant to the defendants' Motion to Dis
miss. The background of the case and allegations 
relevant to the instant motion to compel are set 
forth below. 

Plaintiffs' claims emanate from alleged financial 
representations, dealings and agreements which 
culminated in the multi-million dollar purchase of a 
geothermal power plant in California by the defend
ant, Bottle Rock, a California corporation. Some
time prior to 2001, Bottle Rock entered into a pur
chase agreement to acquire a power plant froIn the 
State of California, Department of Water Re
sources; the closing date was set for June 28, 2001. 
[FNIJ To consummate the purchase, Bottle Rock 
was required to pay an amount of cash exceeding 
one million five hundred thousand ($1,500,000.00) 

dollars to the State of California and to deliver a 
surety bond in the amount of five million 
($5,000,000.00) dollars. [FN2J Plaintiffs aver, on 
information and belief, that on June 1, 2001, Wine-
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miller and Jones, through their closely-held corpor

ations, Monterrey Farms and A & B Fanns, owned 
eighty-eight percent (88%) of the outstanding stock 
of Bottle Rock and that Jones owned a controlling 
interest in Monterrey Farms and Winemiller owned 

a controlling interest in A & B Farms. 

ruL. Complaint at ~ II [Rec. Doc. No. I]. 

FN2. Id. at ~ 12. 

*2 In June of2001, Winemiller and Jones requested 
that Louisiana plaintiff Monroe loan the funds 
($1,500,000.00) necessary to acquire the California 
geothennal power plant. [FN31 Prior to making the 
loan, Monroe required the Arkansas defendants to 
submit financial statements. Winemiller provided 
Monroe a package of financial statements, to wit: 
(1) lIJimmy and/or Rebecca Winemiller Balance 
Sheetll detailing cash assets of $350,000.00, as well 
as the assets of operating companies and entities, 
including Delta Plantation, Inc. (100% owned), 
U.S. Investment Realty Co., Inc. (100% owned), 
Winemiller Farms (100% owned), Dahomey Planta
tion (50% owned), Tulip Farms, Inc. (100% 
owned), Conn PropertY--1601 Acres, Conn Prop
erty--401 Acres, Donnick, Inc. (50% owned) and 
JDW, Inc. (50% owned), inter alia; (2) U.S. Invest
ment Realty Co., Inc. Balance Sheet dated February 
15,2001, listing assets including but not limited to 
Con Farm Louisiana 1280 acres valued at 
$1,150,000.00; (3) Tulip Farms, Inc. Balance Sheet 
dated February 15, 2001 listing assets including but 
not limited to Conn Property--3413 acres [in] 
Louisiana valued at $3,400,000.00; and JDW, Inc. 
Balance Sheet dated Februaty 15, 2001, listing the 
asset of a "House, Concordia Parish, Louisiana" 
valued at $450,000.00. [FN41 

FN3. Complaint at ~ 14. 

FN4 See Plaintiffs' Motion to Compel at 
in globo Exhibit "D." 

In support of their motion to compel, plaintiffs fur
ther highlight that the Secretary of State's records 
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reflect that Winemiller is an officer of Rosedale 
Farms, Inc. and Nachitoches Land Co., Inc., both of 
which are registered to do business in Louisiana 
and whose principal offices are in Louisiana. 
Plaintiffs further note that Winemiller is listed as a 
paltner in Ashland Industrial Park Partnership and a 
member of st. Martin Property, LLC, both of which 
are registered to do business in Louisiana and have 
principal offices in Louisiana. Rebecca Winemiller 
is listed as an officer of Angelina Grain Elevators, 
Inc., and Ophelia Land Co., Inc., which are re
gistered to do business in Louisiana, with principal 
offices in this state. J:Ellil Plaintiffs argue that all 
of the Arkansas Defendants' contacts with the for
um may be relevant to the jurisdictional inquiry, 
since the plaintiffs contend that there is both specif
ic personal jurisdiction and general personal juris
diction over the defendants. 

FN5 See Plaintiffs' Motion to Compel at 
in globo Exhibit liE, n 

Turning to the defendant Jones, plaintiffs highlight 
the fact that he also submitted financial statements 
allegedly for the purpose of inducing the plaintiff to 
loan the funds requested and to issue a 
$5,000,000.00 letter of credit to secure the 
$5,000,000 surety bond necessary to close the deal. 
For his part, Jones provided Monroe with a finan
cial statement entitled "Statement of Financial Con
dition as of January 15, 2001, David 1. Jones and 
Betty Jones, Jones Family Limited Partnership." 
[FN61 Additionally, the plaintiff directs the Court's 
attention to Louisiana Secretary of State's records 
reflecting that the Joneses are officers in the Sun
flower Corporation, Inc., a Louisiana company with 
a principal place of business in Monterey, Louisi
ana and that David Jones, Rebecca Winemiller and 
Sunflower Corporation are partners in Angelina 
Farms, which is also domiciled in Monterey, 
Louisiana. The records further reflect that David 
Jones and Rebecca Winemiller are officers and dir
ectors of Angelina Grain Elevators, Inc., which is 
registered to do business in Louisiana and whose 
principal office is in Monterey, Louisiana. [FN71 
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Plaintiff further notes that there are several Louisi
ana corporations in which David andlor Betty Jones 
are listed as officers. 

FN6. See Plaintiffs' Motion to Compel at 
in globo Exhibit HF." 

FN7. See Plaintiffs' Motion to Compel at 
in globo Exhibit HGH

, 

*3 In addition to the cash borrowed, a five million 
dollar bond was necessary to close the deal. At 

Winemiller's and Jones' request, Monroe lent Bot
tlerock, Winemiller and Jones the funds to acquire 

the power plant and the defendants executed a 
Promissory Note dated June 27, 2001. On or about 

August 23, 2001, Bottle Rock acquired the power 
plant. Shortly after the loan, Jones and Winemiller 

requested that Monroe provide a $5,000,000.00 let
ter of credit to secure the $5,000,000.00 bond, ad

vising that such a letter of credit was necessary to 
consummate the deal (i.e., purchase of the power 

plant). According to the plaintiffs, Monterrey and A 
& B agreed to cause the surety on the bond to re

lease the Monroe letter of credit upon the sale of 
their Bottle Rock stock; however, they allegedly 

failed to do so. Plaintiffs claim that, pursuant to the 
promissory note, the Arkansas Defeudants' failure 

to secure release of the Monroe letter of credit con
stituted breach of their obligation under an Exten

sion Agreement. Plaintiffs allegedly pledged 

$5,000,000.00 to secure the letter of credit and in
curred costs in excess of $12,000.00, renewing the 

letter of credit in August of 2003. Plaintiffs further 
include claims for lost profit, and other damages 

resulting from plaintiffs' alleged loss of business 
and loss of investment and other opportunities for 

which the aforesaid pledged sum could have been 
used. 

After the captioned lawsuit was filed, plaintiffs note 
that the defendants requested a delay to have time 

to have the Monroe Letter of Credit replaced and to 
resolve the amount due under the note. Thereafter, 

defendants obtained an additional extension of time 

to plead through January 31, 2004 in exchange for 
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agreeing to accept service. The district judge has 
temporarily stayed the case through April 1, 2004, 

but only as to defendants, IPIC International, Bottle 
Rock Power Corporation, and Bottle Rock Holdings 
Corporation. [FN81 

FN8 See Agreed Order [Rec. Doc. No. 

16]. 

CONTENTIONS OF THE PARTIES 
There are a number of broad areas of d.ispute dis
cussed below. However, generally defendants con

tend that their objections to the discovery and the 
temporal scope of discovery are proper. Addition

ally, the Arkansas Defendants submit that they have 
already produced all relevant non-privileged dis

covery, as well as a privilege log identifying sever
al responsive documents which were withheld, 

either on the basis of attorney-client privilege, the 
work-product privilege or both. Defendants contend 

that depositions should go forward in Arkansas and 
California, without any further production of docu

ments, and that, if the deposition testimony estab
lishes that other relevant documents may exist, the 

parties can address those matters after the fact of 
the Arkansas Defendants' depositions. Finally, the 

Arkansas Defendants contend that they have no 
control over documents in the possession of Bottle 

Rock's counsel, Hagan, and that, if additional docu
ments in his possession are sought, Bottle Rock 

and/or Hagan are the best source. 

*4 Additionally, the Arkansas Defendants contend 
that actions taken in Louisiana by themselves on 

behalf of various juridical entities referred to by the 
plaintiffs, as well as the business and non-business 
contacts of their respective wives, if any, are not 

properly the subject of discovery. More particularly 
the defendants argue that such contacts are irrelev

ant for purposes of establishing personal jurisdic

tion and urge this Court to apply the "fiduciary 
shield" doctrine, since the Arkansas defendants 

were sued individually. Similarly, defendants argue 
that the contacts of their respective wives are not 

imputable for purposes of the jurisdictional inquiry. 
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The plaintiffs counter that, pursuant to the case law 
governing the jurisdictional inquiry, the Arkansas 
defendants' business and non-business contacts are 
clearly relevant to establish Hgeneral jurisdiction,1! 
which attaches when the defendant's contacts with 

the forum state are substantial, continuous and sys
tematic. Moreover, plaintiffs submit that contacts of 
the defendants on behalf of other juridical entities 
and the contacts of the defendants' wives may be 
imputed to the defendants on the basis of alter-ego 

doctrine and that these contacts are fair grist for 
discovery, since it goes directly to the inquiry en
compassing either or both general and specific per

sonal jurisdiction. 

Plaintiffs contend that their discovery requests are 

properly aimed at uncovering information which 
may well warrant the imputation of the corporate 

contacts to the individual defendants. They argue 
that denying the discovery in this regard will fore
close the opportunity to conduct reasonable discov

ery relevant to the issue of imputation of jurisdic

tional contacts. Plaintiffs highlight the facts that, in 
order to secure the instant loan plus .bond/letter of 

credit, the defendants submitted (1) financial state
ments jointly with their wives, (2) in the case of 
David Jones, the financial statement included the 

assets of what was termed, the "Jones Family Lim
ited Partnershipu and (3) the balance sheets of a 

number of closely-held, fifty percent owned and 

one-hundred percent owned corporations and other 
entities with extensive assets in Louisiana were 

submitted for purposes of inducing Monroe to loan 
the purchase amount and to issue a five million dol~ 

lar letter of credit to secure the five million dollar 

surety bond. 

Plaintiffs contend that "the Arkansas Defendants' 
financial information and the records of the Louisi

ana Secretary of State stand in stark contrast to the 
contacts admitted by Jones and Winemiller in their 

affidavits. U [FN91 Plaintiffs ennui is fueled by the 
affidavit testimony of Jones stating that he briefly 

visited a farm in Concordia Parish that was owned 

by a partnership which his family had an interest 
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and further attests that: u1 have not personally had 

any other business dealings in the State of Louisi
ana within the past 10 years. U .Il2llill Plaintiffs are 

equally concerned with the affidavit testimony of 
Winemiller, who claims that, other than the loans 

obtained from or guaranteed by banks in Louisiana 
and 70 acres of farmland owned in Concordia Par

ish for approximately three months, he has not "per
sonally had any other business dealings in the State 
of Louisiana within the past 10 years.1! LENill 

FN9 Plaintiffs' Memorandum in Support 

of Motion to Compel at p. 12. 

Elli.Q" See id. (quoting Jones's Affidavit ~ 
15) (italicized emphasis). 

FNl1. See Plaintiffs' Memorandum in Sup

port of the Motion to Compel at p. 12 
(quoting Winemiller's Affidavit at ~ 13) 
(italicized emphasis added). 

*5 In light of what discovery has revealed to date, 

plaintiffs submit that the aforesaid representations 

by the Arkansas Defendants warrant a closer in
spection to determine the true extent and nature of 

their Louisiana contacts. Moreover, plaintiffs sub
mit that the defendants cannot avoid divulging con

tacts, which they, and no one else, have deemed to 
be not "personal" and thus not discoverable. 

Plaintiffs contend that it is apparent, based on the 
defendants' written submissions and what plaintiffs' 

investigation has revealed to date, that the Arkansas 
Defendants have not revealed all of their contacts 

with state of Louisiana and thereby have failed to 

afford the plaintiffs any opportunity to test the 
veracity of defendants' affidavit testimony. 
Plaintiffs contend that it is for the district judge to 

determine, on the basis of a full and complete dis
covery record, whether the defendants' contacts 

with this forum, business or non-business and in 

whatever capacity, are imputable to the defendants, 
individually. 

The Court now turns to the applicable law and a 
discussion of the broad categories of discovery, 
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which are disputed by the parties, including the 
temporal restriction sought by the defendants. 

ANALYSIS 
Personal Jurisdiction--Impufability of Contacts 

Fed.R.Ciy.P. 26(b)!]) defines the scope of discov
ery in pertinent part as "any matter, not privileged, 

which is relevant to the subject matter involved in 
the pending action ... .'f Fed.R.Civ.P. 26Cb)(J), At 

this stage of the proceedings, discovery is limited 
by agreement to the jurisdictional issues inherent in 

the motion to dismiss and/or transfer. 

In determining whether in personam jurisdiction 

can be exercised over a non-resident defendant, 
courts must look to the restrictions of the state 

long-arm statute and the Due Process Clause. Be
cause the Louisiana Long-Arm Statute is coextens

ive with the confines of federal due process, ques
tions of jurisdiction in Louisiana generally consti

tute a unitary inquiry within the framework of the 
Constitutional restraints of Due Process. [FN12J 

There are two means of establishing jurisdiction 
over a defendant's person under the Fourteenth 

Amendment--i. e., specific and general jurisdiction
-each are addressed in tum. 

FN12. See Ieee Distributors Inc. v . .J & J 

Snack Food! Corp. 325 F.3d 586. 591 (5th 
Cir.2003) (citing Patin v. Thor()w;hbred 
Power Boats Inc .. 294 F.3d 640, 652 (5th 

Ci(2002». 

Under either specific or general personal jurisdic
tion analysis, nthe constitutional touchstone remains 

whether the defendant purposefully established 
'minimum contacts." ! [FN131 The "purposeful 

availment" requirement of the minimum contacts 
inquiry "ensures that a defendant will not be haled 

into a jurisdiction solely as a result of random, for
tuitous or attenuated contacts ... or of the unilateral 

activity of another person." ~ 

FN13. Buraer Kinf Com. v. Rudzewicz 

471 U.S. 462. 474. 105 S.Ct. 2174. 85 

L.Ed 2d 528 (1985). 
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FN14. Burger Kim; Corp. 471 U.S. at 474 
(internal quotation marks omitted); see 
also Dickson Marine, Inc. v, Palpina Inc .. 

179 F.3d 331, 337 (5th Cir.1999). 

Specific jurisdiction may be found when a foreign 
defendant "has 'purposefully' directed his activities 

at residents of the forum, and the litigation results 
from alleged injuries that 'arise out of or relate to' 
those activities," [FN151 A single act may support 

specific jurisdiction where the act is directed at res
idents of the forum, and the cause relates to the act. 
[FNI6] 

FNI5. Burger King Corv. 471 U.S. at 472 
(emphasis added); Helicopteros 
Nacimwles de Colombia S.A. v. Hal! 466 

U.S. 408. 414. 104 S.O. 1868, 80 L.Ed.2d 
404 (1984). 

FNI6. Burger King Corn. 471 U.S. at 476 
1h.J.8. (citing lvfcGee v. International Lire 
Insurance Co .. 355 U.S. 220 223. 78 S.Ct. 
199, 2 L.Ed.2d 223 (1957)); Guidry v. 

United States Tobacco Co. 188 F.3d 619. 

ill (5th CiL), reh'g denied, 199 F.3d 441 
(5th Cir .1999); D.J. Investments Inc. v. 

Metzeler Motorcvcle Tire A gent Greg? 
Inc. 754 F.2d 542.547-48 (5th CiLI985). 

*6 In the context of specific jurisdiction, only those 
acts which relate to formation of the contract and 

the subsequent breach are relevant. It is well
established that !twith respect to interstate contrac

tual obligations ... parties who reach out beyond 

one state and create ... obligations with citizens of 
another state are subject to regulation and sanctions 

in the other state for consequences of their activit
ies .... " LEN11l Nevertheless, the existence of a con

tract alone is insufficient to establish minimum 
contacts with the forum. [FN 18] The district judge 

must examine prior negotiations and contemplated 
future consequences of the contract in addition to 
the parties actual course of dealings. [FN 19J When 

a non-resident defendant moves to dismiss for lack 

of personal jurisdiction, the plaintiff bears the bur~ 
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den of demonstrating jurisdktion over the defend
ant.lllUQl 

FN17. Blnyer Kinr! 471 U,S. at 473. 

E.N.l.& See United States v. S!viss American 
Bank. Ltd. 274 F.3d 610. 621 (1st 

Cir.2001) (citing Burger Kilw 471 US. at 
479)). 

lli12... See Stuart v. Spademan 772 F.2d 
1185 1193 (5th Cir.1985); see also Pev
man v. The Johns Hankins Universitv, 

2000 WL 973665 ---- 2- 4 IE.D.La.) 

(McNamara, J.) (finding both specific and 
general jurisdiction). 

FN20. Gardemal v. Westin Hotel Co., 186 

F.3d 588 592 (5th Cir.1999). 

Turning to the issue of !1general jurisdiction,n such 

jurisdiction exists where a Itdefendant's contacts 

with the forum state are substantial, continuous and 
systematic, but unrelated to the instant cause of ac

tion. t1 IE.N2ll The residency of a defendant in the 
forum state routinely creates such systematic and 

continuous contact. In evaluating whether general 
jurisdiction exists, the court examines (1) whether 

and to what extent the defendant conducts business 
within the state, (2) whether the defendant main

tains offices in the state, (3) whether the defendant 
sends agents into the forum state to conduct busi

ness, (4) whether the defendant advertises or soli
cits business in the forum, and (5) whether the de

fendant has a designated agent for service of pro
cess in the forum state. [FN22J 

FN21. Centred Freh!ht Lines. Inc. v. APA 

Tran@ort Corp 322 F.3d 376 381 (5th 
Cir .2003) (internal quotations omitted); 

Iielicopteros NacionaZes. 466 U.S. 408. 
104 S.C!. 1868, 80 L.Ed.2e1 404 (1984); 

Alpine View Co Ltd. v. Atlas Copco AB. 
205 F.3d 208, 215 (5th Cir.2000). 

FN22. Helicopteros Naciol1ales 466 U.S. 
at 416. 
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Here, the Arkansas Defendants, while contracting 
on behalf of themselves, Bottle Rock and others, 

contacted the Louisiana plaintiff for the purpose of 
securing a loan and a five million dollar letter of 

credit issued by a bank in Louisiana to secure the 
bond necessary to consummate the real estate trans

action involving a power plant in California. In so 
doing, the Winemillers jointly submitted a Finan

cial Statement, together with the balance sheets of a 
number of juridical entities purportedly owned and! 

or controlled by the Winemillers, some of which 
had and may still have extensive land holdings in 

Louisiana. The Joneses likewise submitted a joint 
financial statement and further listed of assets un
der the aegis of the Jones Family Partnership. The 

statements submitted by the defendants are more 
specifically detailed above; however, together the 

financial statements listed assets in excess of $11 
million dollars and were allegedly provided to in

duce and did in fact induce Monroe to extend the 
loan pursuant to the promissory note which is tbe 

subject of this case, and to provide the letter of 
credit securing the surety bond. 

In the instant case, the Arkansas Defendants deny 

that they are residents of Louisiana and submit that 
they, personally, have insufficient business contacts 

with Louisiana. As discussed above, plaintiff has 
submitted records of the Louisiana Secretary of 

State, which indicate that both Winemiller and 
Jones andlor their respective spouses are officers 

and directors of various juridical entities with ex
tensive land holdings in Louisiana and entities that 

are domiciled in Louisiana and autborized to do 
business in this state. 

*7 The issue to be addressed by the district judge 

upon the jurisdictional inquiry is whether the con
tacts by the Arkansas Defendants on behalf of cor
porations referred to above are imputable to the in

dividual defendants. In other words, the asserted 
basis of plaintiffs! argument is that all contacts by 

the Joneses and the Winemillers, whether individu

ally or allegedly on behalf of another juridical en
tity, are properly tbe subject of discovery, and may 
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be relevant to either or both the specific and general 

personal jurisdiction inquiries, and it is for the court 
determine whether certain contacts are properly im

puted to the defendants individually. 

In Patin v. ThorQughbred Power Boats Inc 294 
F.3d 640 (5th Cir.2002), the Fifth Circuit observed: 

In support of their contention that personal juris
diction cannot be "imputed1! ... , the Defendants 

rely on ... Rush v. Savchuk. 444 U.S. 320. 332. 
100 S.Ct. 571. 62 L.Ed 2d 516 (1980), suggesting 

that, while "the parties' relationships with each 
other may be significant in evaluating their ties to 

the forum," the due process requirements of In
ternational Shoe "must be met as to each defend

ant over whom a state court exercises jurisdic
tion. n 

This language in Rush, however, does not pre
clude us from imputing the jurisdictional contacts 

of predecessor corporation to its successor or cor
poration or individual alter ego. As the Plaintiffs 

correctly point out, federal courts have consist
ently acknowledged that it is compatible with due 

process for a court to exercise personal jurisdic
tion over an individual or a corporation that 

would not ordinarily be subject to jurisdiction in 
that court when the individual ... is an alter ego 

... of a corporation that would be subject to the 

courts jurisdiction, ~ 

FN23. Patin y. 

Boats, Inc. 294 

Cir.2002)(bolding 
ph.sis added). 

Thoroughbred Power 
F.1d 640 653 (5th 

and underlining em-

The Arkansas Defendants cite Quantel Corporafhm 

v. Niemuller 771 F.Supp. 1361 (S.D.N.Y.) in sup
port of their argument that their respective wives' 

contact with this forum are "personal", irrelevant, 
not imputable, and thus not discoverable. Neverthe

less, discoverability of contacts, "personal!! or oth
erwise, was not addressed in Quantel, supra, In

deed, the information regarding various contacts of 
the husband and wife were known to both the 

plaintiff and the defendant. The husband/defendant 

did not challenge personal jurisdiction of the New 
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York court over himself. The allegations of the 

complaint Were that he allegedly traveled to New 
York and committed acts of fraud there in connec

tion with the transaction at issue, The defendanes 

wife was a Canadian citizen and had never traveled 
to New York or committed any alleged acts of 

fraud there. Under the circumstances presented, the 
Court refused to impute the husband's contacts to 

the wife, for purposes of finding personal jurisdic
tion. Quantel Corporation, supra, is inapposite. 

The Arkansas Defendants direct this Courts atten

tion to Soares v. Roberts, 417 F .Supp. 304 
(D.R.I.1976) and argue that, based on the reasoning 

of the Rhode Island district judge, this Court should 
find that any actions taken by the defendants on be

half of any corporation or other juridical entity in 
which they have an interest, direct, own or control 

are irrelevant and therefore not discoverable. The 
Soares court rejected the plaintiffs' assertion that 

personal jurisdiction over the employee defendant 
may rest simply upon his or her status as a non

resident agent of a principal, which had sufficient 
contacts with the forum state. It is most apparent 

that the plaintiffs in the case at bar do not intend to 
rest that argument merely upon the defendants' 

status of non-resident agents of the juridical entities 

previously discussed. Discovery is aimed at amass
ing the requisite information and documentary 
proof to support their argument regarding the im

putability of contacts. 

*8 Now turning to the Louisiana Fourth Circuit's 
decision, Escoto v. U.S, Lendi1H( Corn. 675 So.2d 

ill (La.App. 4th Cir.1996), that court rejected the 
defendanes assertion of the 1!fiduciary shield doc

trine," finding that the contacts of a corporate pres
ident in his official capacity as such, were sufficient 

to subject the president to the jurisdiction of the 
Louisiana court, even though the corporate presid

ent had never physically entered Louisiana. The 
Escoto court did in fact note "that jurisdiction over 

individual officers and employees of a corporation 

may not be predicated merely upon jurisdiction 
over the corporation itself" [FN241 However, the 
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circumstances presented in that case apparently 

warranted imputation of contacts and the determin
ation that the fiduciary shield doctrine was not ap

plicable. 

FN24. Escoto v. US. Lendjn~ Com, 675 
So.2d 741. 745 (La.App. 4 th Cir.J996) 
(emphasis added), cert. denied, 679 So 2d 
1343 (La. I 996); see also Brilev l\larine 

Service v. Toups. 551 So.2d 755. 752-60 

(La.App. 5th Cir.1989), cert. denied, 553 
So.2d 476 (La.1989). 

Addressing the 1!fiduciary shield doctrine, It the 

court in Bollinger Industries L.P. v Mall. 2003 WL 
21281634 (N.D.Tex.) recognized that the doctrine 

proscribes the imputation of contacts to an agent of 
the principal and that there are well-recognized ex

ceptions to the application of the aforesaid doctrine. 
The Bollinger Industries court observed: 

"This circuit has long held that when officers or 
agents direct purposeful, tortious activity towards 

a particular forum, they should anticipate being 
haled into court in that forum.!l Intermed Labs v 

Perbadanan Geta Felda 898 F,Supp. 417 420 
CE.D.Tex.1995) (citing D.J. Invs. v. Metzeler Mo
torcycle Tire, 757 F.3d 542, 545 (5th Cir.1985) 
(defendant corporate officer accused of fraud had 

sufficient contacts as he engaged in correspond

ence with defendant's forum, phoned defendant 
and visited the forum to negotiate); see Brown v 
Flowers Indus. Inc. 688 F.2d 328 333-34 (5th 
Cir.1982) (single defamatory phone call suffi

cient to create personal jurisdiction); Union 
Carbide Com. v. UG! Com. 731 F.2d 1186, 

1189-90 (5th Cir.1984); Admiral Ins Co. y 
Bri~gs. 2002 WL 146191 I * 6 (N.D.Tex. July 2. 
2002) (UHowever removed the [defendant's] 

physical presence from Texas, his alleged direc

tion to remove property gave rise to an intention
al tort within the state that constitutes purposeful 

availment of the benefit and protection of Texas 
law"). [FN251 

FN25. BollinfJer Industries L.P. v. May. 
2003 WL 21281634 * 2 (N.D.Tex.). 
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Additionally, the fiduciary shield doctrine will not 

protect the agent of the corporation if the individual 
defendant is the alter ego or if he perpetrated a 

fraud directed at the forum. [FN261 The fiduciary 
shield that cloaks corporate agents and officers usu

ally prevents a court from attributing actions made 
on behalf of the corporation to the agents or of
ficers who performed them. [FN27J In summary, it 

is clear that courts within the Fifth Circuit have re
cognized two exceptions: (1) the district court may 

disregard the corporate form and exercise of juris
diction over an individual officer if the corporation 

is the !lalter ego" of the corporation and, in the ap
propriate case, the exercise of jurisdiction is predic

ated on the practical identity of the officer and his 
corporate shell as one and the same person; [FN281 

and (2) the court may exercise personal jurisdiction 
over an officer who allegedly committed an inten

tional tort or fraud directed at the forum state. 
[FN29J 

FN26. See Spademon, 772 F.2d at 1198 n. 

12: Bollinger 2003 WL 21281634 * I; 
Sefion v. Jew, 201 F.Supp.2d 730 
(W.D.Tex.200J); Credit Cheque Com. v. 
Zaman 1997 WL 786251 * 3 (N D.Tex. 

Dec.I!' 1997). 

FN27. See Spademan, 772 F.2d at 1197. 

FN28. See Miller v. American General 
Financiql C()r!]. 2002 WI, 2022536 * 12 

(E.D.La. September 4, 2002). 

FN29. See Credit Cheque Corp., 1997 WL 

786251 * 3. 

*9 For all of the above and foregoing reasons and 

considering the applicable law, it is the opinion of 

this Court that information and documents eviden
cing the defendants' contacts with this forum, even 

if allegedly on behalf of one the entities discussed 
above, is fairly within the ambit of appropriate jur

isdictional discovery. It is for the district judge to 
determine whether any such contacts may be im

puted to the defendants and whether the Arkansas 
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Defendants contacts with the forum are sufficient 
for purposes of either finding specific or general 

personal Jurisdiction. As to documentary discovery 
pertaining to the wives' contacts with Louisiana, 

particularly in the case of Jones, who submitted a 
balance sheet entitled "Jones Family Partnership," 

the Court finds that the Arkansas Defendants' 
wives' contacts are also properly the subject of jur

isdictional discovery. The undersigned reiterates 
that it will not issue an advisory opinion on the im

putability of any such contacts, particularly in light 
of the fact that the extent of the wives' contacts is 

presently not known. As aforestated, it is for the 
district judge to determine the imputability of any 
contacts and the merits of the motion to dismiss. 

Temporal Scope of Discovery 
Plaintiffs point out that, in the defendants' affidavits 

filed in support of their Motion to Dismiss, the term 
"never" frequently arises in relation to their charac

terization of contact with the forum state. Monroe 
contends that the Arkansas defendants cannot claim 

that they "never" had contact with the forum state 
and then object to the plaintiffs' inquiry into the 

nature and extent of Arkansas Defendants' Louisi

ana contacts over a commensurate period of frame. 

The defendant ha."i the better argument that the tem

poral scope of a lifetime and/or thirty years is ex
cessive. Unquestionably, the plaintiffs should be 

accorded the opportunity to conduct discovery over 
a sufficiently lengthy period of time so as to de

termine whether defendants contacts with Louisiana 
are sufficient for personal jurisdiction purposes. 

However, even under the general jurisdiction ana
lytical framework, the contacts must be not only be 

systematic and substantial, they must be continu
ous. At this time, the Court is not convinced that 

thirty years is necessary. Ten years, while not gen
erous, is sufficient and not reasonably subject to 

serious dispute. Most notably, both the Winemiller 
and the Jones affidavits, quoted in pertinent part 

above, contemplate a 1110 year" time period for the 

purposes of discerning and identifying contacts 
with the forum state. If for no other reason, the tem-
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poral restriction of at least ten years is necessary, so 

as to allow the plaintiffs the opportunity to test the 
sufficiency of the defendants' attestations. The 

Court recognizes that the exercise of the utmost 
good faith will not permit the opportunity to re
view, copy and produce discovery spanning a ten

year time frame prior to the depositions on 
Monday. Nevertheless, the Court trusts that the 

parties make their best efforts to satisfy the defend
ants' requests for production as soon as possible, 

understanding that it may well occur after the de
positions of the Arkansas Defendants 011 Monday. 

*10 In light of the foregoing and considering that 
production may well post-date the depositions, the 

Court fully reserves the plaintiffs' right to redepose 
the Arkansas Defendants, should circumstances 

warrant. 

Fed.R Civ.P U Custody, Possession and Control 
As to Rule 34 possession, custody and control, de
fendants submit that they are not required to pro

duce documents in the possession of their wives. 
Plaintiffs have the better argument regarding the 

production of documents that may only technically 
be in the possession of the defendants' respective 

wives. In this regard, Monroe's request for a copy 
of any separate property agreement between Jones, 

Winemiller and their respective spouses is not bey

ond the pale. Plaintiff points out that, Ms. Wine
miller, as president, signed most of the balance 

sheets provided to the plaintiff to secure the loan. 
Additionally, both Joneses and Winemillers submit

ted Joint Balance Sheets, indicating the existence of 
either a Itcommunity of assets" or a "family partner
ship. n 

Rule 34(a) of the Federal Rules of Civil Procedure 

states that "[a]ny party may serve on any other 
party a request (1) to produce ... any designated 

documents ... which are in the possession, custody 

or control of the party upon whom the request is 
served." FRCP Rule 34(a). Federal courts have con

sistently held that documents are deemed to be 
within the "possession, custody or control f1 of a 

party for purposes of Rule 34 if the party has actual 
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possession, custody or control, or has the legal right 
to obtain the documents on demand or has the prac
tical ability to obtain the documents from a non
party to the action. 

Generally a ttparty is charged with knowledge of 
what its agents know or what is in records available 
to it." See Poole v. Textron. lnc. 192 F.R.D. 494. 
501 CD Md.). B..!!!lLl1 is broadly construed and doc
uments within a party's control are subject to dis
covery, even if owned by a nonparty. See Com
merce and Industrv Insurance Co. v. Grinnell 
Corp. 2001 WL 96377 • 3 (E.D.La.). The burden 
is on the party seeking discovery to make a show
ing that the other party has control over the material 
sought. When detennining the sufficiency of con
trol of material for purposes of Rule 34, the nature 
of the relationship between the party and the non
party 'is the key. See Goh v. Baldor Electric Co. 
1999 WL 20943 at' 2 (N.D.Tex.). 

Typically what must be shown is a relationship, 

either because of some affiliation, employment or 
statute, such that a party is able to command release 

of certain documents by the non-party person or en
tity in actual possession. The applicable test is 
whether the litigant has the ability to obtain the 

documents on request to a related party, either as a 
matter of law or as a matter of practical fact. 

The relationships at issue are husband/wife and, in 

the case of Jones, a family partnership. Certainly, if 
the evidence submitted regarding the parties' deal

ings leading up to the consummation of the loan 
demonstrate nothing else, the evidence submitted in 

support of the motion to compel argues decidedly 
in favor of the conclusion that Jones and Wine

miller exert sufficient sway or control over their 
wives' assets and business interests. As to the cor

poration/shareholder relationship and insofar as the 
Louisiana corporations are concerned, plaintiffs 

highlight that La. R.S. 12:103D(1)(a) gives a share
holder the right to obtain documents from the cor

poration. 

Non-Privileged Documents in the Possession and 
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Control of Defense Counsel 
*11 Mr. Hagan, Arkansas Defendants' counsel, sub

mitted an affidavit in support of the Motion to Dis
miss, purportedly made on personal knowledge and 

based upon business records, documents and In
fOlmation available and personally reviewed by 

. him, all of which were maintained. in the ordinary 

course of business. Plaintiffs contends that they are 

entitled, at the very least, to review the documents 
upon which Hagan's affidavit testimony is hased. 

Moreover, plaintiff argue that, the fact that Hagan 
may be required to Hsearch through three years of 
voluminous dead files," does not provide a legal 

basis to obstruct relevant jurisdictional discovery. 

Non-privileged documents in Hagan's possession 

responsive to the plaintiffs' requests should be pro
duced. Defendants do not specifically address the 

plaintiffs argument in this regard in their written 
submission, except under the rubric of alleged "un_ 

due burden. II However, in oral argument, counsel 
for the Arkansas Defendants' argued convincingly 

that, as to documents retained by Hagan, the motion 

to compel is more appropriately directed to Bottle 
Rock and/or directly to Hagan. Without question, 

plaintiffs are entitled to review non-privileged doc
uments upon which Hagan's affidavit testimony is 

based. However, for reasons previously stated, the 
Court finds the motion misdirected in this regard 

and DENIES the motion in part, subject to the 
plaintiffs' right to reurge same against the appropri

ate party or non-party. 

Attorney-Client Privilege 
Plaintiff notes that the Arkansas Defendants assert 
a blanket objection based upon the attorney-client 

privilege and that they failed to submit a detailed 
privilege log. However, since the motion to compel 

was filed and prior to motion hearing, the Arkansas 
Defendants have in fact produced a detailed priv

ilege log. Accordingly, plaintiffs' claim of waiver 
due to the Arkansas Defendants! failure to provide a 

privilege log is moot and the motion to compel is 

DENIED IN PART, subject to the plaintiffs' right to 
re-urge their motion in the form of a motion for in 
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camera review and to compel production of defend

ants' privilege log documents, if circumstances war
rant. 

Retain.er Agreements 
Generally speaking, attorneis retainer agreements 

are not privileged. The identity of Hagan's clients 
and the purposes for which he was retained is not 

privileged . .[EN.lQl Additionally, information relat
ing billing, contingency fee contracts, fee-splitting 

arrangements, hourly rates, hours spent by attor
neys working on the litigation, and payment attor
ney's fees does not fall within either the attorney-cli

ent or the work product privilege. [FN3IJ Billing 
statements, phone logs, transmittal letters, fax cover 
sheets and/or records which simply reveal the 
amount of time spent, the amount billed and the 

type of free arrangement are fully subject to discov
ery and, similarly, the purpose for which an attor

ney was retained and the steps taken by the attorney 
discharging his obligations are not privileged. 

[FN32J Accordingly, 

FN30. See N!(uven v. Excel Corp .. 197 
F.3d 200. 206 (5th Cir.1999). 

EN.1L Southern Scrap Material Co. v. 
Fleming, ef ai, 2003 W. 21474516 * 13 
(E.D.La.) (Knowles, M. J.)(citing 1n re 
Central Gulf Line... 2001 WL 30675 *2 
CE.D.La.), Tonti Properties v. The Sher
win-Williams Co. 2000 WL 5060 J 5 
CE.D.La.), C.J. Calamia Const. Co" Inc. v. 
ArdcolTraverse un Co. LLC. 1998 WL 

395130 * 2 (E.D I a )(Clement, J.». 

FN32. [d. at n. 40. 

*12 IT IS ORDERED that the plaintiffs' Motion to 
Compel is GRANTED IN PART and DENIED IN 
P ART, all as more specifically set forth above. 

Not Reported in F.Supp.2d, 2004 WL 737463 
(E.D.La.) 

END OF DOCUMENT 
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United States District Court, 
W.D. Pennsylvania, 

Mark HOHIDER, and Robert Dipaolo, On Behalf 
of Themselves and All Others 
Similarly Situated, Plaintiff, 

v. 
UNITED PARCEL SERVICE, INC., and Does 

1-100, Defendant. 
Preston Eugene Branum, On Behalf of Himself and 

All Others Similarly Situated, 

Plaintiffs, 

v. 
United Parcel Service, Inc., and Does 1-100, De

fendants. 

Civil Action No. 04-363. 

April 28, 2009. 

BacI{ground: Defendant filed emergency motion to 
stay coures order requiring in camera review of cer

tain documents pending appeal of that order. 

Holding; The District Court, Jov Flowers Conti, J., 
held that in camera review of withheld documents 

Was not only proper, but necessary in order to de
termine whether they Were subject to discovery 

privilege as "coren work product documents. 

Motion denied. 

West Headnotes 

ill Federal Civil Procedure <£;:;:;:>1551 
170Ak1551 Most Cited Cases 

A duty to preserve is an affirmative obligation, 
which arises when the party in possession of the 

evidence knows that litigation by the party seeking 
the evidence is pending or probable and the party in 

possession of the evidence can foresee the harm or 
prejudice that would be caused to the party seeking 

the evidence if the evidence were to be discarded; 
while a litigant is under no duty to keep or retain 

every document in its possession, even in advance 
of litigation, it is under a duty to preserve what it 
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knows, or reasonably should know, will likely be 
requested in reasonably foreseeable litigation. 

ill Federal Civil Procedure <£;:;:;:>1623 
170Ak1623 Most Cited Cases 

In camera review of withheld documents was not 
only proper, bnt necessary in order to determine 

whether they were subject to discovery privilege as 
t1 coret1 work product documents. 

Anita M, Laing, Dayid R. Scott, Erin G. Comite, 

Scott & Scott, Colchester, CT, Arthur L, Shimder. 
Ill, Donald A, Broggi., Luis E Lorenzana, Scott & 

Scott LLP, Gary D, Foster, Stephanie A, Hackett, 

San Diego, CA, Beth A. Kaswan, Judith Scolnick, 

Scott & Scott, LLP, New York, NY, Christian Ba
,gin. Wienand & Bagin, Pittsburgh, PA, Geoffrey 

M. Johnson, Scott & Scott, Chagrin Falls, OH, 
Walter W, Ness, Scott & Scott, LLP, Cleveland 

Heights, OH, Judith B. Goldstein, Equal Justice 
Foundation, Columbus, OH, for Plaintiffs. 

Charles A. Gartland. II, Glenn G. patton, Leslie E. 
Wood, R, Steve Ensor, Alston & Bird, Atlanta, GA, 

David 1. McAllister, Joseph E. Culleiton, Perry A. 
Napolitano, Reed Smith, Pittsburgh, PA, Dod K. 
Bernstein, Equal Employment Opportunity Com

mission Office of General Counsel, Washington, 
DC, for Defendants, 

MEMORANDUM ORDER 
JOY FLOWERS CONTI, District Judge. 

*1 Pending before the court is an emergency mo
tion to stay (Doc. No. 394) filed by defendant 
United Parcel Service, Inc, (HUPSH), UPS seeks to 

stay (Doc. No, 379) this court's order req~iring in 

camera review of certain documents (the "withheld 
documents!!) pending appeal of that order to the 

United States Court of Appeals for the Third Cir
cuit. For the reasons set forth below and as more 

fully set forth on the record at the hearing held 

April 23, 2009, the court will deny the motion to 
stay until the special master1s report and recom

mendation number 3 on the disposition of defend-
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ant's assertions of privilege over its litigation hold 
materials is resolved in accordance with the direct

ive set forth below. 

As explained at the April 23, 2009 hearing, this 
Court has serious concems about defendant's con
duct and the events preceding this motion which 

cause the court to question the timing of the filing 
of this motion as well as the timing of defendant1s 

application to enforce stay in the United States 
Court of Appeals for the Third Circuit. 

Background of Appointment of the Special Mas

ter 

On July 16, 2007, this court certified a class of 
plaintiffs in this case, Defendant appealed that de

cision, and on February 8, 2008, the United States 
Court of Appeals for the Third Circuit stayed pro
ceedings in this case pending decision on the ap

peal. Prior to the appeals court staying the proceed

ings, plaintiffs had filed a motion for preservation 
order IBllJ. and motion for sanctions alleging that 

UPS had not sufficiently preserved e-discovery ma
terials for this litigation (the !lmotions"). On 

December 19, 2007, the court appointed a special 
master to prepare a report and recommendation 

concerning the motions. After the court of appeals 
stayed the proceedings in this case, the parties dis
puted whether the stay affected the jurisdiction of 

this court to resolve the collateral issues raised in 

plaintiffs' motions. The special master suspended 
his duties, and this court inquired of the court of ap

peals whether the stay extended to the motions. On 
July 31, 2008, after the parties had a full opportun
ity to brief the issue, the court of appeals determ
ined that the stay did not extend to the motions. In 

August 2008, the special master resumed his duties 
under the order appointing him. 

After August 2008, the court received regular up

dates from the special master, held a status confer
ence with the parties specifically to discuss the du

ties of the special master, and did not receive any 
objection from the parties concerning the nature, 

scope, or expense of the special master's duties. The 
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special master has filed two comprehensive reports 
with the court. The first report, dated February 18, 
2009, addressed the trigger of the duty to preserve 

and the scope of relevant evidence, (Special Master 

Report and Recommendation No, 1, Preliminary 
Determination of Relevant Evidence (Docket No. 

309).) The second report, dated February 25, 2009, 

addressed most of the privilege issues associated 

with defendant's litigation hold efforts, (Special 
Master Report and Recommendation No, 2, First 

Disposition of the Parties' Assertions of Privilege 
and Protection (Doc, No, 310).) The special master 
sought and received the court's approval to file a re

placement to Report and Recommendation No, 2 

(the !1replacement report") so that all the parties' ar

guments and evidence relating to the privileges as
serted for litigation hold materials could he ad

dressed in a single report. (Order Granting Special 
Master Request for Modification of Schedule (Doc. 

No, 315),) This court expected to receive that re
placement report in April 2009, The defendant's re

cent procedural maneuvering prevented the court 
from having the replacement report timely filed. 

Duty to Preserve 

*2 ill A duty to preserve is an "affirmative obliga
tion,!I which arises "when the party in possession of 

the evidence knows that litigation by the party 
seeking the evidence is pending or probable and the 

party in possession of the evidence can foresee the 
harm or prejudice that would be caused to the party 

seeking the evidence if the evidence were to be dis
carded, n Kounelis v Sherrer 529 F .Supp.2d 503. 
518 ID.N.J.2008l. "While a litigant is under no duty 
to keep or retain every document in its possession, 
even in advance of litigation, it is under a duty to 

preserve what it knows, or reasonably should know, 
will likely be requested in reasonably foreseeable 

litigation." Scart v. TBMCom .. 196 F.R.D. 233 249 
CD.N,j,2000); see Winters v. Textron Inc .. 187 

F.R.D. 518, 520 IM.D.Pa.1999l (finding that know
ledge of even a potential claim is sufficient to im

pose a duty to preserve evidence); Bowman v. 
American Medical Svstems Inc, No. 96-7871. 
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1998 WL 721079, at *3 CE.D.P •. Oct. 9.1998) ("A 

party which reasonably anticipates litigation has an 
affirmative duty to preserve relevant evidence U

); 

Barsoum v. NYC Housim! Authority 202 F.R.D. 
396.400 (S.D.N.Y.200l) (citing KrQllisch v. United 

Stales. 150 F.3d 112. 126 (2d Cir.l998) ("A party 
has a duty to retain evidence that it knows or reas

onably should know may be relevant to pending or 
future litigation. ")). 

Duty of Candor to the Court 

Rule 3.3 of the Pennsylvania Rules of Professional 

Conduct, applicable to attorneys appearing before 
this court, states in relevant part: 

Rule 3.3. Candor Toward the Tribunal 
(a) A lawyer shall not knowingly: 
(1) make a false statement of material fact or law 

to a tribunal or fail to correct a false statement of 

material fact or law previously made to the 
tribunal by the lawyer; 

In certain circumstances, "failure to make a disclos
ure is the equivalent of an affirmative misrepresent
ation.!1 Rule 3.3 Pa. Rules Prof. Conduct cm. ~ 3. 

Possible Misrepresentations or Omissions by 
UPS to Plaintiffs and to the Court 

It is apparent to the court that UPS was not forth

right in informing plaintiffs and the court about the 

nature and scope of UPS's preservation efforts. For 
example, defendant's counsel wrote a letter to 

plaintiffs' counsel in 2005 stating that defendant 
was "in the process of placing a 'Hold,' as that term 

is defined in the UPS Records Manual, on all cat
egories of documents requested by Plaintiffs in the 

litigation." (1. Culleiton letter to C. Bagin at 3-4, 
May 3, 2005.) It was also represented to plaintiffs' 

counsel that defendant was "even going a step fur
ther and disseminating a memorandum to applic

able managers throughout the Company which de
scribes the litigation and further details the records 

that are to be held from destruction." (Id.) 

Defendant, however, did not issue the hold at that 
time, did not disseminate the hold memorandum, 
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and it did not advise plaintiffs of its failure to do so. 
Similarly defendant did not disclose, until after the 

special master investigation was commenced in Au
gust 2008, that a litigation hold was not issued until 

February 2006--approximately two years after this 
case was filed. 

*3 The court directs the special master to review 
these and other statements made Or not made by de

fendant and its counsel and to make findings and 
recommendations in the replacement report regard

ing whether any of defendant's conduct affects its 
privilege assertions. 

Circumstances Surrounding Defendant's Motion 
to Stay 

The court is very troubled by defendant's efforts to 
delay or stop the court's resolution of the motion 

concerning whether defendant failed to preserve 

electronically stored information ("ESI"). The court 
reviewed Report and Recommendation Number 1 
and Report and Recommendation Number 2. In the 

first report, the special master made numerous find

ings and recommendations regarding the trigger to 
the duty to preserve and the scope of relevant in
formation. The special master recommended that 

the court reject a number of positions taken by de

fendant on issues critical to the spoliation analysis. 
For example, defendant took the position that it had 
no duty to preserve relevant ESI until the case was 

certified, some three years after the lawsuit was 
filed. The special master recommended that the 

court find that defendant's duty to preserve included 

ESl. (Report and Recommendation No. I at 11-14.) 
The special master also recommended that the court 

(a) reject defendant's arguments that certain work
ers' compensation information was not subject to a 

duty to preserve (id. at 21-24), (b) find that the duty 
to preserve encompassed a broader scope of evid

ence than defendant contends (id. at 25-35), (c) and 
reject defendant's argument that this case be limited 

to defendant's formal ADA accommodation request 
process (id. at 36-44). Lfl!.ll 

In his report and recommendation on privilege, the 
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special master also recommended that the court re

ject certain positions asserted by defendant, while 
at the same time recommending that the court sus

tain other of defendanfs privileges. For example, 

the special master recommended that the court re
ject defendant's assertion of privilege over an e
mail dated May 12, 2005 sent by 1. Herron (the 
1!Henon Email!!). (Report and Recommendation No. 

2 at 40-46.) As the court noted at the April 23, 2009 

hearing, this email is central to defendanes 2005 
preservation efforts and, based upon the court's own 
review of this email and the evidence defendant 

offered in support of this privilege, the court con
cludes there is little likelihood that this court could 

find the Herron Email to be privileged. The special 
master also recommended that the court ovenule 

defendant's privilege assertions relating to the 
emails sent by non-lawyers to other non-lawyers 

forwarding the Herron Email. (Id. at 46-49.) 

After the special master issued these two reports, 
defendant undertook certain actions to delay or stop 

the investigation ordered by this court. First, de
fendant asked the United States Court of Appeals 

for the Third Circuit to stay the court-ordered spe
cial master's completion of his duties. Second, de

fendant refused to submit the withheld documents 
for in camera review. The defendant's timing and 

motives appear suspicious for the reasons more 
fully explained at the April 23, 2009 hearing. 

*4 With regard to defendant's application to stay 
the special master's completion of his duties, the 

court is very troubled that defendant did not ask 
this court to address whether the special master's 

actions were inappropriate or unduly expensive be
fore seeking intervention from the court of appeals, 

Under the special master appointment order, de
fendant has the right and ability to seek this court's 

review of anything the special master did or did not 
do. In addition, if defendant honestly believed that 

this court was violating the stay issued by the court 

of appeals, defendant should have raised that issue 
in the first instance with this court. If defendant 

was truly concerned about the scope and cost of the 
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investigation, there was no reason for it not to bring 

those concerns to the court. Because defendant did 
not do so, the court is skeptical about the timing of 

defendant's recent actions. In particular, the court is 
concerned that defendant is seeking to delay or stop 

the court's ability to resolve the pending motion for 
sanctions, because the special master is uncovering 
information defendant was otherwise loathe to dis

close in a timely and cooperative manner and be
cause defendant does not like the recommendations 

the special master has already made to the court. At 
the hearing April 23, 2009, defense counsel repres

ented to the court that the withheld documents are 
innocuous emails. The court, however, can not de

termine the import of the withheld documents 
without reviewing them in camera, 

ill With respect to the court's order requiring de
fendant to produce documents for in camera re

view, the court found no precedential authority in 
support of the defendant's refusal to comply with 
that order. No lawyer had ever previously advanced 

to this court the argument that a trial court may not 

review allegedly privileged documents in camera. 

Indeed, the court is frequently called upon to re

view such documents because it is the only way, in 
many cases, to determine whether the documents 

are privileged. In this case, the court finds that in 
camera review is not only proper, but necessary for 

several reasons: 
• Given the number of documents already pro

duced, the withheld documents (approximately 
40-50 emails) are a minuscule portion of those 

documents. Review of those documents in cam
era would not be time consuming or expensive. 

.. No litigation hold was issued by defendant for 
approximately two years after this case was filed 

and the withheld documents relate to the delay in 

issuing the litigation hold. 
• Despite defendant's assertions that the withheld 

documents are "core" work product, the court 
cannot make that determination without seeing 

them. In fact, defendant produced other seem
ingly "core" work product documents for in cam

era review in this case, but it has chosen for un-
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disclosed reasons to draw the line on these al
legedly "coreH work product documents. 

• Based upon the descriptions and recipients of 

some of the withheld documents from defendant's 
privilege log, the court doubts defendant's "core" 

work product claims can be sustained for all the 
withheld documents. 
*5 • Without reviewing the documents, it is im

possible to determine whether the privilege over 
such documents was waived through defendanfs 

conduct in this case--conduct that the court views 

as troubling and which may implicate a potential 
basis for waiver. 
• The special master's inability to review these 

documents in camera will render him unable to 
make findings and recommendations to the court 

in his next report, thereby adding time and ex
pense for the parties and the court to resolve fi

nally this motion concerning preservation of 
evidence. 

ORDER 

AND NOW this 28th day of April 2009, for the 
reasons set forth above and as set forth on the re

cord, the Emergency Motion to Stay (Doc. No. 394) 
filed by defendant, United Parcel Service, Inc. is 
hereby DENIED. 

IT IS FURTHER ORDERED that the special mas

ter shall submit his report and recommendation on 
the disposition of the parties' assertion of privilege 

not later than May 4, 2009, excluding the withheld 
documents. The parties shall have seven calendar 

days to file their objections to, or motions to adopt 
or modify, the special master's report. If the special 

master recommends that the Herron Email is not 
privileged and the court adopts that recommenda

tion, 1) defendant shall turn over the withheld doc
uments to the special master within two business 

days of the coures entry of an order adopting that 
finding; and 2) the special master shall file a sup

plemental report and recommendation concerning 
whether any or all of the withheld documents are 

privileged. 

The special master's April 30, 2009 deadline to sub-

Page 5 

mit a report to the Court on phase two (see Order 
Regarding Special Master Proceedings at 4, Dec. 

23, 2008 (Docket No. 285)) is postponed to a date 
to be detennined. 

FNJ The motion for preservation order 
was resolved by the parties through a con

sent order in which the parties agreed to 

the efforts which should be taken in the fu
ture to preserve potential relevant electron

ic evidence. (Doc. No. 286 filed December 
23,2008.) 

FN2 The parties were not required to ob

ject to this first report since it was an inter
im report by the special master to provide 

guidance for the parties. At this time, the 
court has not yet adopted or rejected the 

special master's recommendations. 

--- F.R.D. ----, 2009 WL 1163931 (W.D.Pa.) 

END OF DOCUMENT 
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Pension plan participants brought action against 

plan administrator under Employee Retirement In
come Security Act (ERISA), seeking interest on 

wrongfully delayed benefits and challenging offset 

of union retirement benefits against ERISA pension 
benefits. The United States District Court for the 

Eastern District of Pennsylvania, Franklin S. Van 

Antwerpen, 1., denied participants1 motion for class 

certification, 1998 WL 633700. found that memor
andum prepared by administrator1s attorney was 

protected work product, entered summary judgment 
for administrator on interest claims, 1998 WL 
90] 545. dismissed offset claim, held that interest 

was limited under doctrine of laches, 1999 WL 
124392. held on reconsideration that participants 

were entitled to interest but that it should be calcu
lated at statutory interest rate, 1999 WL 179794, 

and denied participants' renewed motion for class 
certification and entered final judgment for parti

cipants, 1999 WL 554591. Appeal was taken. One 
of the participants filed separate action reasserting 

offset claim. The District Court entered summary 
judgment for administrator, 2000 WL 633007, and 

appeal was taken. Appeals were consolidated. The 
Court of Appeals, Nygaard, Circuit Judge, held 

that: (1) District Court did not abuse its discretion 
in calculating interest on delayed benefits based on 

post-judgment interest rate established by statute, 
rather than on actual rate of retum earned by plan; 

(2) District Court erred in its application of doctrine 
of laches; (3) participants could not represent class 

challenging plan's offset of union retirement bene
fits, inasmuch as partiCipants' claims were moot be

fore they filed complaint; (4) proposed class of par
ticipants and beneficiaries who had received or 

would receive retroactive payments of delayed be
nefits was overbroad; (5) District Court abused its 

discretion in determining that legal memorandum 
prepared by plan1s attorney was work product; and 

(6) Court of Appeals would not entertain adminis

trator's cross-appeal ostensibly challenging decision 
that participants were entitled to interest. 

Affirmed in part, reversed in part, and remanded. 

West Headnotes 

ill Interest C;:;:>31 
219k31 Most Cited Cases 

District court did not abuse its discretion in calcu

lating interest on wrongfully delayed ERISA pen-
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sian benefits on statutOlY post-judgment interest 

rate, rather than on actual rate of return that pension 
plan earned during period when it wrongfully 

delayed payment; return realized by plan in excess 
of rate established by statute was result of plants in
vestment expertise and labor, as well as risk that 
plan, not participants, bore. 28 U.S.C.A. § 1961; 
Employee Retirement Income Security Act of 1974, 

§ 2 et seq., 29 U.S.C.A. § 1001 et seq. 

ill Federal Courts C;=763.1 
170Bk763.l Most Cited Cases 

Review of district couds interpretation and applic
ation of prior Third Circuit case would be plenary. 

ill Interest C;=13 
219k 13 Most Cited Cases 
A beneficiary may bring an action under ERISA 

against a pension plan to recover interest on bene
fits the plan paid after some delay, but without the 
beneficiary having sued under ERISA to recover 
the benefits themselves. Employee Retirement In
come Seeurity Aet of 1974, § 2 et seq., 29 U.S.C.A. 
§ 1001 et seq. 

m Interest C;=I3 
219k13 Most Cited Cases 

Interest on delayed ERISA benefits is an equitable 
remedy left to the discretion of the trial court. Em
ployee Retirement Income Security Act of 1974, § 
2 et seq., 29 U.S. CA. § 1001 et seq. 

ill Interest C;=67 
219k67 Most Cited Cases 

Interest on delayed ERISA benefits is pre
sumptively appropriate. Employee Retirement In
eome Seeurity Aet of 1974, § 2 et seq., 29l1.S.C.A 
§ 1001 et seq. 

lJil Labor and Employment C;=403 
231 Hk403 Most Cited Cases 

(Formerly 296k21) 

ERISA does no more than protect the benefits 
which are due to an employee under a plan. Em
ployee Retirement Income Security Act of 1974, § 

2 et seq., 29 U.S.C.A. § 1001 etseq. 

ill Interest C;=63 
219M3 Most Cited Cases 

District court erred in its application of 
Pennsylvania doctrine of laches to ERISA plan par
ticipants! action for interest on wrongfully delayed 
benefits, in that court concluded that laches should 
follow general six-year statute of limitations given 
absence of fraud Of concealment, but failed to de
termine that the two elements of laches, i.e., inex
cusable delay and prejudice, were satisfied. Em
ployee Retirement Income Security Act of 1974, § 

2 et seq., 29 U.S. CA. § 1001 et seq. 

l.!il Equity C;=84 
ISQk84 Most Cited Cases 
As an equitable doctrine, the decision to apply 
laches is left to the sound discretion of the district 
court. 

I2l Federal Courts C;=813 
170Bk813 Most Cited Cases 
General. 

Appellate review of a lower court's application of 
the doctrine of laches is limited to a review for ab
use of discretion; nevertheless, in the exercise of its 
discretion, the district court must correctly apply 
the governing law. 

W!l Equity C;=72(1) 
150k72(1) Most Cited Cases 

Under Pennsylvania law, the doctrine of laches has 
two elements: (1) inexcusable delay, and (2) preju
dice. 

J1ll Federal Civil Procedure C;=161.1 
170Akl61.1 Most Cited Cases 
In addition to the requirements expressly enumer
ated in the rule governing class actions, class ac
tions are subject to more generally applicable rules 
such as those governing standing and mootness. 
Fed.Rules Civ.Proe.Rule 23, 28 U.S.C.A. 

ll1l Federal Civil Procedure C;=103.7 
170Ak103.7 Most Cited Cases 

A plaintiff who lacks the personalized, redress able 
injury required for standing to assert claims on his 
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or her own behalf would also lack standing to assert 

similar claims on behalf of a class. 

u..;n Federal Civil Procedure €=164.S 
170Ak164,5 Most Cited Cases 

Even a plaintiff with standing is generally disquali
fied from representing a class if his or her individu

al claim becomes moot before the proposed class is 
certified; however, there are exceptions to this gen

eral rule. 

LW Federal Civil Procedure €=164.S 
170Ak164,5 Most Cited Cases 
So long as a class representative has a live claim at 

the time he or she moves for class certification, 
neither a pending motion nor a certified class action 

need be dismissed if his or her individual claim 
subsequently becomes moot; if, on the other hand, 

the putative class representative's individual claim 
becomes moot before he or she moves for class cer

tification, then any subsequent motion must be 
denied and the entire action dismissed. 

112 Federal Courts €=817 

170Bk817 Most Cited Cases 
A decision to certify, or to deny certification of, a 

class action is reviewed for abuse of discretion. 

J.lfil Federal Courts €=817 
170Bk817 Most Cited Cases 

The Court of Appeals may find an abuse of discre

tion with respect to a decision to certify, or to deny 
certification of, a class action where the district 

coures decision rests upon a clearly erroneous find
ing of fact, an errant conclusion of law, or an im

proper application of law to fact. 

U1l Federal Civil Procedure €=164.5 

170Ak164,5 Most Cited Cases 

ERISA pension plan participants could not repres
ent class challenging plan's offset of union retire

ment benefits against their ERISA pension plan be
nefits, inasmuch as participants settled their offset 

claims through administrative channels, rendering 
their claims moot, before they filed complaint. Em

ployee Retirement Income Security Act of 1974, § 

2 et seq" 29 U,S.CA, § 1001 et seq, 

ill!l Federal Civil Procedure €=184.5 

170Ak184,5 Most Cited Cases 
District coUrt did not clearly err in determining that 

proposed class of participants and beneficiaries 
who had received or would receive retroactive pay

ments of delayed ERISA pension plan benefits was 
overbroad, in action seeking interest on such pay

ments; interest was equitable remedy dependent 
upon individual facts of each claim, and need for 
individualized determinations was valid reason fOf 

denying class certification. Employee Retirement 

Income Security Act of 1974, § 2 et seq" ~ 
U.S,CA, § 100) ot seq,; Fed,Rules Civ,Proc,Rnle 
23 28 U,S,C A, 

ll2l Federal Civil Procedure €=1604(1) 

170Ak 16040l Most Cited Cases 
(Formerly 170Ak1600(3)) 

District court abused its discretion in detennining 
that legal memorandum prepared by ERISA plan's 

attomey analyzing merits of participant's adminis
trative claim for interest on delayed benefits was 

protected from discovery by doctrine of work
product immunity. inasmuch as district court's con

clusion that memorandum was prepared in anticipa
tion of possible future litigation was based on as

sumptions. Employee Retirement Income Security 
Act of 1974, § 2 et seq" 29 U,S,CA. § 1001 et seq,; 
Fed,Rules Civ,Proc,Rule 26(b)(3), 28 U,S,C,A. 

IMli Federal Courts €=820 
170Bk820 Most Cited Cases 
Discovery orders afe reviewed for abuse of discre

tion. 

Wl Federal Civil Procedure €=1604(1) 
170Ak1604(]) Most Cited Cases 

(Formerly 170Ak1600(3)) 
The doctrine of work-product immunity shelters the 

mental processes of the attorney, providing a priv
ileged area within which he or she can analyze and 

prepare his or her client's case. 

Illl Federal Civil Procedure €=1604(1) 
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J 70Ak1604!ll Most Cited Cases 
(Formerly 170Ak1600(3» 

A party claiming work-product immunity bears the 
burden of showing that the materials in question 
were prepared in the course of preparation for pos

sible litigation. 

Inl Federal Civil Procedure €;o;;>1604(1) 
170Ak1604()) Most Cited Cases 

(Formerly 170Ak1600(3» 
Work product prepared in the ordinary course of 
business is not immune from discovery. Fed.Rules 
Civ.Proe.Rllle 26(10)(3) 28 U,S C A. 

JMl Courts €;o;;>90(2) 
106k90(2) Most Cited Cases 

1241 Federal Courts €;o;;>612.1 
170Bk612.1 Most Cited Cases 

JMl Federal Courts €;o;;>915 
170Bk915 Most Cited Cases 
Court of Appeals would not entertain ERISA plan 
administrator's appeal ostensibly challenging de

cision that participants were entitled to interest on 
delayed benefits, but limiting its argument to chal

lenge to Court of Appeals' decision in prior case, 
inasmuch as administrator failed to raise such issue 

below and thus waived it, administrator's arguments 
were hypothetical, lacking concrete, particularized 

facts necessary to support sound judicial decision, 
and prior decision could be overturned only by en 

bane court. Employee Retirement Income Security 
Act of 1974, § 2 et seq., 29 U.S.C.A. § 100) et seq. 
*127 Alan M. Sandals Esq. (argued), Howard J. 
[,anger, Esq., Sandals, Langer & Taylor, Phil

adelphia, P A, Attorneys for Appellants. 

G. Stewart Webb Jr., Esq. (argued), Venable, 

Baetjer & Howard, Baltimore, MD, Attorney for 

Appellees. 

*128 BEFORE: NYGAARD, ALITO, and JOHN R. 
GIBSON, [EN*] Circuit Judges. 

FN* The Honorable John R. Gibson, 
United States Circuit Judge for the Eighth 

Circuit Court of Appeals, sitting by desig

nation. 

OPINION OF THE COURT 
NYGAARD, Circuit Judge. 

Appellants, Arnold Holmes and Lawrence Holly
field, filed a civil action against Appellees pursuant 
to §§ 404 and 502(a) of the Employment Retire
ment Income Security Act. 29 U.S.C. §§ 1104 & 

1 J32(a). The District Court had jurisdiction over 

the action pursuant to 29 U.S.C. § 1 132(e)(1). We 
have jurisdiction to review the District Court's final 
order pursuant to 28 U.S.C. § 1291. 

Appellants, plaintiffs below, successfully prosec
uted their claim to interest on pension benefits they 
received after a decade and a half of delay. Never

theless, Appellants challenge two equitable limita
tions the District Court placed on the interest it 

awarded. They also challenge the District Court's 
refusal to certify two classes of plaintiffs they pro

posed for class action purposes. Finally, they chal
lenge the District Court's ruling that a legal memor

andum they sought to discover was protected by the 
doctrine of work-product immunity. We will af

finn in part, and reverse in part. 

Appellees, defendants below, cross appeal, ostens
ibly raising an issue as to whether the District Court 

erred by concluding that Appellants were entitled to 
any interest at all, regardless of the limitations it 

imposed. Rather than directly challenging the Dis
trict Court's decision, however, they limit their ar

gument to a critique of our decision, which the Dis
trict Court correctly found controlling, in Fofta v 
Trustees of'the United Mine Workers orAm. Health 
& Retirement Fund. 165 F.3d 209 (3d Cif.) 998) 
(holding that ERISA permits actions to recover in

terest on wrongly withheld benefits even where the 
benefits were paid before litigation). We hold that 

the argument is not properly presented in this ap
peal, and decline to entertain it. 

1. Background Facts & Procedure 
Appellants, as well as the members of the plaintiff 
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classes they seek to certify, are participants in, Of 

beneficiaries of, the Pension Plan of Bethlehem 
Steel Corporation and its Subsidiary Companies 
(hereafter referred to as Hthe Plan !l). Prior to a 

1977 amendment, the Plan required that benefits 

due under the Plan be offset (i.e., reduced) by the 
amount of any pension benefits the relevant parti

cipant received from any source other than the Plan 
itself. In July 1977, the Plan was amended so that 

the offset requirement applied only to non-plan 
pension benefits 1!attributable to employment with 
an Employing Company.!1 See Bethlehem 1977 

Salaried Pension Plan § 3.8 (I.A. at 128-29). In 

other words, after the 1977 amendment, non-Plan 
pension benefits received from sources falling out

side the definition of an Employing Company are 
not deducted from benefits received from the Plan 

itself. 

The Plan defines an HEmploying Company" to 

mean Bethlehem Steel, any Bethlehem Subsidiary 
that has adopted the Plan, and "any corporation 

which, prior to July 31, 1966, was merged into or 
consolidated with any such subsidiary company or 

with" Bethlehem Steel. See Bethlehem Steel 1977 
Salaried Pension Plan at 2 (I.A. at 120). Addition

ally, the Plan provides that benefits received from 
sources falling within the definition of an Employ

ing Company are offset only to the extent they were 
earned during a period in which the participant was 

being t1 credited with continuous service for the pur

pose of calculating the amount of any regular pen
sion under[the] Plan." Id. at 19-20 (I.A. at 128- 29). 

Appellants Holmes and Hollyfield both worked for 
Bethlehem Steel subsidiaries prior to their respect

ive retirements, and both participated in the Plan. 
After retiring *129 in 1977, Hollyfield applied for 

pension benefits from both the Plan, and from the 
United Mine Workers of America Retirement Fund. 

Unlike the Plan, the UMW A Fund is not employer 
specific. Rather, it is a multi-employer plan provid

ing benefits to all workers represented by the UM

WA. Like the Plan, however, it is funded entirely 
by employer contributions, including contributions 

from Bethlehem Steel and its subsidiaries. 

Following his retirement, the Plan awarded Holly

field $214.13 in monthly pension benefits, effective 
December 1, 1977. Nearly a year later, in Novem

ber 1978, his application for UMWA benefits was 
granted in the amount of $250 per month, retroact

ive to September 1, 1977. Thereafter, the Plan no
tified Hollyfield that his Plan benefits would be re

duced by the full amount of his UMW A benefits. 
Thus, because his UMW A benefits were greater 
than this Plan benefits, Hollyfield's Plan benefits 

were eliminated altogether. Additionally, because 
his UMW A benefits award was retroactive, the Plan 

also required Hollyfield to repay all Plan benefits 
he had previously received. Hollyfield complied, 

paying the Plan $2,449.56 in previously received 
benefits. The Plan did not request, and Hollyfield 

did not pay, interest on the repaid benefits. 

Appellant Holmes retired in 1980 and, like Holly
field, applied for pension benefits from both the 

Plan and from the UMW A Fund. The Plan awarded 
him a monthly benefit of $1,224.36, effective Feb

ruary I, 1981. In October 1981, the UMWA Fund 
awarded Holmes a monthly benefit of $290.00, ret

roactive to November 1980. As it did with Holly
field, the Plan determined that all of Holmes' UM

W A benefits should be offset against his Plan bene

fits. And, again, it required Holmes to repay all 
offset amounts already received. Thereafter, 
Holmes repaid the Plan $2,825.00, reflecting prin

cipal only and no interest. 

In 1994, Hollyfield's son contacted Plan adminis
trators regarding his father's Plan benefits. In a 

subsequent investigation, the Plan determined that 
none of Hollyfield's UMW A benefits were earned 

during a period in which he was being credited with 
continuous service for purposes of calculating his 

Plan benefits. In other words, the Plan concluded 
iliat none of Hollyfield's UMW A pension should 

have been offset against his Plan benefits during the 

17-year period since he had retired. Consequently, 
the Plan paid Hollyfield a lump sum of $47,553 in 

past-due benefits. That sum represented past-due 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 



213 F.3d 124 Page 6 

213 F.3d 124,47 Fed.R.Serv.3d 339, 24 Employee Benefits Cas. 2243 

(Cite as: 213 F.3d 124) 

principal only) and did not include any interest pay~ 

ments for the period of delay. 

A similar series of events in 1997 led to Holmes' 
collection of $24,514 in past-due Plan benefits. In 
contrast to Hollyfield's case, however, the Plan de
termined that Holmes eamed 65% of his UMWA 
benefits at the same time he was being credited 

with continuous service for purposes of calculating 
his benefits under the Plan. Therefore, his lump

sum payment amounted to only 35% of the Plan be
nefits that had been offset in the sixteen years since 

his retirement, not the 100% that Hollyfield had re

covered. 

Shortly after Holmes received his past-due benefits, 
his attorney placed a call to the Plan's offices, In a 

conversation with an assistant to the Plan's adminis
trator, the attorney claimed that Holmes was en

titled to interest on his pastdue benefits as well as 
the principal. In response, a Plan attomey pre

pared a memorandum analyzing the legal issues 
surrounding Holmes' interest claim. The memor

andum was circulated to other Plan attorneys, as 
well as to its administrator. Thereafter, the admin

istrator informed Holmes' attorney that nothing in 

the Plan provided for interest payments on delayed 
benefits, and that the administrator had determined 
such a payment would not be appropriate, See Let

ter from Dopera to Thornton of 0712211997 (lA. at 

185). Holmes then appealed the denial of his in
terest claim to the Plan's Employee Benefits Ad

ministration Committee. The Committee af
firmed. *130 See Letter from Dopera to Thornton 

of 1011011997 (l.A. at 191). 

In March 1998, Holmes and Hollyfield filed a civil 

complaint against the Plan and its administrators. 
In Count One of the complaint, both Holmes and 

Hollyfield sought interest on their delayed benefits, 
as well as disgorgement of any additional profits 

the Plan may have earned on those benefits during 
the period of delay. Holmes also challenged the 

continuing 65% offset of his UMWA benefits 

against his Plan benefits, arguing that the UMW A 
benefits were not received from an "Employing 

Company." See App, at 20. Count Two alleged 

violations of the fiduciary duty to disclose accurate 

information. See id. at 21, 

The complaint also sought certification of two pro

posed classes of Plan participants and beneficiaries: 
(1) those whose benefits had been, were or would 

one day be erroneously offset; and (2) those who 
had received or one day would receive past-due be

nefits but neither interest nor disgorgement of un
just gains. On August 12, 1998, the District Court 

denied the motion for class certification without 
prejudice, granting Appellants leave to refile their 

motion after additional discovery. 

During the course of discovery, Appellants sought 

to compel production of the legal memorandum 
prepared in response to Plaintiff Holmes' initial 

claim to interest on his delayed benefits. The de
fendants argued that the memorandum was protec

ted by both the attorney-client privilege and the 
doctrine of work-product immunity. A Magistrate 

Judge rejected the attorney-client privilege claim~ 
but concluded that the memorandum was protected 

from discovery under the work-product immunity 
doctrine. The District Court affinned, concluding 

that the Magistrate Judge's reasoning was neither 
clearly erroneous nor contrary to law. 

After answering Appellants' complaint, the defend

ants moved for summary judgment on both of its 
counts. With respect to Count One, the defendants 

argued that neither ERISA nor the Plan required 
payment of interest "when retroactively awarding 
benefits to a participant!1 See Def.'s Motion for 

SJ. at 4 (l.A. at 49). The District Court agreed, 

and granted summary judgment in favor of the de
fendants on Count One's interest claims, 

The court also ruled that Plaintiff Holmes had 
failed to exhaust his administrative remedies with 

respect to his continuing-offset claim. Con
sequently, the court dismissed the claim without 

prejudice, Holmes subsequently reasserted the 

claim in a separate law suit See Holmes v. Pen
sion Plan of Bethlehem Steel and Subsidiary Cos., 
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No. 99-CV-2369 (E.D. Pa., filed May 7,1999) (I.A. 

at 591). The District Court also granted summary 
judgment for the Defendants on Count Two1s 

breach-of-fiduciary-duty claims, ruling that they 

were barred by the statute of limitations. There
after, the court entered final judgment and closed 

the case. 

On February 4, 1999, the District Court granted 
Appellants1 motion for reconsideration of their in

terest claims based on our intervening decision in 
Fotfa v. Trustees ot the United A1ine Workers of 
Am Health & Refirement Fund 165 F3d 209 (3d 

Cir.1998) (holding that ERISA pelmits actions to 

recover interest on wrongly withheld benefits even 
where the benefits were paid before litigation). At 

the same time, the court also ruled that the doctrine 
of laches would limit the period for which interest 

could be recovered, and that Pennsylvania's general 
six-year statute of limitations provided the appro
priate limitations period, See Mem, & Order of 

02/04/1999 at 5-7 (I.A. at 528-30). 

In a subsequent Memorandum and Order, the Dis
trict Court ruled that Appellants were entitled to in

terest on their delayed benefits, But, based on a 
balancing of the equities, the court also lUled that 

such interest should be calculated at the post
judgment interest rate specified in 28 U,S,c. § 
l2.hl. See Mem. & Order of 03/2511999 at 3-9 
(J.A. at 528-30). Thus, *131 the court ordered the 

Plan to pay Appellants Holmes and Hollyfield 

$1391.50 and $459.68 respectively as interest on 
their delayed benefits. On March 25, 1999, the 
court closed the case for a second time, 

A few days earlier, Appellants had renewed their 

motion for class certification, once more proposing 
two classes of prospective plaintiffs, Consequently, 

on April 7, Appellants moved the District Court to 
reconsider its order closing the case, and to con

sider their renewed motion for class certification, 
The District Court granted the motion to reconsider, 

but ultimately denied certification of both proposed 
classes, That denial was based on the court's con

clusion that the proposed class definitions were 

overly broad, and that neither class satisfied the 
prerequisites for certification, See Mem, & Order of 

06/30/99 at 7-29 (I.A. at 607-29). The court then 
closed the case for a third time, and Appellants 

filed this appeal. 

On appeal, Appellants argue that the District Court 

erred by: (l) awarding interest at the statutory rate 
rather than requiring the Plan to disgorge the actual 

profits it earned on their delayed benefits; (2) con
cluding that the doctrine of laches applied to limit 

the period for which they could recover interest; (3) 
denying certification of their proposed plaintiff 

classes; and (4) concluding that the legal memor
andum they sought to discover was entitled to 
work-product immunity, 

n Discussion 
A, AppeUanfs Interest Rate Claims 

Will Though ultimately awarded interest on their 

delayed pension benefits, Appellants argue that the 
District Court erred by calculating the award based 

on the post-judgment interest rate established at 2.£ 
U.S.C. § 1961. Relying on our decision in Folta, 
Appellants argue that they are entitled to recover 
interest at the actual rate of return that the Pension 

Plan earned during the period it wrongfully delayed 
payment of their benefits, Our review of the Dis

trict Court's interpretation and application of Fotta 
is plenary. See Holmes v, Millcreek Township Sch 
Dist .. 205 F.3d 583,589 (3d Cir.2000) (citing 1.ouis 

rv Eustein Familv PartnershiD v, Kmart COrD J 3 

F.3d 762. 765-66 (3d Cir.1994)). We conclude, 

however, that it is Appellants, not the District 
Court, who have misinterpreted Fotta. 

ill In Fotta, we held that a beneficiary may bring 
an action under ERISA against a pension plan Uto 

recover interest on benefits the plan paid after some 
delay, but without the beneficiary having sued un

der ERISA" to recover the benefits themselves. 
See id at 210. In earlier decisions, we had already 

recognized that prejudgment interest was available 
where the beneficiary had brought suit under 

ERISA to recover unpaid benefits. See Fotto 165 
F.3d at 212 (citing Schake v. Colt indu'>. Qneratinr: 
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Corp. Severance Plan fOr Salaried Employees 960 

F.2d 1187, J 192 n 4 C3d Cir J 992); An/huts v. Colt 
Indus. Operali,," Corp. 971 F.2d 999. 10\0 (3d 
Cif. J 992)). 

Those earlier decisions were based on recognition 
of the fact that 

H[tJO allow the Fund to retain the interest it 
earned on funds wrongfully withheld would be to 
approve of unjust enrichment. Further the relief 
granted would fall short of making [the claimant] 
whole because he has been denied the use of the 
money which was his. It 

fd. (quoting Short v. Central States, Southeast and 

SQuthwest Areas Pension Fund 729 F.2d 567. 576 
(8th Cir.1984)). Those principles applied, we held 
in Folta, whether the beneficiary ultimately re
covered the wrongfully withheld benefits through 
judicial action, or through non-judicial means. See 

id. 

L±lill Although Fotta makes clear that interest on 
delayed ERISA benefits is an equitable remedy left 
to the discretion of the trial court, id. at 213-15, we 
also held that "interest is presumptively appropri
ate. 1I ld. at 214. We did not, however, *132 offer 
extensive guidance for deciding what rate of in
terest is appropriate in a given case. Recognizing 
the need to fill this gap, as well as its discretion in 
doing so, the District Court in this case turned to 
Fottals two primary justifications for interest 
awards: (1) ensuring full compensation to the 
plaintiff; and (2) preventing unjust enrichment. 
See Mem. of 03125/1999 at 5, (J.A. at 571) (citing 
Folta 165 F.3d at 213). In considering these two 
justifications, the District Court concluded that 
Fotta did not qualify one as more important than 
the other, and that each could result in a different 
interest rate. See id. 

Focusing solely on compensating the plaintiff, the 
court concluded that it would be inappropriate to 
award interest at a rate higher than the essentially 
zero-risk yield on Treasury Bills provided for in 2B. 
u.s.c. § 1961. See id. at 6. In the court's view, it 
would be "highly speCUlative!! to simply assume 

that Appellants would have invested their benefits 
in higher-risk, higher-yield securities, and that to so 
assume would be to reward them for risks they did 
not take. See id. On the other hand, if the only 
objective were to prevent unjust enrichment, dis
gorgement of the defendant's actual profits would 
be the appropriate measure of interest to be awar
ded. See id. Ultimately, the District Court con
cluded that the best way to resolve this apparent 
conflict was to resort to equitable principles. See 

id. at 7. 

Balancing the equities, the District Court concluded 
that requiring the Plan to disgorge its profits 
"would be essentially punitive in nature,!! and that 
punitive measures were inappropriate where the 
delayed payment of benefits was inadvertent rather 
than intentional. See id. The court further con
cluded that "the fact that the Appellants have been 
paid amounts on all of the years, rather [than] the 
amount they are legally entitled to is further evid
ence of good faith." Id. at 7-8. (FNll Therefore, 
the court lUled, restitution was the most equitable 
measure of interest due, and restitution would be 
achieved by awarding interest at the Treasury Bill 
yield rate as calculated according to the analogous 
provisions in 28 U.S.C. § ]961.. Performing the ne
cessary calculations, the District Court then awar
ded Appellants interest at the rate of 5.0 I %. See id. 

at 575-76. 

ENL The court had previously concluded 
that had Appellants been forced to sue for 
recovery of their past-due benefits, the 
statute of limitations would have barred 
them from recovering benefits due more 
than six years prior to the filing of their 
suit. 

Appellants argue that they are entitled to recover 
the much higher rate of interest that the Plan actu
ally earned while their benefits were withheld, ap
proximately 12%, and allege several flaws in the 
District Court's analysis. First, they argue that the 
District Court erred by concluding that requiring 
the Plan to disgorge all profits earned by delaying 
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payment of their benefits would be "punitive in 
nature.1! See Appellants' App. at 26. !lAs a matter 
of logic," they argue, "when a defendant is stripped 
of a benefit it had no right to retain, it is not being 
'punished.' It fd. Although we can find flaws in Ap
pellants' own analysis, we ultimately conclude that 
whether disgorgement is deemed punitive or other
wise, the District Court did 110t abuse its discretion 
by declining to adopt it as a remedy in this case, 

As an initial matter, we note that any return the 
Plan realized in excess of the risk-free yield on 

Treasury Bills during the relevant period would be 
the result of the Plan!s investment expertise and 

labor, as well as additional risk that the Plan, not 
Appellants, bore. Had the Plants investments yiel
ded a lower rate of return than Treasury Bills, or 

even a loss, it would have been the Plan rather than 
Appellants that would have been required to bear 

the resulting loss. 

Indeed, as Appellants concede, in such circum
stances they would have sought, and likely would 

have recovered, interest based on the Treasury Bill 
yield or some other "minimal standard rate. U Ap

pellant's Br. *133 at 29 n. 2. Consequently, requir
ing the Plan to disgorge profits earned as a result of 
risks irreversibly borne and labor otherwise uncom

pensated could be viewed as punitive. Alternat

ively, awarding interest at a rate higher than the 
statutory rate might be viewed as punitive merely 

because it would be higher than necessary to com
pensate Appellants. See Ford v. Uniroval Pension 

Plan 154 F.3d 613. 619 (6th Cir.19981 (concluding 
that awarding interest at a rate that would overcom

pensate the plaintiff would be punitive and would 
contravene "ERISA's remedial goal of simply pla

cing the plaintiff in the position he or she would 
have occupied but for the defendant's wrongdo

ing."). 

In any event, what matters is not how the District 
Court characterized disgorgement, but whether its 

balancing of the equities amounted to an abuse of 
discretion. We find no such abuse in the District 

Court's conclusion that the Plan had acted in good 

faith, and that Appellants would be fully com
pensated by interest paid at the statutory post

judgment rate. 

Appellants next argue that deeming disgorgement 

of profits as punitive defies the law as well as lo
gic. The District Coures approach, they argue, 
contravenes Fotta's uparamount goal" of deterring 

ERISA violations by denying wrongdoers the 

profits of their misconduct. See Appellant's Br. at 
26. Again, however, the argument misconstrues 
our decision in Fotta. Deterrence was not the para

mount goal in Folta, but only one of the decision's 
two primary goals--providing restitution and pre

venting unjust enrichment Hat beneficiaries' ex

pense." Folta, 165 F.3d at 214 (emphasis added). 
Interest eamed in excess of what Appellants them
selves would have earned is not earned at their ex

pense. 

Appellants next argue that the District Court t!imper

missibly imposed a requirement of' culpability on 

the Defendants' part not found in Folta. See Appel
lants' Br. at 27. But the mere fact that Fotta did 

not impose a requirement of culpability does not 
mean that the District Court, in its discretionary ap

plication of equitable principles, could not do so. 

In their final argument on this issue, Appellants 

contend that although this court "has not yet ruled 
on the appropriate measure of prejudgment interest 

under ERISA,u it "has made clear that selection of 
an appropriate rate of prejudgment interest must be 

made in light of the goals of the statute involved.!1 

ld. at 31. They then argue, implicitly rather than 
expressly, that only disgorgement can effectuate 

ERISA's goals. 

As an initial matter, the cases cited by Appellants in 

support of this argument did not hold that a stat
utorily-established rate of interest was per se inad

equate, as Appellants imply. Rather they merely 
upheld the relevant decision maker's discretion to 

award interest at a higher rate according to equit
able principles. See Peterson v, Crown Financial 

Corp. 661 F.2d 287, 292-93 Od Cir.198]) (holding 
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that where a 1'claim sounds in restitution, it calls for 

the exercise of the court's broader equitable 
powers, It leaving the trial judge with the discretion 

to award interest above the statutory rate); North 

Cambria Fuel Co .. Inc. v. NLRB 645 F.2d 177 181 
(3d Cir.198I), cert. denied. 454 U.S. 1123. 102 

S.C!. 970 71 L.Ed.2d 110 (198]) (holding that the 
NLRB's ubroad discretion in fashioning remedies ... 
extends to the imposition of an interest rate. !1). 

ill Additionally, ERISA's goals do not mandate 
total disgorgement. As we recently noted, uERISA 

does no more than protect the benefits which are 
due to an employee under a plan." Bennett v. Con
rail Matched Savings Plan 168 F.3d 671 677 (3d 
Cir.1999). As the United States Court of Appeals 

for the Sixth Circuit has recognized, the purpose of 
granting equitable relief under ERISA is simply to 

place Hthe plaintiff in the position he or she would 
have occupied but for the defendant's wrongdoing. It 

Ford 154F.3dat619. 

*134 Awarding Appellants in this case interest at a 

higher rate then they would have earned had they 

invested their benefits on their own behalf would 
go beyond making them whole. Therefore, 
ERISAts goals can be achieved by awarding interest 

below the rate actually earned by the Plan. Thus, 
Appellants! own argument on this point weighs in 

favor of affirming the District Court1s decision to 
award interest at the statutory rate. Accordingly, we 

will affirm. 

B. Laches 
ill Though the District Court awarded Appellants 

interest on their delayed pension benefits, it also 
ruled that the doctrine of laches limited the period 

for which interest could be recovered. According 
to the court, Hunder Pennsylvania law, in the ab

sence of fraud or concealment, laches generally fol
lows the statute of limitations." Mem. & Order of 

0210411999 at 5 (lA. at 528) (citing United Nation
aiins. Co. v. JH. France Refractories Co. 542 Pa. 

432,668 A.2d 120 0995)). Concluding that there 

was no fraud or concealment in this case, the Dis
trict Court determined that Pennsylvania1s general 

six-year statute of limitations was the most appro

priate limitations period, and restricted the period 
for which Appellants could recover interest accord

ingly. See id. at 7. On appeal, Appellants do not 
challenge the District Court!s findings regarding the 

absence of fraud or concealment. Rather, they argue 
that the District Court misinterpreted United Na

tional Ins. Co., and erred in its application of the 

laches doctrine. We agree. 

illlI2l As an equitable doctrine, the decision to ap
ply laches is left to the sound discretion of the Dis

trict Court. See Gruca v. u.s. Steel Corn. 495 
F.2d 1252. 1258 (3d Cir.1974). Consequently, ap

pellate review of a lower court's application of the 
doctrine is limited to a review for abuse of discre

tion. See id, Nevertheless, in the exercise of its 
discretion, the District Court must correctly apply 

the governing law. In this case~ the District Court 
did not make the necessary findings and we must 
remand, 

In United National Ins, Co" the Pennsylvania Su
preme Court did, as the District Court correctly 
noted, iterate that It ![i]n the absence of fraud or 

concealment, it is a general rule that laches follows 
the statute of limitations.' 11 668 A.2d at 124 

(quoting Silver v. Kor,.. 392 Pa. 26, 139 A.2d 552, 
555 (958)), and (citing City of Philadelphia v. 

Louis Labs. Inc 201 Pa.Super. 16 189 A.2d 891, 
893 (963)). But the court's opinion did not dis

cuss, much less define, the doctrine of laches itself. 

IlQJ. Under Pennsylvania law, the doctrine of laches 
has two elements: (I) inexcusable delay; and (2) 

prejudice. See, e.g., Jacobs v. Hal/oran, 551 Pa. 
350. 710 A.2d 1098 1102 (1998) ("Laches arises 

when a defendant's position or rights are so preju
diced by length of time and inexcusable delay, plus 

attendant facts and circumstances, that it would be 
an injustice to permit presently the assertion of a 

claim against him, H) (emphasis in the original); Di

Lucia v. Clemens. 373 Pa.Super. 466 541 A.2d 765 

.Q.2..8.Ql ("In order to prevail on his assertion of the 

equitable defense of laches, [the defendant] must 
establish both undue delay from [the plaintiffs] 
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failure to exercise due diligence and prejudice res
ulting from the delay. H). See also Burke v. Gate
wav 441 F.2d 946. 949 (3d Cir.1971l (noting that 

before a district court can apply the doctrine of 
laches, it must find "inexcusable delay in light of 
the equities of the case and prejudice to the defend

ant."). The District Court applied the doctrine of 
laches, but did not determine that its two required 

elements were satisfied. Accordingly, we will re
verse the District Court on the issue of laches, and 

remand for a proper application of the doctrine. 

C. Class Certification 
After the District Court denied Appellants' initial 

motion for class certification ""135 without preju
dice, the parties undertook discovery on the issue of 
whether class certification would be proper. 

Thereafter, Appellants renewed their motion, seek
ing certification of the following two classes of 

plaintiffs: 

Class One [Offset Claims]: 
All persons who retired on or after July 31, 1977 
and their beneficiaries who are or were entitled to 

pension benefits under the Pension Plan of Beth
lehem Steel Corporation and Subsidiary Compan

ies but whose benefits were denied or reduced 
due to their receipt of benefits from another pen

sion plan or fund that were attributable to em
ployment with a former employer that was not an 

"Employing Companyll within the meaning of the 

Plan. 

Class Two [Interest Claims 1: 
All persons, including beneficiaries, who are or 

were entitled to pension benefits under the Pen
sion Plan of Bethlehem Steel Corporation and 

Subsidiary Companies whose benefits were 
delayed, reduced or denied by the Plan for more 

than 90 days and who have received or will re
ceive a retroactive payment by the Plan of such 

withheld pension benefits. 

Mem. & Order of 06/30199 at 4 (J.A. at 604) (citing 

PIs.' Renewed Motion at I). 

In a 29-page Memorandum and Order, the District 
Court denied certification of both proposed 

classes,finding them deficient in several respects. 

On appeal, Appellants argue that the District 
Court's certification analysis contains numerous er

rors. They also claim that the Ilprinciple basis for 
denying class certification was the fact that after 

the renewed class motion was filed, but before the 
class ruling, the court elected to grant final relief to 

the two named Appellants and their claims were no 
longer actively pending." Appellants t Br. at 39-40 

(citing Mem. & Order of 06/30/1999 at 8-10 (J.A. 
at 608-10». That claim grossly mischaracterizes 

the District Court's decision. 

1. Requirements for Class Actions 
Under the Federal Rules of Civil Procedure, a civil 
suit may proceed as a class action only if it satisfies 

four prerequisites. Accordingly, 
[o]ne or more members of a class may sue or be 

sued as representative parties on behalf of all 
only if: 

(1) the class is so numerous that joinder of all 
members is impracticable; 

(2) there are questions of law or fact common to t 
he class; 

(3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the 

class; and 
(4) the representative parties will fairly and ad

equately protect the interests of the class. 
Fed.R.Civ.P.23(a). 

[1 Jlf121rI31 In addition to the requirements ex
pressly enumerated in Rule 23, class actions are 

also subject to more generally applicable rules such 
as those governing standing and mootness. For in

stance, a plaintiff who lacks the personalized, re
dressable injury required for standing to assert 

claims on his own behalf would also lack standing 

to assert similar claims on behalf of a class. See 
Davis v< Thornbur~h 903 F.2d 212 222 Od 

Cir.l990l. Additionally, even a plaintiff with 
standing is generally disqualified from representing 

a class if his individual claim becomes moot before 
the proposed class is certified. See Rosetti v. 
Shatala 12 F.3d 1216.1225 (3d Cir.l993); Lusardi 
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v. Xerox Corp. 975 F.2d 964 974 Od Cir.1992) 

(citations omitted). Not surprisingly, however, 
there are exceptions to this general rule. One such 

exception is at issue in this case. 

.Llfl So long as a class representative has a live 

claim at the time he moves for class certification, 
neither a pending motion nor a certified class action 

need be dismissed if his individual claim sub
sequently becomes moot. See id. at 1228. If, on 

the other hand, the putative class representative's 
individual claim becomes *136 moot before he 

moves for class certification, then any subsequent 
motion must be denied and the entire action dis
missed. See Lusardi 975 F.2d at 978. 

2. Standard of Review 
[IS][161 We review a decision to certify, or to deny 

certification of, a class action for abuse of discre
tion. See In re Prudential Ins. Co. of Am. Sales 

Wig. 148 F.3d 283, 299 (3d Cir.1998) (citing In..J:.g 

General Motors Corn. Pick-Up Truck Fuel Tank 

Products Llah Wig. 55 F.3d 768 782 I3d 
Cir.1995)); Hoxworth v. Blinder Robinson & Co .. 

980 F.2d 912,923 I3d Cir.l 992). We may find an 
abuse of discretion "where the 'district coures de

cision rests upon a clearly erroneous finding of fact, 
an errant conclusion of law or an improper applica

tion of law to fact.'" Id. (quoting In re General Mo

tors Corp .. 55 F.3d. at 783) (additional quotation 
marks and citations omitted). 

3. Class One (Offset Claims) 
The District Court identified mUltiple, altemative 

grounds for denying certification of the Class One 
"offset!! claims. First, it concluded that the pro

posed class had been defined too broadly to pennit 
certification. Stated differently, the District Court 

concluded that Appellants sought to assert claims 

on behalf of the proposed class that they had not, 
and could not, assert on their own behalf. Con

sequently, they were not qualified to represent the 
proposed class. Second, the court concluded that 

even if the proposed class were properly defined, it 
failed to satisfy three of Rule 23Ca)'s four prerequis-

ites for certification. Appellants raise separate 

challenges to each of these conclusions. 

il1l The District Court based its conclusion that 

proposed Class One was overbroad on several 
factors. First, the court noted that after it had dis
missed Plaintiff Holmes' !!continuing-offset claim" 

without prejudice, he had reasserted that claim in a 

separate lawsuit. Consequently, there was no live 
continuing-offset claim pending before the court for 

which a class could be certified. See Mem. & Or
der of 06/30/99 at 8 (J.A. 608). The court then 
noted that both Appellants had settled their "mis

taken-offset claims!! through administrative means 
before filing their complaint seeking interest on 

those claims. Consequently, they lacked live 
claims at the time they filed their motion for class 

certification, requiring that it be denied. See id. at 
8- 10. 

On appeal, Appellants argue that under the law of 
this Circuit, the fact that their mistaken-offset 

claims had become moot did not disqualify them 

from representing the proposed class, and thus did 
not mandate denial of certification. Again, they 

miscomprehend the relevant law, The status of 
their own claims would be irrelevant only if those 

claims were live at the time they moved for class 
certification. Their claims, however, were moot 

before they even filed their complaint. Con
sequently, they are disqualified from representing 

the proposed class and the District Court did not elT 
by denying certification, See Lusardi v. Xerox 
Corp., 975 F.2d 964, 978 Od CiLl 992). 

In addition to concluding that Appellants lacked the 

live claims required for class certification, the Dis
trict Court also concluded that certification of pro

posed Class One should be denied on several al
temative grounds. For instance, the court con

cluded that the proposed class was "so highly di
verse and so difficult to identify that [it] is not ad

equately defined or ascertainable." Mem. & Order 

of 06/301l999 at 12 (J.A. 612) (listing six areas that 
would require detailed inquiry). In addition, the 

court concluded that even if the proposed class had 
been properly defined, it did not satisfy Rule 23CaVs 
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commonality, typicality, and adequacy

of-representation requirements. See id. at 17-19, 
23,25; see also Fed.R.Civ.P. 23(a)(2)-(4). 

On appeal, Appellants raise separate challenges to 

each of these altemative bases *137 for denying 
certification. Here we need not decide whether the 

District Court erred, because the fact that Appel
lants lacked live claims at the time they moved for 

certification bars certification of proposed Class 
One in any event. Consequently, there is no need 
to consider the validity of Appellants' additional 

challenges, and denial of certification of Class One 

will be affirmed. 

4. Class Two (Interest Claims) 

As it did with respect to proposed Class One, the 
District Court identified several alternative grounds 
for denying certification of proposed Class Two, 

First, the District Court concluded that Class Two 
was defined too broadly "because it includes every 

plan participant, past or future, who has received or 
will be receiving a delayed payment of benefits. II 

Mem. & Order of 0613011999 at 13 (lA. 613) 
(citation omitted). The court had tlparticular mis

givings with respect to the 'future' members of the 
class because of the infeasibility of auditing the 

Plan in order to determine whether each participant 

mayor may not have some present or future claim 
regarding delayed benefits," Id. (citation omitted). 
The court further concluded that the proposed class 

was "ill-definedu because it included individuals 
who had received or may one day receive delayed 

benefits for any reason. In contrast, Appellants' 

claims focused on "incorrect offsets since the Plan's 
amendment in 1977,11 Id. at 13-14. 

Appellants argue that the District Court incorrectly 
concluded that proposed Class Two was over

broad. See Appellants' Br. at 43-45. They do not, 
however. expressly claim that the conclusion was 

uclearly erroneous" as required for reversal on ap

peaL Nor, in fact, are the District Court's conclu

sions clearly erroneous. 

I.lJU Appellants first argue that "[aJlthough the 

court believed that determining interest for the 

members of Class Two would require individual
ized determinations, this is not correct." Id. at 44 

(internal citation omitted). Yet Appellants fail to 

explain why such a belief is incorrect. Based on 
their subsequent arguments, Appellants appear to 

believe that the interest entitlement of every class 
member can be calculated using a single, objective 
formula, and that the parties, not the court, would 

be responsible for perfonning the requisite calcula
tions, See id. Such a belief ignores Folta's clear 

holding that interest on delayed ERISA benefits is 
an equitable remedy dependent upon the individual 
facts of each claim, Thus, there is no single, ob

jective formula for calculating each class member's 

interest entitlement. Moreover, it is the province 
of the court, not the parties, to balance the equities 
in each claim. Therefore, the District Court's con

clusion that individualized determinations would be 

required is not clearly erroneous. 

Appellants next argue that even if individualized 

determinations are required, that fact alone is not a 
"legally valid ground to deny class certification. II 

ld. at 44, But the cases on which Appellants rely 
do not support their argument. For instance, in Bo

gosian v. Gulf Oil Corp., we held that: 
it has been commonly recognized that the neces

sity for calculation of damages on an individual 
basis should not preclude class determination 

when the common issues which determine liabil

ity predominate, E,g" Phi/ade/ohia Electric Co. 
v. Anaconda American Brass, Co .. 4~ F,R,D, 452, 

457 CE.D,Pa.1968); Dolvow v. Anderson 43 

F.R.D. 472. 490-91 IE.D.N.Y.1968). Iffor any 

reason the district court were to conclude that 
there would be problems involved in proving 

damages which would outweigh the advantages 
of class certification, it should give appropriate 

consideration to certification of a class limited to 
the determination of liability. See Rule 
23(c)14)(A). 

561 F.2d 434 456 (3d Cir.1977) (emphasis ad

ded). As already noted, the issue of *138 liability 

itself requires an individualized inquiry into the 
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equities of each claim. Thus, the District Court did 
not err by concluding that proposed Class Two was 
overly broad and we will affirm denial of certifica

tion. 

D. Work-Product Immunity 

il21 Before seeking relief in the District Court, Ap
pellant Holmes pursued his interest claim through 
administrative channels. His original claim to in
terest prompted a Plan attorney to prepare a legal 

memorandum analyzing the merits of the claim. 
Once judicial action had been initiated, Appellants 

moved to compel production of that memorandum 
during discovery. A Magistrate Judge denied the 

motion, concluding that the memorandum was pro
tected from discovery by the doctrine of work

product immunity. See Mem. of 01/0811999 at 5-6 
(J.A. at 514-15). Appellants then appealed to the 
District Court, which affirmed. In the final issue 
raised in their appeal, Appellants argue that the Ma
gistrate Judge erred by denying their production re

quest, and that the District Court erred by affirming 
the Magistrate Judge's order. 

Uill. We review discovery orders for abuse of dis
cretion. See Alassachuselts School of" Law at An
dover. Inc. v. American Bar Ass'no 107 F.3d 1026. 
1032 (3d CiL19971 (citing Wisniewski v. Johns
Manville Corp. 812 F.2d 81 90 (3d CiL19871; 

Marroquin-Manriquez v. INS 699 F.2d 129, 134 
(3d Cir.1983)1. We agree that the Magistrate 

Judge ened, and that the District Court thus erred 
by affirming denial of Appellants ' motion to compel 
discovery. 

[21J(22)[231 The doctrine of work-product im

munity II 'shelters the mental processes of the attor

ney, providing a privileged area within which he 
can analyze and prepare his client's case,' n In re 
Grand Jurv ([mpounded) 13R F.3d 97R. 981 (3d 
Cir.1998) (quoting United Stales v. Nobles 422 
U.S. 225, 238, 95 S.C!. 2160 45 L.Ed.2d 141 
(975)), A party claiming work-product immunity 

bears the burden of showing that the materials in 
question "were prepared in 'the course of prepara

tion for possible litigation.' 11 liainf{s v. LiVgett 

Group Inc. 975 F.2d 81 94 (3d CiL1992) (quoting 

Hickman v. Tavior 329 U.S. 495, 505. 67 S Ct 
385, 91 L.Ed. 451 (! 947)); CanON) Inc. v. United 
Siaies Depl. or Justice 687 F.2d 724, 730 (3d 

Cir.1982t Work product prepared in the ordinary 
course of business is not immune from discovery. 
If the party asserting the privilege bears its burden 

of proof~ the party seeking production may obtain 
discovery "only upon a showing that the party ... 

has substantial need of the materials in the prepara
tion of the party's case and that the party is unable 

without undue hardship to obtain the substantial 
equivalent of the materials by other means." Fed. 
R. Civ. 26(b)(3). 

In concluding that the memorandum at issue in this 

case was protected by work-product immunity. the 
Magistrate Judge noted that the Plan's attorney had 

prepared it shortly after Plaintiff Holmes' attorney 
placed a telephone call to a subordinate of the 

Plan's administrator. In that telephone conversa
tion, I-lohnes' attorney claimed that Holmes was en

titled to interest on his delayed benefits and further 
asserted that failure to pay interest violated 

ERISA. See Mem. of 01108/1999 at 2 (J.A. 511). 
Thereafter, the Plan's attorney prepared a memor

andum analyzing the merits of Holmes' interest 
claim. 

Based on this factual background, the Magistrate 
Judge concluded that nit is apparent the 

[memorandum] was prepared in anticipation of pos
sible future litigation. In addition, it is reasonable 

to conclude that the document would not have been 
prepared but for the prospect of litigation. n ld. at 6. 

The District Court determined that the Magistrate 
Judge's reasoning was "not clearly erroneous or 

contrary to law," and entered an order affirming 

denial of Appellants' request for production. See 

Dis!. Ct. Order of 02/03/1999 at 1-2 n. I (J.A. 
522-23). 

'k139 The Magistrate Judge's conclusions may be 

reasonable, but they are based on nothing more than 
assumptions. There is nothing in the record indic

ating that the Defendants have carried their burden 
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of showing that the memorandum was, in fact, pre

pared in anticipation of possible litigation. Indeed, 
the Defendants appear to have claimed nothing 

more than that "the memorandum was written in 

connection with the claim by Plaintiff Holmes ... 
and ." is, therefore, privileged and immune from 
discovery under ... the work product doctrine,lt 

Def.sr Answers to PLs t Second Set of Interrogs. at 

14 (J.A. 517). The mere fact that the memorandum 
was prepared lIin connection with1! Plaintiff 

Holmes' administrative claim to interest on his 
delayed benefits hardly establishes that it was pre
pared in anticipation of litigation. The Magistrate 

Judge abused his discretion in assuming other
wise. Therefore, we will reverse the order denying 

Appellants' request for production. 

E. The Cross Appeal 

Raising a single issue in their cross appeal, the 
Cross-Appellants (defendants below) suggest that 

our decision in Fotta is: 
unclear to the extent it does not address situations 

in which a participant brings a claim for interest, 
but the plan at issue expressly disallows such 

payment, or the plan administrator, who has dis

cretionary authority, has construed the plan to 
mean that such payment is not allowed. 

Cross-Appellants' Br. at 37. They therefore invite 
us to modify Fotta "to hold that under appropriate 

circumstances, plan provisions will be given effect 
and deference paid to plan administrators' decisions 

to deny interest on delayed benefits and overpay
ments.ll Id. at 37-38. 

IMl We decline the invitation for three reasons. 
First, the Cross-Appellees did not raise this issue 

below, and have thus waived it on appeal. See 
Pritzker v. Merrilf Lvnch Pierce Fenner & Smith 
Inc .. 7 FJd 1110, IllS (3<1 Cir.l9931. Second, the 
Bethlehem Steel Plan at issue does not contain a 

provision preventing the payment of interest on 

delayed benefits. Consequently, the Cross-Ap
pellees' arguments on this point are entirely hypo

thetical, lacking the concrete, particularized facts 
necessary to support a sound judicial decision. 

Third, only an en banc court can overturn Folta's 
holding that interest on delayed payment of plan 
benefits is an implied term of the plan contract. 

See Fotta. 165 F.3d at 213-14' see also United 

States Court of Appeals for the Third Circuit, 1n
temal Operating Procedure 9.1 (Policy of Avoiding 

Intra-circuit Conflict of Precedent). Therefore, we 
decline to entertain the arguments presented in the 

cross appeal. 

Ill. Conclusion 
The District Court correctly concluded that interest 

awards on delayed employment benefits are an 
equitable remedy left to its discretion. The court 

did not abuse that discretion by awarding Appel
lants interest at the post-judgment statutory rate, 

and we affirm the award. Nor did the District 
Court abuse its discretion in refusing to certify the 

two classes of plaintiffs proposed in Appellants1 

complaint and subsequent motion for certification. 

Accordingly, we also affirm the District Court's 
denial of class certification. 

The District Court did err in two respects, 

however. First, the court erred by applying the 
doctrine of laches without first determining that its 

two required elements were satisfied. Con
sequently, we reverse on this issue and remand the 

case for further findings of fact. Additionally, the 
cOUrt erred by concluding that the legal memor

andum Appellants sought to discover was entitled 
to work-product immunity. The memorandum may 

well be entitled to immunity, but, on this record, the 
Defendants have not carried their burden of show

ing that it is. Therefore, we reverse the District 
Court's ruling on work-product immunity and re

mand for further findings. 
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