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In a motor vehicle product liability action, plaintiff
sought production of certain documents for which
vehicle manufacturer claimed privilege. The
United States District Court for the Eastern District
of Pennsylvania, Lowell A. Reed, Jr., J., ordered
production of documents. Manufacturer appealed
and sought writ of mandamus. The Court of Ap-
peals, Becker, Circuit Judge, held that: (1) issue
was sufficiently important that order was appeal-
able collateral order; (2) meeting minutes were pro-
tected by attorney-client privilege; and {3} agendas
were protected by work product doctrine.

Reversed in part and remanded with directions.
West Headnotes

[11 Mandamus €1

250k Most Cited Cages
Writ of mandamus is extraordinary exercise of jur-
isdiction of Court of Appeals.

{2] Mandamus €24(1)
250k401) Most Cited Cages

‘Writ of mandamus is not a substitute for appeal.

[3] Mandamus €==4(1)

Page 1

250k4(1) Mest Cited Cases

Appellate court will ot issue writ of mandamus if
relief may be granted by way of ordinary appeal.
4] Federal Courts €~2594

[70Bk594 Most Cited Cases

As general rule, discovery orders are not final or-
ders of district court for purposes of obtaining ap-
pellate jurisdiction. 28 1J.S.C.A. § 1231,

15] Federal Courts €~>572.1
170BEk572.1 Most Cited Cases
Collateral order doctrine provides narrow exception
to general rule permitting appellate review only of
final orders, and allows appeal of nonfinal order if
order cenclusively determines disputed question,

resolves important issue that is completely separate
from merits of dispute, and is effectively unreview-
able on appeal from final judgment.

6] Federal Courts €~>574

170Bk574 Most Cited Cases

For purposes of determining whether order requir-
ing production of allegedly protected documents
was appealable collateral order, determination of is-
sues of privilege and work product would not im-
plicate merits of underlying dispute; resolution of
privilege and work product issues largely involved
questions of context, involving content only insofar
as appellate court had to ensure that documents
were prepared in certain contexts.

[7] Federal Courts €~>572.1

170Bk572.1 Maost Cited Cages

For purposes of appealable collateral order test, is-
sue is "important” if interests that would potentially
go unprotected without immediate appellate review
of that issue are significant relative to efficiency in-
terests sought to be advanced by adherence fo final
judgment rule.

18| Federal Courts €~2572.1
170Bk572.1 Most Cited Cases
Although it is not a sine qua nion, presence of seri-
ous and unsettied question is sufficient to satisfy
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importance criterion of the appealable collateral or-
der test.

[9] Federal Courts €574
170Bk574 Most Cited Cases
For purposes of determining whether order requir-
ing production of documents was appealable collat-

era] order, requirement that issue must be important
was satisfied where documents were claimed to be
subject to attorney-client privilege or were claimed
to be core work product.

118] Federal Courts €&~>574

170Bk574 Most Cited Cases

For purposes of collateral order test, there was no
effective means of reviewing, on appeal after final
judgment, order requiring production of documents
subject to attorney-client privilege and work
product doctrine.

[11] Federal Courts €=>751
170Bk751 Most Cited Cases

111} Mandamus €172

250Kk172 Most Cited Cases

Practical difference between appellate jurisdiction
and mandamus jurisdiction is standard of review;
standard under appeilate jurisdiction is plenary,
while standard under mandamus jurisdiction is for
clear error of law.

[12] Mandamus €~=26
250k26 Most Cited Cases
Comity between district and appellate courts is best

served by resort to mandamus only in limited cir-
cumstances.

[33] Federal Courts €416

F70Bk416 Most Cited Cases

In civil diversity case in which state law governed,
state law would govern issue of privilege.
Fed Rules Bvid.Rule 501, 28 IS C A,

114 Privileged Communications and Confidenti-
ality €129
3111129 Most Cited Cases

(Formerly 410k200)
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Under Pennsylvania attorney-client privilege in
civil matters, communications must be for purpose
of obtaining legal advice. 42 Pa.C.S.A, § 5928,
[15] Privileged Communications and Confidenti-
ality €123
311Hk123 Most Cited Cases

(Formerly 410k199(2))
Corporation may claim attorney-client privilege un-
der Pennsylvania law for communications between
its counsel and its employees who have authority to
act on its behaif, 42 Pa.C.S. A, § 5928,

[16] Privileged Communications and Confidenti-
ality €102

311Hk102 Most Cited Cases

(Formeriy 410k198(1))

Under Michigan law, attorney-client priviiege at-
taches to confidential communications made by cli~
ent to his attorney acting as legal adviser and made
for purpose of obtaining legal advice on some right
or obligation.

117] Privileged Communications and Confidenti-
ality €129
31 1HK129 Most Cited Cases

{(Formerly 410k200)
For attorney-client communication to be privileged
under Pennsylvania and Michigan law, it must have
been made for purpose of securing legal advice.

[18] Privileged Communications and Confidenti-
ality €==129
311Hk129 Most Cited Cases

(Formerly 410k198(1)}

118] Privileged Communications and Confidenti-
ality €==132
311Hk132 Most Cited Cageg

{Formerly 410k198(1))
Law of attorney-client privilege makes no distinc-
tion between communications made by client and
those made by attorney, provided communications
are for purpose of securing legal advice.

{19] Privileged Communications and Confidenti-
ality €=2138

© 2009 Thomson Reuters. No Claim te Orig. US Gov. Works.



110 F.3d 954
110 F.3d 954, 65 USLW 2668, 37 Fed R.Serv.3d 600
(Cite as: 110 F.3d 954)

3E1TKY 38 Most Cited Cases

(Formerly 410k204(2))
Minutes of meeting attended by top-level execut-
ives of automobife manufacturer, at which general
counsel briefed attendees about report he had draf-
ted regarding vehicle that was subject of plaintiff's
product liability claims, were protected by attorney
client privilege, as ultimate decision at meeting was
reached only after legal implications of doing so,
and disclosure of documents would reveal legal ad-
vice secured by aitendees.

[20] Federal Civil Procedure €~=1604(1)
170Ak1604(1) Most Cited Cases

(Formerly 170Ak1600(3))
Work product doctrine protects materiafs prepared
by agent of the attorney, provided that material was
prepared in anticipation of litigation. Fed.Rules
Civ.Proc.Ruie 26{b}(3). 28 1J.S.CA.

[21] Federal Civil Procedure €—=1604(1)
170AK160401} Most Cited Cases

{Formerly 170Ak1600(3))
Meeting agendas for automobile manufacturer were
prepared in anticipation of litigation and were pro-
tected by work product doctrine, as they disclosed
material prepared as part of manufacturer's legal
strategy for defending product liability suits regard-
ing vehicle model that was subject of plaintiff's
suit; agendas outlined results of work-product pro-
tected studies conducted as to safety of vehicle and
highlfighted important aspects of those studies, and
experts working backwards from agendas could de-
termine methodology of studies. Fed.Rules
Civ.Proc.Rule 26(b)(3). 28 U.S.C.A.

{22] Federal Civil Procedure €—=1604(1)
170Ak1604(1) Most Cited Cases
(Formerly 170Ak1600(3))

Handwritten notations referring to work-product
protected agendas were themseives protected by
work product doctrine; notations employed same
langnage as appeared on agendas, provided clear
hints as to what was contained in agendas, and
notations would allow plaintiff to determine meth-
odology of work-product protected studies that
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were subject of agendas. Fed. Rules Civ.Proc.Rule
23(b)}3). 28 US.CA.

*956 Joseph V. Pinto. (argued), Evan S. Eisner,
Robert_Teoland., I, White and Williams, Phil-
adelphia, PA, John M. Thomas, Ford Motor Com-
pany, Office of General Counsel, Dearborn, MI, for
Petitioner in No. 96. 2092, Appellant in No.
96-2133, Ford Motor Company.

Robert C. Daniels (argued), Larry Bendesky,
Dagpiels, Saltz, Mongeluzzi & Barrett, Ltd., Phil-
adeiphia, PA, for Respondent in No. 96-2092. Ap-
pellee in No. 96-2133, Susan L Kelly.

Before: BECKER, ROTH, Circuit Judges, and OR-
LOFSKY, District Judge. [FN*]

FN* IHonorable Stephen M. Orlofsky,
United States District Judge for the District

of New Jersey, sitting by designation.

OPINION OF THE COURT
BECKER, Circuit Judge.

By this appeal and companion petition for a writ of
mandanius in one of the Bronco II product liability
cases, the defendant ¥ord Motor Company, invok-
ing the attorney-clieat privilege andfor the work
product docirine, challenges a district court order
denying it protection from disclosure in discovery
of certain documents requested by the plaintiff,
Susan Kelly. The question of the appropriate juris-
dictional vehicle is precedentially important, for
our ability to review such disputes is frequently
called into question. Therefore, as a threshold mat-
ter, we address the question whether the challenged
order is appealable, see 28 11.S.C._§ 1291, or re-
viewable by mandamus, see 28 U,S.C. § 1651,

We conclude that, because the district court's order
finally resolved an important issue separate from
the merits that would be effectively unreviewable
after final judgment, we have appeliate jurisdiction
under the collateral order doctrine.  In reaching
this conchusion, we consider in some detail the ana-
tomy of the "importance” facet of that doctrine, and
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we necessarily resolve certain tensions that exist in
our recent jurisprudence in the area. DBecause we
have appellate jurisdiction, we do not review the
challenged order by way of mandamus, even
though our case law would require us to do so if we
iacked appellate jurisdiction.

In contrast, the merits issues arz quite straightfor-
ward. We have examined each of the documents
in guestion in camera. They fall into two groups--
minutes of a meeting attended by top-level execut-
ives of Ford Motor Company regarding the Bronco
1, and agendas for a discussion of the technical
characteristics of the Bronce II. We conclude that
the minutes of the meeting reflect that the recorded
communications were for the purpose of obtaining
legai advice and hence are protected by the attor-
ney-client privilege. With respect to the agendas
and the handwritten notes referring to them, we de-
termine that they were produced by an agent of an
attorney in preparation for litigation and hence are
protected by the work product doctrine; the other
requirements for work product doctrine are not at
issue. We will, therefore, reverse the challenged
portions *957 of the district court’s order and re-
mand with directions to issue an appropriate order
protecting the documents from discovery.

I. FACTS AND PROCEDURAL HISTORY
In the underiying lawsuit, Kelly ¢laims that Ford
defectively designed the Bronco II, a four-wheel
drive utility vehicle with a relatively high center of
gravity, by rendering it too susceptible to rollover.
[FN1] That defective design, Kelly submits, caused
the death of her husband, Gerald Kelly, who was
killed when the Bronco 1l he was driving rolled
over, Kelly sought to discover Ford documents re-
lated to the development, marketing, and safety of
the Bronco II. Ford responded, in part, by assert-
ing that the attorney-client privilege and the work
product doctrine shielded certain decuments from
discovery. Ford sought from the district court a
protective order that would have preserved the con-
fidentiality of those documents. By letter ruling of
October 4, 1996, the district court held that, for the
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vast majority of documents for which Ford sought
protection, the attorney-client privilege and/or the
work preduct doctrine applied. However, the court
found that two sets of documents--those at issue
here--were discoverable.

FN1. Jurisdiction is based on diversity of

citizenship. See 28 1J.8.C. § 1332,

The first set of documents is the final draft of the
minutes of a November 18, 1982 meeting of Ford's
Policy and Strategy Committee. The Policy and
Strategy Committee is made up of top executives at
Ford, and acts as an advisory body to Ford's chief
executive officer. ~ At the meeting in question,
Ford's general counse!, Henry R. Nolte, Ir., briefed
the committee about a report he had drafted regard-
ing the Bronco II.  According to the minutes, the
committee engaged in an extensive discussion of
the report and ultimately adopted the recommenda-
tions contained therein.

The second set of documents is composed of a
series of agendas, one with handwritten notations,
for a meeting in 1988, and one document pertaining
to a 1989 meeting on which handwritfen notes refer
to the 1988 agendas. By 1988, numerous lawsuits
similar o that brought by Kelly were pending, al-
leging faulty design of the Bronco II. As part of its
defense strategy, Ford retained an outside technical
congultant, Failure Analysis Associates (FAA), fo
assist in the defense of those lawsuits. FAA, in
furmn, relied in part on the help of in-house technical
assistants to Ford. Ernest Grush, one of these tech-
nical assistants, prepared the agendas for the 1988
meeting. The meeting was called to explain the
technical aspects of the Bronco II litigation defense
strategy, and Ford attorneys were present. Grush
has declared that the handwritten notes on the docu-
ment pertaining to the 1989 meeting are his, and
that they refer to the 1988 meeting.

On October 4, 1996, the district court made a letter
ruling denying protection for the documents here at
issue. Ford requested that the court reconsider its
decision. On November 13, 1996, the court denied
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Ford's request and, by a subsequent letter ruling of
November 27, 1996, ordered the production of the
documents by December 18, 1996. The mandamus
petition foliowed.  On December 18, the court
again ordered the production of the documents.
Ford sought and we granted a motion for a stay of
the December 18 order. Ford also filed a notice of
appeal from the December 18 ruling. We consolid-
ated the appeal and the petition for a writ of manda-
mus and wiil, therefore, consider them together.

II. APPELLATE AND MANDAMUS JURISDIC-
TION
A. Introduction; The First Prong of Cohen

[11[2]13] The question of our jurisdiction is some-
what complicated. A writ of mandamus is an ex-
traordinary exercise of our jurisdiction; moreover,
such a writ is not a substitute for appeal. See Mad-
den v, Myers, 102 F.3d 74, 77 (3d Cir 1996). Be-
cause we will not issue a writ of mandamus if relief
may be granted by way of an ordinary appeal, we
must first determine whether Ford may appeal the
district court's ruling. See *958Kghnemann Univ.
Hosp. v. Edear, 74 F.3d 456, 461 (3d Cir.1996). A4
Jortiori, ouly if an appeal is unavailable will we de-
termine whether a writ of mandamus will issue.

See PAS v. Travelers Ins. Co.. 7 F.3d 349,.352.43d

Cir.1993),

[4)13] As a general rule, discovery orders are not fi-
nal orders of the district court for purposes of ob-
taining appellate jurisdiction under 28 U.S.C,_§
1291,  See Halnmemany Univ., 74 F.3d at 461,
Therefore, discovery orders normaily may not be
appealed until after final judgment. See id.
However, the collateral order doctrine, first enunci-
ated by the Supreme Court in Cohen v, Beneficial
rdus. Loan Cor 5,541 S.Ct 1223, 93
L.Bd. 1328 (1949}, provides a narrow exception to
the general rule permitting appellate review only of
final orders. An appeal of a nonfinal order wili lie
if (1) the order from which the appellant appeals
conclusively determines the disputed question; {2)
the order resolves an important issue that is com-
pletely separate from the merits of the dispute; and
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{3) the order is effectively unreviewable on appeal
from a final judgment. See Rhone-Poulenc Rorer
Inc. v. Home Indem. Co., 32 F.3d 851. 860 {3d
Cir.1994).

It is beyond cavil that the first element is satisfied
lrere.  The district court's December 18 order re-
guiring the production of the disputed documents
ieaves no room for further consideration by the dis-
trict court of the claim that the documents are pro-
tected.

B. The Second Prong of Cohen
1. Separability

[6] The most familiar aspect of the second prong of
Cohen is separability {tom the merits. Kelly sub-
mits that a determination of the issues of privilege
and work product will in fact implicate the merits
of the underlying dispute. We believe that it will
not. As we understand the merits of the underlying
case, Kelly seeks to show what Ford knew about
the alleged rollover propensity of the Bronco II,
when it knew about this alleged propensity, and
what it did about the alleged propensity. The con-
tents of the documents will certainly shed some
iight on these questions. However, our resoiution
of the privilege and work product issues has noth-
ing to do with them, We are not concerned at this
juncture about what Ford knew, when it gained this
knowledge, or what it did about it. Our inquiry
largely involves questions of context--e.g., who
prepared the relevant documents, when were they
prepared, and what was their purpose. It involves
content only insofar as we must ensure that the doc-
uments were prepared in certain contexts--e.g., do
the documents contain egal advice or do they dis-
close legal strategies? We are not required, nor
will we undertake, to resolve disputed questions of
Ford's knowledge of and Ford's actions with respect
to the alleged rollover propensity.

Kelly's assertions to the confrary notwithstanding,
weither Cipolione v. Liggett Group, Inc. 785 F.2d
1108, (34 Cir.1980), nor Siate of New York v
United States Metals Refining Co.. 771 F.2d 796
(3d Cir.1985) [hereinafter USMR ], undermine this
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conclusion. In both Cipollone and USMR, the de-
fendants sought to protect materials gathered for or
discovered during litigation from public dissemina-
tion. Each defendant claimed that the sought-after
material somehow distorted the actual facts and
would, therefore, mislead the public about those
facts. [FN2] That claim, we held in both cases,
would require us to examine the merits of the un-
derlying dispute because we would need to make
some determination of the actual facts presented by
the case so as to compare them to the aliegedly dis-
torting or misleading material. See Cipollone, 785
F.2d at 1117; USMR, 771 F2d af 799-800. No
such determination need be made here. We can re-
solve the privilege and work product issues without
deiving into the disputed facts about Ford's know-
ledge and actions.

ENZ. In Cipolione, the defendants claimed
that the material at issue, though not {rade
secrets, would nonetheless cause embar-
rassment if released. See Cipollone, 783
F.2d at 112F.  In USMR, the defendant
sought to keep confidential a report that
the plaintiffs had prepared detailing the
pollution at the defendant's plant. See [/S-
MR, 771 F.2d at 798.

2. Importance

The parties have not suggested that the “import-
ance” criterion is not satisfied. However, because
of our independent responsibility to examine our
own jurisdiction *959 sua sponfe, and because the
jurisprudence surrounding the importance criterion
is somewhat murky, we will undertake a close ana-~
lysis of this aspect of the collateral order doctrine.

Although "[m]ost courts have paid little attention to
the 'importance’ requirement,” John C. Nagel, Re-
placing the Crazyv Quilr of Imterlocutory Appeals
Jurisnrudence With Discretionary Review..44 Duke
L.J. 200, 207 {1994), the Supreme Court has re-
cently made patent that confusion over the criterion
cannot lead to the conclusion that * ‘importance' is
itself unimportant.” Digital Equip. Corp, v, Deskiop
Direcr, Ine., 511 U.S, 863 878 114 S.Ct. 1992
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2001, 128 [ Bd.2d 842 (1994). IFIN3] Rather, ap-

plication of the Cehen collateral order doctrine is
incomplete without an analysis of the importance of
the issue sought to be reviewed.

FN3. In some formulations of the collateral
order doctrine, the importance criterion is
contained in the second prong of the
test; in others, it is considered a factor in
the third prong. See Digital Equip.. 511
U.S. at 877-79. 114 S.Cr at 2001. Al
though the language in Cohen ifself im-
plies that it is a separate element of the
coilateral order test, see Coher. 337 115, at
546, 69 S.Ct. at 122526 ("This decision
appears to fall in that small class which fi-

nally determine claims of right separable
fiom, and collateral fo, rights asserted in
the action, foo important o be denied re-
view and too independent of the cause it-
self to require that appellate consideration
be deferred until the whole case is adjudic-
ated.”) (emphasis added), the most fre-
quently cited Supreme Court statement of
the test incorporates the impeortance cri-
terion in the second prong, see Coopers &
Lybrand v, Livesgy, 437 U.S, 463, 468, 98
8.Ct. 2454 2458, 57 L.Ed.2d 351 (1278}
("To come within the 'small class' of de-
cisions excepted from the final-judgment
rule by Cohen, the order must conclusively
determine the disputed question, reselve an
important issue completely separate from
the merits of the action, and be effectively
unreviewable on appeal from a final judg-
ment.") (emphasis added). However, the
Supreme Court recently suggested that the

importance criterien is a necessary part of
the third prong of the test. See Digital
Eguip., 511 US, at 878-79. 114 S.Ct..at
2001 ("[Tlhe third Cohen question

simply cannot be answered without a judg-
ment about the value of the interests that
would be lost through rigorous application
of the final judgment requirement.”). In-
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deed, the ratio decidendi of this portion of
the opinion, see infra, has third prong
overtones, Yet, in its most recent pro-
nouncement on the collateral order doc-
trine, the Court included "importance” as a
separate prong. See Quackenbush v. All-
state Ins. Co., 517TU.S. 706, -—-- - ——— , 116
S.Ct.. 1712, 1718-19. 135 [.J1d2d 1
{1996). As noted in the text, this coust
generally incorporates the importance cri-
terion within the second prong. No matter
where it is placed, however, it is clear that
it must be examined in order to satisfy the
collateral order doctrine.

(7] Importance has a particular meaning in this con-
text. It does not only refer to general jurispruden-
tial importance. Rather, the overarching principle
governing "importance" is that, for the purposes of
the Cohen test, an issue is important if the interesis
that would potentiaily go unprotected without im-
mediate appellate review of that issue are signific-
ant relative 1o the efficiency interests sought to be
advanced by adherence to the final judgment rule.
[EN4] In Johnson.v, Jopes, 515 U.S. 304, 115 S.Ct,
2151, 132 L. Ed.2d 238 (1993), for example, the Su-
preme Court noted that any analysis of the Cohen
test required an examination of the competing con-
siderations that underlie finality, i.e., the costs of

piecemeal review on the one hand against the costs
of delay on the other. See id. at -—, 113 S.Ct. at
2157, The Court in Digital Equipment stated this
in a slightly different manner, noting that the Cofen
test requires a "judgment about the value of the in-
terests that would be lost through rigorous applica-
tion of a final judgment requirement," Digital
Egquip., 511 U.S. at B78-79. 114 5.Ct. at 2001, and
that " 'important' in Cohen 's sense [means} being
weightier than the societal interests advanced by
the ordinary operation of final judgment prin-
ciples," id._at 879. 114 S.Ci. a1 20062, As a final
example, Justice Scalia, in a concurrence, stated
that a right is important for Cohen purposes only if
it "overcome[s] the policies militating against inter-
locutory *960 appeals." See Lauwro Lines sr.l v
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Chasser, 490 1.8, 465, 503, 109 S.Ct. 1976, 1980
104 1..Ed.2d 548 (1989) (Scalia, J., concurring).

IN4. The Supreme Court has recently de-
scribed the inferests protected by the final
judgment rule as follows:

An interlocutory appeal can make it more
difficult for trial judges fo do their basic
job--supervising trial proceedings. It can
threaten those proceedings with delay,
adding costs and diminishing coherence.
It also risks additional, and unnecessary,
appellate court work either when it
presents appeliate courts with less de-
veloped records or when it brings them ap-
peals that, had the triai simply proceeded,
would have turned out to be unnecessary.
Johnson v, Jones, 515 U8, 304, —. 115
S.01.2151.2154. 132 1 .Ed.2d 238 {19935).

Although one might assume that collateral finality
would be determined by a bright-line rule, the im-
portance determination under the Supreme Court's
jurisprudence is rather a function of a balancing
process. See, e.g., Behrens v. Pejletier. 516 U.S.
299. wee., 116 S.Ct. 834, 844 133 T.Ed2d 773
{1996) (Breyer, J., dissenting) (canvassing recent
collateral order jurisprudence and noting that the
importance analysis is a balancing of interests);
ohusorn, 515 U8, at veee. 115 8.Ct. at 2157 {stating
that in determining appealability a court must look
to the competing considerations that underiie ques-
tions of finality, namely "the inconvenience and
costs of piecemeal review on the one hand and the
danger of denying justice by delay on the other"
(citations omitted)). When engaging in this balaun-
cing, the Court has relied on a number of factors.
We mention here only a few contained in recent
cases,

In Quackenbush v, Allstate fny Co.. 517 U.S. 706
116 8.Ct. 1712. 135 1..Ed.2d 1 (1996), the Court al-
lowed the immediate appeal of an abstention-based
remand in part because the interests implicated by
the appeal--namely, the scope of federal jurisdic-
tion and the desire for comity between the federal
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and the individual state judicial systems--were suf-
ficiently important. See id. at wonr v oo 116 3.Ct
at 1719-20, In Digital Equipment, the Court
reasoned that a right contained in a private settie-
ment agreement was not sufficiently important in
part because that right did not "originat{e] in the
Constitution or statutes.," Digital Equip., 511 U.§

at 879, 114 5.Ct. at 2001, In Puerto Rico Agueduct
and Sewer Auth. v. Metcal cddy, tne. 506 LS,
139, 113 8.Ct. 684, 121 L. Ed.2d 605 (19933, the
Court allowed the immediate appeal of a denial of
Eleventh Amendment immunity in part because the
right at issue "involves a claim to a fundamental
constitutional protection.” Jd._at 145, 113 S.Ct, at
688.  And, in Mitchell v, Forsyth, 472 118, 311

103 §.Ct. 2806, 86 L. Ed.2d 41% (19853, the Court
allowed the immediate appeal of a claim to quali-
fied immunity in part because such immunity was
intended to reduce " 'the general costs of subjecting
officials to the risks of trial--distraction of officials
from their governmental duties, inhibition of dis-
cretionary action, and deterrence of able people
from public service. " /d. a1 526, 105 S.Ct. at 28135
{quoting Harlow v. Fitzeerald, 437 1.8, 800, 8§16,
102 5.Ct.2727. 2737, 73 L. Ed.2d 396 (1982Y).

In all of these cases, the Court has compared the
apple of the desire to avoid piecemesl litigation to
the orange of, for example, federalism. [EN5] In
terms of analytic purity, the results of such compar-
isons are, of course, debatable. What is important

for present purposes is that, in a number of the just-

cited cases, the Court felt that, because of the im-
perative of preventing impairment of sorne institu-
tionally significant status or relationship, the danger
of denying justice hy reason of delay in appellate
adjudication outweighed the inefficiencies flowing
from intericcutory appeal. By the same calipers,
we are convinced that in the present case the *961
orange of the interests protected by the attorney-cli-
ent privilege {which would be eviscerated by forced
disclosure of privileged material} is sufficiently sig-
nificant refative to the apple of the interests protec-
ted by the final judgment rule to satisfy the import-
ance criterion of the second Cohen prong.
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EN5. In addition to the collateral order
doctrine cases cited elsewhere in this opin-
ion, we list in this footnote a number of
Supreme Court collatera} order doctrine
cases and the issues that were appealed
therein as illustrative of the type of balan-
cing that might be implicated, The list is
not exhaustive, nor does the Court expli-
citly engage in balancing in each of the
cases. Those cases are: Swint v. Cham-
bers. Counry Comm'n, 514 1.8 35 115
$.Ce. 1203, 131 L.Ed2d 60 (1995)
(municipal liability); Midland Asphalt
Corp. v. United States. 489 1J.8. 794, 109
S.Ct... 1494 103 T.Ed.2d 879 (1989)
(public disclosure of grand jury matiers);
Van Couwenberghe v, Bigrd 486 118,517,
108 S.Ct. 1945,.100 1L Ed.2d 517 {1988)
(service of process and forum non conveni-
ens ); Guifstream Aevospace Corp. v. May-
gcamas, Corp., A85 1.8, 271, 108 S.Ct
1133, 99 T .Ed2d 296 (1988}
{abstention-related stay); J.B, Siringfellow
Jr.v. Concerned Nefghbors in Action, 480
U.8.370, 107 S.Ct. 1177. 94 1 Ed.2d 389
(1987) (intervention);, Richardson- Mer.
rell, Inc, v. Koller 472 U S 424, 105 S.Ct.
2757 86 L.Ed2d 340  {1985)
(disqualification of counsel); Moses. F.
Gone Mem'l Hosp. v, Mercury Constr,
Corp., 460 115, 1..103 S.Ct. 927, 74
L.Ed2d 765 (1983} (abstention-related
stay); Firestone Tire & Rubher Co. v. Ris-
jord.. 449 11.S. 368, 101 S.Ct. 669, 66
L.Ed.2d 571 {1981} (disqualification of
counsel); Helstoski v. Meanar, 442 .S,
300, 99 S.Ct, 2445, .61 L.Ed.2d 30 (1979}
(Speech and Debate Clause); United States
¥, MaeDonald 435 118, 850, 98 S.Ct.
1347, 56 L. Ed.2d 18 (1978} (speedy trial);
dbnev v. United Stafes, 431 U.8. 651, 97
S.Ct. 2034, 52 L .Ed.2d 651 {1977) (double
jeopardy).

In the few cases in which our court has addressed

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



110 F.3d 954
10 F.3d 954, 65 USLW 2668, 37 Fed R.Serv.3d 600
(Cite as: 110 F.3d 954)

the importance criterion, we have been less than
pellucid in our discussion. For example, we stated
in Nemowrs Found. v. Mapganare Corp., New Eng-
land 878 F.2d 98 (3d Cir 1980} that the issue on
appeal must be important “in a jurisprudential
sense," see id_at 100, without explaining what is
meant by "jurisprudential*  And, in examining
whether the relevant issue was important, we have
from time to time (though not consistently) raised
the question whether the issue presents "a serious
and unsettled question." See, e.g., Federal Ins. Co.
v. Richard I Rubin & Co., 12 F.3d 1270, 1282 (3d
Cir. 1993Y; Praxis Properties v, Coloniol Sav. Bank,
947 F.2d 49. 56 (3d Cir.1991}. "A serious and un-
settied question" is a factor mentioned in Cohen,
see Cohen, 337 U.S. at 547, 69 §.Ct. at 1226, but,
for the most part, it has been ignored by the courts,
see Robert J. Martineau, Defining Finality and Ap-
pealability by Court Ryle: Righr Problem, Wrong
Solution, 34 V. Pitt L Rev, 717, 740 (1993},

I§] We believe that presenting a serious and un-
settled question is merely one means by which an
issue may be important under Cohen. It is clear
that if a guestion presents a serious and unsettled
question of law, resolution of that issue in an inter-
locutory appeal protects an interest that is signific-
ant relative to the interests protected by deferring
review until final judgment. Resolution of a serious
and unsettled question has an impact beyond the
parties before the court; it not only ensures the
proper adjudication of the case before the court, but
also may prevent erroncous adjudications in other
cases and head off unnecessary appeals in those
other cases. These incidental effects promote some
of the same goals the final judgment rule promotes.
Therefore, though it is not a sine qua non, the pres-
ence of a serious and unsettled question is sufficient
to satisfy the importance criterion of the Cohen test.

FNG)

ENG. Nixon v, Fitzgerald 457 .S, 731,
102 S.Ct. 2690, 73 L. Ed.2d 349 (1982}, is
a case in which the Supreme Court stated
that an appeal must present a serious and
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unsettled question to fall within Coken 's
scope. See id._at 742 182 S.Ct. a3 2697

However, in so doing, the Court seemed to
imply that a serious and unsettled question
is merely one part of Cohen 's importance
requirement. In determining that the ap-
peal before it did present a serious and un-
settled question, the Court relied on the
fact that /7 had never ruled on the question;
that the Court of Appeals had done so did
not settle the question fer Coken purposes.
See id _at 743, 102 8.Ct. at 2697-98. This
is curious reasoning; following it to its lo-
gical extreme, it would categorize as seri-
ous and unsettled any issue the Supreme
Court has not decided. At all events, later

in Nixon the Court seems to limit this reas-
oning, It noted that the case before it per-
tained to sensitive issues related to the sep-
aration of powers between the executive
and judicial branches of government. See
id.  The mention of these sensifive issues
"might hint that the calculus of appeal in-
cludes the importance of the interests in-
volved as well as the general importance of
the question to other litigants." 13A
Charles. Alan Wright, Arthur R. Miller &

As is evident in the text, our rendering of
the importance prong is consistent with
this discussion.

[9] Given our analysis of importance for Cohen
purposes, we believe that the attomey-client priv-
ilege question before us also satisfies the import-
ance criterion because the interests protected by the
privilege are significant relative to the interests ad-
vanced by adherence to the final judgment rule. It
is often stated that the attorney-client privilege is at
the heart of the adversary system; its purpose is to
support that system by promoting loyalty and trust
between an attorney and a client. See Recent Case,
108 Harv.L Rev. 775, 779 n. 39 (1995). The priv-
ilege is thereby intended to advance the "broad] ]
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public interests in the observance of law and ad-
ministration of justice," Upjokn Co v, United
Sigtes, 449 1).S. 383, 389, 101 §.Ct. 677, 682, 66
L.Ed.2d 384 {1981), by encouraging the full and
frank communication between attorney and client
necessary for vigorous and effective advocacy.
Rightly or wrongly, our system assumes that the
competition between vigorous and effective advoc-
ates, when pitted against each other in an adversary
setting, wiil help to produce the *962 best legal res-
ult in any given litigation. In short, the attorney-cli-
ent privilege is one of the pillars that supports the
edifice that is our adversary system. As such, it is
"deeply rooted in public policy." Digital Equip..
311 U.S. at 884, 114 8.Ct. a12004.

Privilege doctrine assumes that protecting that loy-
alty and trust and thereby advancing these broader
interests can only be accomplished if privileged
material is never disclosed, for only then will cli-
ents be encouraged to make full disclosure ¢o their
attorneys. By fostering confidentiality, the attor-
ney-client priviiege, when vindicated, undermines
some of the goals the final judgment rule secks to
realize. Without the benefit of the material protec-
ted by the attorney-client privilege, trial courts face
a more difficult fact-finding task, Ferreting out the
facts of a case becomes more costly, even if only
marginally,  Often, the privilege will keep trial
courts, juries, and appellate courts from considering
certain facts, thereby forcing them to decide cases
based on less than compiete records.

In all, the privilege introduces certain inefficiencies
into the judicial system, the same inefficiencies
with which the final judgment rule is concerned.

See supra note 4. Yet, every jurisdiction in this
nation recognizes the attorney-ciient privilege. For
the reasons set forth supra, the attorney-client priv-
ilege is thus important in the Coken sense; the
status or relationship, deeply embedded in our legal
culture, is of sufficient importance that the danger
of denying justice by delay in appellate adjudica-
tion (which would result in irremediable disclosure
of privileged material) outweighs the inefficiencies
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introduced by immediate appeal. Accordingly,
prong two of Cohen is satisfied as to the attorney-cli-
ent privilege question.

For similar reasons, the work product doctrine, at
least at its "core," satisfies the importance criterion.
[EN7] Like the attorney-client privilege, the work
product doctrine seeks to promote the adversary
system. It does so "by protecting the confidentiality
of papers prepared by or on behalf of attorneys in
anticipation of litigation." Westinghouse Elec.
orn. Y. Republic of the Philippines, 951 .F.2d
1414. 1428 (3d Cir.1991). Absent such protection,
attorneys would "fear that their work product will
be used against their clients,” id., and may become
overly circumspect in preparing for litigation
thereby reducing their effectiveness as advocates.
Such circumspection frustrates the assumptions on
which the adversary system is based. "Core" work
product thus reflects an institutionally important
status or relationship in the law.

IN7. By the "core," we mean the "mental
impressions, conclusions, opinion, or legal
theories of an attorney or other representat-
ive of a parly concerning the litigation.”
Fed R.Civ.P. 26(b)3). Such core work
product is generally afforded near absolute
protection from discovery. See 8 Charles
Alan Wright, Arthur R, Mille ichard
L. Marcus. Federal Practice and Froced-
ure § 2026 (2d ed. 1994} Because, as we
discuss infra, the work product at issue
here is at the core of the doctrine, we have
no occasion to discuss whether work
product generally is important for Coken
purposes.

As with the attorney-client privilege, the work
product doctrine rests on the non-disclosure of in-
formation. Some of this information is potentiatly
relevant to the disposition of the litigation; keeping
it confidential might therefore impede the efficient
functioning of the judicial system. Yet, the work
praduct doctrine, or a form of it, is widely recog-
nized. Thus, for the same reasons put forth in cur
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treatment of the attorney-client privilege, core work
product, such as at issue here, meets the importance
criterion and satisfies the second Coher prong.

C. Effective Review: The Third Prong of Coben
[10] The only remaining issue is the third element
of the Cohen test, whether Ford can seek effective
review of the privilege and work product issues on
appeal after final judgment. The Supreme Court
has stated that review after final judgment is inef-
fective if the right sought to be protected would be,
for all practical and legal purposes, destroyed if it
were not vindicated prior to final judgment. See,
e.g., Laurg Lines 490 1.8, at 497-99, 109 5.Ct. at
1978, In the context of mandamus jurisdiction, we
have repeatediy held that appealing privilege and

work product issues after final judgment is ineffect-
ive. *963 Sec Rhone-Poulenc. 32 F.3d at 861
{discussing "privilege or other interests of confid-
entiality™); Haines v. Liggett Group, nc., 975 F.2d
81. 89 (3d Cir.1992) (discussing both attorney-cli-
ent privilege and work product doctrine protec-
tions); Westinghouse, 951 F.2d at 1422 (same);
Sporck v, Peil. 759 F.2d 312, 314-15 (3d Cir.1985)
(discussing work product doctrine protections); Bo-
gosian v, Gulf Qil Corp, 738 F.2d 587, 591 (3d

Cir.1984) (same); see also Hahmemann Univ., 74

F.3d at 461 (discussing possible mandamus juris-
diction to review claim that documents were protec-

" ted by, inter alia, a state law psychotherapist-patient
privilege); Glemmede Trust Co. v. Thompson. .56
F.3d 476, 483-84 (3d Cir. 1995} (discussing manda-
mus jurisdiction over review of the terms of a pro-
tective order); Smith v. BIC Corp.. 862 F.2d 194
198-99 {3d Cir. {98%) (discussing the collateral or-
der doctrine in the context of reviewing a claim that
disputed documents contained trade secrets requir-
ing protection); Cipolipne v. Liggett Group, Inc.,
822 F.2d 335. 340 (3d Cir.1987) (discussing man-
damus jurisdiction over review of a protective or-
der}.

Undergirding those previous holdings is the notion
that, once putatively protected material is disclesed,
the very "right sought to be protected" has been
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destroyed. Bogosian, 738 F.2d at 591. That is so
because, as we noted previously, underlying the at-

torney-client privilege is the policy of encouraging
fuil and frank communications between an attorney
and client, without the fear of disclosure, so as to
aid in the administration of justice. See, e.g., Wess-
inghouge, 951 F.2d at 1423. Concomitantly, the
work product doctrine is designed to promote the
adversarial process by maintainiug the confidential-
ity of documents prepared by or for attorneys in an-
ticipation of litigation. See, e.g., id. at 1428, Ap-
peal after final judgment cannot remedy the breach
in confidentjality occasioned by erroneous disclos-
ure of protected materials. At best, on appeal after
final judgment, an appellate court could send the
case back for re-trial without use of the protecied
materials. At that point, however, the cat is
already out of the bag.

As the Second Circuit aptly stated with respect fo
the attorney-client privilege, the fimited assurance
that the protected material will not be disclosed at
trial "will not suffice to ensure free and fuil com-
nmunication by clients who do not rate highly a priv-
ilege that is operative only at the time of trial.”
“hase Manhatign Bapk, N.A.v. Turner & Newal

PLC, 964 F.2d 159 165 (24 Cir 1992} With re-
spect to material otherwise protected by the work
product doctrine, the party will be similarly irre-
mediably disadvantaged by erroneous disclos-
ure, "[Alttorneys cannot unlearn what has been
disclosed to them in discovery™; they are likely to
use such material for evidentiary leads, strategy de-
cisions, or the like. /d. More colorfully, there is ne
way fo unscramble the egg scrambled by the dis-
closure; the baby has been thrown out with the bath
water,

Our conclusions with respect to privilege and work
product issues are buttressed by Supreme Court de-
cisions allowing immediate appeal of official, qual-
ified, and Eleventh Amendment immunities; of
double jeopardy chalienges; and of speech or de-
bate challenges. In each of those cases, the Court
heid that the rights asserted protected the claimant
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against trial, not just liability. [EN8] Therefore,
delaying review of orders implicating these asserted
rights would preclude vindication of those very
rights because delay would allow trial te proceed.
The same is true as to privifege and work product
issues. Delay in such cases would allow the very
disclosure against which those rules protect.

EN8. See Puerto Rico Agueduct and Sewer
Auth,_ v. Metealf & Eddy, Ine. 506 1.S.

139, 142-47. 113 S.Ct. 684, 687-89 121
LEd.2d 605 (1993) (examining Eleventh
Amendment immunity), Mitchell v, For-
svth, 472 U.S. 511,.525-27. 105 3.Ct
2806, 2814-16. 86 L.Ed.2d 411 (1985)
(examining qualified immunity); Nixon v.
Flzgerald, 457 U.S. 731, 74]1-43. 102
S.Ct. 2690, 2696-98 73 I1.Ed2d 349
{1982) (examining absolute immunity),
Helstoski v, Meapor, 4472 U.S. 500,
506-08, 99 S.Ct 2445  2448.49 Gl
L.Ed.2d 30 (1979) (examining the Speech
and Debate Clause); Abney v. United
States, 431 US. 651..600-662, 07 S.Ct
2034, 2040-42. 52 L. Ed2d 651 (1977
(examining double jeopardy).

In most of our previous cases in which a party
sought appeliate review of an order requiring the
disclosure of putatively protected documents, we
did not allow review under *964 the collateral order
doctrine either because it was not raised at all by
the parties or because the parties did not satisfy
either element {1} or element (2) of the Cohen test.

In only two cases did we examine element (3) of
the Cohen test in this context. In Smirh, we held
that a party does not have an effective means of ap-
pealing after a final judgment an order requiring the
disclosure of trade secrets. As we stated there,
"once trade secrets are made public, they can obvi-
ously never be 'secrets' again." Smirh, 869 F.2d at
199. Therefore, the court allowed an interfocutory
appeal under the Coher test and did not reach the
question whether a writ of mandamus was appropri-

ate. Seeid a1 1991, 3,
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In the later Rhone-Poulenc case, the other case to
examine element (3} of the Cohen test, the panel
distinguished Smithk by reasoning that any harm
caused by the erroneous disclogsure of material pro-
tected by the attorney-client privilege or the work
product doctrine can be remedied. According to
that panel, an appellate court can, after final judg-
ment, vacate the ruling of a trial court, remand the
case for a new trial, and prohibit the use of the pro-
tected material or any material derived from: the
protected material at the new trial.  See Rhone-
Poulenc, 32 T .34 at 860, We believe, however,
that this part of the holding in Rhore-Poulenc is in-
consistent with both Smith and the mandamus line
of cases that hold that there can be no effective re-
view after final judgment of an order requiring the
disclosure of putatively protected maferial. See
supra. In fact, Rhone-Poulenc scems to say as
much when it held that mandamus jurisdiction exis-
ted because there is "no other adequate means fo at-
tain relief from the district court’s order that com-
peis the disclosure of privileged information and
work product," citing the mandamus line of cases
for suppott. /4. at 861.

Because they precede Rhone-Poulenc, we are
bound by the holdings in Smifh and the mandamus
line of cases. See Q,_Hommel Co. v. Ferro Corp.
659 F.2d 340, 354 (3d Cir.1981) ("[A] panel of this
court cannot overrule a prior panel precedent.”).
Therefore, we hold that there is no effective means
of reviewing after a final judgment an order requir-
ing the production of putatively protected materi-
al. Accordingly, the strictures of the collateral or-
der doctrine have been met in this case, and we
have jurisdiction over the appeal. Our review of
the district court order will be plenary.

D. Mandamus
Because we have appellate junisdiction, there is no
need to examine whether we have original, manda-
mus jurisdiction. However, we also believe that if
we did not have appellate jurisdiction, we would
have mandamus jurisdiction to review the district

court's order. See, e.g., Rhone.Fouleng, 32.F.3d at
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861 (exercising mandamus jurisdiction over review
of privilege and work product issues); Haines, 973
E.2d. at 88-91 (exercising mandamus jurisdiction
over review of work product issues); Wesringhause,
951 F.2d at 1422 (exercising mandamus jurisdiction

over privilege and work product issues); Sporck
759.F.2d at 314-15 (exercising mandamus jurisdic- -

tion over work product issues); Begosian, 738 F.2d
at 591 {same}.

11](12] The practical difference between appeliate
jurisdiction and mandamug jurisdiction is the stand-
ard of review. Our standard of review under man-
damus jurisdiction is exceedingly narrow, see Hest-
inghouse 951 F.2d a1 1423, our standard of review
under appellate jurisdiction varies depending on the
issue that we are called on to review. Accordingly,
mandamus jurisdiction affords an appellate court
less opportunity to correct district court error in the
case before it and less opportunity to provide guid-
ance for future cases. Moreover, comity between
the district and appellate courts is best served by re-
sort to mandamus only in limited circumstances.
Review under appellate jurisdiction is therefore
preferable to review under mandamus jurisdic-
tion. In light of this preference, the wisdom of our
holding that an appeal will lie in this case is con-
firmed.

III. MINUTES OF THE 1982 MEETING; ATTOR-
NEY-CLIENT PRIVILEGE

[13] After an in camera review of the relevant doc-

uments, we conclude that the final minutes of the

1982 meeting are protected by the attorney-client

privilege. Primarily *965 at issue is whether the

communications memoerialized by the minutes were

made for the purpose of obtaining legal advice.

Federal Rule of Evidence 501 states:
[I]n civil actions and proceedings, with respect fo
an element of a claim or defense as to which
State law supplies the rule of decision, the priv-
ilege of a witness, persen, government, State, or
political subdivision thereof shall be determined
in accordance with State law.

FedR.Evid. 501. In this civil, diversity case in
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which state law governs, Rule 301 provides that
state law will govern the issue of privilege. See
Rhone-Poulenc, 32 F.3d at 861-62.

It is not clear whether the law of Pennsylvania, the
forum state, or the law of Michigan, the state in
which the communications occurred, will supply
the rule as to privilege. We need not reach this po-
tentially thorny issue, however, because the law as
to attorney-client privilege in Pennsylvania does
not differ in any significant way from that in
Michigan.  The elements of the attomey-client
privilege are weli-known and are not, in any materi-
al respect, disputed here. We need not, therefore,
dwell on them, except to note their basic contours
in Pennsyivania and Michigan.

141[15] In Pennsylvania, the attorney-client priv-
ilege in civil matters has been codified. The relev-
ant statutory provision reads:

In a civil matter counsel shall not be competent
or permitted to testify to confidential communic-
ations made to him by his client, nor shall the cli-
ent be compelled to disclose the same, unless in
either case this priviiege is walved upon the trial
of the ¢lient.
42 Pa.Cons.Stat Ann. § 5928 (West 1982). The
communications must be for the purpose of obtain-
ing legal advice. See Leonard Packel & Anne
Bowen Poulin, Pennsylvania Evidence § 501.1{c),
at 306 & n. 22 (1987 & Supp.1995). A corperation
may claim the privilege for communications
between its counsel and its empleyees who have an-
thority to act on its behalf., See Maleski v. Corpor-
gle Life Ins. Co., 163 Pa.Cmwlith. 36. 641 A.2d 1.3
(1994); Packel & Poulin, supra, § 501.1(b).

[16] In Michigan, the standard is stated in similar
terms. The attorney-client privilege "aftaches to
the confidential communications made by a client
to his attorney acting as a legal adviser and made
for the purpose of obtaining legal advice on some
right or obligation."  Kubiak v. Iwrr,. . 143
Mich. App, 465, 372 N.W.2d 341, 345 (1985}

Case law in Michigan also recognizes the right of a
corporation to claim the privilege to protect com-
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munications between certain of its employees and
its counsel. See Hubka v, Pepnfield Townshin, 197
Mich. App. 117. 494 N.W.2d 800, 802 (1992}
(cxtmg Mead Data Central, Inc. v. US. Den tof the

(interpreting the fede:al Freedom of Informat;on
Act)), rev'd on other grounds, 443 Mich. 864, 504

N.W.2d 183 (1993}

17][18] Qur brief review of Peansylvania and
Michigan law as to the attorney-client privilege re-
veals that the two states agree in the respect most
relevant to our case: for a communication to be
privileged, it must have been made for the purpose
of securing legal advice. See, e.g., Rhone-Poulanc,
32 F.3d at 862 (setting out the traditional elements
of the attorney-client privilege and including the re~
gquirement that the communication be made for the
purpose of securing legal advice); Restatement of
the Law Governing Lawyers §§ 118, 122 (Proposed
Final Draft No. 1 1996) (same). [EN9] We now turn
to determining whether the communications con-
tained in the relevant document satisfy this stand-

ard, [FN10

FN9. It should be noted that the law makes
no distinction between communications
made by a client and those made by an at-
torney, provided the communications are
for the purpose of securing legal advice.
See Restatement of the Law Governing
Lawyers §§ 118, 120 (Proposed Final Draft
No. 1 1996). In other words, the entire
discussion between a client and an attorney
undertaken to secure legal advice is priv-
ileged, no matter whether the client or the
attorney is speaking.

FN10. The parties do not dispute that Nolte
wag Ford's attorney at all relevant times
and that the members of the Policy and
Strategy Committee had the authority to
act on behalf of Ford. Although Kelly
does argue that Ford did not intend for the
communications to be kept confidential,
we find that argument to be without mer-
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it.  Ford's actions with respect to these
documents ciearly evinced such an intent.

*966 [19] Our review of the final minutes, the draft
minutes, the report Nolte sum:marized at the meet-
ing, and relevant affidavits, leads us to conclude
that the communications in the meeting were made
for the purpose of securing legal advice.  Ford
clearly had concerns about the Bronco II; this is
not surprising given that the product was in the
early stages of its development. Nolte examined
the fegal implications of some of those concerns
and proposed a particular course of action, con-
tained in his report to the Policy and Strategy Com-
mittee, to address them. The Policy and Strategy
Committee meeting itself was called in part to dis-
cuss Noite's proposal. The discussion at the meet-
ing, then, was intended to secure Nolte's legal ad-
vice.

The district court initially ruled that the minutes
“disclose only factfual material, contain no legal dis-
cussion, were not created in anticipation of litiga-
tion ..., and contain ne communication to counsel
which was intended to be kept confidential." The
court later stated that the minutes were "business
records” that memorialized "essentially business
and safety decisions." We disagree with the dis-
trict court's conclusions as to the nature of the doc-
uments. The documents do not contain merely fac-
tual material nor do they detail mere business de-
cisions; in that respect, the district court clearly
erred in describing these documents, Certainly, the
ultimate decision reached by the Policy and
Strategy Committee could be characterized as a
business decision, but the Comunittee reached that
decision only after examining the legal implications
of doing s0. Even if the decision was driven, as
the district court seemed to assume, principally by
profit and loss, economics, marketing, public rela-
tions, or the like, it was also infused with legal con-
cerns, and was reached only afler securing legal ad-
vice. At all evenits, disclosure of the documents
would reveal that legal advice. We thus hold that
the minutes of the 1982 meeting are protected from
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discovery by the attorney-client privilege, [FN}

EN1!. Discussion in a published opinion
of our conciusions based upon an in cam-
era review is necessarily limited. We can-
not reveal too much about the contents of
the documents for fear of undermining the
very purposes of such review. Qur meth-
odology is to reveal only as much of the
content as s necessary to produce a
reasoned opinion that can itself be re-
viewed. If further review is necessary, the
er banc court or the Supreme Court can
examine for itself the relevant documents
in conjunction with our opinion, We re-
cognize that the advocacy of the aitorneys
representing the patrty seeking allegedly
protected documents is hampered by their
inability to review those same documents.
That disadvantage is one we must ac-
cept; otherwise, the very purpose of the
privilege will be destroyed.

The observations made in this footnote ap-
ply egually to our discussion of the docu-
ments ailegedly protected by the work
product doctrine.

IV. THE AGENDAS; THE WORK PRODUCT
DOCTRINE

Similarly, our in camera review leads us to con-
clude that the agendas for the 1988 meeting and the
handwritten notes on the document pertaining to the
1989 meeting are protected from discovery by the
work product doctrine. [FN12] Codified in the Fed-
eral Rules of Civil Procedure, the work product
doctrine allows a party to discover material pre-
pared in anticipation of litigation or for trial only
upon a showing that the requesting party has a sub-
stantial need for the materiai and cannot obtain the
material or its equivalent elsewhere without incur-
ring a substantial hardship. See Fed R.Civ.P.
26{b)(3). The rule as *967 codified provides that
"[i]n ordering discovery of such materials when the
required showing has been made, the court shall
protect against disclosure of the mental impres-

Page 15

sions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concern-
ing the litigation." Jd.

ENi2. Ford claims that the agendas are
also protected by the attorney-client priv-
ilege. We disagree. There is no indica-
tion in the record that the relevant 1988
meeting at which the agendas were dis-
cussed involved the kind of communica-
tions the privilege protects. Ford's asser-
tions to the contrary and the affidavits sup-
porting them are nothing more than con-
clusory.

Ford also claims that the handwritten notes
on a document pertaining to the 1989
meeting are protected by the attorney-cli-
ent privilege because they refer to legal ad-
vice provided at the 1988 meeting. (Ford
does not claim that the meeting itself or the
typewritten portions of the document are
protected.)  Because we do not see the
1988 meeting as involving confidential
communications made to secure legal ad-
vice, we do not believe these handwritten
notes are privileged. However, these
notes do refer to the agendas from the 1988
meetings and to the studies on which the
agendas were baged. We will, therefore,
consider these notes as being equivalent to
the 1988 agendas. As we discuss in the
text, the 1988 agendas are protected by the
work product doctrine. These notes, then,
are similarly protected.

[20] It is also clear that the work product doctrine
protects materials prepared by an agent of the atfor-
ney, provided that material was prepared in anticip-
ation 0fl1t1gat10n See Chdl’]‘;& Alan anht Ax-

tice zmd Procedure § 2024, at 359 (Zd ed. §994)

These elements, like those of the attomey-client
privilege, are well-known and are not, in any relev-
ant respect, disputed here. We need not, therefore,
elaborate on them. Rather, the dispute over the
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agendas turns on whether they were prepared in an-
ticipation of litigation, since the other elements ne-
cessary for work product protection are met.

FNI13

FN13. The record makes it clear that the
agendas were prepared by an agent of
Ford's attorneys. In addition, Kelly has
not made the requisite showing of substan-
tial need to overcome the work product
doctrine profections.

I21] It is clear from our review of the record that
the agendas disciose material prepared as part of
Ford's legal strategy for defending the type of case
Keliy brought here. The agendas outline the res-
ults of studies conducted as to the safety of the
Bronco H and, in so doing, highlight important as-
pects of those studies. Those studies were found
by the district court to be protected by the work
product doctrine because they would be used in de-
fending anticipated lawsuits.  Ford persuasively
contends that experts acting on behalf of Kelly and
working backwards from the agendas could determ-
ine the methodology of the studies. [EN14] Ford's
attorneys and their agents called for the studies, and
Ford credibly demonstrates that if Kelly learns the
methodology of the studies, then she has effectively
leamned of the issues of most concern to Ford's litig-
ation defense team. Moreover, the agendas them-
selves were for meetings at which the experts
would, inter alia, explain the technical aspects of
Ford's legal defense strategy by referring to those
studies. We are satisfied, in view of the foregoing,
that these agendas, core work product, were pre-
pared in anticipation of litigation.

ENI4. Although Kelly does not dispute
this contention, we suspect that it might
have been difficult for Kelly to do so given
that she has not seen the agendas.

[22] The handwritten notations that appear on the
document pertaining to the 1989 meeting are simii~
arly protected by the work product doctrine. Al-
though not as extensive as the agendas themselves,
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the notations refer fo the agendas. In some places,
the notations employ the same language as that
which appears on the agendas. In others, the nota-
tions, when read in connection with the typewritten
portions of the document to which they refer,
provide clear hints as to what is contained in the
agendas. In all instances, the notations, like the
agendas themselves, would aliow Kelly to determ-
ine the methodology of the studies.

It is true, of course, that the agendas and the hand-
written notations (and, for that matter, the studies
themselves) were not prepared with this particular
litigation in mind. However, that is of no import
given the facts of this case. At the time the relev-
ant material was prepared, Ford was a defendant in
numerous lawsuits alleging defects i the Bronco
I1, and this material was prepared in anticipation of
those lawsuits, The literal language of Rule
26{b)(3) requires that the material be prepared in
anticipation of some litigation, not necessarily in
anticipation of the particular litigation in which it
is being sought. See In re Grand Jury Proceed:
ingg. 604 F.2d 798, 03 {3d Cir.1979) (holding that
the work product doctrine will protect material pre-
pared in anticipation of civil proceedings from dis-
covery in a grand jury proceeding); see also 8
Wright, Miller & Marcus, supra, § 2024, af 350-51
(collecting cases and concluding that most courts
consider the work product doctrine to protect ma-
terial prepared in anticipation of previous litiga-

tion). [FN5]

EN15. As in In re Grarnd Jury Proceed-
ings, there is "an identity of subject mat-
ter" between the litigation for which the
material was prepared and tbe present litig-
ation. See [n.re Grand Jury Proceedings.
604 F.2d at 803. We therefore need not
decide whether the work product doctrine
protects material prepared for ary previous
litigation, or only previous litigation re-
lated to the present litigation.

*968 The district court ruled that nothing in the re-
cord indicated "that the meetings [for which the
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agendas were prepared] involved discussion or
agenda items about any particular litigation or that
the meetings were in anticipation of litigation nor
do the documents disclose any legal advice or opin-
ions, or that legal advice was given." Instead, the
court ruled that the "meetings were in the nature of
product safety meetings, not legal department meet-
ings." As our discussion makes clear, the agendas
were prepared in anticipation of litigation. That
the agendas do not necessarily inciude legal advice
is, as a matter of law, irrelevant provided, as we
nete above, they were prepared in anticipation of
litigation. Moreover, it is of no import, again as a
matter of law, that the meetings for which the agen-
das were prepared were not legal department meet-
ings. Thus, the district court clearly erred (a func-
tion in part of legal error) in concluding that the
agendas were not prepared in anticipation of litiga-
tion. In this case, the context in which the agendas
were discussed does not change the reasons for
their preparation.

In sum, we conclude that the work product doe-
trine, as codified in Rule 26{b)3}, protects the

agendas from discovery.

V. CONCLUSION

In view of the foregoing, the order of the district
court dated December 18, 1996 will be reversed in
part and the case remanded to the district court with
directions to deny discovery of the documents
stamped with Bates numbers 6680- 82, 13882,
14236, and 21831 in their entirety, and to deny dis-
covery of the handwritten notations on the docu-
ment stamped with Bates number 14241,

*FORD MOTOR COMPANY eilant/Petitioner.
v.Susan I KELLY. Administratrix and Personal
Representative of the Estate of Gerald A. Kelly.
Deceased. on Behalf of Said Decedent's Heirs-
At-Law and Next-Of-Kin and on her Qwn Behalf
Aopnellee/Respondent.. 1997 WL 33710404

{Appeliate Brief} (C.A.3 January 21, 1997), Brief
of Appellec/Respondent

+JN_RE: FORD MOTOR, COMPANY, Petitioner
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Susan 1. Kelly et al.. Appellees. v. Ford Motor
Companv., Appellant. 1997 Wi, 33710405

{Appellate Briefy (C.A.3 January 24, 1997), Ford
Motor Company's Reply Brief
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United States District Court,
E.D. Louisiana.
SOUTHERN SCRAP MATERIAL CO., et al,
v,
George M. FLEMING; Fleming & Associates L.L.P.,
Fleming, Hovenkamp & Grayson,

P.C.; John L. Grayson; Mark A. Hovenkamp; Bruce B.

Kemp; L. Stephen Rastanis;
The Law Offices of L. Stephen Rastanis; John B. Lam-

bremont, Sr.; The Law
Offices of John B. Lambremont, Sr.; Ken I. Stewart;
Frederick A. Stolzle, Jr.;
Frederick A. Stoizle, Jr. & Associates
No. Civ.A. 01-2554.

June 18§, 2003.

MEMORANDUM OPINION AND ORDER,
KNOWLES, Magistrate J.

*1 This action, which invokes the civil RICO jurisdic-
tion of the Court under 18 U.S.C. § 1964 [FNI1] in-
volves claims by plaintiffs, Southern Scrap Material
Co., LLC, §8X, L.C., and Southern Recycling, LLC,
against the defendant attorneys listed above. This matter
is before the undersigned magistrate judge pursuant to
the mandate of the Fifth Court of Appeals [Rec. Doc.
107] and the reference of district judge to consider argu-
ments of the parties that certain documents for which
discovery is sought are protected by the work-product
doctrine or the atiorney-client privilege. More particu-
larly, presently before the Court are the following con-
tested discovery motions:

ENI1. On August 20, 2001, plaintiffs filed their
Complaint [Rec. Doc. 1] pursuant to the 28
U.S.C. 88 1331 and 1337, and 18 U.S.C. §§
1964¢a) and 1964(c), Title IX of the Organized
Crime Crime Control Act of 1970, also known
as the Racketeer Influenced and Corrupt Or-
ganization Act (RICO).
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(1) Piaintiffs Southern Scrap Material Co., LLC, 58X,
L.C., and Southern Recycling Co. LLC's (hereinafter
collectively referred to as "Southern Scrap") Motion
and Memorandum in Support of Maintenance of Priv-
ilege over various documents submitted for in camera
review [Rec. Doc. # 188};

(2) Defendants Frederick A. Stolzle, Jr. and Frederick
A, Stolzle, Jr. & Associates' ("Stolzle defendants")
Motion to Sustain Attorney-Client and Work Product
Privileges [Rec. Doc. # 187};

(3) Defendants Fleming & Associates, LL.P., and
George Fleming's ("Fleming defendants™) Joint Mo-
tion and Memorandum to Sustain Work Product and
Attorney/Client Privileges [Rec. Doc. # 1897];

(4) Defendant Ken J. Stewart's Motion and Memor-
andum fo Sustain the Privilege on Decuments Pro-
duced for In Camera Inspection [Rec. Doc. # 198];
and

(5) Defendant John B. Lambremont, Sr. and Law Of-
fices' Memorandum in Support of Sustaining Work
Product and Attorney-Client Privileges. {Rec. Doc. #
1861,

I. BACKGROUND

Necessarily predicate to any ruling on the privileges
claimed is some understanding of the climate in which
the instant case arose and the tenor and substance of the
allegations which presaged the instant motiens to com-
pel. On August 20, 2001, the plaintiff, Souther: Scrap,
filed a complaint naming the foliowing trial attorneys as
defendants, to wit: George M. Fleming, Fleming & As-
sociates, L.L.P., Fleming, Hovenkamp & Grayson, P.C.,
John L. Grayson, Mark A. Hovenkamp, Bruce B. Kemp,
L. Stephen Rastanis, The Law Offices of I.. Stephen
Rastanis, John B. Lambremont, Sr., The Law Offices of
John B, Lambremont, Sr., Ken J. Stewart, Frederick A.
Stolzle, Ir. and Frederick A. Stolzle, Jr. and Associates.
See Southern Scrap's Complaint [Rec. Doc. # 1]. South-
ern Scrap seeks-relief pursuant to §§ 1961-68, § 901(a)
of Title IX of the Organized Crime Control Act of 1970,
as amended, otherwise known as the Racketeering In-
fluenced and Cerrupt Organizations Act of 1970
("RICO™), and in particular, under 18 US.C. § 1964
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Following the filing of the Southern Scrap’s RICO case
statement [Rec. Doc. # 3], defendants fited their motion
to dismiss pursuant to Fed R.Civ.P. 12(b¥(6). [Rec. Doc.
# 11)]. Finding that the alleged "improprieties and calcu-
lated manipulations set out in the RICO case staterment”
were sufficient to defeat the defendants’ motion to dis-
miss the Court denied same, as well as the defendants'
Motion for More Definite Staternent. {Rec. Doc. 's 23
and 27}, The parties were ordered to exchange initial
disclosures by March 12, 2002. The claims against the
defendant Mark A. Hovenkamp were dismissed with
prejudice. [Rec. Doc, # 41]. On May 6, 2002, Southern
Scrap filed an amended complaint with respect to its
damages. [FNZ] [Rec. Doc # 65].

EN2. Plaintiff amended their original RICO
complaint alleging "severe financial and busi-
ness losses, and damage to reputation, negative
publicity, decreased company productivity, de-
creased employee morale, and fear of frivolous
lawsuits," to state: "As a proximate cause of
the Attorneys' violation of 18 U.8.C. § 1962(c)
and (d), Plaintiffs have been injured in their
business or property for the reasons described
above and because they were forced to expend
a significant amount of time and money in the
maintenance of defenses to these numerous, yet
meritless lawsuits. The Attorneys have caused
Plaintiffs damages consisting of the atforneys
fees, expenses, costs, and time associated with
the defense of these frivolous lawsuits." See
Amended Complaint at § 152 [Ree. Doc. # 65].

#2 In its application presently before the Court in the
nature of a Motion to Compel Production of Docu-~
ments, Southern Serap characterizes the defendant attor-
neys as "a group of plaintiffs’ attorneys that encircied
Southern Scrap like jackals in an attempt to extort set-
tlement funds," [FN3] from plaintiff scrap metal com-
panies, which are along, with the judicial system and
others, victims of the defendant attomeys' RICO con-
spiracy. [FN4] Plaintiffs’ RICO complaint casts the de-
fendant attorneys into two groups of actors, the Baton
Rouge area plaintiffs’ attorneys and the Texas plaintiffs’
attorneys, who allegedly came together in 1995, formed
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an association-in-fact, and, working together, "un-
ieashed a torrent of eleven (11) frivolous and baseless
lawsuits against [Southern Scrap], alieging everything
from mass exposure to toxic torts to discriminatory hir-
ing practices." [EN5] Southern Scrap contends that "all
of the resoived underlying cases were either dismissed
on summary judgment, by the Court of Appeals, or in
exchange for not seeking sanctions against the defend-
ants," and "not a single one of these cases had any mer-

it." [EN6

EN3. See Plaintiffs* Motion and Incorporated
Memorandum in Support of Maintenance of
Privilege over Various Documents Submitted
for In Camera Review, at p. 2.

FN4. See Complaint at § IV [Rec. Doc. 1].

FNS. Southern Scraps' Motion and Incorpor-
ated Memorandum in Support of Maintenance
of Privilege over Various Documents Submit-
ted for In Camera Review, at p. 3.

ENG, Id. at 4.

Southern Scrap specifically alleges that the defendant
attorneys (i, plaintiffs' attorneys in the underlying
state court litigation}, exceeded any legitimate role they
may have had as diligent adversaries by filing baseless
claims and, in so doing, committed mail frand (1§
L.S.C. § 1341) and wire fraud (18 U.S.C. § 1343) in
furtherance of their scheme fo bring extortionate pres-
sure to settle cases, inflicting heavy costs in terms of
legal expenses for defense against the false and fraudu-
fent claims. Additionally, Southern Scrap claims viela-
tions of the Hobbs Act, 18 U.S.C. § 1951, referring to
attermpts by defendant attorneys to induce the scrap met-
al companies to pay funds to setfle the fraudulent state

court suits by threats of filing more of the same and thus
inflicting even heavier financial losses.

The defendant atiorneys have denied the allegations
against them and submit that the allegations in the
RICO case statement are unsuppetted allegations. De-
fendants response to the plaintiffs' characterization of
the underiying state court litigation and their roles, in
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that Southern Scrap's statement erroneously suggests
that all of the attorney defendants assisted in the prosec-
ution of all eleven (11} underlying lawsuits. Moreover,
Defendants contend that the Court shouid give little or
no credence to Southern Scrap's argument that the un-
derlying lawsuits were frivolous and baseless, in light of
the fact that three of the underlying state court cases re-
main pending, one having survived a La.Code Civ.
Proc. Art. §63 motion to dismiss hearing.

. CONTENTIONS OF THE PARTIES

1. SOUTHERN SCRAP'S CHALLENGES TO DE-
FENDANTS' PRIVILEGE LOGS

Southern Scrap chailenges the documents listed in the
various defendant attorneys' privilege logs on various
grounds, including the following, to wit: (1) regarding
documents which relate to the business aspects of the
defendants® legal practices, including fee agrsements
and agreements between counsel entered prior to the
commencement of the litigation, Southern Scrap con-
tends that they are discoverable and do not constitute
the rendition of legal advice, nor are they protected
work product; (2) articles, including maps, photographs,
videos, and the like, ali without attorney commentary,
are discoverable; {(3) documents which discuss purely
factual matters without the addition of mental impres-
sions or strategy of counsel are discoverable and do not
constitute protected work product; (4) vintage docu-
ments dating back one to six years prior to the institu-
tion of the first lawsuit are discoverabie; (5} the attor-
ney-client privilege was waived with respect to the pub-
lication of "Scrap Notes"; (6) any claim of privilege was
waived with respect to "the Becnel communications;”
(7) "ALR Customer” and "CLR Customer" documents
are not privileged; and (8) certain miscellaneous items,
in¢luding the "Letters to Reverends," are also discover-
able. Plaintiffs argue that, in any event, they have
demonstrated their substantial need for the challenged
documents. Southern Scrap highlights that the attorney
defendants have denied the RICO claim and alleged the
affirmative defense of good faith, and contends that the
documents are necessary impeachment and cannot be
obtained from an alternative source.
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%3 The Stolzle defendants submit that they currently
represent individuals in toxic exposure/personal injury
litigation against the Southern Scrap plaintiffs. Defend-
ants further advise that three of the "eleven (11) under-
lying cases" were filed in Louisiana's Nineteenth Judi-
cial District and are still pending, to wit: Harmason v.
Southern Scrap Material Co., Inc., Docket No. 415,360
"C" Curry v. Southern Scrap Material Co., Docket No.
421,244 "C"; and Bawnks v. Southern Scrap Material
Co., 421,023 "H." Essentially, the Stoizle defendants ar-
gue that Southern Scrap's discovery requests demand
the production of nearly every document maintained in
client and attorney work files of the aforesaid underly-
ing toxic tort litigation, and Stolzle submits that certain
documents are protected by the work product and/or at-
torney-client privileges. Per the Court's October 16,
2002 order, Stolzle submitted a tabular log identified as
Exhibit "B" which identifies each of eighty-five {83)
documents withheld, along with the corresponding doc-
uments in tabbed binders for in camera review. Stolzle
notes that the list of eighty-five documents was nar-
rowed down from an October i1, 2002 privilege log,
which previously identified tens of thousands of pages
of privileged documents,

Regarding the documents listed on Exhibit "B," the
Stolzle deferidants argue that the fact that defendants
have denied the allegations asserted against them in
Southern Scrap's RICO complaint does not “place-
at-issue" any "factual information," resulting in a
waiver of the privileges claimed, Defendants further
hearken back to the strictures of Rules 9(b) and 11, and
more particularly, remind Southern Scrap plaintiffs that,
prior to filing the instant lawsuit, they shouid have had
knowledge of the specific "facts" and "law." which sup-
port their allegations, and thus may not, consistently
with their Rule 11 obligation, now claim they do not
have access to the facts and/or that they have substantial
need within the meaning of Rule 26(b)(3). [EN7] De-
fendants admit that the work product doctrine protacts
documents and not underlying facts, but highfight feder-
al law which stands for the proposition that a document
does not lose its privilege status merely because its con-
tains factual information, [FN8]
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FN7. See Stolzle Defendants' Motion to Sustain
Attorney Client Privilege, at p. 5 n. 3 (citing
Williams v. WMX Technologies. Inc, 112 F.3d
175. 177 (5¥Cir 1997)).

ENE&, Id. at 6 (citing High Tech Communicg-
tions, fnc. v. Panasonic Co., 1995 W, 45847 at
*6 (R.DLa. Feb 2, 1993), inter alia ).

The Stolzle defendants, along with the other defendants
in this case, accuse Southern Scrap of attempting to use
this RICO action to circumven: Louisiana's scope of
discovery regarding sxperts in the pending state court
litigation, i.e, "experts" identified in an agticle 8§63
hearing in the underlying state court litigations. [FNG]
Finally, the Stoizle defendants submit that surveillance
videos, photographs, and all communications with pro-
spective clients are clearly subject to the work product
docirine and the attorney-client privilege. [FN10

EN9. See id, at p. 8 (noring La. Civ.Code of
Proc. Art. 1424, inter alia, recognizing that un-
der Louisiana law there is an absclute privilege
against the discovery of writing, mental im-
pressions, conclusions or opinions of an expert
of any attorney).

ENIQ. Jd. at 11-12.

The Fleming defendants have submitted their own priv-
ilege log and corresponding tabbed binder of documents
for in camera review. In addition to the arguments made
by the Stolzle defendants, the Fleming defendants con-
tend that Southern Scrap has failed to demonstrate
either substantial need or the inability to discover the
same evidence by other means as required by
Fed.R.Civ.P. 26(b}(3). Moreover, the Fleming defend-
ants submit that the following categories of documents
are protected work product, to wit: {1) correspondence
among co-counsel relating to legal strategy, legal issues,
and division of labor; (2) counsel/co-counsel commu-
nications; (3) attorney notes regarding depositions, sub-
poenas, and testimony; (4) compilations of documents;
(5) docurments that set out a case plan of action and dis-
cuss legal issues; (6) documents that relate or refer to
investigations and/or factuai infermation; (7) swormn
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statements; and (8) defendants' communications with
experts.

*4 Ken Stewart submitted his privilege log and corres-
ponding tabbed binder of eighty (80) documents with-
held under claims of privilege. To prevent repetition of
legal arpuments, Stewart adopted the arguments set
forth in the Flemning Defendants’ memorandum in sup-
port of sustaining work product and attorney-client priv-
ileges. Like the Stolzie Defendants, Stewart similarly
points out that three of the eleven underlying cases
identified in Southern Serap's RICO complaint remain
pending in state court. Although he contends that cer-
tain documents are protected from disclosure under the
federal cage law as well, Stewart urges the Court fo
carefully consider that law, in conjunction with Louisi-
ana law strictly prohibiting disclosure of expert docu-
ments to opposing parties.

Defendant John B. Lambremont, Sr. submitted a priv-
ilege log, alleging both work product pretection and/or
attorney-client privilege with respect to the documents
tabbed -4, 6, 7, 12, and 14. Defendant Lambremont
filed a memorandum in support of his objections, ar-
guing more specifically that: (1) Southern Scrap has not
demonstrated substantial need or inability to discover
the same evidence by other means; (2) the mere denial
of an association-in-fact does not effect a waiver of the
applicable privileges; (3) correspondence and commu-
nications among co-counsel relating to legdl strategy,
legal issues, and division of labor are protected work
product; (4) attorney notes regarding depositions, sub-
poenas, and testimony are protected work product; (5)
documents that set out a case plan of action and discuss
iegal issues among co-counsel are protected work
product; (6) case expense reports, invoices, and billing
for experts and attorneys are privileged because they re-
veal legal strategies and atiorney client communica-
tiens; {7) communications with experts are protected;
(8) discussions of expert testing results are protected
work product because they reveal attorney thoughts and
impressions; {9) communications between attorney and
client are covered by the attorney client privilege; and
(10) discussions with and information received from cli-
ents are privileged. [FN11]
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FN11. See John B. Lambremont, Sr.'s Memor-
andum to Sustain Work Product and Attorney/Cli-
ent Privileges [Rec. Doc. No. 186].

2. DEFENDANTS' CHALLENGES TO SOUTHERN
SCRAP'S PRIVILEGE LOG

Southern Scrap has withheld a total of twenty-two (22}
documents, which it contends are shielded from discov-
ery by either the work product or attorney-client priv-
ileges, or both. The defendant attorneys challenge the
plaintiffs' claims of privilege on the basis that the
plaintiffs waived any privilege they may have possessed
over their files by filing the instant RICO complaint.
The defendants contend that the "the Audit Letters" and
“the Becnel Correspondence” are the core of plaintiff's
RICO claims. Additionally, defendants contend that the
audit fetters were not prepared exclusively in anticipa-
tion of litigation. As for the Becnel correspondence,
Ken Stewart notes that Southern Scrap has labeled
Daniel Becnel as a fact witness, knowledgeahie of some
of the alleged RICO violations in the underlying cages.

*5 The Court will first address the applicable law gener-
ally, and then, the parties' privilege logs/documents
serially.

I THE LAW
1. WORK-PRODUCT DOCTRINE

The attorney work-product privilege first established in
Hickman v, Taylor, 329 11.8..495 {1947), and codified
in Yed R.Civ.P. Rule 26(b}(3) for civil discovery, pro-
tects from disclosure materials prepared by or for an at-
torney in anticipation of litigation. Farel v. Banc One
Capital Partners, Inc. 1997 W1, 86457 (N, D.Tex)
{citing Blockbusier Entertainment Corp. v. McComnb
Video, Inc., 145 ER.D. 402, 403 (M. D.1a. 1992)). Since
Hickman, supra, courts have reaffirmed the "strong
public policy” on which the work-product privilege is
grounded. The Supreme Court in Upjohn Co. v, United
Stafes, 449 1.8, 383 (1981) found that it is essential
that a lawyer work with a certain degree of privacy™ and
further observed that if discovery of work product were
permiitted "much of what is not put down in writing

Page 5

would remain unwritten" and that "the interests of cli-
ents and the cause of justice would be poorly served.
Upjohn, 449 U.S, at 397-998; see alsp [n re Grand Jury
Proceedings, 219 F.3d 175, 190 (23'('1“Cir.2000}: United
States v. Aldman, 134 F,3d 1194, 11967(279-Cir.1998)

Fed.R.Civ.P. 26(b)(3} provides that
a party may obtain discovery of documents and tan-
gible things otherwise discoverable under subdivision
{b}(1) of this rule and prepared in anticipation of lit-
igation or for trial by or for that other party's repres-
entative (including the other party’s attormey, consuit-
ant, surety, indemnitor, insurer or agent} oniy upon a
showing that the party seeking discovery has substan-
tial need of the materials in the preparation of the
party's case and that the party is unable without undue
hardship to obtain the substantial equivalent of the
materials by other means.
Fed R.Civ.P. 26(b}3) (emphasis added). Federal law
governs the parties' assertions that certain information is
protected from disclosure by the work product doctrine.
See Naguin v. Unocal Corp .. 2002 WL 1837838 *2
(B.D1.1a.2002) (Wilkinson, M.1) (citing Dunn v. Stafe
Farm, 927 F.2d 869, 875 (5"-Cir.1991)).

The Fifth Circuit describes the standard for determining
whether a document has been prepared in anticipation
of litigation as the "primary purpose” test. See [n Re

aiser Alr;m:'mfm and Chemical Co., 214 F.3d 586, 393

n 19 (5"“C‘1r 2000) (citing precedents in United States
v. El Paso_Co.. 682 F.2d 530. 542 (5**Cir. 19823 and
United States v. Davig, 636 F.2d 1028 1040 (5‘1"
Cir.19813). The primary purpose test, coined by the
Fifth Circuit in Davis, states:
It is admittedly difficult to reduce to a neat formula
the relationship between the preparation of a docu-
ment and possible litigation necessary to trigger the
protection of the work product doctrine. We conclude
that litigation need not necessarily be imminent, as
some courts have suggested, as long as the primary
motivating purpose behind the creation of the docu-
ment was to aid in possible future litigation.
*6 Davis, 636 ¥.2d at 1039. The determination that one
or more of the documents were not prepared by counsel
18 not necessarily dispositive of the inquiry, as Rulg
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26{b}(3) protects documents prepared by a party’s agent
from discovery, as long as they were prepared in anti-
cipation of litigation. In United States v. Nobles. 422
1.8..225 £1975), [FN12] the Supreme Court explained:

EN12. In Nobles, the Supreme Court applied
the work-product doctrine to criminal proceed-
ings. The Court observed that, although the
work-product docirine most frequently is asser-
ted as a bar to discovery in civi} litigation, its
role in assuring the proper functioning of the
criminal justice system is even more vital. The
intetests of society and the accused in obtain-
ing a fair and accurate resolution of the ques-
tion of guilt or innocence demand that adequate
safeguards assure the thorough preparation and
presentation of each side of the case. 422 UJ.§,
at 238,

At its core, the work-product doctrine shelters the
mental processes of the attorney, providing a priv-
ileged area within which he can analyze and prepare
ks client's case. But the doctrine is an intensely prac-
tical one, grounded in the realities of }itigation in our
adversarial system. One of those realities is that attor-
neys often must rely on the assistance of investigators
and other agents in the compilation of materials in
preparation of trial. It is therefore necessary that the
doctrine protect material prepared by agents for the
attorney as well as these prepared hy the attorney
himself.

Nobles, 422 U.S. at 238.39 (emphasis added). In both

Hickman and Nobles, supra, the Supreme Court recog-
nized that the "the work-product doctrine is distinct
from and broader than the attorney- cilent privilege.”

1I. The doctrine protects not only materlals prepared by
a party, but also materials prepared by a co-party
FN13] or a representative of a party, including attor-
neys, consultants, agenis, or investigators. Nobles, 422
U.S. at 228 [FN14]

EN13. See United States v. Medica-Rents, Lo,
2002 WL 1483085 *1 n, 6 (N. D.Tex.) (noting
that disclosure of documents by relators to co-
party the United States and ifs representatives
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does not result in waiver and that the joint de-
fense privilege, an extension of the attorney-cli-
ent privilege, also applies in the context of
work-product immunity).

FNi4. Upiokn Co. 449 U.S. ot 400 United
Steres v. El Pase Co ., 682 F.2d 530, 543 (Sth
Cir. 1982, cert. denied, 466 11.S. 944 {1984).

Work product immunity extends to documents prepared
in anticipation of prior, terminated litigation, regardless
of the interconnectedness of the issues and facts. The
work product privilege recognized in Hickman, supra,
does not evaporate when the litigation for which the
document was prepared has ended. le% In fn_re
Grand Jury Proceedings. 43 ¥.3d 966 (5‘"'"“"“(‘zr 1994),
the Fifth Circuit observed:

FNLS. See [n re Grand Jury Proceedings, 43
. th . .

FJ3d 966, 971 (57Cir.1994) (noting that
neither Rule 26 nor its weil-spring (Hickman)
place any temporal constraints on the priv-
ilege).

The emerging majority view among the circuits which
have struggled with the issue thus far seems to be that
the work product privilege does not extend to sub-
sequent litigation. One circuit, the Third Circuit, ap-
pears to extend the work product privilege only to
"closely related" subsequent litigation. [n_re Grand
Jury_ Proceedings. 604 F.2d 798, 803-04 (3%
Cir.1979). A broader view, exemplified by the Fourth
and Eighth Circuits, is that the privilege extends to ail
subsequent litigation, related or not.
Id. at 971 (agreeing that the privilege extends to sub-
sequent litigation but finding no need to choose between
the two views since the subsequent litigation was
"closely related" to the first).

The law is settled that "excluded from work product
doctrine are materials assembled in the ordinary course
of business, or pursuant to public requirements unre-
lated to litigation," United States v. El Paso Co., 682
F3d 530, 542 (57 Cir.1982) (citing Rule 26(h)(3) ad-
visory committee notes)}.

Factors that courts rely on to determine the primary
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motivation for the creation of a document include the
retention of counsel, his involvement in the genera-
tion of the document and whether it was routine prac-
tice to prepare that type of document or whether the
docurnent was instead prepared in response to a par-
ticular circumstance, If the document would have
been created regardless of whether the litigation was
also expected to ensue, the document is deemed to be
created in the ordinary course of business and not in
an‘czclpatlon of litigation.

WL 1145825 at *2 (E D.La. Au(z 11.2000). "Ifa party

or its atforney prepares a document in the ordinary
course of business, it will not be protected from discov-
ery even if the party is aware that the document may
also be useful in the event of litigation." Naguin v.. Un-
ocal Corp.. 2002 WL, 1837838 *7 (E.D.La. Aug 12
2002) (internal quotation marks omitted). The party
seeking protection from discovery bears the hurden of
showing that the disputed documents are work-product.

FNIG

ENi6. Id at *6 (citing Guzzine v. Felterman
174 FRD 59..63 (W.1D.La.1997) (Tynes, M.
nited

States, 768 F.2d 719, 721 (5“”(321.1985}).

The work product doctrine protects two categories of
materials prepared in anticipation of litigation, fact and
opinion work product. To obtain fact or ordinary work-
product, a party seeking discovery of such material
must make a showing of "substantial need ." Fed R Ciy
P 26(b)3). However, absent a showing of compelling
need and the inability to discover the substantial equi-
valent by other means, work product evidencing mental
impressions of counsel, conclusions, opinions and legal
theories of an attorney are not discoverabie. [FN17] In-
deed, opposing counsel may rarely, if ever, use discov-
ery mechanisms to obtain the research, analysis of legal
theories, mental impressions, and notes of an attorney
acting on behalf of his client in anticipation of litiga-
tion. [FN18] The burden of establishing that materials
determined to be attorney-work product should be dis-
closed is on the party seeking production. [FN18

FN17. See Conkling v. Twrner, 883 1F2d 431,
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111

434-35 {5°Cir,1989Y; In_Re Grand Jurv Pro-
ceedings. 219 F.3d 175, 190 (2%-cir 2000y,
Varel v. Bape One Canitol Partners, Inc., 1997
WL 86457 (N. D.Tex.) (Boyle M. 1.}

ENI18. See Dunn v. Stale Farm Fire & Casuolty
Co.,. 927 F.2d 869, 875 (SLh‘Cir.IQQI): Hodges
Grant & Kaufimann v, Unired Stares, 768 T.2d
719. 721 (5%-Cir.1985).

EN19. Hodges. 768 F.2d at 721.

2. ATTORNEY CLIENT PRIVILEGE

Federal courts look to various sources, including time-
honored Wigmore formulation setting forth the various
elements of the privilege, to wit: "(!) Where legal ad-
vice of any kind is sought (2) from a professional legal
adviser in his capacity as such, (3) the communications
relating to that purpose, (4} made in confidence (5} by
the client, (§) are at his instance permanently protected
(7) from disclosure by himself or by the legal adviser,
(8) unless waived." [EN20] Relying on the Wigmore
standard, Judge Alvin B Rubin observed:

FN20, Naguin v, Unocgl 2002 W, 1837838
*2 (E.D.La.} (Wilkinson, M.I.) (quoting, & J.
Wigmore, FEvidence § 2292m at 554
{McNaughton rev.1961)}.

The oldest of the privileges for confidential commu-
nications, the attorney-client privilege protects com-
mupications made in confidence by a client to his
lawyer for the purpose of obtaining legal advice. The
privilege also protects communications from the law-
yer to his client, af least if they would tend to disclose
the confidential communications. [FN21

- Kaufmann v, United

States. 768 F.2d 719, 720-21 (5%-Cir. 1685},

The burden of establishing the existence of an attorney-cli-
ent privilege, in all of its elements, rests with the party
asserting it. Although this oidest and most venerated of
the common law privileges of confidential communica-
tions serves important interests in the federal judicial
system, [FIN22] it is not absolute and is subject to sever-
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al exceptions. [FiN23] These exceptions also apply in
the context of work-product immunity, and thus, wajver
is discussed under that separate heading below.

FN22. United
i

F.3d 606, 618 (5™Cir.2002) (citing Upiohn
Co. v. United States, 449 11.S. 383, 389

(1981)).

FN23. 74

3. WAIVER OF PRIVILEGE

Federal law applicable to waiver of attorney client priv-
ilege provides that disclosure of any significant portion
of a confidential communication waives the privilege as
to the whole, [FN24] Waiver of the privilege in an attor-
ney-client communication extends to all other commu-
nications relating to the same subject matter. [ re Pabst
Licensing, GmbH Patent Ligigation, 2001 WL 1135465,
at *4 (ED.La. Sept. 24, 2001,

FN24. See also Nguyen v. Excel Corp., 197
F.3d 200. 207 (Sm"Cir..l 999Y; Alldread v. Ci
of Grengda 988 F2d 1425, 1434 (5%
Cir, 1993)("Patently, a voluntary disclosure of
information which is inconsistent with the con-
fidential nature of the attorney-client relation-
ship waives the privilege.").

*8 Applying federal law, the Fifth Circuit in Conkling v.
Turner, 883 F.3d 431 (5 Cir.1989) held that the
plaintiff waived the attorney-client privilege and work
product protection as to the issue of his own knowledge
where the plaintiff had "injected [the issue] inte [the]
iitigation. fd. at 435. The Fifth Circuit in Conkling fur-
ther observed:
The attorney-client privilege was intended as a shield,
not a sword. When confidential communications are
made a material issue in a judicial proceeding, fair-
ness demands treating the defense as a waiver of priv-
ilege. The great weight of authority holds that the at-
torney-client privilege is waived when a litigant
places information protected by it in issue through
some affirmative act for his own benefit, and to allow
the privilege to protect against disclosure of such in-
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formation would be manifestly unfair fo the opposing
party.
Conkling, 883 F.2d at 434 (citations and inner quotation
marks omitted). [FN25]

FN23. The Second Circuit in United States v.
Blizerian, 926 F.2d 1285 (ZQ‘d‘Cir.IQQI) simil-
arly recognized that implied waiver may be
found where the privilege holder “asserfs a
ciaim that in faimess requires examination of
protected communications. [d, at 1292 Fair-
ness considerations arise where the party ai-
tempts to use the privilege both as a sword and
a shield, the quintessential example being the
defendant, who asserts an advice-of-counsel
defense and is thereby deemed to have waived
the privilege as to the advice he recejved. Jd.;

see also In_re Grand Juv Proceedings. 219

E.3d at 182

However, in light of the distinctive purpose underlying
the work product doctrine, a general subject-matter
waiver of work-product immunity is warranted only
when the facts relevant to a narrow issue are in dispute
and have been disclosed in such a way that it would be
unfair to deny the other party access to facts relevant to
the same subject matter. "[Clourts have recognized sub-
ject-matter waiver of work-product in instances where a
party deliberately disclosed work product in order to
gain a tactical advantage and in instances where a party
made testimonial use of work-product and then attemp-
ted to invoke the work-product doctrine to avoid cross-
examination." [FN26

FN26, See Varel v. Bane One Capital Partners,
Ine, 1997 WI, 86457 *3 (N, D.Tex.) (citing
United States v, Nobles 472 1]1.8. 225, 228
{1973) and Jp.re linited Mine Workers. 159
F.R.D. 307.310-12 (D.C.Cir.1994Y).

Another exception to both the attorney-client privilege
and work product immunity is the crime-fraud excep-
tion. [FN27] Essentiaily, communications made by a
client to his attorney during or before the commission of
a crime or fraud for the purpose of being guided or as-
sisted i its commission are not privileged. [FN28] The
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privilege may be overcome "where the communication
or work product is intended to further criminal or fraud-
ulent activity." [FN29] The proponent of the otherwise
privileged evidence has the burden of establiching a
prima jfacie case that the attorney-client relationship
was intended to further criminal or fraudulent activity
and the focus is on the client's purpose in seeking legal
advice. [FN30] Although the pleadings in a case may be
unusuaily detailed, as they are in the instant case, the
pleadings are not evidence. Bare allegations wiil not
supply the prima facie predicate necessary to invoke the
crime-fraud exception to the attorney client and work-
product privileges. See [in re International Systems. agnd
Control _Corporations_Securities Litigation, 693 F.2d
1235..1242 (SEh_g i, 1982). [FN31] The courts have
evolved a two element test for the requisite prima facle
predicate, to wit:

FN27. "The crime/fraud exception recognizes
that because the client has no legitimate in-
terest in seeking legal advice in planning future
criminal activities, ... society had no interest in
facilitating such communications," and thus
"demonstrates the policy: persons should be
free to consult their attorney for legitimate pur-
M Ie re Burlington Northern, 822 F.2d
518, 524 (59:-Cir.1987) (citing In_re_Inferng-
fonal Sysfems & Control Corporation Securit-
jes_Litigation. 693 F2d 1235 1242 (5%
Cir.1982)) (inner quotation marks omitted).

FN28. Garnery.Follinbarger, 430 F.2d 1093
1102 (5™Cir.1970).

FN29. Edwards, 303 F.3d at 618 (quotin

United States v. Dyer, 722 F.24 174, 177 (51“
Cir.1983)) (interna! quotation marks omitted).
In the Edwards case, the government was the
proponent of information sought that was oth-
erwise covered by the attorney-client privilege.
The government carried its burden by estab-
lishing a prima facie case that Cecil Brown was
using his lawyer's services to cover up crimes
related to his extortion of LRGC/NORC which
involved payments made to Brown in exchange
for his guarantee of obtaining river boat
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gambling licenses for the aforesaid organiza-
tion Id.

EN30. Edwards, 303 F.3d at 618,

I'N31. See also Minute Entry Order dated May
30, 2002 (citing In re International Sys. &
Controls Corp. Sec. Litigation, supra, ob-
serving that Southern Scrap presents only al-
legations in support of its effort to breach the
walls of the subject privileges, and holding that
its position has been specifically rejected by
Fifth Circuit precedent) [Rec. Doc. # 90].

First, there must be a prima fucie showing of a viola-
tion sufficiently serious to defeat the work product
privilege. Second, the court must find some valid re-
lationship between the work product under subpoena
and the prima facie violation.

*9 Id,

Bearing all these basic principies in mind, the Court
will examine the challenged documents submiited for ir
camera inspection.

IV, ANALYSIS
1. SOUTHERN SCRAP'S DOCUMENTS
A. Audit Letters

The plaintiff corporations have carried their burden of
proof of demonstrating their privilege claim, In this
case, the work product doctrine clearly applies to the
audit lefters (tabs 1-4} prepared and sent by Michael
Meyer, counsel for Southermn Scrap, to Deloitte &
Touche and Price Waterhouse ("Delvifte & Touche").
FN32] The documents were generated at the request of
general counsel for Southern Scrap and set forth a sum-
mary of all ongoing litigation, as well as counsel's men-
tal impressions, opinions, and litigation strategy. The
comments of the court in Jranitech. fuc. v. NCR Cor-
poration, 108 FR.ID. 635. 656 (S.13Ind.1985) are on
point, to wit:

IFN32, Because the work-product doctrine ap-
plies in the case of documents submitted for in
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camera review by Southern Scrap, the Court
will not address the issue of whether the attor~
ney-client privilege or some other privilege is
applicable.

An audit letter is not prepared in the ordinary course
of business but rather arises only in the event of litip-
ation. It is prepared because of the litigation, and it is
comprised of the sum total of the attorney's conclu-
stons and legal theories concerning that litigation.
Consequently, it should be protected by the work
product privilege.

Id.

The aundit letters were not prepared by or at the directien
of Deloitte & Touche. Instead, the letters were prepared
by outside counsel at the request of Southern Scrap's
general counsel with an eye toward litigation then ongo-
ing. Clearly, the audit letters in this case are not ac-
countant work-product. Instead, they are attorney work
product of the opinion/mental impression/litigation
strategy genre. Moreover, Southern Scrap is z closely-
held corporation, and thus any report was to be made to
its Board and not to the public.

More than once, the Fifth Circuit has held that the mere
voluntary disclosure of work-product to a third person
is insufficient in itself to waive the work product priv-
ilege. [FN33] This is not one of those cases where a
party deliberately disciosed work-product in order to
obtain a tactical advantage or where a party made testi-
monial use of work-product and then attempted to in-
voke the work-product doctrine to avoid cross-
examination, [FN34]

EN33. See In re Grand Juyry Proceedings, 43
F.3d 966, 970 (S’L“C‘lr 1994, Shields v. wam
Buger & Co. 864 F2d 379, 382 (5

Cir,1989); see also Varel v. Bane One Cuapital
Partners, Inc., 1997 WL 86457 #2 (N, D.Tex.}).

N34, Cf United States v. Nobles, 422 118
225,228 (1975Y; In re Mine Workers of Amer-
ican Emplovee Bepefii Plans Litigation, 159
ER.D.307,.310-12 (D.C.Cir.1994).
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Considering that the plaintiffs have amended their com-
plaint in pertinent part, deleting its allegations blaming
the attorney defendants for the destruction of their busi-
ness, defendants cannof now argue placing-at-issue
waiver. Concomitantly, the defendants have failed to
make the requisite showing of compelling need Absent
that showing, the audit letters are not discoverabie be-
cause the letters consist almost entirely of opinion work
product, mental impressions and litigation strategies of
the plaintiffs' counsel. Moreover, Michael Meyer is lis-
ted as a witness and available for deposition, and thus,
the substantial equivalent is available through other
methods of discovery. [FN35] The Fifth Circuit has
held that the cost of one or even a few depositions is not
sufficient to justify discovery of work product.
Moreover, with the exception of the Edwards litigation,
the lawsuits addressed by the audit letters are totally ir-
relevant to the underlying litigation or claims and de-
fenses made in the RICO complaint, are similarly un-
likely to lead to the discovery of relevant and are ad-
missibie evidence.

WL 148308‘3 {N. DTex} (Means J) (notmg

disclosure to a co-party does not result in
waiver of the work-product doctrine and, that
in any event, the information contained in the
documents couid have been readily obtainable
through other means).

B. The Becnel Letters

*10 The Becnel letters are located at tabs 5 through 22
of Southem Scrap's binder submitted for in camera in-
spection. These letters consist of communications by
and between various Southern Scrap attorney's, one of
them is Daniel Becnel. Southern Scrap notes that
Becnel argued a Dauber t motion on its behalf in the
underlying Howusfor litigation. Plaintiffs correctly note
the fallacy in the defendants' argument thaf materials
sent or disclosed to Becnel (a non-party) are not priv-
ileged. The Becnel letters listed below are aptly charac-
terized as attorney work-product in that they set forth
opinions, strategies, legal theories, and mental impres-
sions of counsel, and thus are not subject to disclosure
absent a showing of compelling need and the inability
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to obtain the information elsewhere.

As in the case of the audit letters, Southern Scrap has
not waived the privilege by disclosure to a third party or
by "placing at issue" the information. Becnel is one of
many attorneys, who represent the plaintiff scrap metal
companies in the underlying litigation. Daniel Becnel is
fisted as a witness and will be made available for depos-
ition to speak to the issue of the Houstor litigation,
inter alia. Moreover, the defendants have failed to show
either compelling [FN36] or even substantial need.

FN37]

EN36. Although opinion work product, that
which conveys the mental impressions, conclu-
sions, opinions, strategies, or legal theories of
an attorney has been accorded almost absolute
protection by some courts, it may nevertheless
become discoverable when mental impressions
are at issue in a case. However, the requisite
showing is one of compelling need Congce

]!}7, 118 (W.D. Ld. 1298) (citing Zn re [m’erna—
tional Systems, 693 F.2d at 1242).

FN37. The party secking production of docu-
ments otherwise protected by the work product
doctrine bears the burden of establishing that
the materials sbould be disclosed. fd. (citing
Hodees, 768 F 2d at 721),

Becnel Letters [FN38

FN38. Uniess previously produced, fax cover
sheets which bear no confidential communica-
tions, mental impressions or opinions must be
produced as they contain no protected data. See
American Medical Systems. Jnc.. 1999 WI
970341 *4 (E.D.La); Dixie Mill Suppiv Co..
Inc., 168 F.R.ID. at

Tab 5 Fax Cover Letter from Jack Alltmont
(counsel/partner Sessions) to Brandt Lorie (in house
counsel Southern Secrap), Danie! E. Becnel, Ir.
{counsel/Southern Scrap), Rick Sarver (counsel/partner
Stone Pigman}, and Michael Meyer (counsel/Southern
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Scrap) regarding the Howusion case and contalning coun-
sel's mental impressions and ltigation strategy.

Tab 6 Fax Letter from Matthew A. Ehrlicher {General
Counsel) o Daniel Becnel (Counsel/Southemn Scrap),
Rick Sarver, Michael Meyer and Jack Allimont
(Counsel/Southern Scrap) regarding Housfon case
strategy and mental impressions about upcoming work
to be done

Tab 7 Fax Letter from Jack Alltmont to Matthew Ehr-
licher (General Counsel), Daniel E. Becnel, Jr.,, Rick
Sarver, and Michael Meyer {Counsel/Southemn Scrap),
regarding Howuston case and enclosing draft motion, and
discussing legal strategy, legal theory, and mental im-
pressions of counsel.

Tab 8. Fax Letter from Michael Meyer to Daniel
Becnel, copied to counsel for Southern Scrap, Ned
Diefenthal, Matthew Ehrlicher, Jack Alltmont, and
Richard Sarver regarding upcoming hearing in the Hou-
ston case, stating mental impressions and strategy.

Tab ¢ Fax Letter from Jack Alitmont to Southern Scrap
counsel, Matthew EHRLICHER, Daniel Becnel, Rick
Sarver and Michael Meyer regarding Houston case, dis-
cussing correspondence from Jack Kemp, strategy and
mental impressions.

Tab 10 Fax Letter from Jack Alltmont to Southern
Scrap counsel, Matthew EHRLICIHER, Daniel Becnel,
Rick Sarver and Michael Meyer regarding Houston
case, discussing conversation with from Jack Kemp,
strategy and mental impressions.

*11 Tab 11 Fax Letter from Rick Sarver to Southern
Scrap counsef, Matthew EHRLICHER, Daniel Becnel,
and Jack Alitmont regarding Houston case, discussing
strategy and giving mental impressions.

Tab 12 Fax Correspondence from Jack Alltmont fo
Southern Scrap counsel Brandt Lorie, Daniel Becnel,
Rick Sarver, and Michael Meyer enclosing the judg-
ment from Judge Ramsey dismissing the Houston case
and May 16, 2001 letter from Jobn Lambremont to
Judge Ramsey and contains mental impression and
strategy of counsel regarding that case.
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Tab 13 A duplicate of the fax correspondence contained
in the binder at Tab 5.

Tab 14 Fax Letter from Jack Alltmont to Southern
Scrap counself, Matthew Ehrlicher, Daniel Becnel, Rick
Sarver and Michael Meyer regarding the Houston case
enclosing a draft motion for summary judgment, and
discussing legal theory, strategy and mental impressions
of counsel.

Tab 15 Duplicate of the document discussed at Tab 7
buf includes 4 fax transmittal sheets.

Tab 16 Duplicate of the document discussed at Tab 10
but includes 2 fax transmittal sheets and I transmission
report.

Tab 17 Duplicate of the document discussed at Tab 11
but includes fax transmittal sheet.

Tab 18 Fax Letter from Jack Alltmont to Southern
Scrap Counsel, Matthew Ehrlicher, Daniel Becnel, Rick
Sarver and Michael Meyer regarding the Houston case,
enclosing draft letter showing mental impressions of
counse] and includes fax cover sheets and confirmation.

Tab 19 Duplicate of the document discussed at Tab 9,
with letter from Bruce Kemp attached, and letter from
Alltmont to Kemp also attached.

Tab 20 Duplicate of documents discussed at Tabs 10
and 16, but also contains handwritten aftorneys' notes,
and thus, not discoverable.

Tab 21 Fax transmission from Rick Sarver to Daniel
Becnel regarding Houston case and outlining oral argu-
ment in that case and containing mental impressions of
counsel and strategy for the hearing.

Tab 22 Duplicate of the document discussed at Tabs 7
and 15 but with the draft motion attached, with aitor-
ney's notes on the face of the document.

2. DEFENDANTS' PRIVILEGE LOG ENTRIES

Prior to addressing the individual categories of docu-
ments challenged by Southern Scrap, the Court will re-
solve the plaintiffs' claim of “"placing-at-issue" waiver
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in the context of this particular case, to wit: whether by
denying the allegation of the existence of an "associ-
ation-in-fact” (RICO) enterprise, the defendant attor-
neys have placed-at-issue ordinary and opinion attorney
work-product in the underlying state litigation. For reas-
ons set forth below, the Court answers this question in
the negative.

This precise issue was addressed by the Fifth Circuit in
In_re Burlington Northern Inc., $22 F.2d 518 (Sﬂl‘
Cir.1987). The /n re Burlington case, invoived the
plaintiffs antitrust claim against defendant railroads
which allegedly conspired to prevent the construction of
a coal slurry pipeline, and did so by filing and defend-
ing various lawsuits. [FN39] The plaintff ETSY sought
discovery of documents refating to those underiying
lawsuits and the railroads resisted discovery on the
grounds of attorney-client and work product privileges.
The Fifth Circuit observed:

FN39. ETSI claimed that the defendant rail-
reads unlawfully conspired to prevent, delay or
make meore expensive the pipeline's construc-
tion, because they were afraid of losing busi-
ness to the pipeline ETSI was attempting to
build from Wyoming to Arkansas. The rail-
roads allegedly engaged in sham administrative
and judicial challenges to ETSI in its altempts
to secure crossing rights, water rights, inter
alia, until ETSI abandoned the pipeline project
in 1984. In re Burlington. 822 F.2d 318. 520

{5th Cir, 1987},

#*12 It (ETSI) argues that an antjtrust defendant who
relies on Noerr-Pennington bears the burden of prov-
ing the genuineness of bis petitioning activities, and,
having thus injected his good faith into the case,
waives any privilege to documents bearing on that is-
sue. We disagree.

We cannot accept the proposition that a defendant in
an antitrust suit who relies on the protection afforded
by Noerr-Penningion necessarily gives up the right to
keep his communications with his attorney confiden-
tial. Such a rule certainly cannot be justified on the
basis of waiver. This is not a cage where a party has
asserted a claim or defense that explicitly relies on the
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existence or absence of the very communications for
which he claims a privilege. See, e.g. United States v.
Woodall, 438 ¥.2d 1317, 1324-26 (5%-Cir.1970),
cert. denfed, 403 1U.S. 933 (1971). A defendant who
relies on Noerr-Pennington merely denies the exist-
ence of an anti-trust violation, Cf. Areeda, at 4 (The
"doctrine is in part an ‘exception’ or 'immunity’ from
normal antitrust principles ... but it principaily reflects
the absence of any antitrust violation to start with.").
Accordingly, a plaintiff attempting to make an anti-
trust case based on conduct that involves lobbying or
litigation bears the burden to show that such activity
is not protected petitioning but a sham. Coastal
States, 694 F.2d at 1372 n. 46; Mohammad, 586 F.2d
543, We do not see how it can be said that the rail-
roads waived their privilege when it is ETSI who
filed this lawsuit and who seeks to rely on attorney/cli-
enf communications and work product to prove ifs
claim.

Inre Burlington, 822 F.2d at 533, The Fifth Circuit ex-

plained:

Noerr-Pennington is based on principles that indi-
viduals have a right to petition the goverment and
that government has a need for the information
provided by such petitioning. As we noted earlier in
this opinion, the protection afforded by the attorney/cli-
ent privilege furthers these principles. Under the rule
ETSI suggests, whenever a competitor files a lawsuit
alieging that some earlier petitioning was a sham and
the defendant denies the allegation, the defendant
would lose his privilege. This result would be incon-
sistent with both Noerr-Pennington and the attorney/cli-
ent privilege. Attorney/client documents may be quite
helpfu} in making out a claim of sham, but this is not
a sufficient basis for abrogating the privilege.
/d. The Fifth Circuit concluded that Noerr-Pennington
requires a prima facie finding that the particular litiga-
tion was a sham to warrant discovery of documents ini-
tially protected by the attorney/client privilege or work
product immunity. Id In In re Burlington, supra, the
Fifth Circuit determined that the district court acted im-
properly in granting ETSI's motion to compel discovery
without making the proper predicate factuai determina-
tion that the individual petitioning activities in which
the defendant railroads were engaged were sham law-
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suits. Jd. at 534. However, once a prima facie showing
is made demonstrating that the underlying litigation is a
sham, "then at that moment the attorney/ciient and work
product privileges evaporate and wili not serve "to
shield such dramatic evidence form the finder of fact.”
Id. at 534.

*13 Notwithstanding the foregeing, Southern Scrap
contends that the documents withheld by the various de-
fendant attorneys do not constitute work product. Addi-
tionally, and in the event that the Court disagrees with
their position, Southern Scrap argues that it has made
the requisite showing necessary to obtain discovery of
ordinary work-product, i.e., substantial need and the in-
ability to obtain the substantiai equivalent elsewhere.
The Court hereinafter addresses the chalienged docu-
ments categorically as did Southern Scrap in its Memor-
andum challenging the defendant attorneys various priv-
ilege log entries. See Plaintiffs’ Challenges to the De-
fendants' Various Privilege Log Entries [Rec. Doc. #
194},

A. Documents Evidencing Business Relations, Inciud-
ing Fee Splitting Agreements Joint Representation
Apgreement, Business Development Plans

Information relating to billing, contingency fee con-
tracts, fee-splitting arrangements, hourly rates, hours
spent by attorneys working on litigation, and payment
of attorney's fees does not fall within the attorney-client
or the work product privilege. [FN40] Moreover, the
work product doctrine does not protect documents and
materials assembled in the ordinary course of business.
These documents do not concern the client's litigation,
but rather concem a business agreement to split fees by
and between the defendant attorneys and their respect-
ive law firms regarding extant business and other busi-
ness which may be developed.

ENA4Q. See In re Central Gulf Lines, 2001 WL,
306758 * 2 {E.I>»1a) (Livaudais, J.) (noting that
transmittal letters, letters sent for review by
both legal and non-legal staff, investigation
documents containing factual information re-
garding the result of the investigation and busi-
ness recommendations, but not as a legal ser-
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vice or to render a legal opinion, or clent fee
arrangements are not protecied by privilege);
Tonii_ Properjes v, The Sherwin-Williams
Company, 2000 WIL. 5 15 (EDLay, C.J1
Calamia Construction  Co., Inc. v, Ardeol
Traverse Lifi Co.. LLC, 1998 WI, 395130 *2
(E.D.La.) (Clement, J.) (noting that billing
statemnents and records which simply reveal the
amount of time spent, the amount billed, and
the type of fee arrangerment are fully subject to
discovery and, similarly, the purpose for which
an attorney was retained and the steps taken by
the attorney in discharging his obligations are
not privileged).

(1) Frederick Stolzle Privilege Log
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Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

11:

12:

13:

39:

40:

41

42 :

48:

49

50:

69:

Confidentiality Agreement dated July 14, 1295

Joint Representaticn Arrangement dated July 24, 18925

Fee Arrangement dated July 24, 1885

Business Offer dated January 25, 2001

Discussing Litigation Management dated 1-25-01
setes forth mental impressions regarding various
suits against Southern Scrap. There is no showing
of compelling need. The information is otherwise
available via deposition of Frank Dudenhefer

Discussing Fee Potential dated 4-4-97

Fee Contracts by and between Counsel

Various Fee Splitting Arrangements

dated Cctober 4, 129%% and October 5, 1999

Fee Sharing Agreement dated 2-20-56

Confirmaticn of Fee Sharing Agreement
dated COctober 11, 198%

Joint Represgentation Agreement
dated 3-27-95

Fee Agreement and Confidentiality

Agreement dated July 14, 13535 and

July 24, 199%
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" Not

Privileged

Not
Privileged

Not
Privileged

Not
Privileged

Work Product

Not
Privileged

Not
Privileged

Not
Privileged

Not

Privileged

Not
Privileged

Net
Privileged
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Number 70: Fee Sharing Agreement Clarification Not
Privileged
dated July 20, 1995 and signed
August 16, 1995

Number 71: Letter dated July 24 enclesing Not
Privileged
Clarification {same as Number 70}

Number 75: 8-5-%5 Handwritten Draft Addendum to Not

Privileged
Joint Representation Agreement
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(2} John B. Lambremeont Sr.’s Privilege Log
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Bates 88316-88317: Letter from Bruce Kemp dated July 15, 199%% Neot Privileged
No. 7 in Lambremont Binder

Bates 27657-27&658: Correspondence between co-counsel Not Produced
No. 18 not in Lambremont binder in camera

Bates: 27659-27661: Correspondence betwesen co-counsel Not Produced
No. 19 not in Lambremont binder in camera
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(3) Ken Stewart Priviiege Log
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Number

Number

Number

Number

Number

Number

FN41.

10:

14:

76

252:

250

7-24~36 Memcrandum between counsel
Plaintiff's strategy regarding tests for
Edwards case [previously Item Number 78].

Case investigation and analysis of
cf the levels of elements [previcusly

Item Number 11]

7-18-99 Article--Oulfport Explosion
plaintiff strategy {previously Item Number
31}

1995 Memorandum Discussing Case

Strategy and information regarding

Banks and Curry clients [previously Item
Number 2611}

10-30-95 unidentified handwritten notes
not included for in camera review in new
privilege log listing 80 documents for in
camera review

11-16-95 Letter Discussing Case
Strategy enclosing lists to correct
errors and discrepancies

Page 20

Work Product

Underlying Factual
Data Not
Privileged

Underlying Factual
Data HNot
Privileged 41

Work Product

Neot Produced
in camera

Not Produced
in camera

Privilege log item number 14 consists of a copy of a newspaper article

which appeared in the Baton Rouge Advocate regarding the toxic tort suit

against Southern Scrap. The article consists of non-preotected factual

information,

and thus,

must be produced. The mere fact that an attorney is

copied with an newspaper article or document does not mean that the

underlying data or that the document iteelf is privileged.

v. Davis, €36 7.2d 1028, 1040-41 (5°

Cir.1981)

See United States

{unprivileged documents are

not rendered privileged by depesiting them with an atteorney); Rebinson v.
Automobile Dealers Assgociation, 2003 WL 1787352 *2 (E.D.Tex).
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(4) Fleming Group Privilege Log
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Bates

Bates

Baltes

Bates

Bates

Bates

Bates

Bates

Bates

Bates

Bates

Bates

Bates

Bates

Bates

8018

7847-48

6513-14

5704

5680-921

5688-89

3688

3677-78

3273-74

3264-67

900-02

6525-31

583-85

294

273-75

7/24/95 Clarification regarding
Joint Representation

10/11/95 Fee Splitting Agreement

8/11/99 Revised Fee Arrangement

instructions regarding litigations handling

mental impressions of counsel
same ag Lambremont 88316-88317

9/13/99 Letter Regarding Case
Expenditures, Division of Work

9/14/99 Letter Invoice and Notice
of Breach of Agreement

2/3/99 Fax re Case Handling

10-10-99 Fax re redoing fee arrangement
payment of case expenses

8-11-92¢% Letter
game ags Bates 6513-14

10-11~99 Letter Requesting
Execution of New Fee Arrangement

12-8-37 Fee Arrangement

8-15-98 Letter regarding legal strategy
mental impressions of counsel

1-9-96 Proposed Fee Arrangement
regarding unrelated case not involving
Southern Scrap

undated statement of wages and withhclding
regarding unidentified individual with matching

August 16, 1995 Clarification
July 20, 1995 Letter Fee Agreement
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Not Privileged

Not Privileged

Work Product

Not Privileged

Not Privileged

Not Privileged

Work Product

Not Privileged

Work Product

Not Privileged

Not Privileged

Work FProduct

Not Privileged

Not Privileged

Not Privileged
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gsame as Stolze No. 70
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B. Articles, Photographs, Maps and Videos

*14 As previously noted the work-product doctrine
shields materials prepared hy or for an attorney in pre-
paration for litigation. Blockbuster Entertainment Corp.
v, MceComb Video, Inc. 145 FR.D. 402 403
(M.I2.1.a.1992). It protects two categories of materials:
ordinary work-product and opinion work product. See
Upjohp Co. v, IS, 449 U.S. 383. 400-02 (1981}). The
doctripe is not an umbrella affording protection to all
materials prepared by a lawyer or an agent of the client.
The law of the Fifth Circuit is that "as long as the
primary motivating purpose behind the creation of the
document was to aid in potential future lifigation," the
work-product privilege is implicated. See In_re Kaiser
Aluminum_and Chemical Co.. 214 F.3d 586. 593 (52
Cir.2000). However, if the materials were assembled or
came into being in the ordinary course of business,
work-product protection does not reach that far. See
United States v._El Paso_Company, 682 F.2d 530 (5™
Cir, 1982), cert. denied, 466 US. 944 (1984); Beal v,
Treasure Chest Casine, 1999 WL 461970, *3 {(E.D.la
July. 1,.1999). Moreover, it does not extend to underly-
ing facts relevant to the litigation. See Upjohn, 449 U.S.
at 395-96. The burden of showing that documents were
prepared in anticipation of litigation, and therefore, con-
stitute work-product, falls on the party seeking to pro-
tect the documents from discovery. 8¢ .James Steve.
doring Go.dne. v, Femeo Machine Co,, 173 FR.IY 431,
432 (E.D.1.a.1997). The Court now turns to the docu-
ments and items listed on defendants' privilege logs to
determine whether they are shielded from discovery
pursuant o either the work-product or the attorney-cli-
ent privilege.

(1)  Frederick  Steizle Privilege Log No.
23--Photographs and Exhibit Video:

Defendant Stolzie argues that the surveiliance video and
photographs are privileged under the work product doc-
trine and can only be produced upon a showing of "sub-
stantial need" and "undue hardship." The video tape and
photographs at issue are clearly work product, having
been gathered in anticipation of litigation, i.e., Banks, ef

Page 24

al, inter alia.

Courts have expressed a diversity of views as to how to
resolve the issue presented. [FN42] However, there is a
common thread running through all of the jurispru-
dence, i.e., surveillance can be a very important aspect
of the party’s case. The issue surfaces most often in the
plaintiff-personal injury scenario; usually, it involves
the defendant's surveillance of the plaintiff which tends
to discredit the plaintiff's description of his or her injur-
ies. Obviously, such surveillance evidence gathered in
anticipation of litigation is generally protected as work
product.

FN42, See, e.g., Chiassan v, Zapata Gulf Mar-
ine Corp., 988 T.2d 513, reh's denied & opin-
ion clarified, 3 _F.J3d 123 gSng;ir.l993z;
Menges v. Cliffs Drilling Company, 2000 W L.
765083 (Vance, 1.} (noting the seminal case in
the Fifth Circuit is Chaisson, supra); Fortier v.
State Farm Mutugl Automobile Insurance Co.
2000 WL 1059772 (ED.Lay (Vance, 1.); [n-
novative Therapy Products, Inc. v. Roe, 1998
WL 293995 (E.D.La.) (Witkinson, J.}; Martine
v._Boker, 179 F.R.DD. 588, 590 (1D.Colo. 1998)
(balancing conflicting interests of parties best
achieved by requiring the production of sur-
veillance tapes); Ward v. CSX Treaspertation,
[ne.. 161 ERID. 38 41 (BED. N.C.1995)
(neting that allowing discovery of surveillance
materials prior to trial is consistent with the
discovery rules in avoiding unfair surprise at
trial), Wegener v. Clff Viessman, Inc., 153
FRE. 154, 159 (N, D.Jowa 1994} (disclosure
of surveillance aterials is consistent with
broad discovery and the notion of frial as a
"fair contest"); Bowle v, CSX Transportation,
Inc, 142 FR.D. 435, 437 (S.D.W.Va.1992}

In Chiasson_y. Zapata Gulf Marine Corp., 988 F.2d
M&Cir.lg% ), the Fifth Circuit addressed the
discoverahility of videotape surveillance. The court held
that, regardiess of whether the surveillance video has
impeachment value, it must be disclosed prior to trial if
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it is at all substantive evidence [FN43] as opposed to
solely "impeachment evidence." Jd, 3t 517-18, [FN44]

EN43. The Chaissorn court defined substantive
evidence as "that which is offered to establish
the truth of the matter to be determined by the
trier of fact." Chaisson, 988 F.2d at 517.

FN44. In addition to Chaisson, supra, nwmer-
ous other courts have considered the discover-
ability of surveillance tapes, which are inten-
ded for use at trial, and, almost uniformly,
these courts have held that evidentiary films or
videotapes must be provided to the cpposing
party prior to trial. E.g., Ferbes v. Hawaiion
Tug & Barge Corp, 125 FR.D, 505, 507-08
(D. Hawaii 1989); Snead v. American Exporg.
Isbrandtsen Lines, Jrne., 59 F.R.D. 148 150-51
{E.D.Pa. 1973}

*15 Having reviewed the video tape and photographic
surveillance (i .e., the defendants’ trial exhibits in the
underlying litigation), the Court finds that the films,
whether photograph or video, are of a substantive
nature. More specifically, they may be used to either
prove or disprove the plaintiffs' aliegations in the under-
lying state court toxic tort litigation regarding the condi-
tion of Southern Scrap's facilities and the various opera-
tions conducted and materiais stored upon or moved
about the premises. Likewige, they may aid in either
proving Seouthern Scrap'’s allegations or the defendants'
affirmative defenses in the captioned RICO litigation.
The thrust of Southern Scrap’s claims herein is that the
defendants made a concerted effort to prosecute base-
less and frivolous claims against Southern Scrap for the
purpose of extorting settlement funds in the underlying
state court litigation. Because the subject video tapes
and photographic materials are substantive in nature,
and the same are not otherwise available to Southern
Scrap, [FN45] under Chaisson, these items are discov-
erable.

FN45, Surveillance evidence, available only
from the ones who obtained it, fixes informa-
tion available at a particular time and place un-
der particular circumstances, and therefore,
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cannot be duplicated. The underlying facts
which may be derived from the requested dis-
covery are not freely discoverabie. Southern
Scrap has propounded interrogatories for the
purpose of discovering the very facts which are
the subject of the video/photographs to no
avail.

{2} John B. Lambremont, Sr.'s Privilege Log

Lambremont's Bates Numbers 0026979-80: Defendant
Lambremont withdrew his objection to production of
this decument,

Lambremont's Bates Numbers 0026982 and 0026%84:
For the same reasons discussed above with respect to
videotape discovery withheld by the defendant Stoizle,
the defendant John Lambremont Sr. must produce this
withheld video surveillance.

Lambremont's Bates Numbers 0088517-0088520: De-
fendant Lambremont agreed to provide a copy of this
article which is Bates Stamped No. 0088516,

Lambremont's Bates Numbers 0027198-0027201: De-
fendant Lambremont notes that he will produce this art-
icle in camera ordered by the Court and that these are
his notes. The Court orders the defendant to produce
Bates Numbers 0027198-0027201 to the undersigned
Magistrate Judge for in camera review, as was done in
the case of ail other coutested documentation withheld
by the defendants.

(3) Ken Stewart’s Privilege Log

Stewart Number 159 on Stewart’s previous privilege log
{i.e., a letter dated 10-26-95 enclosing an invoice rep-
resenting afl outstanding invoices, etc.), is not inciuded
in Stewart's 80 item submission tendered to the under-
signed Magistrate Judge for in camera review.

{4} The Fleming Group's Privilege Log

Fleming Bates Numbers FSS 007883-84, as defense
counsel submits, consists of a copy of a newspaper art-
icle which appeared in the Baton Rouge Advocate re-
garding the toxic tort suit against Southern Scrap. The
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article consists of non-protected factual information,
and thus, must be preduced. As previously neted, the
mere fact that an attorney is copied with a newspaper
article or document does not mean that the underlying
data or that the document itseif is privileged. [FN46
Only confidential communications made with a legal
objective are privileged.

EN46. See Davis. 636 F2d at 1040-4] (52

Cir 1981Y; Rohbinsom, 2003 W1, 1787352 *2
{E.D . Tex).

Fleming Bates Numbers FSS 006792-95 is a fax com-
munication between plaintiff's counsel commenting on
faxed newspaper article regarding the seitlement of a
lawsuit. Mere transmittal or confirmation letters, which
do not contain any confidential communications or at-
torney advice, opinion or mental impressions, are not
protected. [FN47] Whereas, here, the transmittal cover-
sheets contain the opinion and/or mental impressions of
counsel, the document is privileged. However, the
newspaper article (i.e., non-protected factual informa-
tion) must be preduced.

FN47, See American Medical Svsiems. Inc,
1999 WL 970341 *4 (E.D.La); Dixie Mill Sup-
phy Co., fne. 168 F R, at 559 (E.D.La 1996).

*16 Flemings Bates Numbers FSS 001779, FSS
00937938, FSS 000067-68 and 000046-48 must be pro-
duced for the same reasons set forth immediately above
in subparagraphs a and b. These newspaper articies (i.e.,
otherwise unprotected factua] documents/data with
comments removed, if any, per agreement of counsel}
are NOT PRIVILEGED.

C. Purely Factual Matters are Discoverable

These documents are comprised of investigative materi-
als, reports and opinions of experts who have been re-
tained (possibly not festifving experts ), along with raw
data, factual data displays on charts and maps, and other
factual records, including but not limited to results of
tests conducted on all air, water, soil and attic dust
samples taken from various sites in and around South-
ern Scrap facilities in Baton Rouge and elsewhere in the
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state of Louisiana. Southern Scrap contends that these
factual records, data and/or documentation is fuliy dis-
coverable.

Defendant Stolzle contends that these documents are
protected as attorney work product and that he should
not be required to produce copies or disclose the con-
tents. Moreover, the defendant urges the Court to find
that unless and until the defendants disclose the names
of their testifying experts, which disclosure is not due
untit July 9, 2003, these individuals should not be
treated as “experts” in this RICO case at all. Stolzle
notes generally that some of these experts may have or
eventually will render opinions on issues pertinent to
the underlying state court litigation; however, in this
proceeding these individuals are presently only poten-
tial fact witnesses. Finally, defendant argues that via
discovery in the instant federal RICO lawsuit, Southern
Scrap is attempting to circumvent Louisiana's scope of
discovery regarding experts as set forth in agigle 1424
of the Louisiana Code of Civii Procedure, which pro-
scribes ordering the production or inspection of any part
of a writing that reflects the mental impressions, conclu-
sions, opinions, or theories of an attorney or an expert.
See LaCode Civ. P. art. 1424, Stolzle contends that
Southern Scrap is using this Court as a tool in its quest
for production of documents and material otherwise un-
obtainable in the underlying pending state court litiga-
tion.

Southern Scrap counters that this third category of chal-
lenged decuments are but recitations of purely factual
matters leamned from third parties. The plaintiff con-
tends that this information is either discoverable as doc-
uments given to testifying experts or that any privilege
that may be appiicable has been waived because the
Fleming Group produced such "work product” protected
documents, [FN48] Moreover, defendants point out that
Stolzle and the other defendants challenge production
on the basis of Louisiana procedural law, noting that the
federal court must evaluate the claim of work product
protection under the rubric of federal law. [FN49

EN48, The Court has not been informed which
documents were produced by the Fleming
Group to counsel for Southern Scrap. Absent a
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record as to the specific "work product” dis-
closed, the Court cannot properly determine
either the fact or the extent of waiver of any
privilege.

EN49, See 6 Moore's Federal Practice, S
26.70[7] (Matthew Bender 3d ed.)({work
product doctrine is governed by the federal
standard, even in diversity cases).

As previously discussed, the work-product doctrine
FNS50Q] is a judicially created immunity to prevent a
party fo a lawsuit from receiving the benefits of an op-
posing counsel's preparations for trial. [FN51] The doc-
trine is designed to pretect the adversary process "by
safeguarding the fruits of an attorney’s trial preparations
from discovery attempts of an opponent." [FN52] The
party who is seeking the protection of the work-product
doctrine has the burden of proving that the documents
were prepared in anticipation of litigation. [FN53] Not-
withstanding the foregoing, work product protection
does not extend to the underlying facts relevant to the

fitigation. [FN54

FN30, The work-product docirine is codified in
Rute 26(b¥3) of the Federal Rules of Civil Pro-

- cedure, See Dunn, 927 F.2d at 875: Nance v
Thompson Medical Co,. 173 FR.D. 178, 18]
(BD Tex. 1997y Schwesgmann. Wesiside FEx:
presswav v, Kmart Corporation, 1995 WL
510071, %5 (E.D.La 1995),

FN51. See generally Hickman v Tavigr, 329
11.8. 495, 67 S.Ct. 385, 393-94 {1947}; see also
In Re Leslie Fav Companies Securities Litiga-
tion, 161 F.R.D 274, 279 (S.D. N. ¥.1995),

FNS2. Shields v. Sturm, Ruger, & Co.. 864
F.2d 379, 382 (5th Cir . 1989} Guzzine..l74
FR.D. at 62.

ENS3. Conoeq. inc. v, Bol Bros. Const Co.,
191 FR.D. 107, 117 (W.D.La 1998} In re
Leslie Fay Companies Securities Litigation,
161 F.R.ID. 274 280 (S.D. N, ¥.1995).

FNS54. See generally Upjohn Co. v. United
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States, 499 U.S. 383, 395-96(1981).

*17 The Court here specifically distinguishes between
the types of information sought by Southern Scrap. In-
sofar as documents sought recount factual information
relevant to the claims against Southern Scrap in the un-
derlying litigation, whether it is simply unaznnotated raw
data, test results, maps indicating where samples were
taken from, or a graphic display of test sample results,
these factual matters are fully discoverable. This type of
underlying factual information does not fall within the
work-produet doctrine. Moreover, this factual informa-
tion goes to the very heart of the defendants' affirmative
defenses in the captioned federal RICO case (Le., the
existence of a basis in fact for the underlying state court
cases filed against Southern Scrap).

(1) Frederick Stolzie Privilege Log

Stolzle Number I: Correspondence between plaintiffs’
counsel, authored by Bruce Kemp and mailed to co-
counsel Lambremont and Stolzle, is protected WORK
PRODUCT, rife with mental impressions and opinions
of counsel.

Stolzle Numbers 3, 4: These documents are merely
transmittal cover letters, without the appended test res-
ults and do not confain any confidential communica-
tions, mental impressions or other protected matters.
Accordingly, the documenis are NOT PRIVILEGED
and should be produced.

Stolzle Number 5: The Fax Cover Sheet and Cover Let-
ter dated 7-12-99, along with case narrative and Chain
of Custody Form with instructions are PRIVILEGED
and need not be produced. However, the remainder of
the document consisting of 35 pages relevant factual
data, including a map of sample locations, results of at-
tic dust sampling, TAL metal lab resuits, and radiation
survey records are NOT PRIVILEGED and shall be
produced.

Stolzie Number 6: The Cover Letters dated 7-8-99 and
7-9-99 along with Expert Report and Analysis dates Ju-
ly 8, 1999 are protected WORK PRODUCT.

Stolzle Number 7: The Fax Cover Sheet dated 5-13-99
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is PRIVILEGED and need not be produced. The one-
page enclosure consisting of a recitation of lab results
on a soil sample is NOT PRIVILEGED and shall be
produced.

Stolzle Number 8: The Cover Letter dated Aprii 23,
1999 and Report and Findings dated Aprii 19, 1999 is
protected WORI. PRODUCT.

Stolzle Number 9: Histologic analysis and opinion of
Di. Danjel Perl regarding lung tissue taken from the
autopsy of Mr. Eddie Edwards are protected WORK
PRODUCT.

Stolzle Number 10: Correspondence to Mr. Kemp dated
March 24, 1999 detailing the scope of the work is pro-
tected WORK PRODUCT.

Stolzle Number 14: Cover letter dated July 11, 1996,
hand-sketched map, Report on Microscopic Analysis
dated Fuly 2, 1996 are protected WORK PRODUCT.
However, Southern Scrap Materials Sampling Data
Sheet (2 page chart) landscape mode and Southern
Scrap Metals Sampling Results dated 6-23-96 (1 page
chart) are NOT PRIVILEGED and shall be produced.

Stotzle Number 15: Cover letter dated October 22,
1996, Fax Cover Sheet dated 10-29-96 and Report of
Resuits dated October 17, 1996 are protected WORK
PRODUCT. However, the Southern Scrap Materials
Sampling Data Sheet, Baton Rouge, La. (2 pagés) is
NOT PRIVILEGED and shall be produced.

*18 Stolzle Number 16: Correspondence between
plaintiffs' counse! discussing households with lead pois-
oning is protected WORK PRODUCT,

Stolzle Number 17: Handwritten pages and comments
noted are protected WORK PRODUCT. However,
Maps of Zip Cede 70805, Soil Sample Test Resulis
dated 9-20- 95, LSU Graphic Depicting Baton Rouge
Wind Rose (Annual 1965-1974) are NOT PRIV-
ILEGED and shall be produced.

Stolzle Number 18: Cover Letters dated January 20,
1996 and January 19, 1996, the narrative entitled "Map
Interpretations of Data" and Fax Cover Sheet dated
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December 12, 1995 with enclosures inciuding handwrit-
ten notes are protected WORK PRODUCT. However
the 8 charts graphing aftic dust test results and the attic
dust sampling results dated December 1995 are NOT
PRIVILEGED and shail be produced,

Stoizle Number 19: Fax cover sheets are protected
WORK. PRODUCT, but test results dated 1-31-96 are
NOT PRIVILEGED and shall be produced.

Stolzle Number 20: Fax cover sheet with notations and
Report dated March 20, 1996 are protected WORK
PRODUCT.

Stolzie Number 21: Non-Fasting Blood test results for
lead (2 pages) are NOT PRIVILEGED and shall be pro-
duced.

Stolzle Number 22: Un-executed Contractor Service
Agreement is protected WORK PRODUCT.

Stolzle Number 24: Fax message regarding house test-
ing dated 12-1-95 is later addressed under the section
capfioned "ALR Customer” and "CLR Customer" be-
low.

Stolzle Number 25: Cover letter and Report dated July
8, 1999 are protected WORK PRODUCT

Stoizle Number 26: Same Document as Item Number 5
above (ie, fax cover sheet and cover letter dated
7-12-99, plus same test results). Test results need not be
produced again.

Stolzle Number 27: Cover letter dated June 26, 2000
and Narrative Report dated 6-26-00 are protected
WORK PRODUCT. However, Radiation Survey dated
6-19-00 (1 page) and the Draft TAL metal test results
(14 pages) dated 6-26-00 are NOT PRIVILEGED and
shall be produced.

Stolzle Number 28: Cover leiter and report dated
3-20-96 are protected WORK PRODUCT.

Stolzle Number 29: Cover letter dated 4-8-96 and report
dated 4-5-96 are protected WORK PRODUCT.

Stolzle Number 30: Cover letter and report dated 7-2-96
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are protected WORK PRODUCT.

Stoizie Number 31: Same Documents included in Item
Number 14 above,

Stolzle Number 32: Same Documents inciuded in Item
Number 14 above.

Stolzle Number 33: Same Documentis included in Item
Number 15 above.

Stolzle Number 34: Same Documents included in Item
Number 26 above.

Stolzle Number 33, 36, 37, and 38: Data charts, portions
of which were inciuded as part of Items 14 and 15
above, are NOT PRIVILEGED and shall be produced.

Stolzle Number 55: Letter dated Apri} 15, 1997 is pro-
tected WORK PRODUCT.

Stolzle Number 56: Leiter dated September 29, 1995 is
protected WORK PRODUCT.

Stolzle Number 57: Letter dated September 22, 1995 is
protected WORK PRODUCT.

Stolzle Number 60: Letier dated September 12, 1995 is
protected WORK PRODUCT.

*19 Stoizle Number 61: Letter dated September 6, 1995
is protected WORK PRODUCT.

Siolzle Number 62: Letter dated August 31, 1995 ad-
dressed to all "Residents" of a North Baton-Rouge
Neighborhood is NOT PRIVILEGED and shall be pro-
duced.

Stolzle Number 72: Correspondence to Mr. Grayson
dated July 10, 1997 detailing the scope of the work is
protected WORK PRODUCT.

Stolzle Number 73: Correspondence to Mr. Grayson
dated August 5, 1998 discussing strategies is protected
WORK PRODUCT.

Stoizie Number 74: Correspondence of Mr. Rastanis fo
Dr. George dated November 3, 1995 discussing the re-
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port of Dr. Ronald Gots is protected WORK
PRODUCT,

Stolzle Number 79: Memorandum from Ken Stewart
dated June 14, 1995 discussing the DEQ notification re-
garding the St. Thomas yard is protected WORK
PRODUCT.

(2} John Lambremont, Sr.'s Privilege Log

Bates Numbers 0089024.31 is protected WORK
PRODUCT. However, Fax Transmittal Cover Sheets
are discoverable.

Bates Numbers (87481-515 consisting of client lists
with annotations regarding each is protected WORK
PRODUCT.

Bates Number 0088190 consists of correspondence
between counsel for plaintiffs in the underlying state
court litigation, discussing trial strategy and mental im-
pressions. It is protected WORK PRODUCT.

Bates Numbers 0012561-656 and 0013095-96: Defend-
ant withdrew his objections te these items.

(3) Ken Stewart's Privilege Log

Stewart No. 20 {previously # 89]: Memorandum dated
March 10, 1999 discussing case strategy is protected
WORK PRODUCT.

Stewart No. 32 Jpreviously # 76}: Fax cover letter dated
7-11-96 sent by Keith Partin without remarks but en-
closing 10 pages of air sample test results is NOT
PRIVILEGED and shail be produced.

Stewart No. 36 {previously # 45]: Unexecuted docu-
ment which purports to be a Report of Patricia Willi-
ams, Ph.D., an expert consulted in a wheliy unrelated
matter number 89-23976 on the docket of the Civil Dis-
trict Court is protected WORK PRODUCT.

Stewart No. 39 [previously # 50]: Attic Dust Sample
Test Results dated December, 1995 is NOT PRIV-
ILEGED and shall be produced.

Stewart No. 42, 43, 44 [previously # 's 57, 58, 59]: An-
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notated client lists are protected WORK PRODUCT and
plaintiffs have already been advised of the names of the
clients.

Stewart Nos. 41 and 45 [previously # 's 60 and 61}
Southern Scrap Materials Sampling Data Sheet is NOT
PRIVILEGED and shall be produced.

Stewart No. 50 [previously # 65]: Sample testing result
data sheet dated Japuary 31, 1996 is NOT PRIiV-
ILEGED and shali be produced.

Stewart No. 54 [previously # 84): Letter dated March 7,
1997 is protected WORK PRODUCT.

Stewart No. 55 [previcusly # 88]: Letter dated August
31, 1998 ajong with enclosures are protected WORK
PRODUCT.

Stewart No. 56 [previously # 90]: Test Results of Soil
Samples dated May 11, 1999 is NOT PRIVILEGED and
shall be produced.

Stewart No. 57 [previously # 913 This Document con-
sists of a Narrative Report by ETI and a Narrative Re-
port of Results dated November 7, 1996 and both re-
ports are protected WORK PRODUCT.

%20 Stewart No. 58 [previously # 92]: Information and
sample surveys are protected WORK PRODUCT,

Stewart No. 70 [previousty # 115}: Defendant has failed
to show how this list of individuals identified by Cailer
Identification is protected work product, and thus, it is
NOT PRIVILEGED and shall be produced.

Stewart [tems Previouslty Numbered 83, 85-87, 93-114,
116-119, 124, 126 and 128 are not included in Stewart’s
80 item submission tendered to the undersigned Magis-
trate Judge for in camera review.

The Court here notes that if and/or when any one or
more of the defendants' or the plaintiffs' experts are des-
ignated as trial (i.e., testifying) witnesses, their reports
and all of the material furnished to them by counsel or
utilized by them in producing their reports shall be pro-
duced to opposing counsel forthwith and without any

Page 30

further delay. This ruling obtains whether the designa-
tion of such an expert be as either a fact or an expert
witness, This is so because any factual testimony eli-
cited from such an expert wiil necessarily relate to their
participation in the underlying case or cases as an expert
witness. In other words, their trial testimony will inevit-
ably touch wupon matters which the parties, both
plaintiffs and defendants, now claim are protected by
privilege. Testimony of such experts at trial, even as to
factual matters, would necessarily waive both the attor-
ney-client privilege, to the extent such matters were dis-
closed, and any work product protection that is
presentty claimed.

Rule 26{a}2) of the Federal Rules of Civil Procedure
govemns the disclosure of expert testimony and the Ad-
visory Committee Notes to the 1993 Amendments clari-
fy the intent of the disclosure requirement: "The
[expert] report is to disclose the data and other informa-
tion considered by the expert.... Given this obligation of
disclosure, litigants should no longer be able to argue
that materials furnished to their experts to be used in
forming their opinions--whether or not ultimately relied
upon by the expert--are privileged or otherwise protec-
ted from disclosure when such persons are testifying or
being deposed." (emphasis added). In other words, the
plain language of Rule 26(a}2)(B) and the accompany-
ing Advisory Committee Note mandates the disclosure
of any material, factual or otherwise, that is shared with
a testifying expert, even if such material would other-
wise be protected by the work product privilege. [FN35

FNS5. See Karn v, Ingersoll-Rand, 168 FR.IY.
633, 635 {(N. D.Ind 1996¢) (holding Rule
26(a)(2)B)Y trumps the work product doctrine
and establishing a "bright line" rule by which
parties know in advance what is discoverable
and courts are relieved from having to determ-
ine what documents or portions of documents
are discoverable); Musselman v. Phillips, 110
ER.D. 194, 202 (D.Md.1997} ("[WThen an at-
torney furnishes work product--either factual or
containing the attorney's impressions--to {[a
testifying expert], an opposing party is entitled
to discovery of such communication."); B.C.E.
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Qil Refining v. Consolidated Edison Co. of
NY. 171 FRD, 57 (SD. N, Y. 31997}
(following Karn, supra ).

In TV-3, Inc. v. Roval Insurance Company of America,

the Court noted that:
When an atforney hires an expert both the expert's
compensation and his "marching orders" can be dis-
covered and the expert cross-examined thereon. If the
lawyer's "marching orders" are reasonable and fair,
the Jawyer and his client have little to fear. If the or-
ders are in the nature of telling the expert what he is
being paid to conclude, appropriate discovery and
cross-examination thereon should be the con-
sequence. Such a ruling is most consistent with an ef-
fort to keep expert opinion testimony fair, reliable and
within the bounds of reason. [FN36

FNSG. TF-3 Ine., 194 FR.ID. 585 3588
(S.D.Miss.2000).

*21 Given the plain language of Rule 26(a)(2}, inrer
alia, the district judge affirmed the Magistrate Judge's
ruling denying the defendants' motion for a protective
order and ordcrmg full disclosure. [EN37] In Jrz re Hzm

the Federal Circuit 01ted the TV-3 dec151on w;th approv-
al and observed that:

ENST. See id. at 589 (holding that the Magis-
trate Judge's ruling was neither clearly erro-
neous nor contrary to law).

The revised rule proceeds on the assumption that fun-
damental fairness requires disclosure of ail informa-
tion supplied to a testifying expert in connection with
his testimony. Indeed, we are quite unable to perceive
what interest would be served by permitting counsel
to provide core work product to a testifying expert
and then to deny discovery of such material to the op-
posing party. [EN58]

ENSB, In re Hi-Bred International Ipc. 238
F.3d 1370, 1373 (D.C.Cir.2001)

The Federal Circuit further specifically held that the at-
tomey client privilege, to the extent such communica-

Page 31

tions were disciosed, and any work product protecticn
are waived by disclosure of confidential communica-
tions to a testifying expert. [FN59

FN59, Id.

It is not clear on this record which of the defendants' ex-
perts have already testified or will in fact testify in the
underlying proceedings. Additionally, the parties in this
proceedings have not yet designated the witnesses who
will testify on their behalf at the trial in the captioned
matter. Moreover, considering that these proceedings
only recently advanced to the brink of the commence-
ment of discovery depositions, the record does not yet
demonstrate the full extent of the disclosures made fo
any testifying experts. Absent a proper record, disclos-
ure to a testifying expert cannot be the basis of ordering
production.

D. Lambremont's Vintage Documents

Southern Scrap refers to #tems listed on John B. Lam-
bremont, Sr.'s Privilege Log which comprise Tab & of
his in camera submission, to wit; Bates Nos. 0075835,
007586, 0075871, 0075944, 0075955, 0075978,
0075982, 0076003, 0076081, 0076242, 00764506,
0076463, 0076614, 0076674, 0076738, and 0076146,
Southern Scrap argues that the above enumerated docu-
ments bear dates between one and six years prior to the
institution of the first lawsuit. Essentially, Southern
Scrap contends that because these documents were not
created during a time frame within which "a real and
substantial possibility of litigation" existed, they cannot
properly be cateporized as work product. A review of
these documents, which appear to be the attorney's
handwritten research notes, belies plaintiffs’ conten-
tions. Most of the documents bear dates in 1994, and
quite a few refer specifically to underiying lawsuits
filed against Southern Scrap by plaintiff/client name.
The documents are protecied WORK PRODUCT.

E. "Scrap Notes"

The publication "Scrap WNotes" wag the vehicle utilized
by the defendants to advise clients of the progress of
their cases against Southern Scrap in the underlying
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proceedings. Southern Scrap suggests that simply be-
cause it somehow came into possession of a copy of this
informational pamphlet bulk mailed to clients, that the
attorney-client privilege has been waived as to ali of the
topics discussed therein. Southern Scrap urges the Court
to order the production of all documents related to the
topics discussed in "Scrap News."

*22 Defendants Fleming & Associates, LLC and
George Fleming filed formal reply on this issue. Flem-
ing denies that "Scrap Nofes," which on its face pur-
ports to be a confidential attorney-client communica-
tion, [FN60] was mailed to anyone other than clients.
Essentially, the Fleming defendants contend that the
simple fact that a third party somehow became pos-
sessed of a copy of an issue of its client newsletter, does
not, in and of itself, effect a waiver of the aitomey-cli-.
ent privilege in this matter. Moreover, the Fieming de-
fendants highlight the facts that the newsletter was not
circulated to potential clients and that the copy obtained
by Southern Scrap was mailed to a plaintiff in the un-
derlying proceedings. [FNG]

FNGO. The newsletter sets forth the following,
to wit: "NOTE: This newsietter is considered
privileged communication between clients and
attorneys in connection with ongoing work in
your case. Keeping this in mind, please use this
newletter for your information and refrain from
sharing it with anyone not a plaintiff in this
case. This newsletter is published as a courtesy
and contains confidential information that
would normally only be revealed in attorney-cii-
ent conferences." See Reply Brief [Rec. Doc.
No. 197 at Exhibit "B"]

EN61. See Reply Brief [Rec. Doc. No, 197 at
Exhibit "B"].

The attorney-client privilege exists to protect confiden-
tial communications and the attorney-client relationship
and may be waived by disclosure of the communication
to a third party. [ENG2] However, inadvertent disclosure
to third party may or may not constitute a waiver of the
attorney-client privilege; that determination depends on
the facts of the disclosure. [EN63]
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ENG2. Alldread v, Gty of Grenada, 988 F.2d
1425 (58 Cir.1993).

FNG3, Id at 1433-1434; see also Myers v. City

of Highland Village, Texas. 212 ¥.R.D. 324,
327 (E.D.Tex.2003).

While it is not clear how counsel for Southern Scrap
came into possession of the client newsletter, the sub-
missions to date do not militate in favor of finding
waiver. The memorandum is very clearly and obviously
an aitorney-client communication. Based upon the facts
known at this time and considering the criteria set forth
in the Fifth Circuit’s decision in Alldread v. Citv of
Grenadg, 988 F.24 1425 (5th Cir 1993), [FING4] the un-
dersigned Magistrate Judge finds that the client newslet-
ter is protected by the attorney-client privilege.

FNé4. The five-part test adopted by the Fifth
Circuit, under which consideration is given to
all of the circumstances surrounding the dis-
closure, inciudes the foliowing factors, to wit:
(1) the reasonableness of precautions taken teo
prevent disclosure; (2) the amount of time
taken to remedy the error; (3) the scope of dis-
covery; (4) the extent of the disclosure; and (5)
the overriding issue of fairness." Alldread, 988
F.2d at 1433 (five-part test adopted from Hart-
ford Fire Ins. Co. v, Qarvey, 109 FR.D. 323
332 (N.D.Cal.1985)).

F. Becnel Communications

Southern Scrap disputes that Decument No. 2 on the
Stolzle Privilege Log can possibly be considered work
product. Southerns Scrap highlights the fact that the let-
ter dated September 13, 1999 (i.e., after the underlying
litigation was filed} and is addressed to Daniel E.
Becnel, Jr., one of Southern Scrai)‘s attorneys. The
Court agrees that no matter how the argument is pared,
defendants' objection must be OVERRULED. The doc-
ument is NOT PRIVILEGED, contains no privileged in-
formation [FNG65] and shall be produced.

FNG5. See Note 40 and accompanying text.

G. "ALR Customer” and "CLR Customer®
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Southern Scrap disputes the privilege claimed by de-
fendants with respect to writings to and/or from either
ALR Customer or CLR Customer, which items appear
on the Stolzle Privilege Log at Tab 24 and on the Lam-
bremont Privilege Log at Tab 35 (Bates No.
0029761-62). [FN66] As Southern Scrap aptly points
out, the defendanis have not identified these parties,
designated only by the title "ALR Customer" and "CLR
Customer.” The burden of demonstrating that the in-
formation contained in the document constitutes "work
product” is the defendants, who are claiming the priv-
ilege. Only after the court is convinced that the subject
document is protected "work product,” does the burden
shift to Southern Scrap to show that the materials that
constitute work-product should nonetheless be dis-
closed. [FNG67] Accordingly, Stolzle No. 24 and Lam-
bremeont (0029761-62) are fuily discoverable and shall
be produced.

ENGG. Lambremont did not actually submit the
document for in camera review, noting that he
was unable to find the document, but would
supplement.

ENGY, See Hodges. Grant & Koufmenm, 768
E.2d at 721.

H. Miscellaneous Stolzle Log Items

*23 Stolzle Numbers 43, 44, 45 and 46 are decuments
which simply refer to the division of work in a case.
These documents are NOT PRIVILEGED, fully discov-
erable and shall he produced. [FIN68]

FNGB, See citations of authority set forth at
Note 40 and accompanying text.

I. Leiters to Reverends

Stolzle Numbers 8(, 81, 82, and 83, letters to various
reverends in the community, regarding utilizing local
church facilities for client meetings, constitute neither
attorney-client communications nor protecied work
product; they are fully discoverable and shall be pro-
duced.

Accordingly and for all of the above and foregoing reas-
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ons, the Court issues the following orders.

IT IS ORDERED that:
(1} Southermn Scrap Material Co., LLC, SS8X, L.C,
and Southern Recycling Co. LLC's Motion for Main-
tenance of Privilege over various documents submit-
ted for in camera review [Rec. Doc. # 188] is hereby
GRANTED;
{2) The Stolzle Defendants’ Motion to Sustain Attor-
ney-Client and Work Product Privileges [Rec. Doc. #
187] is hereby GRANTED IN PART and DENIED IN
PART, all as more specifically set forth herein above;
(3) The Fleming Defendants' Joint Motion to Sustain
Work Product and Attorney/Client Privileges [Rec.
Doc. # 189] is hereby GRANTED IN PART and
DENIED IN PART, all as more specifically set forth
herein above;
(4) Ken J. Stewart's Motion to Sustain the Privilege
on Documents Produced for In Camera Inspection
[Rec. Doc. # 198) is hereby GRANTED IN PART
and DENIED IN PART, all as more specifically set
forth herein above; and
(5) Defendant John B. Lambremont, Sr. et al's Motion
to Sustain Work Product and Attorney-Client Priv-
iieges. {Rec. Doc. # 186] is hereby GRANTED IN
PART and DENIED IN PART, all as more specific-
ally set forth herein above.

Not Reported in F.Supp.2d, 2003 WL 21474516
(E.D.La)

END OF DOCUMENT
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United States Court of Appeals,
Eighth Circuit.
Debra A. and George SIMON, et al., Appellees,
V.
G.D. SEARLE & CO., Appellant.
No. 85-5334.

Submitted March 13, 1986.
Decided Aprif 13, 1987.
Rehearing and Rehearing En Banc Denied July 7,
1987.

Products fiability action was brought against manu-
facturer of intrauterine contraceptive device. The
United States District Court for the District of Min-
nesota, Miles W. Lord, Chief Judge, ordered pro-
duction of documents and certified questions for
appeal. The Court of Appeals, Wollman, Circuit
Judge, held that: (1) corporate risk management
documents prepared by nonlawyer corporate offi-
cials, but revealing aggregate information compiled
from individual case reserve figures determined by
lawyers were not protecied from discovery by work
product doctrine or Minnesota attomey-client priv-
ilege, and (2) federal rule of civil procedure provid-
ing for discovery of existence and contents of insur-
ance policy did not iimit discovery of corporate risk
management documents that related to insurance,
and which were relevant under federal rules.

Affirmed.
John R. Gibson, C.J,, dissented and filed opinion.

Ross, John R. Gibson, Fagg, Bowman and Magill,
Circuit Judges, would grant rehearing en banc.

West Headnotes

[1] Federal Courts €=2660.35
[70Bk660.35 Most Cited Cases
Court of Appeals review, under provision aliowing
district court to certify questions for review, was
not limited to determining whether district court ab-

used its discretion; rather Court of Appeals re-
viewed de novo questions of law certified by dis-

trict court. 28 US.C. A, 8 1292(b).

12] Federal Courts €-2660.35

170Bk660.35 Most Cited Cases

Where certified questions by district court embody
both factual and legal considerations, Court of Ap-
peals should endeavor to give deference to district
court's factual determinations, but nature and scope
of Court of Appeals review is not rigidly determ-
ined by certified questions and Court of Appeals re-
mains free to consider such questions as are basic
to and underly questions certified by district court.
28 IS CA. §1292(b).

[31 Federal Civil Procedure €£-1604(1)
170Ak1 60401 Most Cited Cases

(Formeriy 170Ak1600(3), 170Ak1600.2)
Work-product doctrine will not profect documents
from discovery uniess they are prepared in anticipa-
tion of litigation, Fed.Rules Civ.Proc.Ruie 26(LY3)
28 11S.C.A,

14| Federat Civil Procedure €~21604{1)
170Ak1604(1} Most Cited Cases

{Formerly 170Ak1600(3), 170Ak1600.2)
Corporate risk management documenis prepared by
nonlawyer corporate officials, but revealing aggreg-
ate information compiled from individual case re-
serve figures determined by lawyers, were in nature
of business planning decuments, not documents
prepared for purposes of litigation, although risk
management documents could be protected by
work-product doctrine to extent that they disclosed
individnal case reserve figures calculated by de-
fendant's
attomeys. Fed.Rules Civ.Proc.Rule 26(b}3). 28
US.CA.

151 Federal Civil Procedure €=21604(2)
170Ak1604(2) Most Cited Cases

(Formerly 170Ak1600(5), 170Ak1600.4)
Although risk management documents prepared by
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noniawyer corperate officials were protected under
work product doctrine to extent they disclosed indi-
vidual case reserves calculated by defendant's attor-
ney, individual case reserve figures lost their iden-
tity when combined to create agpgregate informa-
tion, and thus work-product docitrine did not block
discovery of risk management documents or ag-
gregate case reserve information contained therein.

Fed.Rules Civ.Proc.Rule 26(b)3). 28 US.C.A.

[6] Federal Courts €—416

1708k416 Most Cited Cases

In products liability diversity action, brought in
Minnesota, attorney-client privilege, asserted to
protect documents from disclosure, would be de-
termined in accordance with Minnesota law.
Fed.Rules Bvid.Rule 5071, 28 USCA; M.SA, §
595.02, subd. 1{b).

{7] Privileged Communications and Confidenti-
ality €=2137
3111137 Most Cited Cay

{Formerly 410k201(1)}
Even if Minnesota attorney-client privilege attached
to individual case reserve figures communicated by
legal department te risk management department,
privilege did not attach to risk management docu-
ments simply because they included aggregate in-
formation based on individual case reserve figures,
inasmuch as aggregate information did not disclose
privileged communications to degree that made ag-

gregate information privileged. M.S. A. § 595.02,
subd. 1(b}.

18] Federal Civil Procedure €-—1272.1
170AKk1272.1 Most Cited Cases

(Formerly 170Ak1272)
‘When client acts on privileged information from his
attorney, results are protecied from discovery to ex-
tent that they disclosed the privileged matter, dir-
ectly or inferentially.

191 Privileged Communications and Confidenti-
ality €138

311HE138 Most Cited Cases
(Formerly 410k204(1))

[9] Privileged Communications and Confidenti-
ality €==142
311Hk142 Most Cited Cases

(Formerty 410k204(1})
Just as minutes of business meeting attended by at-
torneys are not automatically privileged, under at-
torney-client privilege, business documents sent to
corporate officers and employees, as well as cor-
poration's attorneys, do not become privileged auto-
matically.

[t0] Privileged Communications and Confidenti-
ality €130
311HkI30 Most Cited Cases

(Formerly 410k201(1))
Client communications intended fo keep attorney
apprised of business matters may be privileged if
they embody impiied request for legal advice based
thereon.

[11] Federal Civil Procedure €&—1595
170Ak1595 Most Cited Cases

Federa} rule of civil procedure providing for dis-
covery of existence and contents of insurance
agreement did not preclude discovery of cerporate
risk management documents related to insurance
considerations, relevant under federal rule of civil
procedure because they related to issues of notice,
defect and  punitive damages. Fed.Rules
Civ.Proc.Rule 26(b)(1.2), 28 LIS C.A.

*398 Gregory L. Wilmes, Minneapolis, Minn., for
appellant.

Roger Brosnahan, Minneapolis, Minn., for ap-
pellees.

Before JOHN R. GIBSON and WOLLMAN, Cir-
cuit Judges, and HARRIS, [EN*] Senior District
Judge.

FN* The HONORABLE OREN HARRIS,
Senior United States District Judge for the
Eastern and Western Districts of Arkansas,
sitting by designation.

WOLLMAN, Circuit Judge.
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G.D. Searle & Co. appeals the district court's order
permitting discovery of certain Searle documents.
Pursuant to 28 UJ.S.C. § 1202(b} (Supp. I 1985),
the district court found that its order involved con-
trofling questions of law as to which there was sub-
stantial ground for difference of opinion and certi-
fied two questions for appeal. The issues in this
appeal, reflected in the district court's certified
questions, are, first, whether corporate risk manage-
ment documents prepared by nonfawyer corporate
officials, but revealing agpregate information com-
piled from individual case reserve figures determ-
ined by lawyers, are protected from discovery by
the work product doctrine or the attorney-client
privilege, and, second, whether Rule 26(b}(2} of the
Federal Rules of Civil Procedure limits discovery
of corporate risk management documents that relate
to insurance.,

Searle manufactures an intrauterine contraceptive
device known as the "Cu-7." Approximately forty
products liability actions pending against Searls in
the United States District Court for the District of
Minnesota and seeking damages for injuries alleged
to have resulted from use of the Cu-7 were consol-
idated for discovery and have generated this ap-
peal, The district *399 court appeinted a special
masier fo supervise the discovery process in these
cases.

The district court {FN1] originally ordered Searle to
produce "each and every document contained in its
files which relates to the Cu-7 IUD." Although
Searle produced approximately 500,000 documents
to appeliees and has continued to provide docu-
ments, it resisted the discevery of certain docu-
ments from its risk management department.

Searle's risk management department menitors the
company's products liability litigation and analyzes
its litigation reserves, apparently utilizing individu-
al case reserve figures determined by the legal de-
partment’s assessment of lifigation expenses. The
risk management department alse has responsibility
for the company's insurance coverage. Insofar as
Searle’s products liability insurance has a high de-

ductible amount, the company is in some respects
self-insured.

EFN1. The Honerable Miles W. Lord,
United States District Judge for the District
of Minnesota, retired September 11,
1985, All of the orders relevant to this ap-
peal were issued prior to Judge Lord's re-
tirement. The cases have since been as-
signed to the Honorable Robert G. Renner,
United States District Judge for the District
of Minnesota.

Pursuant to a district court order, the documents at
issue were provided to the special master for in
camera teview. The special master filed with the
court his Reports I and II, containing his recom-
mendations concerning the individual documents,
He found that the risk management decuments were
protected by the work product doctrine to the extent
that they revealed "specific litigation strategy or
mental impressions of attorneys in evaluating cases,
or setting a reserve for a specific case," and by the
attomey-client privilege if they included commu-
nications between an attorney and client concerning
legal advice made and kept in confidence. Report [
of Special Master, Simon v. G.D. Searle & Co., No.
4-80-160, at 5-7 (D.Minn. Aug. 22, 1984). Docu-
ments that revealed aggregate reserve information
not identified with individual cases were found dis-
coverable. Id at 5-6. The district court adopted
the special master's reports and granted Searle’s re-
quest for certification pursuant te 28 ULS.
1292(b) in an order issued June 7, 1985. The spe-
cial master's Report III propesed the questions for
appeal, which the district court accepted and certi-
fied. The district court also stayed its June 7 order
so far as it related to risk management and insur-
ance documents, pending the outcome of this ap-
peal. We granted Searle's petition for permission
to appeal.

The questions certified for appeal are as follows:
1. To what extent, if any, should Searie's "Risk
Management" documents, prepared by nonlawyer
corporate officials in an attempt to keep track of,
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control and anticipate costs of product liability
litigation for business planning purposes
(including budgetary, profitability and insurance
analysis), be protected from discovery by the
Work Product Doctrine or the Minnesota attor-
ney-client privilege because some portions of the
documents reveal aggregate case reserves and ag-
gregate litigation expenses for all pending cases
when each individual case reserve is determined
by Searle's lawyers on a confidential basis in an-
ticipation of litipation?

2. To what extent, if any, does FedR.Civ.P.
26{b)(2) Hmited {sic] the discoverability of
Searle's "Risk Management" documents that re-
late to insurance considerations?

1
STANDARD OF REVIEW

[1][2] A preliminary question confronting us is the
standard of review applicable o an appeal of dis-
covery orders under 28 TU.§.C. § 1292(h). That sec-
tion allows appeals, at the discretion of the courf of
appeals, when the district judge believes that his ac-
tion "involves a controfling question of law as to
which there is substantial ground for difference of
opinion and that an immediate appeal * * * may
materially advance the ultimate termination of the
litigation.” 28 11.5.C. § 1292(b} (Supp. III 1985).

Appeliees argue that we should not *400 disturb the
disirict court's discretion in discovery matters ab-
sent a "gross abuse of discretion resuiting in funda-
mental unfaimess." Voegeli v, Lewis. S8 E2d 89,
96 {8th Cir.1977); see also Prow v. Medtronic, Ing.,
7710 F.2d 117, 122 (8th Cir. 1985). Searle contends
that our role is not so restricted in an appeal under
section 1262(b) and cites Sperry Rand Corp. v, Lar-
son, 554 F.2d 868, 871 (81h Cir. 1977y  In Sperry
Rand the court stated that the petitioner's choice of
a mandamus action, for which the standard of re-
view is whether the district court exceeded the "
'sphere of its discretionary power, " id. at 872
(quoting Will v. Unired States, 389 1.5, 90, 104, 88
S.Ct 209.278. 19 L. Ed.2d 305 (1967}), instead of a
section. 1292(b) appeal, seriously narrowed the
scope of appeliate review. We agree with Searle

that our review in this gection 1292(b} appeal is not
confined to determining whether the district court
abused its discretion. See 9 J. Moore, Moore's
Federal Practice T 110.22[5] (2d ed. 1986) (review
for abuse of discretion not suited to section 1292{b)
because there is no controlling question of law).
Section 1292(b) permits the appeal of orders other-
wise unappealable and thus provides an avenue for
resoiving disputed and controlling questions of law,
the resolution of which will materially further the
litigation. Therefore, we review de novo the ques-
tions of law certified by the district court. Where,
as here, the certified questions embody both factual
and legal considerations, we should endeavor to
give deference to the district court's factual determ-
inations. We note, however, that the nature and
scope of our review are not rigidly determined by
the certified questions.  [m _re Ol Spill by the
dmaco. Cadiz, 659 F2d 789 793 n. 5 (Jth
Cir.1981). We remain free to consider * ' "such
questions as are basic to and underiie" ' " the ques-
tions certified by the district court. Jd. (quoting
Helene Curtis Indus.. Ing. v, Church & Dwight Co,
560 F.2d 1325, 1335 (7th Cir.1977) (quoting 9 I.
Moore, Moore's Federal Practice § 110.25[1)], at
270)); Mericgn, Ing. v. Caterpilfar Tractor Co., 713
F.2d4. 958, 962 n. 7 (3d Cir.}1983), cert. denied, 465
U.S. 1024 104 S.Ct. 1278, 79 L.Bd.2d 682 ({984);
United States v, Connolly, 716 F2d 882, 8BES
{Fed.Cir.1983), cert. demied, 465 11.S. 1065, 104
S.Ct. 1414, 79 1.Ed.2d 740 {1984).

II
WORK PRODUCT DOCTRINE
Searle's first argument is that its risk management
documents are protected from discovery by the
work product doctrine.  That doctrine was estab-
lished in Hickman v. Taylor 329 U.8. 495, 67 8.Ct.
385,91 L.Ed, 451 (1947}, and is now expressed in
Rule 26(b)(3) of the Federal Rules of Civil Proced-

ure, which provides that "a party may obtain dis-
P party Y

covery of documents and tangible things * * * pre-
pared in anticipation of litigation or for trial by or
for another party or by or for that other party's rep-
resentative * * * only upon a showing that the party
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seeking discovery has substantial need of the mater-
ials.," Our application of the work product doctrine
to specific documents is guided by the purposes of
the doctrine set out in Hickman. See Inre Murnhy
5360 F.2d 326, 333-34 {8th Cir1977). The work
product doctrine was designed to prevent "unwarran-
ted inquiries into the files and mental impressions
of an attorney,” Hickman, 322 U5, a1 510 CL.

t 393, and recognizes that it is "essential that a
lawyer work with a certain degree of privacy, free
from unnecessary intrusion by opposing parties and
their counsel.” [d,_at 510-1%, 67 5.Ct, at 393.

The special master found that the risk management
documents at issue were generated in an attempt fo
keep track of, control, and anticipate the costs of
Searle's products liability litigation; the decuments
have been so identified in the district court’s first
certified question.  Report 1 of Special Master,
Many of the documients include
products liability litigation reserve information that
is based on reserve estimates obtained from Searle's
legal department. When Searie receives notice of a
claim or suit, a Searle attorney sets a case reserve
for the matter. Case reserves embedy the attor-
ney's estimate of *401 anticipated legal expenses,
seftlement value, length of time to resolve the litig-
ation, geographic considerations, and other
factors. Affidavit of Eugene W. Bader, Simon v.
G.D. Searle & Co., No. 4- 80-160, at 2 (D.Minn.)
(Bader oversees Searle's risk management pro-
gram)}. The individual case reserves set by the leg-
al depariment are then used by the risk management
department for a variety of reserve analysis func-
tions, which the special master found were motiv-
ated by business planning purposes including
budget, profit, and insurance considerations.

supra, at 2.

[31[4] The work product doctrine will not protect
these documents from discovery unless they were
prepared in anticipation of litigation. Fed R.Civ.P,
26(h)(3); see In re Grand Jury Subpoena, 784 ¥.2d
857..802 (®th Cir.1986}, cert. dismissed sub rnom.
See v. United States, w U8, w~ee, 107 8.C1 918, 63
1.5d.2d 865 (1987). Our determination of whether

the documents were prepared in anticipation of lit-
igation is clearly a factual determination:
fTlhe test should be whether, in light of the
nature of the document and the factual situation
in the particular case, the document can fairly be
said to have been prepared or obtained because of
the prospect of litigation. But the converse of
this is that even though litigation is already in
prospect, there is no work product immunity for
documents prepared in the regular course of busi-
ness rather than for purposes of litigation,
8 C. Wright & A, Miller, Federal Practice and Prg-
cedure § 2024, at 193-99 (1970} (footnotes omit-
ted); see Diversified Indus., Inc. v. Meredith, 572
F.2d 596, 604 (8th Cir, 1977, on rehearing, 572
F.2d 606 (8th Cir.1978) (en banc); The Work
Product Doctrine, 68 Cornell L.Rev. 760, 844-48
{1983). The advisory commiftee’s notes to Rule
26{b¥(3) affirm the validity of the Wright and
Miller test: "Materials assembled ix the ordinary
course of business * * * * or for other noniitigation
purposes are not under the qualified immunity
provided by this subdivision." FedR.Civ.P.
26(b)3) advisory committee notes. Applying this
test, we do not believe it can be said that the risk

managenient docurmnents were prepared for purposes
of litigation. We are no better qualified to evaluate
the facts of this case than the special master and the
district court, [FN2] and we believe their conclu-
sion that the risk management documents are in the
nature of business planning documents is a reason-
able factual conclusion. The risk management de-
partment was not involved in giving legal advice or
in mapping litigation strategy in any individual
case. The aggrepgate reserve information in the risk
management doguments serves numerous business
planning functions, but we cannot see how it en-
hances the defense of any particular lawsuit,
Searle vigorously argues that its business is heaith
care, not litigation, but that is not the point
Searle's business involves litigation, just as it in-
volves accounting, marketing, advertising, sales,
and many other things. A business corporation
may engage in business planning on many fronts,
among them litigation.
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ENZ2. The special master, with the aid of
affidavits, document summaries, and briefs
from the parties, reviewed all of the docu-
ments at issue iz camera and in his Reports
I and II made recommendations as to each
document and in some instances as to sec-
tions within the documents. The district
court adopted the special master's recom-
mendations after a hearing that included
oral argument by the parties and testimony
by the special master. Our review has
been informed by a record containing all of
these mafterials, with the exception that
only six sampie documents have been sub-
mitted to us in camera out of the approx-
imately 400 documents that were provided
to the special master,

[5] Although the risk management documents were
not themselves prepared in anticipation of litiga-
tion, they may be protected from discovery to the
extent that they disclose the individual case re-
serves calculated by Searle's attorneys, The indi-
vidual case reserve figures reveal the mental im-
pressions, thoughts, and conclusions of an attorney
in evaluating a legal claim. By their very nature
they are prepared in anticipation of litigation and,
consequently, they are protected from discevery as
opinion work product. Hickman, 329 1.S. at 512,
67 S.Ct. at 394: In re Murphy, 5360 F.2d 326, 336
(8th Cir.1977). We do not *402 believe, however,
that the aggregate reserve information reveals the
individual case reserve figures to a degree that
brings the aggregates within the protection of the
work product doctrine. The individual figures lose
their identity when combined to create the aggreg-
ate information. Furthermore, the aggregates are
not even direct compilations of the individual fig-
ures; the aggregate information is the product of a
formuia that factors in variables such as inflation,
further diluting the individual reserve figures. Cer-
tainly it wouid be impossible to trace back and un-
cover the reserve for any individual case, and it
would be a dubious undertaking to attempt to de-
rive meaningful averages from the aggregates, giv-

en the possibility of large variations in case estim-
ates for everything from frivolous suifs to those
with the most serious injuries. The purpose of the
work product doctrine--that of preventing discovery
of a lawyer's mental impressions--is not violated by
allowing discovery of documents that incorporate a
lawyer's thoughts in, at best, such an indirect and
diluted manner. [FN3] Accordingly, we hold that
the work product doctrine does not block discovery
of Searle's risk management documents or the ag-
gregate case reserve information contained therein.

FIN3. This conclusion is consistent with the
holding of fn_re Murphy, 560 F.2d 326
336 0. 20 (8th Cir.1977), that opinion work
product is discoverable only in "rare and

extraordinary circumstances." The indi-
vidual case reserve figures are nondiscov-
erable opinion work product, but when
gathered into the aggregates no identifiable
opinion work product remains.

The same observation also appiies to Spor-
ck_v. Peil, 759 F.2d 312 (3d Cir), cert.
denied, 474 11.8..903. 106 S.Ct, 232, 88
L.Ed.2d 230 {1985}, and te this courf's re-
cent decision in Shelton v. dmerican Mo-
tors Corp.. 805 F.2d 1323 (8¢h Cir.1980).
Sporck involved discovery attempts relat-
ing to a group of documents that were used
to prepare for a deposition.  The court
held that defense counsel's selection of cer-
tain documents, out of the thousands in-
volved in the litigation, to prepare a depon-
ent was protected by the work product doc-
trine, because allowing identification of
the documents as a group would reveal
counsel's mental impressions. Shelton in-
volved a deposition of defendant's in-house
counsel, who was questioned as to the ex-
istence of certain documents. The court
heid that the work product doctrine protec-
ted knowledge of the existence of the doc-
uments, because any recollection of a doc-
ument's existence would mean that it was
important enough to remember, and thus
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"necessarily would reveal {counsel's] men-
tal selective process.” Shelton,. 805 F.2d at
1329. As we have said, the nature of the
aggregate reserve figures at issue here is
such that revealing them will not necessar-
ity reveal the specific case reserves and the
protected mental impressions embodied
thereir. In both Sporck and Shelion,
counsel's mental impressions, namely the
impressions that certain documents were
important or significant, wouid have been
exposed to the world. Clairvoyants aside,
no one will learn from the aggregate re-
serve figures what Searle's attorneys were
thinking when they set individual case re-
serves.

III

ATTORNEY-CLIENT PRIVILEGE
[6] Searle aiso argues that its risk management doc-
uments are profected by the attormey-client priv-
ilege. Rulg 501 of the Federal Rules of Evidence
provides that evidentiary privileges are to be de-
termined in accordance with state law in diversity
actions. Consequently, the Minnesota attorney-cli-
ent privilege, codified at Mipn. S{at.Ann..§ 595.02,
subd. 1(b) (West Supp. 1987), [FN4] is applicable
here.

EN4, Minn.Stat. Ann, §.395.02, subd. 1{(b)
(West Supp. 1987) provides:

An attorney cannot, without the consent of
the attorney's client, be examined as to any
communication made by the client to the
attorney or the attorney's advice given
thereon in the course of professional duty;
nor can any employee of the attorney be
examined as to the communication or ad-
vice, without the client's consent.

The risk management documents reflect attorney-cli-
ent communications running in two directions.

First, the aggregate reserve information contained
in the documents incorporates the individual case
reserve figures communicated by the legal depart-
ment to the risk management department--an attor-

ney-to-client communication. Second, the record
indicates that some of the risk management docu-
ments themselves were delivered to Searle atior-
neys--a client-fo-attorney communication.

[7][8] Assuming arguendo that the attorney-client
privilege attaches to the individual case reserve fig-
ures communicated *403 by the legal department to
the risk management department, [FN5] we do not
believe the privilege in furn affaches to the risk
management documents simply hecause they in-
clude aggregate information based on the individual
case reserve figures. For the reasons that we have
already stated in relation to the work product doc-
trine, we do not believe that the aggregate informa-
tion discloses the privileged communications,
which we are assuming the individual reserve fig-
ures represent, to a degree that makes the aggregate
information privileged. [ENG] The attomey-
to-client communications reflected in the risk man-
agement documenis are therefore not protected by
the attorney-client privilege.

FNS5. We state no view whether the attor-
ney-client privilege in fact attaches to the
individual case reserve figures, other than
to note that such a determination would re-
quire analysis of whether the individual re-
serve figures are based on confidential in-
formation provided by Searle. Unifed
Stares v. Amerada Hess Corp., 619 F.2d
980, 986 (3d.Cin1980); Mead Data Lent.
ral, Inc. v, United States Dep't of the Air
Force, 566 F.2d 242, 2534 (D.C.Cir.1977);
see also Hickman v. Tavier, 329 1.5, 495.
508, 67 S.Ct 385 392 9f L.Bd 451
(1947, Schwimmer v, United States. 232
F2d 855, 863 {8th Cir.), cert. denied, 352
U.S. 833 77 SCt. 48 1 1.Ed2d 52
{1956), We need not decide whether the
individual case reserve figures are protec-
ted in the light of our determination that
even if they are it does not follow that the
agpgregate information in the risk manage-
meat documents also is protected.
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ENG. When a client acts on privileged in-~
formation from his attorney, the results are
protected from discovery to the extent that
they disclose the privileged matter, directly
or inferentially.  Cf Diversified [Indus.
Inc. v, Meredith 572 F.2d 396, 611 (8th
Cir.1977). Our holding is faithful to this
principle. As we have discussed, the indi-

vidual case reserve figures cannct be
traced or inferred from the agprepate in-
formation.

Although the aggrepate reserve information does
not confer attorney-client privilege protection to the
risk management documents, those documents that
were given to Searle attorneys may still be priv-
ileged client-to-attorney communications. The
special master devoted only a very brief discussion
to this matter. Relying on Brown v. St _Paui City
Ry, 62 N.W.2d 688 (Minn.1954}, the special mas-
ter stated: "A business document is not made priv-
ileged by providing a copy to counsel. * ¥ ¥ Thus,
those documents from one corporate officer to an-
other with a copy sent to an attorney do not qualify
as attorney clienf communications." Report [ of
Special Master, supra, at 7 (citation omitted). We
perceive no error in this statement of the law, which
appears to have been carefully applied by the spe-
cial master to the point of redacting sections of
privileged material from within individual docu-
ments.

9][10] Minnesota adheres to Professor Wigmore's
classic statement of the attorney-client privilege,
which requires that an atiorney-client communica-
tion relate to the purpose of obtaining legal advice
before it is protected. [FN7] Brown v. St. Paul City
Ry, 241 Minn. 15. 62 N.W.2d 688 700 (1954)
(quoting 8 Wigmore, Evidence § 2292 (3d ed.));

see Natiopal Textyre Corp. v. Hyme N.W.2d
890, 895-96 {Minn,1979). Moreover, a number of
courts have determined that the attorney-client priv-
ilege does not protect client communications that
relate only business or technical data. See Firsf
Wis. Mortgage Trusty, First Wis. Corp.. 86 FER.D.

160, 174 (ED.Wis.1980), SCM Corp, v. Xerox
Corp., 70 F.R.D. 508, 515 (D.Conn.) ("[l]egal de-
partments are not citadels in which public, business
or technical information may be placed to defeat
discovery and thereby ensure confidentiality"), ap-
peal dismissed, 534 F.2d 1031 (2d Cir.1976). Just
as the minutes of business meetings attended by at-
torneys are not automatically privileged, see Later-
naional Tel. & Tel. Corp..y..United Tel Co. 60
FR.D. 177, 185 (M.1D.Fla 1973)Y; dir-Shield, Inc. v,
dir Reduction Co.. 46 F.R.E). 96, 97 (N.D.J1L1968)
business documents sent to corporate officers and
employees, as well as the corporation's attorneys,
do not become privileged automatically. Searie ar-
gues, however, that *404 the special master formu-
lated a per se rule barring priviiege claims where a
document is sent to corporate officials in addition
to attorneys. We do not read the special master's
report as establishing such an approach.  Client
communications intended to keep the attorney ap-
prised of business matters may be privileged if they
embody "an implied request for fegal advice based
thereon." Jgck Winter, Inc. v. Koratron Co.. 54
FR.D. 44, 46 (N.D.Cal.1971). Based on this view
of the special master's zeport, we do not understand
the district courf to have taken an errant position on
the law of the attorney-client privilege. Having
stated the applicable law, and noting that there are
only six sample documents before us, we decline
any invitation to determine the applicability of the
privilege to individual documents.

FN7. 8 Wigmore, FEvidence § 2292
(McNaughton rev. 1961) {emphasis omit-
ted) states:

(1) Where legal advice of any kind is
sought (2) from a professional legal ad-
viger in his capacity as such, (3) the com-
munications relating to that purpose, (4)
made in confidence {5) by the client, {6)
are at his instance permanently protected
{7) from disclosure by himself or by the
legal adviser, (8) except the protection be
waived.
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v
SCOPE OF RULE 26{1)(2)
[11]1 The district court’s second certified question
concerns whether Fed. R.Civ.P. 26{b)2} limits dis-
covery of the corporate risk management docu-
ments. Rule 26(b)(2) provides:
A party may obfain discovery of the existence
and contents of any insurance agreement uander
which any person carrying on an insurance busi-
ness may be liable to satisfy part or ali of a judg-
ment whick may be entered in the action or to in-
demnify or reimburse for payments made fo satis-
fy the judgment.
Searle argues that Rule 26(1)(2) contains an impli-
cit limitation on the discovery of insurance inform-
ation beyond the insurance agreement itself. Searie

has produced its insurance policies. It now argues
that all other insurance information, which it
defines to include its reserve information, is nondis-
coverable. Appellees respond that Rule 26(1)(7)
was not intended to limit discovery but to end the
conflict over the relevancy of insurance policies for
discovery purposes. Thus we are presented with
the question whether the reserve information of a
self-insured defendant is discoverable.

The advisory committee’s notes to Rule 26(L)(2) re-
veal that the rule, which was included in the 1970
amendments to the Federal Rules, was not intended
to change existing law on discovery concerning
self-insured businesses that maintain a reserve
fund. Fed R.Civ.P. 26(b}2) advisory committee
notes; see Oppenheimer Fund fnc. v. Sanders 437
1.S.340.352 &.1..16, 98 §.Ct. 2380, 2390 & n. 16
37.L.Ed.2d 253 (1978). Therefore, the controliing
law on this question is that which would have ap-
plied to insurance agreements before the 1970
amendments, together with any recent develop-
ments concerning insurance documents other than
agreements. Prior to the 1970 amendments, "the
discovery of matters pertaining to insurance de-
pendfed] on whether such information was ‘relevant
to the subject matter' or 'reasonably calculated te
lead to admissible evidence.' * 4 J. Moore,
Moore's Federal Practice Y 26.62[1] (2d ed.

1986). This standard, which comes from
Fed R.Civ.P. 26(b)(1), remains applicable fo insur-
ance documents other than agreements. We cannot
agree with Searle that Rule 26{b)(2) forecioses dis-
covery of any insurance document beyond the
agreement.  Fiyst, the language of the rule itself
plainly is not preclusive,  Second, the advisory
comimittee expressed concern, at feast as fo indem-
nity agreements, that Rule 26(b)}2) not be inter-
preted to protect insurance infermation from dis-
covery when that information is relevant under
Rule 26(b)Y1). See id § 26.62{2]. We hold, there-
fore, that insurance documents that are not discov-
erable under Ruje 26{b}(2) remain discoverable in
accordance with the provisions of Rule 26(b)(1).
(ENB] 1d.

ENR. The district court reached the same
conclusion, and decided that the risk man-
agement documents were discoverabie un-
der Rule 26{b)(1} because they relate to is-
sues of notice, defect, and punitive dam-
ages. We find no reason to disturb this
application of the relevant legal standard.
Moreover, we also agree with the district
court that even if Rule 20(b)(2) were fo
prevent discovery of insurance documents,
we are doubtful that the risk management
documents correctly can be termed insur-
ance documents.

v
CONCLUSION
Afthough we have no disagreements with the law as
stated by the special master, we *405 recognize that
our analysis may have resolved sub-issues not anti-
cipated by the district court. We therefore instruct
the district court to review its determinations with
respect to the individual documents in the light of
the views set forth in this opinion. [EN93 Moreover,
our review of the sample documents leaves us with
the definite impression that if they are truly repres-
enfative of those that will ultimately be heid to be
discoverable, appellees will acquire nothing in the
way of admissible evidence on the issue of liability
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or on the issue of damages, either compensatory or
punitive.  The sample documents reveal nothing
more than the prudent business decisions that any
corporation must necessarily make if it hopes to
survive in this litigious age.

EN9, We are concerned about the reference
to loss reserves for a specific case men-
tioned in the sample in camera documents
submitted to us.  Those references pre-
sumably should be redacted.

With the foregoing qualifications, the order of the
district court is affirmed.

JOHN R. GIBSON, Circujt Judge, dissenting.

The court teday correctly concludes that individual
case reserves set by Searle's attorneys are protected
as mental impressions, thoughts, and conclusions
under the opinion work product doctrine. It then
concludes that averages and aggregates derived
from these reserves are not protected. There is a
deep inconsistency in protecting the paris but de-
termining that the sum of the parts and calculations
based upon the protected figures are not protected.

The court properly reasons that because the Searle
attorneys' specific case reserve figures "embody the
attorney's [sic] estimate of anticipated legal ex-
penses, settlement value, length of time to resolve
the litigation, geographic considerations, and other
factors,” they reveal the attorneys' mental impres-
sions concerning Searle's peading litigation and are
therefore protected opinien work product. Ante at
401. The court then denies protection to the rigk
management documents, which were derived from
the nondiscoverable mental impressions of Searle's
attorneys and, as the special master found, "argu-
ably [give the] plaintiffs some insight into Searle's
attorneys' thought processes of setiing reserves."

Report [ of Special Master, Simon v. G.D. Searle &
Co., No. 4-80-160, at 5-6 (D.Minn. Aug. 22,
1984}, In allowing discovery of the risk manage-
ment documents, the court fails to consider the full
import of the mental impression/opinion work

product doctrine, which gives virtually absolute
protection to both the mental impressions of
Searle's attorneys--as contained in the specific case
reserve figures and necessarily reflected in the risk
management documents--and the mental impres-
sions of Searle’s representatives, as contained in the
risk management reports.

Since the Supreme Court's decision in Higkman v.
Taylor. 329 118, 495, 67 5.Ct 385, 91 L.Ed. 451
(1947), the courts have recognized that particular
solicitude is given mental impression/opinion work
product as contrasted to the ordinary work product
protection accorded other documents and materials
prepared in anticipation of litigation. In Upjohn
Co. v. Unjted States, 449 U.S. 383, 101 S.Ct. 677
66 [.Ed.2d 584 (1981), the Supreme Court recog-
nized mental impression/opinion work product as
"deserving special protection" under Rule 26. Id. at
400, 101 5.Ct. at 688 The Court considered, but
found unnecessary to decide, whether any showing
of necessity could ever overcome the protection af-
forded such work product. [t recognized, however,
that simply showing "substantial need and inabiiity
to obtain the equivalent without undue hardship” is
not sufficient. Jd. at 401, 101 S.Ci, at 688. In
Shelton v._American, Motors Corp., 805 F.2d 1323
(8th Cir, 1986}, we observed that the work product
doctrine protects not only materials obtained or pre-
pared in anticipation of litigation, "but aiso the at-
torney's mental impressions, including thought pro-

cesses, opinions, conclusions, and legal theories.”
Id at 1328 see aiso Sporck v, Peil. 759 F.2d 312,
316 (3d Cir} ("Rule 26{b¥3) recognizes the dis-
tinction between ‘ordinary’ and ‘opinion' work
product first articulated by *406 the Supreme Court
in Hiclkman v. Taylor "), cert. denied, 474 U.S. 903.
106 S.Ct. 232, 28 L.Rd2d 230 (1983 In re
Murphy, 560 F.2d 326, 336 (8th Cir. 1977} ( "opin-
ion work product enjoys a nearly absolute im-
munity and can be discovered only in very rare and
extraordinary circumnstances").  The court today
fails to give full weight to the special protection ac-
corded mental impression/opinion work product.
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In the present case, we are asked to protect menta}
processes that go to the essence of the lawyer's ex-
perlise--establishing the value of a legal claim and
the fees and expenses that may be incurred in its
defense. The litigation's ultimate cost to the client
has great significance in determining whether a
lawsuit will be tried or settied and, if settled, for
what amount, Establishing the value of a claim is
analytically complex, requiring an assessment of
the body of evidence and the particular legal issues
involved in each case, as well as an evaluation of
the case's strengths and weaknesses. It is one of the
more challenging and difficuit tasks a lawyer con-
fronts. In Work Product of the Rulesmalkers, 53
Minn,L.Rev. 1269 (1969), Professor Edward H.
Cooper discusses the importance of an attorney's
private evaluation of a claim in facilitating the har-
gaining process inherent in our system of justice:
Some of the areas in which the work product doc-
trine forecloses discovery are easily comprehen-
ded * * * a5 well. One ohvious example is the
need for protection against forced revelation of a
party's evaiuation of his case; as long as volun-
tary settlement is encouraged, it would be an in-
tolerable intrusion on the barpaining process to
allow one party to take advantage of the other's
assessment of his prospects for victory and an ac-
ceptable settlement fipure.
Id. at 1283.

The special master's report states that the aggregate
reserve figures may give some insight into the men-
ta] processes of the lawyers in setting specific case
reserves. This is inevitable, considering that these
aggregates and averages are based upon the attor-
neys' evaluations of the value of specific claims.
Notably, this is not a situation where mental im-
pressions are merely contained within and comprise
a part of another document and can easily be redac-
ted. Instead, the apgregate and average figures are
derived from and necessarily embody the protected
material. They could not be formulated without
the attorneys' initial evaluations of specific legal
claims. Thus, it is impossible to protect the mental
impressions underlying the specific case reserves

without also protecting the aggregate figures.

Apparently, the court reasons that if an attorney's
mental impressions are revealed only indirectly and
in a diluted manner, they are not protected as opin-
ion work product.  See ante at 401-02 & n. 3.
This, however, has never been used as a criteria for
applying the opinion work product doctrine. In
Shelton v. American Motors Corp., supra, we held
that an attorney could not be compelied to acknow-
ledge whether specific corporate documents existed
because such acknowledgments would reveal her
mental processes, which are protected under the
opinion work product doctrine. Id. at 1329. The
selection of documents involves a suhstantially less
complex mental process than does arriving at a case
reserve figure. In selecting documents, an attomey
assesses a document's relevance and materiality to
the legal issues in the case, and considers its ad-
missibiiity. This analysis stops short of the weigh-
ing and evaluating necessary to determine case re-
serves. Yet, in Shelfon we protected this informa-
tion, for the opinion work product doctrine does not
merely protect materials that, as the majority sug-
gests, directly reveal an attorney's undiluted mental
impressions. Instead, the doctrine is premised on
values fundamental to the American scheme of
justice and protects information that even "tends to
reveal the aftorney's mental processes." Upjohn
Co. 44% 115, at 399, 101 S.CtL a1 687. The risk
management documents certainly fall within this
protected ambit. The relationship between the at-
torneys' mental impressions and these documents is
ne less tenuous than the relationship between the
attorney's mental impressions and the information
*407 we held nondiscoverabie in Shelton. See also
Sporck, 739 F.2d at 315-17 (selection of documents
is in the "highly protected category of opinion work
product"),

The court is equally in error in focusing solely on
the mental impressions of Searle's lawyers. While
the court protects the menta! impression/opinion
work product concerning the attorneys' evaluation
of the reserve necessary for each lawsuit, it fails to
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grant similar protection to the risk management de-
partment's opinion work product concerning the ag-
gregate reserve necessary for the Cu-7 litigation. [
find no hasis in Rule 26¢(by(3) for this distinction.
Rule 26(h)(3) requires a court to "protect against
disclosure of the mental impressions, conclusions,
opinions, or fegal theories of an attorney or other
representative of a party concerning the litigation."
Fed R.Civ.P. 26{b}(3} (emphasis added).  Thus,
protected work product is not confined to informa-
tion or materials gathered or assembled by a law-
yer. Diversified Judus,., Inc. v, Meredith, 572 F.2d
396. 603, rev'd in part on other grounds, 572 F.2d
606 (8th Cir.1977}. Instead, it includes materials
gathered by any consultant, surety, indemnitor, in-
surer, agent or even the party itself. Fed.R.Civ.?
26{bY(3). The oniy question is whether the mental
impressions were documented, hy either a lawyer or
nonlawyer, in anticipation of litigation. Here, in
the face of pending litigation, the risk management
group monitored, controlied, and anticipated the
costs of the litigation. The group compiled the in-
dividual reserve figures established by Searle's at-
torneys and analyzed them in light of a number of
variables to arrive at aggregate reserve figures.
This is no less a mental impression concerning
Searie’s litigation than were the attorneys’ thoughts
in arriving at individual reserve figures.

The court concludes that the risk management doc-
uments cannot qualify for work product proteetion
because they were not prepared in anticipation of
{itigation. It reasons that "Searle's husiness in-
volves litigation," and, therefore, the risk manage-
ment documents are for business planning pur-
poses. Anie at 401.  The court thus concludes thas
the risk management documents fall into the "ordin-
ary course of business" exception fo the work
product doctrine. See Fed.R.Civ.P. 26{b}(3) advis-
ory committee note. This analysis, however,
causes the exception to swatlow the rute and makes
the anticipation-of-litigation test meaningiess as it
concerns materials prepared by a defendant's em-
ployees.

First, we cannot authorize discovery of documents
containing representatives' menfal impressions con-
cerning pending litigation simply because the docu-
ments also serve a business purpose. It is difficult
to imagine a document that is generated by a party's
nonlawyer representatives in anticipation of litiga-
tion that does not also have some business pur-
pose; the purposes are not mutually exciusive.
Under the court's analysis, almost every document
prepared by a nonlawyer is subject to discovery
despite Rule 26(bY3)'s concern with protecting
opinion work preduct of both the lawyer and non-
lawyer.  See id. {"Subdivision (b)(3} reflects the
trend of the cases by requiring a special showing,
not merely as to materials prepared by an attorney,
but also as to materials prepared in anticipation of
litigation or preparation for trial by or for a party or
any representative acting on his behalf.") If ali
such records were discoverable, a business would
be sericusly impaired in calculating and recording
the financial aspects of litigation or in taking other
necessary corporate action regarding the litigation.
Of course, just as not every document an attorney
prepares concerning pending litigation is protected
opinion work product, neither is every business
document prepared by a nonlawyer. The determin-
ation, however, should not hinge on whether the
material has an ancillary business purpose.

Second, in the present case, the business purposes
of the documents were to keep track of, control, and
pian for the costs of Searle's pending products liab-
ility litigation. Only by concluding that Searle is
in the business of litigation can the court convert
these litigation-oriented documents into business
planning documents. The court reaches just this
conclusion, however, *408 when it reasons that
"Searle's business involves litigation, just as it in-
volves accounting, marketing, advertising, sales,
and many other things." Anfe at 401, In eroding
the protection Rule 26{b¥3) affords, the court con-
fronts Searle with a dilemma of Catch-22 propor-
tions: if Searle were not involved in litigation, Rule
26{b¥(3) would have nc application, but because
Searle is involved in litigation, the ordinary course
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of business business exception applies. Thus, litig-
ation, the event that triggers application of the rule,
also triggers application of the exception.

Moreover, when considered within the increasingly
common context of mass products lability litiga-
tion, the aggregate and average figures may take on
even greater significance. Today's products liabil~
ity litigation often involves hundreds of lawsuits
against one or more corporate defendants based
upon a single or refated products. The plaintiffs in
these cases usually join forces and are represented
by organized counsel. The defense, if not unified,
is usually coordinated. Settlements can be negoti-
ated so as to dispose of the claims of all or several
plaintiffs at once. See, e.g., 3A L. Frumer & M.
Friedman, Products Liability § 46A.07[1] (1986);
Rubin, Mass Toris and Litigation [Msasters, 20
Ga.L Rey. 429, 431 (1986) (Agent Orange class es-
timated to include between 600,000 and 2.4 million
plaintiffs; 4,500 plaintiffs’ lawyers seitled claims
for $180,000,000); Vairo, Multi-Tort Cases: Cause
or_Mor rhuess on the Subiect. or g New Role
Jor Federal Comman Law, 54 Fordham L. Rev. 167,
170 n. 6 {1985) (settlemeni find estabiished to dis-
pose of 680 asbestos claims). Just as a specific re-
serve figure gives an opponent an unfair advantage
in settlement negotiations, an aggregate reserve fig-
ure would give attorneys representing a group of
opponents an equally unfair advantage. In this in-
stance, the cases of forty plaintiffs with claims
based on the Cu-7 have been consolidated for dis-
covery in the Minnesota district court,  Material
that may be of questionable value in one case be-
comes more meaningful when considered in the
context of a number of cases. We would be naive
not to recognize the sophisticated analysis that is
possible in this day of the computer. Comparison
between different groups of cases and periods of
time conceivably could give one party substantial
insight into the thought processes of the other,

Therefore, when the aggregate and average figures
are produced for attorneys representing a large
group of opposing litigants and are examined with
reference fo the entire group, the opposition obtains

information containing the Searle attorneys' mental
processes that is much less diiuted and indirect than
the court acknowledges. When we deal with so
sensitive a mental process as the calculation of indi-
vidual case reserves, the foundation for all of the
aggregates and averages, Rule 26{b¥3), Upjohn,
Shelton, and Murphy mandate that we accord this
material special protection, We fail to do so when
we make the aggregate and average figures avaii-
able to the opponent.

Significantiy, Searie is defending not one but rather
hundreds of Cu-7 lawsuits. See Thornton, In-
trauterine Devices, Trial, Nov. 1986, at 44, 46
(Searle defending more than 600 Cu-7 lawsuits).
Searle is undoubtedly concemed with each lawsuit,
and the court properly recognizes that the Searle at-
torneys’ mental impressions concerning each law-
suit are protected. Searle’s pgreater concern,
however, is its liability exposure and the costs re-
lated to defending this aggregate of lawsuits.
When subjected to mass tort litigation, a defendant
should be allowed to confidentially analyze the lit-
igation as a whole, plan for its defense, and com-
pare the costs of settlement with the costs of pro-
ceeding through trial. The aggregate and average
reserves play an essential and unique role in these
activities. By requiring Searle to share its assess-
ments with its adversaries, the court unfairly
hinders Searle's ability to organize its defense.

A party, in managing its litigation, should not be
forced to provide materials to its opponent that ne-
cessarily reflect its lawyers' mental impressions re-
garding the litigation and contain its agents' mental
impressions concerning the cost of the litigation.

By concluding that the risk management*409 docu-
ments are discoverable because they only indirectly
reflect the attorneys' impressions and because they
were created for business planning purposes, the
court makes it extremely hazardous for a business
to finance and plan for its defense. The incidental
effect of this decision could be the failure of litig-
ants to properly document and consider all the
factors that bear upon the decision to try or settle
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fawsuits. Cf. Hickman v. Taylor, 329 U.S. at 511,
101 S.Ct. at 393 ("Were such materials open to op-
posing counsel on mere demand, much of what is
now put down in writing would remain unwrit.
ten."}.

This is not a case where there has been limited dis-
covery. Searie has produced over 500,000 docu-
ments. Those documents based on the mental im-
pressions of its lawyers and representatives con-
cerning litigation strategy and costs, which the
court today admits may be of limited value, should
not be the subject of discovery.,
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UNITED STATES of America and Alan M. Feld-
man, Special Agent, Internal Revenue
Service, Appellant,
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Solomon FISHER, Appellant, Morris Goldsmith
and Sally Goldsmith, Intervening
Party Defendants.
No. 72-2001.
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Rearpued en banc April 10, 1974,
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Internal Revenue Service brought action to enforce
summons issued against taxpayers’ attomey for the
production of certain records in attorney’s posses-
sion. The District Court for the Eastern District of
Pennsylvania, John Morgan Davis, 1., 352 F.Supp,
731. granted enforcement and attorney appealed.
The Court of Appeals, Aldisert, Circuit Judge, held
that mere fact that only a special agent of the In-
ternal Revenue Service's intelligence division was
assigned to investigate {axpayers’ tax liability was
not sufficient to demonstrate that summons was
sought to be enforced in connection with criminal
investigation; and that certain analyses of taxpay-
ers' taxable status, which had been prepared by an
accountant for purposes of forwarding taxpayers'
taxable status to appropriate tax authorities and
which had been returned to taxpayers who had then
turned the papers over to their attorney, were not
protected by the Fifth Amendment and were thus
subject to IRS summons.

Affirmed.

Gibbons, Circuit Judge, concurred and filed an
opinion.

James Hunter, 111, Circuit Judge, concurred in part
and dissented in part and filed an opinion.

West Headnotes

Page 1

[1] Internal Revenue €~>4490
220%4490 Most Cited Cases

{Formerly 220k1451)
Possibility that criminal prosecution as well as civil
{iabilities may arise from a tax investigation is not
sufficient ground for refusing to enforce an IRS
summens issued in good faith prior to a recom-
mendation  for  prosecution. 26 U.S.C.A.
(ILR.C.1954) § 7602.

12] Internal Revenue €=-4490
220%4490 Most Cited Cases

(Formerly 220k1451})
Burden of showing improper purpose of an IRS
summons is on the taxpayer. 26 U.S.C.A.
(LR.C.1954) § 7602,

[3] Internal Revenue €=>4490
220k4490 Most Cited Cases

{Formerly 220k1451)
Where no recommendation for criminal prosecution
of taxpayers had been instituted by IRS, mere fact
that special agent of the service's intelligence divi-
sion was the only person assigned to investigate
taxpayers' liability was not sufficient to demon-
strate that summons sought to be enforced by IRS
was in ald of criminal prosecution,

14] Witnesses €298

410k298 Most Cited Cases

Ownership vel non is not test of the scope of the
Fifth Amendment privilege, for the Fifth Amend-
ment privilege focuses on personal compuision
upon the person asserting the privilege and posses-
sion, not ownership, bears the closest relationship
to the personal compulsion forbidden by the Fifth
Amendment. UU.3.C.A.Const. Amend. 5.

[5) Witnesses €298

410%298 Mogt Cited Cases

Papers otherwise not endowed with Fifth Amend-
ment protection cannot be transmuted into a priv-
ileged status merely because of the act of delivery
to an attorney; people have constitutional rights, pa-
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pers do not. U.S.C.A.Const. Amend. 5.

[6] Witnesses €—>298

410k298 Most Cited Cages

Analyses of cash receipts and disbursements which
were prepared by taxpayers' accountant from tax-
payers' records for the purpose of forwarding to ap-
propriate tax authorities a declaration of the taxpay-
ers' taxable status and which were then returned to
taxpayers who immediately transferred them to tax-
payers' attorney did not come within the protection
of the Fifth Amendment and were subject to IRS
summons. 26, UW.S.CA. (LR.C1954y § 7002
.5.C.A.Const, Amend. 5.

*684 Solomon Fisher, Richard 1. Bazelon,
Dilworth, Paxson, Kalish, Levy & Coleman, Phii-
adelphia, Pa., for appellants.

Scott P, Crampton, Asst. Atty. Gen,, Gary R. Allen,
Meyer Rothwacks, Tax Div., Dept. of Justice,
Washington, D.C., Robert E.J. Curran, U.S.Atty.,
Philadelphia, Pa., for appellees.

Argued May 25, 1973

Before ALDISERT and HUNTER, Circuit Judges,
and STAPLETON, District judge.

Reargued April 10, 1974

Before SEITZ, Chief Judge, and VAN DUSEN,
ALDISERT, GIBBONS, ROSENN, HUNTER,
WEIS and GARTH, Circuit Judges.

*685 OPINION OF THE COURT
ALDISERT, Circuit Judge.

Couch v. United States. 409 U.S, 322, 93 S.Ct. 611
34 [.Ed.2d 548 (1973), held that where a taxpayer
had effectively surrendered possession of her busi-
ness records to her accountant and the accountant
was served with an Internal Revenue Service sum-
mons, the taxpayer could not successfully assert the
Fifth Amendment privilege against compelled in-
crimination. The question presented by this taxpay-
ers' appeal from a district court order enforcing a

Page 2
summons issued pursuant to 26 J.S.C. §.7602 if a

spin off of the Couch issue: where work papers
owned by the accountant and prepared by him for
tax purposes at the taxpayers' request are trans-
ferred from the accountant to the taxpayers and
thence by them to their attorney, are the papers im-
munized from a summons directed against the attor-
ney?

Most of the narrative or historical facts are not in
dispute. In the summer of 1971, Feldman was em-
ployed as a Special Agent of the Intelligence Divi-
sion of the Internal Revenue Service and was as-
signed to investigate the tax liability of the Gold-
smiths for years 1969 and 1970. No employee of
the Audit Division of the Service was then particip-
ating in the investigation. In late July of that year,
Feldman spoke with Mr. Goldsmith and made an
appointment with him to discuss Mr. Goldsmith's
tax Hability. On August 3, 1971, Morris and Saily
Goldsmith retained Fisher te represent them, and
Fisher called Feldman to advise him that Mz, Gold-
smith would not appear for the appointment.

In early August of 1971, [EN1] the Goldsmiths ob-
tained from their accountant, Harold Berson, cer-
tain records which constituted 'the balance' of re-
cords concerning the Goldsmiths which Berson
then had in his possession. Some dated as far back
as 1959. On August 17, 1971, the Goidsmiths
turned thege records over to Fisher. A stipulation of
the parties, as articulated by Fisher, was as follows:

FN1. Berson could not remember the exact
date, but estimated it to be 'the 4th or 5th
of August . ...

On August 17, 1971 Morris Goldsmith and Sally
Goldsmith turned over to me certain records which
I now have in my possession. Such records were
turned over to me for my use in representing them,
furnishing them with legal advice, and from the
time those records were turned over to me to the
present time I have been using them for that pur-
pose.
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These records included the ‘analyses' which the
government secks to ingpect. These 'analyses,' des-
ignated ‘analysis of receipts and disbursements,’ are
essentially lists of income and expenses compiled
by Berson from cancelled checks and deposit re-
ceipts supplied by the Goldsmiths, but do not in-
clude the checks and deposit receipts themselves.

On October 22, 1971, Feldman served a summons
on Berson seeking documents which related to the
tax liability of Morris Goldsmith. Berson told Feid-~
man at the time of service that he had no documents
of this character and that all documents which he
had previously possessed had been turned over to
Mr. Goldsmith. Feldman nevertheless put a return
date of November 3rd on the summons because
Berson indicated he would try to get the papers
back. [FN2] Berson testified that he ‘contacted Mr.
Goldsmith and told him that . . . (he, Berson,)
would like to get the papers back, that . . . (he) was
requested by the Government fo bring them to their
offices.” Berson appeared on November 3rd to re-
port that he did not have the documents scught.

FN2, Feldman testified that Berson 'said
that he would contact Mr. Fisher and ask
for return of his records in compliance
with the summons,' Berson testified that he
said he 'would speak to Mr. Goldsmith and
find out whether he could return the re-
cords to me.' {I.e., Berson.)

*686 On December 1, 1971, the summons which
the govemment now seeks to enforce was served
upon Fisher, directing him to appear 'to give testi-
mony relating to the tax jability or the collection of
the tax lability’ of Morris Goldsmith and to bring
with him, among other things, an 'Analysis of Re-
ceipts and Disbursements for Morris Goldsmith for
1969 and 1970 and an 'Analysis of the Receipts
and Disbursements of Sally Goldsmith for 1969 and
1970." Fisher appeared with the records in response
to the surmmons, but refused to permit their inspec-
tion. This enforcement action was then commenced.
The Goldsmiths were penmitted to intervene and,
together with Fisher, defended on the grounds (1)

Page 3

that the summons was invalid and (2) that produc-
tion would violate the Goldsmiths' rights under the
Fifth Amendment to the United States Constitution.

After a hearing, the district court found as a fact
that 'no recommendation for criminal prosecution . .
. thad) been instituted by the IL.R.S." during the rel-
evant period and that the summons was issued in
good faith. It also found that 'the purpose of the
summeons is merely to examine the possible tax li-
ability of the Goldsmiths.' Considering Donaldson
v.. United States. 400 U.S 517 91 §.Ct. 534, 27
L.Ed.2d 580 £1971), as controlling, the court held
that the summons was issued for a valid purpose.
The court further found that the records sought
were owned by Berson, rejected the constitutional
argument and ordered production. [FN3]

FN3. The district court reagoned:

The taxpayers, by way of their attomey,
assert that, independent of the ownership
concepis of the papers, they may raise the
privilege against self-incrimination merely
because of their rightful and indefinite pos-
session of the papers, relying on United
States v, . Cohen. . . . (388 E.2d 464 (9th
Cir. 1967)). However, the Third Circuit in
United States v. Egenberg, 443 F.2d 512
(3rd Cir. 1971}, held, inter alia, that where
a third party has a superior right to posses-
sion of the papers, the witness cannot with-
hold them.

The facts in the instant case, as presented
before this Court, demonstrate that the pa-
pers were and are the property of the ac-
countant. They only left his possession
after the taxpayer learned of the investiga-
tion. The transfer of the papers seems fto
indjcate that this was an attempt tfo thwart
the government's investigation. Of course,
there is no aitorney-client priviiege which
would be claimed since the accountant’s
transfer of non-privileged papers to the cli-
ent would not create a privilege when the
ctient turned the papers over to his attor-
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ney. See United States v. Kelly. 311
F.Sunn, 1216 (E.D P 1969). For the above
reasons, the production of the documents
in question is hereby ordered. 352 F.Supp.
731.734-735 (E.D.Pa. 1972y

Appeilants here renew their dual attack on the sum-
mons. We address both contentions.

L
Appellants contend that the summons served upon
Mr. Fisher, pursuant to 26 U.8.C. § 7602, [FN4] is
unenforceable because its sole ohject is to obtain
evidence to *687 use in a criminal prosecution. Regs
isman v, Caplin, 375 1.8, 440, 449, 84 5.Cr, 508
11 L.EBd.2d 459 (1964}, In support of this proposi-
tion, appellants emphasize that Special Agent Feld-
man was the sole govermmeni representative en-
gaged in the investigation of the Goldsmiths' tax li-
ability and that an official statement of the Internal
Revenue Service describes the function of the Intel-
ligence Division as an arm of the Service which in-

vestigates and enforces criminal violations of vari-
ous tax laws of the United States. [ENS] On this
showing alone the appellants would have us reverse
the district court's holding that the summons was is-
sued for a valid purpose. This we decline to de.

FiN4. Section 7602 of the I