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OPINION
[*322] MEMORANDUM OPINION
LEWIS A. KAPLAN, District Judge.

This motion poses the troublesome question whether
and to what ex tent th e atto rney-client privilege and the
protection afforded to work product ' extend to commu-
nications between and among a prospective defendant in

a criminal case, her lawyers, and a public relations firm
hired by the lawyers to aid in avoi ding an indictment.
The Court's original opinion in this matter was filed un-
der seal in order to protect the secrecy of the grand jury.
In view of the i mportance of this issu es, th is red acted
version of the opinion, > which sub stitutes p seudonyms
for n ames and o mits o ther id entifying in formation, is
being filed in the public records of the Court. ’

1 E xcept where otherwise indicated, "work
product" refers to material prepared in anticip a-
tion o f litig ation or for trial, in cluding material
that reflects the mental impressions, conclusions,
opinions or legal theories of an attorney.

[#*2]
2 The Court took into account the vie ws of the
parties with respect to th e red actions that were
required.
3 No inferences should be drawn from the gen-
der of pronouns used to refer to Target and W it-
ness in this redacted version of the opinion.

1. Facts

A. The Procedural Context

The United States Attorney's office began a grand
jury investigation of Target, a form er em ployee o f t he
Company, in or before March 2003. On March 24, 2003,
it served a grand jury subpoena ad testificandum on Wit-
ness and another duces tecum on Witness's firm ("Firm"),
a public relations concern. Counsel for Witness and Firm
informed the United States Attorney's [*323] office that
Witness would decline to testify and that Firm declined
to produce the subpoenaed documents on the ground that
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the information sought by the grand jury had been gener-
ated in the course of Firm's engagement by Target's law-
yers, as a part of their defense of Target, and that it there-
fore was pro tected by th e at torney-client priv ilege an d
constituted work product.

The government moved by order to show cause t o
compel compliance [**3] with the subpoenas, and Tar-
get intervened with the government's consent. The Court
concluded that the government almost undoubtedly could
ask W itness q uestions as to which there wo uld be no
proper obj ection, ev en assumin g th at Targ et's p osition
were c orrect, and t herefore required Witness to testify
before the grand jury while allowing her to assert an y
objections in response to specific questions and thus to
frame the issues more narrowly.

The Cou rt initiall y req uired sub missiono fth e
documents withheld by Firm on grounds of privilege for
in camera inspection. On May 1, 2003, in an order that
remains under seal , it hel d that cert ain p ortions of t he
documents con stituted attorn ey op inion work pro duct, *
that the government had not made a showing sufficient to
require production of those portions, assuming arguendo
that such work product ever is discoverable, and directed
Target and Firm to indicate whether the privilege objec-
tions w ould be presse d with res pect t o t he rem aining
portions o ft hose d ocuments. They s ubsequently i n-
formed the Court that they continue to press those objec-
tions.

4  Thatis, it reflected the mental im pressions,
conclusions, opinions or legal theories of counsel.

[**4] Witness testified before the grand jury. She
answered som e quest ions but assert ed Ta rget's al leged
privilege ° in response to others.

5 Although th e pro tection afford ed t o work
product is not, t echnically speaking, an e viden-
tiary privilege, the Court uses "privilege" to refer
both to atto rney-client priv ilege and to work
product protection for ease of expression.

B. The Hiring of Firm

This is ah igh p rofile m atter. Th e i nvestigation of
Target has been a m atter of intense press interest and
extensive coverage for months. Witness claims that Tar-
get's attorneys hired Firm out of a ¢ oncern that "unbal-
anced and often inacc urate press re ports about Ta rget
created a clea rrisk that t he prosec utors a nd re gulators
conducting the various investigations would feel public
pressure t o b ring s ome ki nd of ¢ harge against" her. ¢
Firm's "p rimary resp onsibility was d efensive - to com-
municate with the media in a way that would help restore
balance and accuracy to the press coverage. [The] objec-

tive . . . was to reduce [**5] the risk that prosecutors and
regulators wo uld feel pr essure fro m th e constant an ti-
Target drumbeat in the m edia to bring charges .. . [and
thus] to neutralize the environment in a way that would
enable prosecutors and regulators to make their decisions
and ex ercise th eir d iscretion with out u ndue in fluence
from the negative press coverage." ” Witness claims that
"a significant aspect" of Fi rm's "assi gnment that di stin-
guished it from stan dard public relations work was that
[its] target audience was not the public at | arge. Rather,
Firm was focused on affecting the media-conveyed mes-
sage that reached the prosecutors and regulators respon-
sible [*324] for charging decisions in the investigations
concerning . . . Target." ®

6 Witness Aff. P 8.
7 Id.PO9.
8 Id P12.

C. Firm's Activities

In carrying out h er resp onsibilities, W itness h ad at
least two conversations directly with and sent at least one
e-mail directly to Target. ° On other occasions, Firm in-
teracted with Target's attorneys. [*%6] ' On still o thers,
communications involved Firm, Target and the attorneys
and,inaf ew cases, Tar get's spouse. " Some of the
documents produced for in ca mera ins pection included
discussions about defense strategies, and there is no rea-
son to doubt that this was true o f many oral communica-
tions. * And while Target and Witness perhaps do not so
admit in th ese p recise term s, th e con versations an d e-
mails ex changed am ong th is g roup in evitably in cluded
discussion of at least some of t he facts pertaining to the
matters in controversy.

9 Grand Jury Tr., May 5, 2003, at 18-19, 29-30;
Target Priv. 0011.

10 Grand Jury Tr. at 29.

11 Id. at 18-21, 29.

12 See, e.g., Witness Aff. P 13.

Firm's activities were not limited to advising Target
and her lawyers. Firm spoke extensively to members of
the media, in some instances to find out what they knew
and, where possible, where the information came from.
And it conveyed to members of t he media i nformation
that the Target defe nse team [**7] wi shed to have dis-
seminated. "

13 Seeid. P 17.
14  Grand Jury Tr., May 5, 2003, at 21 -22, 45-
47.

1I. Discussion

A. Attorney-Client Privilege
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As this matter is entirely federal in nature, the scope
of the attorn ey-client privilege is go verned by FED. R.
EVID. 501 , w hich p rovides i n rel evant p art t hat "t he
privilege of a witness . . . shall be governed by the prin-
ciples of the common law as they may be interpreted by
the courts of the United States in the light of reason and
experience." In consequence, the Court looks principally
to decisions applying the federal common law of at tor-
ney-client privilege.

As the government argues, the broad outlines of the
attorney-client privilege are clear:

"(1) where legal advice of any kind is
sought (2) from a professional legal advi-
sor in his capacity as such, (3) the com -
munications re lating t o t hat purpose, (4)
made in confi dence (5) by the client, (6)
are at his instance permanently protected
(7) from disclosure by himself or by the
[**8] legal advisor, (8) except the protec-
tion be waived." ©

But two qualifications must be made.

15 Inre Grand Jury Subpoena Duces Tecum
Dated September 15, 1983, 731 F.2d 1032, 1036
(2d Cir. 1984) (internal citations omitted).

First, the privilege protects not only communications
by theclientto the lawyer. In m any circum stances, it
protects also communications by the lawyer to the client.
16

16 E.g., United States v. Neal, 27 F.3d 1035,
1048 (5th Cir. 199 4) (privilege "'shields commu-
nications from the lawyer to the client only to the
extent that the se are base d on, or may disclose,
confidential information provided by the client or
contain advice or opinions of the attorney."") (cit-
ing Wells v. Rushing, 755 F.2d 376, 379 n.2 (5th
Cir. 1985); In re Six Grand Jury Witnesses, 979
F.2d 939, 944 (2d Cir. 1992) (where the client is
a co rporation, th e atto rney-client p rivilege p ro-
tects "both information provided to the lawyer by
the client and professional advice given by an at-
torney that discloses such [confidential] informa-
tion."); Thurmond v. Comp aq Compu ter Co rp.,
198 F.R.D. 475, 480-82 (E.D. Tex. 2000) (cata-
loging case s a pplying privilege t o c ommunica-
tions from lawyer to client and noting divergence
among federal court s ¢ oncerning sco pe o f such
privilege); Fed. Election Comm 'nv. Ch ristian
Coalition, 17 8 F.R.D. 61 , 66 (ED. Va . 1998)
("The atto rney-client priv ilege . . . ex tends 'to

protect communications by the lawyer to his cli-
ent . . . if thos e communications reveal confiden-
tial clien tc¢ ommunications.") (citin g United
States v. Under Seal), 748 F.2d 871, 874 (4th Cir.
1984)); Harmony Gold U .S.A., I nc.v. FASA
Corp., 169 F.R.D. 113, 115 (N.D. 1ll. 1996) (stat-
ing that privilege applies to communications from
alawyertoa client provided "the 1 egal advi ce
given to the client, or sought by the client, [is] the
predominant ele ment in the comm  unication");
Bank Bru ssels Lamb ertv. Cred it Lyon nais
(Suisse) S.A., 160 F.R.D. 437, 441-42 (S.D.N.Y.
1995) ("It is now well estab lished that the privi-
lege attaches . . . to advice re ndered by the attor-
ney to the client, at least to the ex tent that such
advice may reflect confid ential information con-
veyed by the client.");! Unit ed States v. Int' Bus.
Mach. Corp., 66 F.R.D. 206, 212 (S.D.N.Y. 1974)
(privilege applies to communications by a lawyer
to a clien t provided legal advice is th e predomi-
nant feature of the com munication). Cf. Upjohn
Co. v. United States, 449 U.S. 383, 390, 66 L. Ed.
2d 584, 101 S. Ct. 677 (19 81) (atto meyclient
privilege protects "giving o f professional advice
to those who can actonit"). See ge nerally 24
CHARLES ALAN WRIGHT & KE NNETH W.
GRAHAM, JR., FED ERAL PRACTICE AN D
PROCEDURE § 54 91 at 450-54 (1986 & Supp.
2003) (noting variation am ong fe deral ¢ ourts in
breadth of application of privilege to communica-
tions by attorney to client).

[¥*%9] [*325] Second, the privilege in appropriate
circumstances extends to otherwise privileged communi-
cations that involve persons assisting the lawyer in the
rendition of legal services. 7 This principle has been ap-
plied universally to cover office personnel, such as secre-
taries and | aw clerks, who assist lawyers in performing
their task s. ' Butithas been applied m ore b roadly as
well. For ex ample, in United States v. K ovel, * the Sec-
ond Circuit held that a cl ient's communications with an
accountant employed by his attorney were privilege d
where made for the purpose of enabling the attorney to
understand the client's situation in order to provide legal
advice. ®Inl anguage pe rtinent here , Judge Fri endly
wrote:

"What is vital to the privilege is that the
communication be made in confidence for
the purpose of obtaining legal advice from
the lawyer. If what is sou ght is no t legal
advice but only accounting service . . . or
if the advice sought is the accountant' s
rather than the lawyer's, n o privilege ex -
ists. We recogn ize th is draws wh at m ay
seem to som e a rath er arb itrary line be-
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tween a case where the client comm uni-
cates first to his own accountant (no privi-
lege as to su ch [**10] ¢ ommunications,
even though he later cons ults his lawyer
on the same matter . . . ) and others, where
the client in the first in stance co nsults a
lawyer who retains an accountant as a lis-
tening post, or c onsults t he l awyer with
his own accountant present. But that is the
inevitable consequence of having to re c-
oncile the abs ence of a pri vilege for ac-
countants a nd t he effect ive ope ration of
the privilege of a clien t and lawyer und er
conditions  [*326] wh ereth ela wyer
needs outside help." *

17 See SUP.CT. STD . 503(a)(3), 503(b), re-
printedin 3 JOSEP HM . MCLAUGHLIN,
WEINSTEIN'S EVI DENCE § 503.01 (2d ed.
2003) (hereinafter WEI NSTEIN) (p rivilege ex-
tends t o a ppropriate com munications between
and among the client, the lawyer, and a "r epre-
sentative of the lawyer," which is defined as "one
employed to assist th e lawyer in th e rendition of
professional legal services.")

18 3 WEINSTEIN § 503.12[3][b].

19 296 F.2d 918 (2d Cir. 1961).

20 Id. at 922.

21 Id. (footnotes and citations omitted).

[¥**11] Kovel helps frame the analysis here. No one
suggests that comm unications between Ta rget and Firm
would have been privileged if she simply had gone out
and hired Firm as p ublic relations counsel. On the other
hand, there is no reason to question the sta ted rationale
for her lawyers' hiring of Firm - that the lawyers viewed
altering the mix of public information as serving Target's
interests by creating a clim ate in which prosecutors and
regulators might feel freer t o act in ways le ss antagonis-
tic to Target than otherwise might have been the case.
Finally, the C ourt acce pts t hat this was a situation in
which the lawyers, in the words of Kovel, "needed out-
side help," as they pres umably were not skilled at public
relations. The question therefore is whether the problem
with which they "n eeded outsid e h elp" related to th eir
provision of what Kovel spoke of as "legal advice."

We begin with the obvious. Certainly Firm was not
retained to help Targ et's lawyers underst and technical
matters to enable the lawyers to advise their client as to
the requ irements o f the law, as was th e case in Kovel.
But it is co mmon ground that th e privilege ex tends to
communications i nvolving c onsultants [**12] use d by

lawyers to assist in perfor ming tasks that go b eyond ad-
vising a client as to the law. For example, a client's con-
fidential com munications t 0 a n ontestifying e xpert re -
tained by the lawyer to assist the lawyer in preparing the
client's case - essentially the situation in Kovel - probably
are privileged. > The government in any case conc edes
that con sultants enga ged by lawyers to advise them on
matters such a s whether the state of public opi nion in a
community makes a ch ange of venue desirable, whether
jurors from particular backgrounds are likely to be dis-
posed favorably to the client, how a client should behave
while testifying in order to impress jurors favorably and
other matters routinely t he st uff of j ury and personal
communication con sultants co me with in t he atto rney-
client privilege, as t hey have a close nexus to the attor-
ney's role in advocating the client's cause before a cou rt
or other deci sion-making b ody. * Th e ultimate issu e
therefore resolves to whether attorney efforts to influence
public opinion in order to advance the client's legal posi-
tion - in this case by neutralizing what the attorneys per-
ceived as a climate of opi nion pressing prosecutors and
regulators [**13] to actin ways adverse to Target' s in-
terests - are services, the rendition of w hich also should
be facilitated by ap plying the privilege to relevant com-
munications which have this as their object.

22 3 WEINSTEIN § 503.12[5][b].
23 Tr., Apr. 30, 2003, at 4-7, 13-15.

Traditionally, th e p roper ro le o f lawyers vis-a-vis
public opinion has been viewed rather narrowly, perhaps
primarily out of ¢ oncern t hat extra-judicial state ments
might prejudice jury pools. Codes of professional co n-
duct, for example, traditionally have limited the extent to
which lawyers p roperly m ay seek t o influen ce public
opinion by p roscribing m any t ypes of extra-judicial
statements co ncerning pending litig ation. * M ore re -
cently, h owever, th ere has b een a str ong ten dency to
view the [*327] lawyer's role more broadly. > Nowhere
is this trend more clearly recognized than in the plurality
opinion by Mr. Justice Kennedy in Gentile v. S tate Bar
of Nevada, ** where he wrote for four justices:

"An at torney's dut ies do not begin
[#*14] in side the courtroom door. He or
she ca nnot ignore the practical im plica-
tions of a | egal proceeding for the client.
Just as an attorney may recommend a plea
bargain or ci vil settle ment t o avo id t he
adverse ¢ onsequences of a possible 1 oss
after trial, so  too an atto rney may take
reasonable steps to de fend a client's repu-
tationan dr educeth ea dverse co nse-
quences of i ndictment, espe cially int he
face of a prosecution deemed unjust or
commenced with improper motives. A de-
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fense at torney m ay pur sue 1 awful st rate-
gies to obtain dismissal of an i ndictment
or reduction of charges, including an at-
tempt to demonstrate in the court of pub-
lic opinion that the client does not deserve
to be tried." 7

And this statement does not stand al one. Indeed, many
courts have compensated lawyers, in making fee awards
under civil rights and other statutes, for public relations
efforts in recognition of th e importance of such work in
the clients' interests. ** But to say that lawyers in fact try
[*328] to influence public opinion in the in terests of
their clients - indeed, to say that they properly may do so
and, on occasi on, are com pensated by courts for suc h
services - does not al one a nswer t he q uestion [**15]
before the Court.

24 See generally Jonathan M. Moses, Legal Spin
Control: Et hics an d Ad vocacy in th e Courto f
Public Opini on, 95 COLUM. L. REV. 1811,
1816-25 (1995) (hereina fter Spin Control); Beth
A. Wilkinson & Steven H. Schulman, When Talk
Is Not Cheap: Communications With the Media,
The Government and Other Parties in High Pro-
file White Collar Criminal Cases, 39 AM. CRIM.
L. REV. 203, 205-06 (2001) (herei nafter When
Talk Is Not Cheap).
25 E.g, MODEL RULES OF PROF'L CON -
DUCT R. 3.6(c) (1 999) ( allowing law yers to
comment publicly to the ex tent necessary to neu-
tralize publicity if th e lawyer d id not initiate the
media at tention); Spin Con trol, 95 C OLUM. L.
REV. at 1828-44; Julie R. O'Sullivan, The Bakaly
Debacle: The Role of'the Press in High-Profile
Criminal In vestigations in Symposium, B idding
Adieu t o th e Clinton Administra tion: Assessin g
the Ramifica tions o f't he Clin ton "Scandals" on
the Office o f'th e Presid ent a nd on Execu tive
Branch Investigations, 60 MD. L. REV. 149, 169-
82 (2001); S. Ben nett, Press A dvocacy and the
High-Profile Client, 30 LOY.L.A.L.RE V. 13,
13-20 (1 996); see When Talk Is Not C heap, 39
AM. CRIM. L. REV. at 223.

[**16]
26 501U.S. 1030, 115 L. Ed. 2d 888, 111 S. Ct.
2720 (1991).
27 Id. at 1043.
28 See, e.g., Davisv. City and County of San
Francisco, 976 F.2d 1536, 1545 (9th Cir. 1992),
reh'g deni ed, vacated in p art on ot her g rounds,
and remanded, 984 F.2d 345 (9th Cir. 1993) (af-
firming district court's award of com pensation to
prevailing party in civ il rig hts action for attor-

neys' t ime spent gi ving p ress co nferences an d
performing ot her p ublic rel ations work where
such work was "directly and intimately related to
the success ful represe ntation of [t he] client.");
Gilbrook v. C ity of Westminster, 1 77 F.3d 839,
877 (9th Cir. 1999) (affirming award to p revail-
ing party in civil rights action for media and pub-
lic relatio ns activ ities an d no ting with app roval
the d istrict cou rt's find ing t hat pub lic rel ations
work con tributed d irectly an d sub stantially to
plaintiffs' litigation goals because "'local po litics
had a potentially d eterminative influence on the
outcome of settlement negotiations and the avail-
ability o fcertain rem edies su ch asrei nstate-
ment"); Child v. Spillane, 866 F.2d 691, 698 (4th
Cir. 19 89) (M urnaghan, J. , di ssenting) (stating
that public relations work should be compensated
as attorney's fees in ex ceptional cases "invo lving
issues of such vital public co ncern th at lawyers
will find it necessary to spe nd time responding to
reporters' questions"); United States v. Aisenberg,
247 F. Su pp. 2d 1272,13 16 (M.D. Fla. 2003)
(awarding fees for public relations ser vices and
noting that it was appropriate for counsel for sus-
pects in m issing ch ild inv estigation, "con sistent
with t he r ules go verning p rofessional con duct,
not only to procure the assistance of the public in
locating t he ch ild but to presen ta public re-
sponse, to nurture the clients' diminished public
image, and thereby to reduce public pressure on
the prosecution to indict") (emphasis added). But
see, e.g., Rum Creek Coal Sales, Inc. v. Caperton,
31 F.3d 169, 176 (4th Cir. 1994) (affirming disal-
lowance of attorneys' fees under 42 U.S.C. § 1988
for prevailing p arty fo r public relatio ns efforts
aimed "n ot at ach ieving liti gation goals, b ut at
minimizing the in evitable pu blic relations d am-
age to the com pany for suing the governor and
the state police to alter the pro-labor police en-
forcement p olicies."); New York State As s'n of
Career Sch. v. State Educ. Dep't, 762 F. Supp.
1124, 1127 (S.D.N.Y. 1991) ("Plaintiffs' direct ef-
fect on the legislative process . . . appears to have
been the result of lobbying pressure, and thus an
award of attorney's fees is clearly not wa rranted
on that basis.")

[¥**17] The Court's attention has been drawn to two
cases that deal in some resp ect with the issue of public
relations services in the privilege context, Calvin Klein
Trademark Trust v. Wachner ® and In re Copper Market
Antitrust Litigation. ** Both merit study.

29 198 F.R.D. 53 (S.D.N.Y. 2000).
30 200 F.R.D. 213 (S.D.N.Y. 2001).
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In Calvin Klein, the plaintiffs' attorneys hired a pub-
lic relations firm in anticipation of filing what promised
to be a h igh profile civ il suit against a licen see and its
well kn own chi ef exec utive. They cont ended t hat t he
purpose was defensive, viz. to assist the lawyers in un-
derstanding the possible reaction of the plaintiffs' various
constituencies to th e litig ation, rend ering legal ad vice,
and ensuring t hat media interest in the acti on would be
dealt with responsibly. *' And they subsequently invoked
the atto rney-client privilege and work product in an ef-
fort to block document production by the public relations
firm and one of its employees. [**18]

31 198 F.R.D. at 54.

Judge Rako ff rejected th e atto rney-client privilege
claim on three grounds. Fi rst, after re viewing the docu-
ments, he concluded that few if any of them "contain or
reveal confidential communications from the underlying
client... made for the purpose of o btaining 1egal ad-
vice." * Sec ond, the evi dence showe d t hat the public
relations firm - which had a preexisting relationship with
the pl aintiffs - was "sim ply pr oviding o rdinary pu blic
relations advice so far as the documents . . . in question
[were] concerned." * Finally, h e found no ju stification
for broadening the privilege to cover functions not "ma-
terially different from those that any ordinary public rela-
tions firm would have performed if they had been hired
directly by [the plaintiffs] (as they also were), instead of
by [their] counsel." *

32 Id
33 Id
34 Id. at 55.

[*¥19] In Copper An titrust, a forei gn ¢ ompany,
Sumitomo, that found itself in the midst of a high profile
scandal in volving both regulato ry and ci vil litig ation
aspects hire d a public relations firm because it lacked
experience in dealing with Western media. ** The public
relations firm acted as Sum itomo's spokes person w hen
dealing with the Western press and c onferred frequently
with th e co mpany's U.S. litig ation coun sel, p reparing
drafts of press releases and other materials which incor-
porated the lawyers' advice. ** When an adversary served
a subpoena calling upon the public relations firm to pro-
duce all documents relatin g to its work for Sumitomo,
Sumitomo resisted on attorney-client privilege and work
product gr ounds. ¥ J udge Swain upheld the attorney-
client privilege claim, reasoning that the public relations
firm, in the circumstances of this case, was the functional
equivalent of an in-house de partment of Sumitomo and
thus part of the [*329] "client." * The communications
between th e fi rm an d th e lawyers, sh e h eld, th erefore
were confidential attorney-client interactions.

35 200 F.R.D. at215.
[**20]

36 Id. at215-16.

37 Id. at2l6.

38 Id. at219.

Although Calvin Klein and Copper An titrust bot h
involved situ ations so mewhat an alogous to th is case,
neither reso Ives th e attorn ey-client priv ilege problem
here.Copper Antitrust disposed of the privilege issue by
concluding t hat t he publ ic rel ations fi rm i n subst ance
was part of the client where as Target m akes no sim ilar
assertion.Calvin Klein was somewhat different from this
case because the public relations firm there ha d a rela-
tionship with the client that an tedated the litigation, the
client was a corpo ration addressing an array o f constitu-
encies incl uding custom ers and s hareholders, a nd t he
public relations firm, in Judge Rakoff's words, was "sim-
ply providing ordinary p ublic rel ations a dvice." * Per-
haps eve n m ore significant, Calvin Klein, no doubt in
consequence of the argum ents made in that case, as-
sumed an ans wer to the iss ue now b efore this Court -
whether a lawyer's public advocacy on behalf of the cli-
entisa professional legal service that warrants [**21]
extension of t he privilege t o co nfidential co mmunica-
tions between and among the client, the lawyer, and any
public relatio ns co nsultant th e lawyer m ay en gage to
advise on the performance of t hat function. An swering
that qu estion requires con sideration of t he policies th at
inform the attorney-client privilege.

39 198 F.R.D. at 54.

The di stinction sh ould not be exa ggerated.
While Witness describes the nature of Firm's en-
gagement as at tempting t o i nfluence o pinion
purely for the impact of a more favorable envi-
ronment on p rosecutors and regulators, and t he
Court does not question her good faith, it wou Id
be ndive t o suppose that the effect of Firm's ser-
vices or, for that matter, Target's motive in agree-
ing to pay for them, is so unidimensional. Target
is a prom inent and, acc ording t o p ress re ports,
relatively y oung business p erson. Whatever t he
outcome of her present legal ex posures, she will
have a so cial and, in all lik elihood, business life
in the future, both of wh ich stand to be affected
by p ublic pe rceptions of her a nd he r ¢ onduct
while at the Company. Hence, wh ile th e Co urt
assumes that Target's chief concern at the time of
these co mmunications was to avoid or li mit the
scope of a ny indictment and ot her 1 egal attacks
upon her, Firm's engagement, to the extent it suc-
ceeds, is likely to have benefits for Target outside
the litigation sphere.
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[*¥%22] As the Supreme Court said in Upjohn Co. v.
United St ates, ** the purpose of th e privilege "ist o en -
courage full and frank communication between attorneys
and their clients and thereby promote broader public in-
terests i n t he obs ervance of 1aw and a dministration of
justice." *' In this case, c onstruing the privilege to cover
the co mmunications involving the public relatio ns co n-
sultants would not materially serve the purpose of pro-
moting observance of law for th e simple reason that the
current ¢ ontroversy ¢ oncerns the conse quences of Tar-
get's past conduct, not an effort to conform her present
and future [*330] actio ns to the law's requ irements. If
justification isto be found for su ch a con struction, it
must lie in the proposition that en couraging frank com-
munication am ong cl ient, l awyers, and public rel ations
consultants enhances the administration of justice.

40 449 U.S. 383, 66 L. Ed. 2d 584, 101 S. C't.
677 (1981).
41 Id. at 389.

This reflects a change in t he ge nerally ac -
cepted view of the privilege's purpose. The privi-
lege, at its inception, belonged to the attorney and
was grounded in humanistic considerations, e.g.,
that it en abled th e attorney "to comply with his
code ofh onoran dp rofessional et hics." ED-
WARD J. IM WINKELRIED, THE NEW WIG-
MORE: EVIDENTIARY PRIVILEGES § 2.3, at
108 (2002); 8 JOHN HENRY WIGMORE, EVI-
DENCE § 2 290 (M cNaughton re v. 1961); see
also In re Co lton, 201 F. Supp. 13, 15 (S.D.N.Y.
1961), aff'd, 306 F.2d 633 (2d Cir. 1962), cert.
denied, 371 U.S. 951, 9 L. Ed. 2d 499, 83 S. Ct.
505 (1963). Some have advocated a heavier reli-
ance on such considerations in d etermining th e
scope of th e p rivileget oday. See, e.g., IM-
WINKELRIED § 5.3.

[**%23] Target, like any i nvestigatory t arget or
criminal d efendant, is confron ted with the broad power
of the government. Without suggesting any impropriety,
the Court is well aware th at the media, prosecutors, and
law enforcem ent pe rsonnel in cases like t his often ¢ n-
gage in activities that color public opinion, certainly to
the detriment of the subject's general reputation but also,
in the most extreme cases, to the detriment of his or her
ability to obtain a fair trial. Moreover, it would be unrea-
sonable to suppose that no prosecutor ever is influenced
by an a ssessment of public opinion in deciding whether
to bring criminal charges, as opposed to declining prose-
cution or leaving matters to civil enfor cement procee d-
ings, or in deciding what p articular o ffenses to charge,
decisions often of great consequence in this Sentencin g
Guidelines era. Thus, i n some circum stances, the a dvo-
cacy of a client's case in the public forum will be impor-

tant to the client's ability to achieve a fair and just result
in pending or threatened litigation.

Nor may such advocacy prud ently be ¢ onducted in
disregard of its p otential leg al ra mifications. Qu estions
such as whether the client  should sp eak to th e m edia
[**24] at all, whether to do so directly or through repre-
sentatives, whether and to  what ext ent t 0 com ment on
specific allegations, and a host of others can be decided
without careful 1egal i nput only at the cli ent's ext reme
peril. ?Indeed, in at least on e case, th e Securities and
Exchange Commission ("SEC") charged that a co mpany
that was the subject of an investigation violated the secu-
rities laws because its public state ments con cerning the
pending investigation were misleading. *

42 See, e.g., Spin Control, 95 COLUM. L. REV.
at 18 28-42; Ben nett, Press Adv ocacy andt he
High-Profile Client, 30LOY.L.A.L. REV. at
18-20; When Talk Is Not Cheap, 39 AM. CRI M.
L. REV. at 203-14.

43 Inre Incomnet, Inc., Exchange Act of 1934
Release N o. 40281, 1998 SEC LEX IS 1614, at
*12, *17 (July 30, 1 998) (allegedly misleading
press statements "essentially denied the Commis-
sion's investigation").

Finally, dealing with the media in a high profile case
[**25] probably is not a matter for amateurs. Target and
her lawyers cannot be faulted for concluding that profes-
sional public relations advice was needed.

This Court is persuaded that the ability of lawyers to
perform some of their most fundamental client functions
-such as (a) advising t he c lient of the legal risks of
speaking publicly and of the likely legal impact of possi-
ble al ternative expressions, (b) seeking to avoid or nar-
row charges brought against the client, and (c) zealously
seeking acquittal or vindication - would be undermined
seriously if lawyers were not able to engage in frank dis-
cussions of facts and strategies with the lawyers' p ublic
relations ¢ onsultants. F or ¢ xample, 1 awyers m ay need
skilled advice as to whether and how possible statements
to th e p ress - rang ing fro m "n o co mment" to d etailed
factual presentations - likely would be reported in order
to advise a client as to whether the making of particular
statements wou Id be in the client's leg al in terest. And
there simply is no practical way for suc h discussions to
occur with the public relations consultants if the lawyers
were not able to inform the consultants of at least so me
non-public facts, as well as the lawyers' [**26] defense
strategies and tactics, free of the fear that the consultants
[¥331] could be forced to disclose those discussions. In
consequence, this Court ho Ids that (1) confidential com-
munications (2 ) between lawyers and public relatio ns
consultants (3) hired by th e lawyers to assistth em in
dealing with the media in cases such as this (4) that are
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made for t he purpose of giving or recei ving advice (5)
directed at handling the client's 1egal problems are pro -
tected b y th e atto rney-client p rivilege. Two po ints re-
main however.

As previously noted, Target would not have enjoyed
any privilege for her own communications with Firm if
she had hired Firm directly, even if her object in doing so
had been purely to affect her 1egal situation. Thereis a
certain artificiality, therefore, in saying that the privilege
applies where t he 1awyers do the hiring and the ot her
requirements alluded to above are satisfied. The justifica-
tion, however, is foun d in Judge Friendly's op inion in
Kovel: "That is the inevitable consequence of having to
reconcile the a bsence of a privilege for accountants and
the effe ctive operation of t he pri vilege of a client and
lawyer under conditions where the lawyer need s outside
[¥*27] help." * Precisely the same rationale applies here.

44 Kovel, 296 F.2d at 922.

The second remaining issue is the question o f Tar-
get's com munications with t he ¢ onsultants, s ome of
which took pl ace in the presence of the lawyers while
others were strictly between Target and Firm. The Court
is of t he view t hat bot h t ypes of ¢ ommunications are
covered by the pri vilege provided t he c ommunications
were directed at giving or obtaining legal advice. Indeed,
in Kovel, the Second Circuit recognized that it would be
mere fo rmalism to ex tend t he priv ilege i n th e fo rmer
scenario but not the latter, prov ided the purpose of th e
confidential communication was to obtain legal advice:

"If the lawyer has directed the client, ei-
ther in the s pecific case or generally, to
tell his story in the first instance to an ac-
countant en gaged by the lawyer, whois
then to interpret it so that the lawyer may
better give legal advi ce, c ommunications
by th e clien t reasonably rel ated to t hat
purpose ought fall with in [**28] the
privilege; there can be no more virtue in
requiring t he 1 awyer to sit by wh ilethe
client pursues these possibly tedious pre-
liminary conversatio ns with the account-
ant than in insisting on the lawyer's physi-
cal prese nce while the client dictates a
statement to the lawyer 's secretary or is
interviewed by a clerk not yet admitted to
practice. What is v ital to th e privilege is
that the communication be made in confi-
dence for the purpose of ob taining legal
advice from the lawyer." *

45 Kovel, 296 F.2d at 922.

Witness testified before the grand jury that she re-
called only two conversations with Target alone and de-
scribed their general subject matter. *° One conversation
took place on a day on which there had been substantial
media coverage, and Target asked Witness for her view
of the coverage. ¥ The other concerned a problem with a
wire service story. * Furthermore, one of the documents
the Court reviewed in camera is an e-mail from Witness
to Target alone concerning a Wall [**29] Street Jour-
nal posting. *

46 Grand Jury Tr., May 5, 2003, at 30-31.
47 Id. at 31.

48 Id.

49 Target Priv. 0011.

Neither of th e co nversations satisfies th e standard
set forth above - that the communication be made for the
purpose of [*332] ob taining legal services. Target has
not shown that either conv ersation was at the behest of
her lawyers or directed at helping the lawy ers formulate
their strategy.

This Court previously held that a portion of the Tar-
get-Witness e-mail is o pinion work product. ** The bal-
ance, however, isnotc overed by the at torney-client
privilege because there has been no showing that it has a
nexus s ufficiently close to the provision or receipt of
legal advice. Thus, neither these two conversations nor
the non-highlighted portion of the e-mail is protected by
the attorney-client privilege. On the other hand, Target's
communications with Firm personnel alone, or with both
the 1 awyers and Fi rm perso nnel, a re pri vileged t o t he
extent the conversations were related to [**30] the pro-
vision of legal services. *

50 O rder, Inre G rand Jury Subpoenas Dated
March 24, 2003, May 1, 2003.

51 That Target's spouse was present during
some of these conversations does not destroy any
applicable privilege. See, e.g., Murray v. Board of
Educ., 199F .R.D. 154, 155( S.D.N.Y. 2001)
("disclosure of communications protected by the
attorney-client privilege within the context of an-
other privilege d oes not constitute waiver of th e
attorney-client p rivilege"); Solomon v. Scientific
American, I nc., 1 25 F. R.D. 34, 36 ( S.D.N.Y.
1988) (no waiver of th e attorney-client privilege
when privileged information was disclosed to cli-
ent's wife); see als 03 W EINSTEIN § 511.07
("There is no waiver when the disclosure is made
in a nother co mmunication thati si tself privi-
leged.")
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In sum, then, the Court sustains th e atto rney-client
privilege objections to questions seeking the content o f
oral communications among Firm, Target and her 1aw-
yers, or any combination thereof, [**31] which satisfy
the standard enumerated above. It overrules the claim of
privilege as to th e two con versations described inth e
preceding paragraph.

As all of the documents withheld from production
by Firm are co mmunications among Target, her lawyers
and Firm, or some combination thereof, for the purpose
of giving or receiving legal advice, except for the previ-
ously m entioned e-m ail from W itness t o Targ et, th e
Court sustains the attorney-client privilege objections to
production of those documents.

B. Work Product

The Court recognizes the possibility that a reviewing
court may come to a different conclusion with respect to
the atto rney-client privilege issue. Accordingly, it d eals
with the work product objections to the extent they have
not been sustained in the May 1, 2003 order.

"The work product doctrine, now codified in part in
Rule 26 (b)(3) o fth e Fed eral Ru les of Civil Pro cedure
and Rule 16(b)(2) of the Federal Rules of Criminal Pro-
cedure, provides qu alified pro tection fo r mater ials p re-
pared by or at the behe st of counsel in anticipation o f
litigation or for trial." ** Both "distinct from and broader
than t he attorn ey-client privilege," ** the work p roduct
doctrine [**32] "is intended to preserve a zone of pri-
vacy in which a lawyer ca n pre pare and develop legal
theories and strategy 'with an eye to ward litigation,' free
from unnecessary intrusion by his adversaries." **

52 Inre G rand Jury Sub poenas Dated March
19,2002 and August 2, 20 02,318 F.3d 379, 383
(2d Cir. 2003).

53 United States v. N obels, 422 U.S. 225, 238
nll, 45 L. Ed. 2d 141, 95 S. Ct. 2160 (1975).

54 United States v. Ad Iman, 134 F.3d 1194,
1196 (2d Cir. 1998) (quoting Hickman v. Taylor,
329 U.S.495,511,91 L. Ed. 451, 67 S. Ct. 385
(1947)).

Work p roduct falls g enerally in to two categ ories,
which are afforded different [*333] levels of protection.
Work product consisting merely of materials prepared in
anticipation of litigation or for trial is discoverable "only
upon a showing that the party seeking discovery has sub-
stantial n eed of th e materials . .. and that the party is
unable without undue hardship to obtain the su bstantial
equivalent [**33] ofthe materials by other m eans." *
Opinion work product - m aterials that would reveal the
"mental im pressions, ¢ onclusions, o pinions, orl egal
theories of an attorney or other representative of a pa rty

concerning th e litig ation" * - is discoverable, if at all,
only upon a significantly stronger showing.

55 FED.R. CIV. P. 26(b)(3).

In crim inal cases,t he doctrineise ven
stricter, precluding discovery of documents made
by a d efendant's attorney or the attorney's agents
except with resp ect to "scientific o r medical re-
ports." FED. R. CRIM. P. 16(b)(2).

56 56 FED.R. CIV. P. 26(b)(3).

57 See, e.g., Upjohn Co., 449 U.S. at 400-02; In
re Grand Jury Proceedings, 219 F.3d 175, 190-
91 (2d Cir. 2000); Adlman, 134 F.3d at 1204.

In this case, Firm withheld nineteen documents from
production based in whole or in part on the contention
that they are protected work product. The government's
initial resp onse was to claim th at th e d ocuments are
[¥*34] not work product because the gove rnment seeks
no "materials that reveal Target's attorney s' mental im -
pressions" and, should the Court conclude otherwise, that
it is prepared to make an ex parte showing of substantial
need. * At o ral arg ument, m oreover, t he go vernment
disavowed any effort to obtain production of documents
containing attorney opinion work product, stating that its
interest is 1i mited to obtaining facts. * Accordingly, the
Court sustained the work product objection to such por-
tions of the documents in its May 1, 2003 order. There
remains for ¢ onsideration t he question whethe r the re -
maining portions of th e documents are prot ected and, if
so, whether the government has m ade or s hould be per-
mitted to seek to make an ex parte showing of substantial
need. ¥

58 Letter, Assistant United States Attorneys,
Apr. 24,2003, at 11-12; see also Letter, Assistant
United States Attorneys, Apr. 29, 2003, at 6-7.

59 Tr., Apr. 30,2003, at 33.

60 The Court for convenience uses "su bstantial
need" to refer to the entire requisite sho wing of
substantial need and undue hardship.

[¥*35] There is no serious question that the remain-
ing portions of the documents withheld are work product,
as the government does not dispute that they were pre-
pared in anticipation of litigation. If do ubt there were, it
would have been eliminated both by the Court's in cam-
era rev iew, which confirm s thatall o fth e nineteen
documents in fact were prepared in anticipation of litiga-
tion, and by Calvin Klein and Copper Antitrust, both of
which hel d that work p roduct prot ection c overs similar
materials in circum stances which, for this purpose, were
analogous.

61 Calvin Klein, 198 F.R.D. at 55-56; Copper
Antitrust, 200 F.R.D. at 220-21.
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The government implicitly concedes that it has n ot
shown substantial need for the non-opinion work product
portions o f the documents, reque sting instead that it be
permitted to attempt such a showing ex parte. > While ex
parte proceedings i n m ost circumstances are strongly
disfavored b y o ur system , t he pub lic in terest in grand
[**36] jury secrecy in s ome cases m ay trump that im -
portant principle. "Where an in camera submission is the
only way [*334] to resolve an issue without co mpro-
mising a leg itimate need to preserve the secrecy of th e
grand jury, it is an appropriate procedure." ©

62 Letter, Assistant United States Attorneys,
Apr. 24,2003, at 12.

63 In re John Doe, Inc., 13 F.3d 633, 636 (2d
Cir. 1994); accord In re M arc Rich & Co., 707
F.2d 663, 670 (2d Cir.), cert. denied, 463 U. S.
1215, 77 L. Ed. 2d 1400, 103 S. Ct. 3555 (1983);
Inre G rand Jury Subpoena Da ted Augu st 9,

2000, 218 F. Supp. 2d 544, 551 (S.D.N.Y. 2002),
affd, 318 F.3d 379 (2d Cir. 2003).

This pr oposition cr eates something o fa chi cken-
and-egg problem. When th e Co urt pressed th e gov ern-
ment t o expl ain h ow m aking a sho wing o f sub stantial
need in the presence of'its adversary would pr ejudice
grand jury se crecy, the gov ernment indi cated that it
feared thatit could notdo so"in [**37] open court
without letting the cat ou t of th e bag, so to speak” and
acknowledged that this is "somewhat of a Catch 22." *

64 Tr., Apr. 30,2003, at 35.

In the absence of any non-conclusory showing that
an e xplanation of t he need for a n ex parte submission
itself would ¢ ompromise grand jury secre cy, there are
two obvious alternatives. One is simply to take the gov-
ernment at its word an d unconditionally permitan ex
parte showing. The otheristo deny this aspect of the
government's motion. B ut t he ch oice be fore t he C ourt
need not be so stark. The middle ground is to allow the
government to make an ex parte showing both of su b-
stantial need and of the necessity of preserving the confi-

dentiality of its submission in order to protect grand jury
secrecy. Ifthe Court ¢ oncludes that disclosure of the

submission would not com promise gran d j ury secrecy ,
the government's submission will be disclosed to Target's
counsel, who will b e permitted to respo nd before th e
Court deci des whet hert he go vernment has  [**38]
shown su bstantial need for the non-opinion work prod-
uct. If it d oes not so conclude, it will p roceed directly to
rule on the sufficiency of the government's showing of
need.

1II. Conclusion

For the foregoing reasons, the government's motion
is granted to the following extent:

1. Witness shall testify further pursuant to the sub-
poena served upon her and answer all questions relating
to the two conversations she recalls having had with Tar-
get alone and such other questions as may be put to her
in respect of which there is no claim of privilege consis-
tent with this opinion.

2. The government, on or before May 21, 2003, may
make an ex parte submission as to both its claimed need
for the non-attorney opinion work product portions of the
withheld Firm documents and the necessity of preserving
the con fidentiality o f its su bmission in order to pro tect
grand jury sec recy. Any suc h subm ission shall be ac-
companied by a memorandum of law, served on Target's
counsel, ad dressingt he question whethert he C ourt
should apply Civil Rule 26(b)(3), Criminal Rule 16(b)(2),
or som e ot her st andard i n r uling o n t he government's
motion.

65 No such submission was made.
[**39] SO ORDERED.
Dated: June 2, 2003
(unredacted version dated May 16, 2003)
Lewis A. Kaplan
United States District Judge



Page 1

@ LexisNexis:

LEXSEE 200 F.R.D. 213

IN RE: COPPER MARKET ANTITRUST LITIGATION; VIACOM, INC.,, as suc-
cessor by merger to CBS Corp. (f/k/a Westinghouse Electric Corp.) and EMERSON
ELECTRIC CO., Plaintiffs, -against- SUMITOMO CORPORATION, SUMITOMO
CORPORATION OF AMERICA, GLOBAL MINERALS AND METALS COR-
PORATION, R. DAVID CAMPBELL, and CREDIT LYONNAIS ROUSE, LTD.,
Defendants.

Index No. M8-85 (LTS), MDL Docket No. 1303 (W.D. Wisc.)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

200 F.R.D. 213; 2001 U.S. Dist. LEXIS 5269

April 30, 2001, Decided
April 30, 2001, Filed

SUBSEQUENT HISTORY: Summary judgment denied
by, Summary judgment granted by, Motion denied by In
re Co pper An titrust Litig ., 15 3 F. Su pp. 2d 99 6, 200 1
U.S. Dist. LEXIS 15431 (W.D. Wis., 2001)

PRIOR HISTORY: Metallgesellschaft AG v. Sumitomo
Corp. (In re Copper An titrust Litig.), 1 17 F. Sup p. 2d
875, 2000 U.S. Dist. LEXIS 20283 (W.D. Wis., 2000)

DISPOSITION: [**1] Plaintiffs' motion to compel
production of documents listed on privilege log denied.

COUNSEL: For Robinson Lerer & Montgomery, Third-
Party Respondent: Roberta Kaplan, Esq., PAUL, WEISS,
RIFKIND, WHARTON & G ARRISON, Ne w York,
New York.

For Su mitomo Co rporation, Sumitomo Co rporation of
America, Def endants: R oberta Ka plan, Esq., P AUL,
WEISS, RIFKIND, WH ARTON & GARRISON, New
York, New York.

For Viacom Inc ., Em erson Electric Co., Plaintiffs:
Patricia A. Gr iffin, Es q., KING & S PALDING, Ne w
York, New York.

JUDGES: LAURA TA YLOR SWA IN, United States
District Judge.

OPINION BY: LAURA TAYLOR SWAIN

OPINION

[¥215] LAURA TAYLOR SWAIN, United States
District Judge

Plaintiffs Viac om Inc. and Emerson Electric Co.
("Plaintiffs") move to co mpel th e pr oduction of do cu-
ments listed on t he privilege 1 og (the "Privilege Lo g")
produced by non-party Robinson Lerer & M ontgomery
("RLM") in responsetoa subpoena issued from this
Court on March 9, 2000. For the reasons set forth below,
Plaintiffs' motion is denied.

FACTUAL BACKGROUND

This motion arises 0 ut o f m ulti-district litigation
pending i nt he Western Di strict of Wisconsin. On o r
about Sep tember 2 7, 1999, Plaintiffs brought an action
against Sum itomo Corporation [**2] ("Su mitomo"),
Sumitomo Corporation of America, Global Minerals and
Metals C orporation an d C redit Ly onnais R ouse, Lt d.,
alleging t hat the de fendants co nspired t o m anipulate
global co pper prices. By the subpoena dated M arch 9,
2000, Plaintiffs requested that RLM pr oduce documents
relating t o RLM's p ublic rel ations co nsulting wo rk for
Sumitomo. Because the Ma rch 9, 2000 subpoena issued
from this Court, the Court has ju risdiction to determine
Plaintiffs' motion. Fed. R. Civ. P. 45(c)(2 )(B). Although
the parties differ as to the legal significance of their re-
spective factual p roffers, none o fthe facts proffered is
disputed in a ny material respect. The relevant fact ual
background is as follows.
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The signal event giving rise to the underlying anti-
trust litigation occurred during a deposition conducted in
April 1996 by the Co mmodities Fu tures Trad ing Co m-
mission ("CFTC"), whe n Yasu o Ham anaka ("Hama-
naka"), t hen head of S umitomo's Non -Ferrous M etals
Division, disclosed that he had executed an unauthorized
power of attorn ey relating to hun dreds of millions of
dollars in copper trading. Anticipating a CFTC investiga-
tion and other litigation, Sumitomo retained RLM, a "cri-
sis management" public [**3] relations firm, on or about
May 23, 1996, to handle public relations matters arising
from th e co pper trad ing sca ndal. Declarati on of Ya su-
tomo Katsuno, dated August 30, 2000, P 2 (hereinafter
"Katsuno Decl."); Affidavit of Elizabeth Sigler Mather,
swornto August 31, 2000, P 7 (hereinafter "Math er
Aff."). Both the in vestigation and civil litigation ensued
promptly.

Sumitomo hired R LM because it had no prior e x-
perience in dealing with issues relatin g to publicity aris-
ing from high profile litig ation, and b ecause Sumitomo
lacked e xperience in dealing with the Western m edia.
Only two of the three ex ecutives in Sumitomo's Corpo-
rate C ommunications Department had English 1anguage
facility an d th ose ind ividuals' En glish lang uage sk ills
were not s ufficiently sophi sticated fo r m edia rel ations.
Katsuno Decl., PP 4-5; Mather Aff., PP 11-15. Working
largely out of Sumitomo's Tokyo headquarters with Su-
mitomo's Corporate Communications Department, RLM
acted as Sum itomo's agent and its spokes person when
dealing with the Western press on issu es relating to th e
copper trading scandal. Katsuno Decl., PP 8-9. The chief
object of RLM's engagem ent was damage co ntrol, i.e.,
the management of press statements [**4] in the [*216]
context of an ticipated litig ation "to ensure that th ey do
not themselves further damage the client." Mather Aff., P
2. "RLM's primary goal in representing Sumitomo was to
help th e Co mpany m ake th e statements it needed to
make, but to do so within the necessary legal framework
-- all with th e realizatio n, in deed th e ex pectation, th at
each such statement might subsequently be used by Su-
mitomo's adversaries in litigation." Mather Aff., P 23. In
the course of providing its serv ices to Sumitomo, RLM
conferred f requently wi th S umitomo's out side c ounsel,
Paul, Wei ss, Rifkind, W harton &  Garrison ("Pa ul
Weiss") (Mather A ff.,, P 24) and Sumitomo's in-h ouse
counsel. Katsuno Decl., P 10.

RLM d ealt wi th th e western p ress on Sumitomo's
behalf, while Sumitomo's internal Corporate Co mmuni-
cations Department deal t wi th t he J apanese pre ss. Ka-
tsuno Decl., P 8. RLM's public relations duties included
preparing stat ements for public release and inte rnal
documents de signed t o i nform Sum itomo em ployees
about what could and could not be said about the scan-
dal. A ffidavit of R oberta Kaplan, sworn to August 30,

2000, PP 6-8 (herei nafter t he "Ka plan Aff." ). RLM's
duties also included drafting, in collaboration [**5] with
Sumitomo's co unsel, pub lic relatio ns documents, p ress
releases, talking points, and Questions and Answers ("Q
and As") to be used as a f ramework for press inquiries.
The press releases were intended for different audiences,
including regulators and other parties with whom Sumi-
tomo anticipated litigation. Mather Aff., P 30. RLM pre-
pared many drafts of the documents, incorporating legal
advice from Paul Weiss and Sumitomo in-house counsel.
Mather Aff., P 28. All documents prepared by RLM re-
lating to legal issues arising from the CFTC investigation
or the Ham anaka scandal were vetted with Sumitomo's
in-house counsel and/or outside counsel. M ather Aff., P
26. RLM had the authority to m ake decisions on behalf
of S umitomo conce rning i ts pu blic rel ations st rategy.
Katsuno Decl., PP 3-6, 8-10; Mather Aff., PP 11-21.

RLM was t he functional equivalent of an in-house
public relations department with respect to W estern me-
dia rel ations, having aut hority t o m ake deci sions a nd
statements on Sum itomo's behalf, a nd se eking an d re -
ceiving legal advice from Sumitomo's counsel with re-
spect to the performance of its duties. Mather Aff., P 21
Katsuno Aff., PP 9-10.

On March 9, 2 000, Plain tiffs ser ved [**6] a sub-
poena requesting that RLM produce all documents relat-
ing to RLM's public relations consulting work for Sumi-
tomo in connection with the copper trading scandal. Kap-
lan Aff., P 10. R LM pr oduced a pproximately 15,0 00
pages of documents in response. Kaplan Aff., P 12. Most
of the documents were produced in April 2000, approxi-
mately six weeks after the subpoena was issued. Kaplan
Aff., P 12. In preparing for the production, the attorney
in charge at Paul Weiss gave instructions to the persons
reviewing the documents as t o w hat d ocuments sh ould
be produced, what d ocuments should be withheld, and
what material should be redacted. Kaplan Aff., P 18. On
June 27,2000, RLM d elivered the Privilege Log al ong
with the final p ortion of its p roduction. Kaplan Aff., P
23. On June 2 3-24 2000, prior to the final production,
Paul Weiss u ndertook are -review o f the documents.
Kaplan Aff., P 20. As a result of that review, Paul Weiss
discovered that 17 d ocuments it contends are privileged
and/or work-product had been produced in error. ' The
attorney in charge ofthe production re viewed t he 17
documents the next business day and, the following day,
simultaneously with RLM's final production, Paul Weiss
[**7] 1nformed Plaintiffs' counsel that in preparing the
Privilege Log it had discovered t hat certain do cuments
(hereinafter the "Disputed Documents") had been inad-
vertently produced. Kaplan Aff., PP 20-22.

1 Pl aintiffs co ntend that approxim ately 30
documents were produced in error. RLM se ts the
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number at 17, contending that certain pages iden-
tified by Plaintiffs as sep arate d ocuments are in
fact portions of a single documents. In any event,
there appears to be no disput e as to the universe
of " Disputed Documents." As ex plained below,
RLM's counse | has provi ded a rec onciliation of
the parties' respective document schedules.

RLM has asserted both attorney-client privilege and
work-product immunity with respect to the 583 commu-
nications listed on the Privilege Log. Plaintiffs argue that
the [*¥217] documents listed in the Privilege Log are not
protected by th e atto rney-client priv ilege or work-
product imm unity. Plain tiffs con tend t hat the atto rney-
client privilege is inappli cable because RLM, a third
party, was involved [**8] in the communications as to
which the privilege is asserted. Similarly, Plaintiffs argue
that the work-product doctrine is inapplicable because of
RLM's third-party status, because its public relations
work for Sumito mo wasn otex clusively lit igation-
related, and because the work was not done at the request
of Sumitomo's attorneys. T hey furthe r ass ert that a ny
privilege that may be applicable to th e documents listed
on the Privilege Log has be en waived by disclosure of
the information to RLM, a third party, and/or by the pro-
duction of the Disputed Documents.

DISCUSSION

ATTORNEY- CLIENT PRIVILEGE

Where, as here, subj ect matter jurisdiction is based
on a f ederal question, privilege issues are governed by
federal common law. See von Bulow v. von Bulow, 811
F.2d 136, 141 (2d Cir. 1987 ), cert. deni ed, 481 U .S.
1015, 95 L. Ed. 2d 498, 107 S. Ct. 1891 (1987). Proposed
Rule of E vidence 5 03, al so kn own as S upreme C ourt
Standard 5 03, establishes a benchmark for det ermining
the sco pe of t he attorn ey-client priv ilege under fed eral
common law:

A client has a privilege to refuse to dis-
closean dt o preventany other pe rson
from disclosing [**9] confi dential com -
munications made for the purpose of fa-
cilitating the rendition of pro fessional le-
gal serv icest o th eclien t, (1) between
himself or his representative and his la w-
yer or his lawyer's repre sentative, or (2)
between his lawyer and his lawyer's rep -
resentative, or (3) by him or his lawyer to
a lawyer re presenting another in a m atter
of common interest, or (4) between repre-
sentatives of the client or bet ween the cli-
entand a representative of the client, or

(5) between lawyers representing the cli-
ent.

Supreme Court Standard 503(b). > Under Supreme Court
Standard 503, confidential communications made for the
purpose of obtaining legal advice between a client's rep-
resentative and the client's attorney, between representa-
tives of a client, o r between attorneys for a client should
be protected from di sclosure u nder t he a ttorney-client
privilege.

2 "Supreme Court Standard 503 restates, rather
than m odifies, the comm on-law lawyer-client

privilege. Thus, ith as co nsiderable u tility as a

guide to the federal common law . . .." 3 Jack B.
Weinstein & Margaret Berg er, Weinstein's Fed -
eral Evidence, (Joseph M. McLaughlin ed., Mat-
thew Bender 2d ed. 1997) § 503[02], at 510-11.
"See also United States v. Spector, 793 F.2d 932,
938 (8th Cir. 1986) ("courts have relied upon it as
an accurate definition of the federal common law
of atto rney-client p rivilege. .. .'Co nsequently,
despite the failure of Congress to enact a detailed
article on p rivileges, Standard 503 should be re-
ferred to by the Courts.") (citation omitted), cert.
denied, 479 U.S. 1031, 93 L. Ed. 2d 8 30, 107 S.
Ct. 87 6 (1987); United St ates v. ( Under Seal),
748 F.2d 871, 874 n. 5 (4th Cir. 1984) (Supreme
Court St andard 503 " provides a ¢ omprehensive
guide to th e federal co mmon law of attorn ey-
client privilege").

[**10]

Consistent with Supreme Court Standard 503, courts
have heldt hatth e attorn ey-client priv ilege protects
communications between lawyers and age nts of a client
where such communications are for the purpose of ren-
dering 1 egal a dvice. Upjohn Co . v. Un ited S tates, 44 9
U.S. 383, 66 L. Ed. 2d 584, 101 S. Ct. 677 (1981); United
States v. Sc hwimmer, 892 F.2d 237, 243 (2d Cir. 1989),
cert. denied, 502 U.S. 810, 116 L. Ed. 2d 31, 112 S. Ct.
55 (1991) (attorney-client privilege protects communica-
tions m ade to ag ents assistin g clien t); CSC Recovery
Corp. v. Da ido Steel Co ., Ltd ., 1997 U.S. Dist. LEXIS
16346, No. 94 Civ. 9214,19 97 WL 66 1122 at *3
(S.D.N.Y.Oct. 22, 1997) (attorney-client privilege pro-
tects communications between clients and a ttorneys and
agents of both); H.W. Carter & Sons, Inc . v. William
Carter Co., 1995 U .S. Dist. LEXIS 6578, No. 95 Civ.
1274, 1995 WL 301351 at *3 (S.D.N.Y. May 16, 1995)
(communications by p ublic rel ations co nsultants who
assisted attorneys in re ndering legal advice protected by
the attorney-client privilege).
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In Upjohn Co. v. U nited States, the Supreme Court
reviewed t he p rinciples under lying th e sco pe of the at-
torney-client [**11] priv ilege in th e corporate context
with respect to communications between a client's repre-
sentative or agent and a clie nt's attorney. The Court fo-
cused o nt he purpose of't he at torney-client pri vilege:
"The privilege recognizes that sound legal advice or ad-
vocacy [*218] serves public ends and tha t such advice
or a dvocacy depends upon th e lawyer being fully in-
formed by theclient.. ..'Th e lawyer-cli ent priv ilege
rests on the need for the advocate and counselor to know
all that relates to the client's reasons for seek ing rep re-
sentation if the professional mission is to be carried out."
Upjohn, 449 U. S. at 38 9 (quoting Trammel v. United
States, 445 U.S. 40, 51, 63 L. Ed. 2d 186, 100 S. Ct. 906
(1980)). The Supreme Court's analysis in Upjohn looked
to which of the corporate client's agents possess the rele-
vant information the attorney needs to render sound legal
advice. See Upjohn, 4 49 U .S. at 3 91-392 (restrictin g
relevant com munications t o t hose m ade by the co ntrol
group of a corporation frustrates the purpose of the privi-
lege because it discourages communication by the corpo-
ration's noncontrol group agents who possess the infor-
mation [**12] needed by the attorney). See also United
States v. Kovel, 296 F.2d 918, 922 (2d Cir. 1961) ("what
is v ital to th e p rivilege is th at th e co mmunication b e
made in confidence for the purpose of o btaining legal
advice from the lawyer.").

The Upjohn Court based its holding t hat the c om-
munications at issue were privileged on determinations
that t he com munications h ad bee n m ade t o U pjohn's
counsel by its employees acting at the direction of t heir
corporate superiors; that the information was needed to
supply a basis for leg al advice concerning potential liti-
gation relating to the subject matter of the comm unica-
tions; that the communications concerned matters within
the scope of the employees' corporate duties; and that the
employees were aware that the comm unications were for
the purpose of rendering legal advice for the corporation.
See Upjohn, 449 U.S. at 3 94. The Supreme C ourt held
that, "consistent with the underlying purposes of the at-
torney-client priv ilege, th ese co mmunications m ust b e
protected agai nst com pelled disclosure." Upjohn, 4 49
U.S. at 395. The Supreme Court's functional approach in
Upjohn thus looked to whether the [¥**13] communica-
tions at issue were by the Upjohn agents who possessed
relevant information that would enable Upjohn's attorney
to render sound legal advice.

In In re Bieter Co., 16 F.3d 929 (8th Cir. 1994), the
Eighth Circuit applied t hese principles to a claim of at -
torney-client priv ilege with respect to co mmunications
with a consultant who had been retained by a real estate
development company, finding that the consultant's con-
fidential co mmunications to th e co mpany's atto rneys

were protected by the attorney-client privilege. The court
held that in determining whether a corporation's commu-
nications were protected by the attorney-client privilege,
there wa s no reason to distinguish bet ween pers ons on
the corporation's payroll and the consultant. In re Bieter,
16 F.3d at 937.

In Bieter, a real estate partnership had hired a ¢ on-
sultant to assist in a real estate development. The venture
failed and the real estate p artnership commenced litiga-
tion. Because the consultant was involved in the subject
matter of the litigation arising from the failed real estate
venture, the court in Bieter determined that the consult-
ant was "precisely the sort of [**14] person with whom
a lawyer wou ld wish to confer confidentially in order to
understand [t he real estate f irm's] reason s fo r see king
representation." Id., at 93 8. In sum, the E ighth Circuit
asked w hether the cons ultant's rel ationship to the com -
pany was of the kind that justified application of the at-
torney-client privilege and found that, because the con-
sultant was involved in the activities which were the sub-
ject matter of the ensuing litigation and because the con-
sultant po ssessed th e information required by the attor-
ney for informed advice,t he co nsultant's con fidential
communications to counsel were protected. /d.

The Court finds persuasive the reasoning of the Bi-
eter court. Upjohn teaches that the attorney-client privi-
lege "exists to protect not only the giving of professional
advice to those who can act on it but also the giving of
information to th e lawyer to en able himto give sound
and informed advice." Upjohn, 449 U.S. at 390. The Su-
preme Court in  Upjohn looked to whethe r the corpora-
tion's agent s pos sessed t he i nformation neede d by t he
corporation's attorneys in order to render informed legal
advice. [*219] See Upjohn, 449 U.S. at 391. [**15] In
applying the principles set forth by the Supreme Court in
Upjohn, there is no reason to distinguish between a per-
son on the corporation's payroll and a consultant hired by
the corporation if each acts for the corpora tion and pos-
sesses the information needed by attorneys in rendering
legal advice. See In re Gr and Jury S ubpoenas Dat ed
January 2 0, 1 998, 995 F . Su pp. 332, 340 ( ED.N.Y.
1998) (citing Bieter for the principle that the court's con-
cern is with "id entifying t hose represe ntatives who can
fairly be e quated wi th t he ' client' for purposes of t he
privilege"). These principles, although articulated in t he
context of corp orate employee relationships, inform this
Court's analysis of RLM's abilit y to assert t he attorney-
client privilege with resp ect to its co mmunications with
Sumitomo's inside and outside counsel, and Sumitomo's
disclosure of privileged information to RLM. Moreover,
although the immediate context of the Bieter court's de-
cision was fa ctual com munications wi th a cons ultant
who had in effect functioned as a pri ncipal with respect
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to the events underlying th e litig ation, th e principles to
be gleaned from the decision are not so limited.

[**¥16] RLM was, essentiall 'y, in corporated in to
Sumitomo's stafft o perform a corporate functiont hat
was necessary in the context of the government investi-
gation, actu al an d an ticipated priv ate litig ation, and
heavy press scru tiny ob taining at th e ti me. Su mitomo
retained RLM to  deal with pu blic relations problems
following th e ex posure of th e cop per trad ing scand al.
Sumitomo's internal resources were i nsufficient to cover
the task. RLM's public relations duties included prepar-
ing statements for pub lic release and internal doc uments
designed t o i nform Sum itomo em ployees ab out what
could and could not be said about the scandal. Kaplan
Aff., PP 6-8. RLM possessed authority to make decisions
on behalf of Sumitomo concerning its pu blic rel ations
strategy. Katsuno Decl., PP 3-6, 8-10; Mather Aff., PP
11-21. The 1 egal ramifications and potential adverse use
of such communications were material factors in the de-
velopment of t he communications. In formulating com-
munications on Sumitomo's behal f, RLM sought ad vice
from Sumitomo's counsel and was privy to advice con-
cerning the scandal and attendant litigation.

In addition, RLM's communications concerned mat-
ters within the scope of RLM's d uties for [**17] Sumi-
tomo, and RLM e mployees were aware that the comm u-
nications were for the purpose of obtaining legal advice
from Paul Weiss and/or Sumitomo's in house attorneys.
Under the principles set out in Upjohn, RLM's independ-
ent contract or status provides no basi s f or excluding
RLM's co mmunications with Sumitomo's co unsel from
the protection of th e attorn ey-client priv ilege. Cf-
McCaugherty v. Siffermann, 132 F.R.D. 2 34, 239 (N.D.
Cal. 1990) (under Upjohn, there is no principled basis for
distinguishing cons ultant's com munications wi th at tor-
neys and ¢ orporate em ployee's co mmunications with
attorneys when each acted in the scope of their e mploy-
ment).

The Court the refore finds that, for p urposes of the
attorney-client privilege, RLM can fairly be equated with
the Sumitomo for purposes of an alyzing the av ailability
of t he at torney-client pri vilege t o p rotect com munica-
tions to which RLM was a part y concerning its scandal-
related duties. Accordingly, confidential communications
between R LM and S umitomo's counsel , or between
RLM and Sumitomo, or a mong R LM, Sumitomo's i n-
house c ounsel and Paul Weiss t hat were made for the
purpose of facilitat ing th e rend ition of leg al serv ices
[**18] to Sumitomo can be protected from disclosure by
the attorney-client privilege. *

3 RLM asserts that communications prepared in
collaboration with Paul Weiss which reflected le-
gal advice from Sumitomo's in-house and outside

counsel and which were prep ared in anticipation
of litigation in connection with the copper trading
scandal are protected from disclosure under the
attorney-client privilege.

The C ourt fi nds u npersuasive Pl aintiffs' arg ument
that third-party consultants come within the scope of the
privilege only when acting as co nduits or facilitators of
attorney-client comm unications. T he ca se law cited by
Plaintiffs arises in a factual context that is readily distin-
guishable from th is case. See, e. g., U nited St ates v.
Kovel, 296 F.2d 918 (privilege ap plies to co mmunica-
tions of a th ird-party made at the request of an attorney
[#220] or the client where the purpose of the communi-
cation was to putin usable form in formation obtained
from the client); c¢f. Occidental Chemical Corp. v. OHM
Remediation S ervices, C orp., 17 5 F.R .D. 43 1, 436-37
(W.D.N.Y. 1997) [**19] (no privilege attaching to com-
munications from consultant who was not hired to assist
in the rendition of legal services). For example, in United
States v. Acke rt, 169 F.3d 136 (2d Cir. 1999), a recent
case following the reasoning in Kovel and relied upon by
Plaintiffs, t he co urt d etermined th at commu nications
between an investment banker and an attorney made for
the purpose of providing information to the attorney so
that he could better advise his client were not privileged.
In so find ing, th e co urt h eld that the communications
with the third-party investment banker did not serve to
facilitate or translate communications with the attorney's
client. Moreover, in Ackert, the investment banker was
neither the attorney's client nor an agent of the client.

By co ntrast, i n th is case, RLM is th e fu nctional
equivalent o f a Sum itomo em ployee. Accor dingly, t he
analysis set forth in Kovel and its progeny co ncerning
whether the privilege applies to communications made to
third parties for the purpose of facilitating attorney-client
communications is inapposite. *

4 By letter dated January 10, 2001, Plaintiffs as-
serted that Calvin Klein Trademar k Trust v. Wa-

chner, etal, 198 F.R.D. 53,2 000 WL 178 1621
(S.D.N.Y. 2000 ) f urther supp orts th eir positio n.
That case has superficial similarities to the instant
matter in that it concerns whether documents and
testimony from a public relations company (RLM
in that case also) were entitled to protection. Cal-
vin Klein differs, however, from this case i n that
in Calvin Klein, RLM was hired by the client's at-
torneys to assist th em in th eir rep resentation of
the pl aintiff a nd t here was no s uggestion t hat
RLM performed business functions for the client
or entered into communications with counsel for
that purpose. Thus, the ¢ ourt's analysis focusse d
on whether RLM serv ed the "translator" function
discussed in Kovel. As ex plained he rein, R LM
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was retained by Sumitomo and was the functional
equivalent of a Sumitomo employee.

[¥*20] WORK-PRODUCT IMMUNITY

Plaintiffs contend that communications to and from
RLM are not protected by wo rk-product i mmunity be-
cause RLM was hired by Sumitomo as a public relations
consultant and was not hired to assist Paul Weiss in pro-
viding | egal a dvice. Plaintiffs ar gue t hat t he m aterials
that RLM claim s are protect ed by w ork-product immu-
nity were generated in the ordinary course of RLM's pub-
lic relatio ns serv ices provided in co nnection with th e
copper trading scandal. In a ddition, Plaintiffs argue that
communications between P aul Weiss a nd S umitomo
which were disclosed to RLM are not protected by work-
product imm unity because any suc h imm unity was
waived u pon disclosuret o RLM. U nder the ci rcum-
stances of this case, Plaintiffs' contentions concerning the
applicability of wo rk-product i mmunity t o th e items
listed on the Privilege Log are misplaced.

Analysis o f wo rk-product immunity begi ns wi th
Federal Rule of Civil Procedure 26(b)(3). Rule 26(b) (3)
provides in relevant part:

a party may obtain discovery of d ocu-
ments . . . othe rwise discoverable . . . and
prepared in anticipation of litigation or for
trial by or for another party or by or for
that ot her party's repre sentative [**21]
(including the other party's attorney, con-
sultant, su rety, in demnitor, in surer, or
agent) only upon a s howing that the party
seeking discovery has s ubstantial need of
the materials in th e p reparationo fth e
party's case and that the  party is una ble
without undue hardship to obtain the sub-
stantial eq uivalent o ft he materialsb y
other m eans. In ordering di scovery of
such materials when the required showing
has bee n m ade, t he co urt s hall pr otect
against disclosure o f mental impressions,
conclusions, opinions, or legal th eories of
an attorney or other represe ntative of a
party concerning the litigation.

Fed. R. Civ. P. 26(b)(3).

A do cument i s p repared "in an ticipation of litig a-
tion" within the meaning of th e Rule if, "in lig ht of the
nature of t he document and th e factual situ ation in the
particular case, the document can be fai rly said to have
been prepa red or obtai ned b ecause of the pros pect of
litigation." United S tates v. Ad Iman, 134 F.3d 119 4,
1202 (2d Cir. 1998) (rejecting the formulation that work-

product im munity protects only documents primarily to
assist in litigation and adopting the broader [*221] test
set forth in 8 Charles Alan Wright, et al., Federal [**22]
Practice & Procedure § 2024, at 343 (2d ed. 199 4)).
Documents prepared in the ordinary course of business,
or that would have been created whether or not litigation
was an ticipated, are not protected by work-product im -
munity. /d. Itis fir mly establishe d, however, that a
document that assists in a bus iness decision is protected
by work-product immunity if the doc ument was created
because of the prospect of litigation. /d. In addition, con-
trary to Plaintiffs' assertions, documents prepared in an-
ticipation of litigation need not be created at th e request
of an attorney. Bank of New York v. Meridien BIAO Bank
Tanzania, 1996 U .S. Dist. LEXIS 123 77,No. 95 Civ.
4856, 1996 WL 490710, at *2 (S.D.N.Y. Aug. 27, 1996).
Once it is estab lished that a document was p repared in
anticipation of litig ation, work-product imm unity p ro-
tects "documents prepared by or for a representative of a
party, including his or her agent." Occidental C hemical
Corp. v. OHM Remediation Services Corp., 175 F.R.D.
at 434.

RLM assert s, and P1 aintiffs don ot di spute, t hat
RLM h as not with held purely b usiness-related do cu-
ments and other types of non-privileged communications
with Sumitomo's atto rneys. The [**23] Priv ilege Log,
together with the affid avits submitted by RLM an d the
supplements thereto, make clear that the materials listed
on the Privilege Log were prepared in collaboration with
Sumitomo's counsel, including Paul Weiss, in the context
of the litigation ensuing from the copper trading scandal.
Kaplan Aff.,atPP 7-8; M ather Aff., PP 24-30. *The
uncontroverted affidavits submitted by RLM in opp osi-
tion to the instant motion make clear that RLM's services
were provi ded initially because of the prospect of the
CFTC's investigation and then because of the actual liti-
gation which ensued thereafter.

5 T he Privilege L og i ndicates t he n umber o f
pages of eac h doc ument andt he dat eo ft he
document, describes the document, names the au-
thor or authors, the addressees, person copied and
identifies the privileges asserted with respect to
the document.

RLM specializes in litigation-related crisis manage-
ment. Mather Aff., P 3. The firm was hired shortly after
Hamanaka's confessi on, when it was a pparent that t he
CFTC [**24] might commence an en forcement action
against Sumitomo. Mather A ff., P 7. Elizabeth Mather,
RLM's p rincipal rep resentative fo r th e Sumito mo en -
gagement, states that "from the outset, RL. M kne w its
representation was litig ation-related." Mather Aff., P 8.
Further, it is cl ear that Sumitomo retained RLM to make
sure that its public statements would not result in further
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exposure in the litig ation which grew out of th e copper
trading scandal. Mather Aff., PP 23-24, 29-30; Katsuno
Decl., P 10. In light of th ese uncontrove rted facts, the
Court finds that the materials listed on the Privilege Log
were prepared by RLM or delivered to RLM in anticipa-
tion of litig ation and that such documents are p rotected
by work-product immunity. For the same reasons, listed
documents prepared by Sumitomo or its counsel also are
protected by work-product immunity. ¢

6 PI aintiffs contend that any claim to work-
product imm unity was waived upon the docu-
ments disclosure to RLM. Even if RLM were not
the f unctional equi valent of a S umitomo em -
ployee, disclosure of the documents to RLM does
not constitute waiver of the work-product immu-
nity. The work product privilege is not automati-
cally waived by d isclosure to th ird parties. In re
Pfizer Inc. Securities Litig ation, 1993 U.S. Dist.
LEXIS 182 15,N 0.90 Civ.12 60, 1993 WL
561125 at *6 (S.D.N.Y. Dec. 23, 1993) (citations
omitted). C ourts find a waiver of w ork-product
immunity only if th e disclosure "substantially in-
creases the opportunity for pote ntial adve rsaries
to obtain the information." In re Grand Jury, 561
F. Supp. 1247, 1257 (E.D.N.Y. 1982). Disclosure
of work product to a party sharing common inter-
ests is not inconsistent with the policy of privacy
protection underlying the doctrine. See Stix Prod-
ucts v. United Merchan ts & Man ufacturers, 47
FRD. 334,338 (SD.N.Y. 1969) ("The wo rk
product privilege s hould not be deemed w aived
unless th e disclosure is in consistent with main-
taining secrecy fr om poss ible ad versaries.").
Here, RLM and Sum itomo clearly shared a com -
mon interest.

[*¥*25] INADVERTENT PRODUCTION/WAIVER

Plaintiffs co ntend t hatt he Di sputed D ocuments
should be pr oduced because RLM waived any claim to
privilege by producing them. However, "inadvertent pro-
duction will not waive the privilege unless the conduct of
the producing party or its counsel evinced such extreme
carelessness as to s uggest [*222] that it was not con-
cerned with t he pro tection o fth e asserted priv ilege."
Lloyds Ban k PLC v. Republic o fEcu ador, 19 97 U.S.
Dist. LEXI S 2416, *10,No .9 6 Civ. 1789 , 1997 WL
96591 at *3 (S.D.N.Y. Mar. 5, 1997), quoting Desai v.
American In ternational Underwriters, 1992 U.S. D ist.
LEXIS 6894, No. 91 Civ. 7735, 1992 WL 110731 at *1
(S.D.N.Y. May 12, 1992).

Lois Sportswear, U.S.A., Inc. v. Levi Strauss & Co.,
104 F.R.D. 103, 105 (S.D.N.Y. 1985), aff'd, 799 F.2d 867
(2d Cir. 1986), id entifies the following factors for con-

sideration in determining whether inadvertent production
constitutes waiver of a claim of privilege: (1) the reason-
ableness of t he precautions t aken to prevent inadvertent
disclosure, (2) the time taken to rectify the error, (3) the
scope of the production, (4) the extent of the disclosure,
and (5) overriding issues of fairness.

The [**26] Reasonableness of Precautions

The mere fact of disclosure does not establish that a
party's precaut ions underta ken to protect the privilege d
evidence we re unrea sonable. See Prescient Partner s,
L.P. v. Field crest Cannon, Inc., 1997 U.S. Dist. LEXIS
18818, No . 96 Civ . 7590, 1 997 WL 73 6726, at *5
(S.D.N.Y.Nov .26, 1997); Bank Br ussels Lam bert v.
Credit Lyo nnais (S uisse) S .A., 160 F.R.D . 437,44 3
(S.D.N.Y. 1995). Rather, a court must examine whether
"the procedure[s] followed in maintaining the confidenti-
ality of the document[s] [were] .. .so lax, careless, in-
adequate or indifferent to consequences as to constitute a
waiver." Martinv. Va lley National Ban ko [ Arizona,
1992 U.S. D ist. LEXIS 11571, No. 89 Civ. 8361, 1992
WL 196798, at *3 (S.D.N.Y. Aug. 6, 199 2) ( citations
omitted). Inadvertent production will not waive the privi-
lege u nless t he con duct of the pr oducing party ori ts
counsel evinced such extreme carelessness as to suggest
that they were not concerned with the protection of the
privilege. See Lloyds Bank PLC, 1997 WL 96591, at *3
(citations omitted).

Here, th e Paul Weiss atto rney o verseeing th e pro -
duction gave s pecific instructions to the document pro -
duction [**27] team concerning which documents were
to be produced, which d ocuments were t o be wi thheld
and which documents were t o be redacted. Kaplan Aff.,
P 18; Supplemental A ffidavit of Roberta Kaplan, sworn
to Octob er 16,20 00, P 5. In add ition, the p roduction
team performed an additional, final, review of the docu-
ments prior to completion of the production. Kaplan Aff.,
P 20. The Court finds that Paul Weiss took reasonable
precautions to prevent inadvertent disclosure. These pro-
cedures were not so lax, careless, inadequate or indiffer-
ent to consequences as to render inadvertent production
of the Disputed Documents a waiver.

Time Taken to Rectify the Error

The relevant correction period begins when the party
realizes that an error has been made. Lloyds Bank PLC,
1997 WL 96591 at *5. Here, Paul Weiss discovered the
error w hile ch ecking t he production on June 23, 2000
and June 24, 2000. Kaplan Aff., P 20 . The attorney in
charge reviewed the 17 documents at issue on J une 26,
2000 an d not ified o pposing counsel o 't he i nadvertent
production on Ju ne 27,2000 . K aplan Aff., P2 2. The
Court find s that th ere was no m aterial d elay by Paul
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Weiss in assertin g thee privilege once the [**28] error
was realized.

The Scope of the Production and the Extent of the Inad-
vertent Disclosure

Approximately 1 5,000 pages o f documents were
produced by RLM. Of this amount, RLM claimed privi-
lege with respect to 583 documents; of t hat number 17
documents were produced inadvertently. The Court finds
that the number of documents inadvertently produced in
RLM's p roduction was relatively s mall in co mparison
with th e to tal production and is well within m argin of
error that courts have found acceptable. See, e.g., Baker's
Aidv. Hussmann F oodservice Co., 1988 U.S. Dist.
LEXIS 14528, No. 87 Civ. 0937, 1988 WL 138254, at *5
(E.D.N.Y. Dec. 19, 1988) (noting that "courts have rou-
tinely found that where a large number of documents are
involved, there is more likely to be an inadvertent disclo-
sure th ana knowing waiver"); Lois Sp ortswear, 10 4
F.RD.at 105 ( wheret wenty-two d ocuments out o f
16,000 pa ges revi ewed, a nd o ut of 3,000 pages re-
quested, were claimed to be pri vileged, the C ourt held
that disclosure did not constitute a waiver); Data Systems
of New Jersey, In c. v. Ph ilips Busin ess Data S ystems,
Inc., 1981 U.S. Dist. LEXIS 10290, No. 78 Civ. 6015,
slip op. (S.D.N.Y. Jan. 8,19 81) (where [*223] one
document was [**29] p rivileged am ong t he several
thousand produced, the Court held that the privilege was
not waived); Desai, 1992 WL 110731 (where seventeen
documents were privileged out of a "large production",
the court held that privilege was not waived).

Fairness

Overall issues o f fairn ess weigh in favor of RLM.
Plaintiffs have not demonstrated t hatt hey wo uld be
prejudiced by maintaining the privilege of the Disputed
Documents. Depriving a part y of i nformation in an oth-
erwise privileged document is not prejudicial. See Pre-
scient Partners, 1997 WL 736726, at *7. However, find-
ing waiver would be prejudicial to RLM becauset he
documents involve attorney-client communications about
case strategy. Id.

Based on the foregoing, the Court finds that produc-
tion of the Disputed Documents was inadvertent and that
itdidnotresultin waiv er of th e privilege an d wo rk-
product protection claimed by RLM in the Privilege Log
with respect to the Disputed D ocuments or other docu-
ments identified in the Privilege Log.

RLM'S PRIVILEGE LOG

Plaintiffs contend RLM has no't set forth sufficient
information in the Privilege Log to support work-product
immunity. "The standard [**30] for testing the adequacy

of the privilege lo g is wh ether, as to each document, it
sets forth specific facts that, if credited, would suffice to
establish each ele ment of th e privilege or imm unity
claimed. The focus is on t he specific descriptive portion
of the log, and not on the conclusory invocations of the
privilege or work-product rule . . . ." Golden Trade v. Lee
Apparel Company, et al., 1992 U.S. Dist. LEXIS 17739,
*12, Nos. 90 Civ. 6291, 90 Civ. 6292, 1992 WL 367070
at *5(S.D.N.Y.Nov.20,1992). Rule 45(d)(2)ofthe
Federal Rules of Civil Procedure provides that:

When information subject to a subpoena
is withheld on a claim that it is p rivileged
or subject to protection as trial preparation
materials, the claim shall be m ade ex-
pressly and s hall be su pported by a de -
scription o f the nature of the documents,
communications or things not pr oduced
that is sufficient to enable the d emanding
party to contest the claim.

Fed. R. Civ. P. 45(d)(2). Local Civil Rule 26.2(a)(2)(A)
of this Court requires provision of certain specified types
of information with re gard to documents withheld upon
claim of privi lege including, wh ere no t ap parent, th e
relationship of the author, a ddressees and [**31] recipi-
ents to each other.

It is th e proponent's burden to estab lish the factual
basis fo r a clai m th at th e atto rney-client p rivilege or
work-product immunity prot ects a docum ent fr om di s-
closure. CSC Recovery Corp., 1997 WL 661122, at *2.
Courts have discretion in determining whether a claim of
privilege has been sufficiently supported. /d. (courts may
rely upon privilege logs and supporting affidavits in as-
sessing whether a claim of privilege has been adequately
supported).

The Privilege Log contains i nformation c oncerning
the date, type of doc ument, author, addres sees, a short
description of each document and the privilege or immu-
nity asserted with res pect to each. Subm issions by the
parties in conn ection with th is motion have made clear
the relations hip of aut hors and addressees to each ot her
with respect to documents fo r which work -product im -
munity is claimed. A ffidavits submitted in opposition to
Plaintiffs' m otion to ¢ ompel make clear the context in
which th e docu ments id entified on th e Privilege Log
were generated. As explained above, the affidavits estab-
lish that R LM was t he functional eq uivalent of Sumi-
tomo's employee for purposes of ¢ onfidential communi-
cations [*¥*32] m ade to Sumito mo's atto rneys seek ing
legal advice.

Moreover, the affi davits s ubmitted by R LM est ab-
lish that work-product of RLM and Sumitomo's attorneys
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was created in anticipation of litigation. Accordingly, the
Court finds that the Privilege Log facially meets the re-
quirements set forth in the Local Rules.

OBJECTIONS CONCERNING PART ICULAR DOCU-
MENTS

Plaintiffs co ntend t hat R LM's pri vilege an d w ork-
product cl aims fail as to t he Di sputed D ocuments be-
cause R LM's part icipation i n com munications a nd/or
preparation [*¥224] of ce rtain of t he d ocuments pre-
cludes t he work-product a nd attorney-client priv ilege
claims. Plaintiffs als o argue that RLM h as failed to es-
tablish th e b asis o fpriv ilege clai ms wit h resp ect to
documents heavi ly redact ed or pr oduced in bl ank and
should therefore be required to produce those documents.
Plaintiffs' argum ent concer ning the significance of
RLM's participation in communications is, as e xplained
above, ine ffective to defeat the work-product and attor-
ney-client privilege claims.

With respect to their argu ments concerning specific
Disputed Documents, Plain tiffs su bmitted th e Affidavit
of R eginald R. Sm ith, sworntoJuly2 §, 2 000, (t he
"Smith Affidavit"), [**33] which contains Exhibit R, a
chart identifying by letter d esignation the specific items
in the Disputed Documents that Plaintiffs contend should
be not be prot ected. Because the doc ument designations
in Exhibit R and the document designations in the Privi-
lege Log differ, the Court, by order dated March 9, 2001,
directed RLM to provide an affidavit correlating the en-
tries listed in Exhibit R to the Smith Affidavit to corre-
sponding en tries in the Privilege Login order to assist
the Cou rt's determin ation of Plain tiffs' motion. RLM
provided such correlation in the Supplemental Affidavit
of Roberta Kaplan, sworn to March 21, 2001 (the "Sup-
plemental Kap lan Affid avit"). In add ition t o prov iding
the correlation tabl e, the Supplem ental Kaplan Affida vit
includes redacted copies of the Disputed Documents as
they were kept in RLM's files, ind icating portions of the
documents that would have been withheld had they not
inadvertently been produced. Plaintiffs submitted a letter
response to th e Supp lemental Kap lan Affid avit d ated
April 2, 2001, asking the Court to conduct an in camera
review of th e d ocuments listed on t he Priv ilege Log .
RLM further responded by letter dated April 10, 2001,
arguing [**34] t hat t he Cou rt sh ould d eny PI aintiffs'
request.

The C ourt has rev iewed t horoughly th e Privilege
Log, the Smith Affidavit, the Supplemental Kaplan Affi-
davit and the correspondence related thereto. If the Privi-
lege Log was in sufficient, the add itional in formation
provided to the Co urt clearly establishes the sufficiency
of RLM' s claim s for purpos es of Rule 45(d ). Accord-
ingly, for the reasons set forth below, the Court finds that
the i nformation provided by RLM in the Privilege Log

and its factu al submissions in respo nse to this motion is
sufficient to warrant denial of Plaintiffs' motion to com-
pel. In light of the foregoing, no in camera review of the
documents listed in the Privilege Log is necessary.

Rule 45(d)(1) of the Federal Rules of Civil Proce -
dure provides that: "[a] person responding to a subpoena
to pro duce documents sh all produce the m as they are
kept in the usual course of business or shall organize and
label them to correspond with the categories in the de-
mand." Fed. R. C iv. P. 45( d)(1). In the Supplem ental
Kaplan A ffidavit, RLM explains that it produced d ocu-
ments to Plaintiffs as th ey were maintained in the usual
course of busin ess. Th us, f or ex ample, memoranda
[**35] with attachments and cover sheets were produced
together and logged as one document for purposes of the
Privilege Log. The descriptions contained in the P rivi-
lege Lo g pertain to the p ortions o f t he d ocuments t hat
were redacted or not produced pursuant RLM's privilege
claims. Suppl emental Kaplan Affidavit, P 3. T he Court
finds that such procedures comply with Rule 45(d)(1) of
the Federal Rules of Civil Procedure.

The C ourt wi ll refer t o Pl aintiffs' desi gnations i n
Exhibit R to th e Sm ith Affid avit in its discu ssion of
Plaintiffs' arguments concerning specific documents.

Documents D, M, W, GG, are blank pages that were
apparently redacted com pletely. P1 aintiffs cont end t hat
RLM has s hown no valid basis for the claim of p rotec-
tion for these documents. D ocument D ¢ orresponds t o
Privilege Log No. 516 and is identified in the Privilege
Log as at wo-page document consisting of a memoran-
dum fro m a Pau | Weiss atto rney to Masato shi Inada
(subsequently identified by RLM as a member of Sumi-
tomo's legal department). The Court finds that RLM has
identified sufficien tly th e basis o fth e privilege claim
pertaining to Document D. Document M, together with
Documents L, N, O, and P, co rresponds to Pri vilege
[**36] L og No. 569, which is described as [¥225] an
eight page memorandum. RLM repre sents that portions
of the memorandum contain summaries of 1 egal ad vice
from Sumitomo counsel. Supplemental Kaplan Affidavit,
PP 21-22. Document M a Iso is id entified sufficiently to
support RLM's claim of privilege. See National Edu ca-
tion Training Group, Inc. v. S killsoft Corp., 1999 U.S.
Dist. LEXIS 8680, No. M8-85, 1999 WL 378337, at *3
(S.D.N.Y.June 10, 199 9) (d istribution of leg al ad vice
within corporation is privileged). Document W, together
with Documents V and X, correspo nds to Privilege Log
No. 571, which describes the privileged material in the
document as pertaining t o summaries of 1egal advi ce.
Supplemental Kaplan Affidavit, PP 25-26. Document W
is described sufficiently for purposes of RLM's privilege
claims. Document GG, together with documents EE, FF,
and HH, c orresponds to Privilege Lo g No. 583, which
describes the entry as ath irteen-page docum ent. The
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Supplemental Ka plan Affidavit f urther describest he
document as consisting of a cover memo containing legal
advice and including translations selected by Su mitomo
counsel. Supplemental Kaplan Affidavit, PP 35-36. RLM
has identified sufficiently the basis of the [¥*37] privi-
lege claim pertaining to this document. Cf. Plant Genetic
Systems, N.V. v. Northrup King Co., 174 F.R.D. 330, 331
(D. Del. 1997) (selection of documents in anticipation of
litigation is protected as work-product).

Document R is a fa x cover sheet. According to t he
Supplemental Kaplan A ffidavit, itis part of a n ei ght-
page document consisting of a cover m emorandum with
two attachments. Supplemental Kaplan A ffidavit, P 2 3.
The Privilege Log lists th e d ocument as n umber 570 .
Document R is the fax cover sheet to the first attachment.
The Priv ilege Log ind icates th at th e document is a
memorandum concerning ad vice o f S umitomo cou nsel.
The Supplemental Kaplan Affidavit further identifies the
first at tachment (co ntaining document R as a si x-page
client m emorandum. /d. Acco rdingly, RLM h as id enti-
fied sufficiently Document R for purposes of its privilege
claim. Cf. IBJ Wh itehall Bank & Trust Co.v. C ory &
Associates, Inc., 1999 U.S. Dist. LEXIS 12440, No. 97
Civ. 5827, 1999 WL 617842, at *7 (N.D. Ill. Aug. 12,
1999) (fax cover sheet indicating that the at tached docu-
ment i s draft ed by at torneys i s pri vileged). D ocument
AA is also a fax cover sheet which is a con stituent of a
nineteen-page [**38] document identified as num  ber
576 onthe Privilege Lo g. The Privilege Log id entifies
the priv ileged m aterial in th e document as tran slations
and the Supplemental Kaplan Affidavit describes the fax
cover s heet as containi ng work product because it de-
scribes and identifies Paul Weiss' selection of articles to
be translated. Supplemental Kaplan A ffidavit, P 32. Ac-
cordingly, Docu ment AA is id entified sufficien tly fo r
purposes of RLM's privilege claims.

As indicated above, Documents EE, FF and HH cor-
respond to Privilege Log No. 583. Supplemental Kaplan
Affidavit, PP 35 -36. As ex plained above and in light of
the proffers set forth in the affidavits submitted by RLM
in sup porto fitsp rivilege clai ms, rep resenting th at
RLM's w ork-product w as prepared i n co nnection with
the litigation arising from the copper trading scandal, the
Court finds sufficient basis for RLM' s privilege claim s
with respect to these documents.

Documents A (corresponding to Privilege Log No.
481), B (c orresponding to Privilege Lo g No.484), C
(corresponding to Pr ivilege Log No . 515), G (cor re-
sponding to Privilege Log No. 545), H, TandJ (corre-
sponding to Privilege Log No. 547), K (corresponding to
Privilege Log No. [**39] 554),L (corresponding to
Privilege Log No. 569), Q (co rresponding to Priv ilege
Log No. 570), V and X (corresponding to Privilege Log
No. 571) and, BB (corres ponding to Privilege Log No.

577) are described in the Privilege Log as internal RLM
memoranda or memoranda between RLM and Sumitomo
dealing wi th or sum marizing a dvice f rom Sum itomo's
counsel. Th e Privilege Log, to gether with RLM's su p-
porting affidavits, identifies these documents sufficiently
to id entify th e b asis o f RLM's privilege and/or work-

product claims. See National Education Training Group,
Inc. v. S killsoft Corp., 1999 WL 378337, at * 3; Abbott
Laboratories v. Airco, Inc., et al., 1985 U.S. Dist. LEXIS
14140, No. 82 C 3292, 1985 WL 3596, at *4 (N.D. IIL
Nov. 4, 1985) (memoranda of information or advice di-
rected to or re ceived from an attorney, pre pared by an

agent of the client or attorney, as a record of that advice
or request, are protected by the attorney-client privilege).

[¥226] Document F corres ponds to Privilege Log
No. 528 and is an RLM internal memorandum copied to
Sumitomo counsel. The S upplemental Kaplan Affidavit
describes the document as containing summaries of legal
advice. Supplemental Kapl an Affidavit, [**40] P 15.
Document F is descri  bed s ufficiently for pur poses o f
RLM's privilege claims.

Document N c orresponds to Privilege Log No. 569
and is one page of an ei ght-page document which is de-
scribed in the Privilege Log as summarizing advice from
Sumitomo counsel. According to the Supplemental Kap-
lan Affid avit, th e en tire docu ment was produ ced, bu t
three lines of t he memorandum denominated D ocument
N should have been re dacted for privilege as summaries
of | egal ad vice. Su pplemental Kapl an A ffidavit, P 2 2.
The Court finds that RLM has sufficiently described the
privilege cl aim pert aining to Pri vilege L og No. 569.
Document P i s also part of Privilege Log No. 569. Ac-
cording to the Supplemental Kaplan Affidavit, Document
P is am emorandum for which no privilege is claimed
except for three lin es which summarize legal advice. /d.
Document P thus is identified sufficiently for purposes of
RLM's privilege claim s. Docum ent O is also part of
Privilege L og No. 569 and consists of draft Q a nd As
which the Supplemental Kapl an Affidavit descri bes as
containing legal advice. Id.

Documents U and S correspond to Privilege Log No.
570, which is an ei ght-page memorandum wi th at tach-
ments. Privilege [¥*41] Log No. 570 identifies the basis
for the privilege claim as ad vice from counsel. Accord-
ing to the Supplemental Kaplan Affidavit, portions of the
document sh ould have been r edacted or wi thheld a s
privileged. Supplemental Kaplan Affidavit, P 24 . Docu-
ment T al so cor responds t o Pri vilege L og No. 5 70.
RLM's description of the documents constituting Privi-
lege Log No. 570, including the description contained in
the Supp lemental Kap lan Affidavit, id entifies suffi-
ciently the basis of the c]  aim of p rotection for Docu-
ments U, S and T.
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Document Y c orresponds to Privilege Log No. 572
which is described in the Privilege L og as a memoran-
dum t o Sum itomo coun sel. The S upplemental Kapl an
Affidavit describes most of t he document as cont aining
non-privileged material except for certain portions which
should have been redacted because the portions contain
legal advice from counsel. Supplemental Kaplan Affida-
vit, P 28. The Court finds that Document Y is id entified
sufficiently for purposes of RLM's privilege claims.

Documents CC and DD correspond to Privilege Log
No. 577, which id entifies the privileged material in the
document as pertaining to a legal advice. Supplem ental
Kaplan Affidavit, P 34. Documents [**42] CC and DD
are id entified sufficiently for purposes of RLM's privi-
lege claims.

Document Z cor responds to Privilege Log No. 574,
which describes the privileged material in the document
as a draft letter from Paul Weiss concerning the resigna-
tion of Akiyama (Su mitomo's form er p resident). Su p-
plemental Kaplan A ffidavit, PP 29-30. The C ourt finds
that Document Z is identified sufficiently for purposes of
RLM's privilege claims.

Document E cor responds to Privilege Log No. 527,
which describes the document as memoranda summariz-
ing advice from Su mitomo counsel. T he Supplemental
Kaplan Affidavit describes Privilege Log No. 527 as a

six-page document consisting of five memoranda and an
undated time line. Supplemental Kaplan A ffidavit, P 12.
The Supplem ental Ka plan Affidavit in dicates th at th e
memoranda, w hich were produced to Plaintiffs, are not
privileged, but that one paragraph of the time line con-
tains priv ileged info rmation con cerning | egal adv ice
which should have been redacted. Supplemental Kaplan
Affidavit, P 13. Plain tiffs contend that the time line con-
tains no date, author or recipient. The information pro-
vided by the Supplement Kaplan Affidavit satisfies that
Court, however, that [**¥43] the time line was produced
together with the four preceding memoranda. The Privi-
lege Log entry for Document E is sufficient for purposes
of the preserving a claim of privilege.

CONCLUSION

For the reasons set forth herein Plaintiffs' motion is
denied. RLM shall submit to the [*227] Court, on ten
days' notice to Plaintiffs' counsel, a proposed order con-
sistent with this opinion.

Dated: New York, New York
April 30, 2001

LAURA TAYLOR SWAIN
United States District Judge





