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Sanie of fhat Jack of clarity is due to what we find to be'a; rathex indecipherable web of cross-
réferences to other decuments, undefined quaht:ers and inebpsistent representations. In other
instances, the responséy are drafted in a mantier that makcs it drfﬁcult or Impossible 1o discern
whether Iritel has promlscd ] comp]e‘ee productioh in rasponSe {0 oIt Tequests - or precisely
what iis respomse is. And there aré aveas of disagréerent of whzch the parties appedr to now be.
at inpasse.

I set foith beiow AMD’S posmon of all ﬂutstandmg igsuies wﬁh respect to Intel’s
Supplemental Response. 1begin with general igsues of coneerh, chen torn t Specific
Dcposmc:n Topws Docmnant Reqdests and Ini;el” ¢ 5, We sk that Intel respond in

| ﬁ ' i ' ' guess at the other s pof;zﬁom we

can resolve’ d]S]:ﬂlleS

Gerieral Jssues i

a\reated mndlﬁed and utm}ear to prov:cde t'ne ass 4] ;
topic, S

make an mdependeni asse:ﬁ-sment as to thc namre
cumpletcm:ss af thezr ﬁless o thc:r doamnemi I

Rﬁ:sponse af 5 ) Intei mdxcates tﬁat th:a mhar ‘10 Rﬂtentmn Custé
"ts uf Inte} whom lntcl has id' lﬂlﬁ&d {0 "u,lude fhe key piayers in lhc
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In.addition to “retention plan™ issues, the discovery that AMD seeks, and to which it is
entitled, inchudes, among other things, informatiot as to who discovered Intel's preservation
lapses, when fheat discovery was made, wliat data was lost, and wht Infel did after discovering
its preservation lapses. Tritel's desxgnatﬁd “Reterition Custodians™ misf, ﬂﬁerefore:, jnctude the
individuals who discovered and investigated the lapses in Intel’s pieseivation scheme. And the
production of documents from thie oustodians must cofistituie 2 Somprehensive response to'all of
the requests 4s drafted not as mochﬁed by these undefined tet‘ms Inte? has used.

The second fssue. on ﬂns topic is Intel’s Self«adopted ’amc Hmitations. In Exhibit A, Intel

14

states that it will restsict its sedrch and production of documents to specific tirme periods; but fails

to provide any represantaﬁon that 1l documents responsive 1 AMD’s Document Requests were

sent, received or created wxﬂlmkthe specified time periods. Notably, Intel did nof provide such

date resifictions for Eva Alrmiitintearens, Winstol & ang, Roy Bafista, Daiji Toya, or Kelly

Wright; othiet thay o speeify that Ms, Almirantéarena’s and Mr. Batista’s productions will

mciude ﬂocuma 'Lﬁd only thmt.tgh March 2{7}' 7. 1ainder of the cusiochans are date-
ricted, most ) nths over three years These

If Intel s Infent is, in fact, to provide a mmprahensr\re production in résponsé to AMD’s
Domnmni%qua"sts, We assume it 15 preparr:-:d*m ayake  representation o that effect.
Failing approfriate representations as o the custo hiom Tndel has unilaterally seélected, we
cannot be sxpecied to accept Intel’s custodian-bised oduction as snfficient.. Pleasc cansider
miaking the following reprisentation: “Intel believes in good faith after reasonable and ditigent
xmresnga{mn tlinf the “Retention Custodiars’ identified on Exhibit. A: (1) sre the most important
custodians with knpwledpe of, and docunients responisive to, the' 111f0m1at10n sbught by AMD"¢
“Crusation/ Cu’lpablkty Dotument Reguiests; (2) are belisved to have the most documsents
Tesponsive 1o AMD?s *Causation/Culpability™ Document Requests; (3) are’in pogsession of all of
the docunients. Whld‘}_ takien together, constitute a comprehensive response to AMDYs
‘Causahon/(hlpabahty Docurient Requests; and (4) sent, received or created all documents
responsive to AMD’s’ Ca.usatmm‘Cuipabllny Dommeni Requests within the time frames
specified by Intel in Exh1b1t A .

2. Limited Dacument Production me Certam Fetention Cnstodians

Infel states that, as to. 10 of the Retention Cus:ludaans it will produce only “those
documents that fic. most likely to contain material, non»duyhcaﬂw information regarding the
CausatmnfCulpabihty requeets ” (Suppimncntal Rasp. 186, 2l 5 ) There: is mthcr a

will produce: documents outside the speciﬁed time periods that contain the phrase “S0O3.

9.3 1t fhus appears that Intel is using search terms on the cotpus of custodian

hian; Tevzewma thet all, #nd plans to Withhﬂid ofherwdse responsive documents merely because
they do ot clmtals. that phirbse, This is unacceptable, at ieaqt without éxplanation as to why we should accept this,
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intended to signal that Intel is not condtxct‘mg a compre ensive review of these ten custadiam
files and then producing all respensive.materials found _ ‘thiem, we cannof accept this’® Please
explain. In all events, AMD neither agrees with Tntel’s proposed limitation on the production
from these 10 Retention Custodians, nor undetstands ot Intel could possibly know without
reviewing all the documents which are “mnost likely™ to contain msponswe information.

3. lrrtel"s “Cun;tempmraneauslyﬂreafed” I’,ru-ﬁ.j@étmn Limitation

In the. m-ajanty of its respionses to specifie reque:stg Iritel identifies those Reteation
Custodians it _ves fo have an appreciable quang vi‘emporamou s[y-create:;;’ ralevant
c'locmna'nts,’.’ 2y : d
crea‘ted ROI-PIT

pnmve documents™ b m'mnsc Custochans "We do nnt _
§ by thil S, nor Wh}' an‘ {atto 1§ appmpnata From'all

' inserted in order t justify

hﬁ:’y were 1ot ‘"\coniempuraneously

exfent, {n elig pr
kntwn, asﬂw “In
alf documents FespdIg f‘ ; 0 eagh request, aihe at'the:y oampnse part of the “Cc}ilactmn
' i3 ‘Lhe uwasﬁgatmn mto its retention | m-sueg Thz Supplemental Respansc

documcnts ’shat were, gaiheted beforc AMD’B Dacﬁment Rﬁquests \vere evern se-rved and w’mch
were not-collected with AMDY 5 requests in mmd

TWrJ exmnp}cs vnu zllusttme the pmhlem. thls poscs Fu:st AMD s Dccument Requas*t

becn usad in prevmus Im;cl hugatwn o
the Court™ Intel originally responded
“Collection.™ Its Supplemental Response neaj: orates the m@nal respotise bv reference but
gees on to idéntify certain custodians whe passess Iesponswe documernits. The problem with ali
of thiis s that, based on what yoy have told us and what we have seen, there do not appear (o be
any rcspcxmi Ve documents produced to s from the 7“Gcriiectmn” and, indeed, you stated at-our

Septernber 23 miget and confer session that Tn wil sof produce those documents. And Intel
hias respcmded to AMD S Deposmon Topic No - whmh secks information about Intel’s
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litigation hold practices in other cases - by refusmg to pmduce 2 Withess 1o tLSI"IfY We are lefl,

therefore, with a response that might or imght not be read as:pmmlﬂmg campliance, while

cveryftrmg else you, ha\re wntten or smd re:ﬁlsas It. ic: 0] aﬂﬁr > T el does naf intend to
it '}:-.th 1¢:far fa:tled 1o do, we are;

£88 e}{pressly states that Tritel
. no bagis for-such a 11m1 16m,-and
are left wondering : ngmfi;iiﬁg us a’ﬁi?.f’;and somplete
TESpONSe, E‘fSPemralEJ i enfified. . -

4;' ufy hmztmg Intel s
: t W, have seeﬂ Lhat 1t is

(conce:mmo Inxﬁi’ “fncred procass to zdentify and P es
clectronic records™), Document RﬁqzlastNo 33 {concerni )
diseovering its failure fo timiely provide Litigatio Told Noticés)
(conccmmgw enn.and Taw Tnte} learned of
of its “tiered presel\*auan process ’) We' .r&qu hatl

il ’By Intel aﬁer‘
{ Document Raquest No. 38
erit mistakes in 1mpiemen‘zanoxz

Tequesis; ftel has ideniified

fans™ # lists in Exhibit A, Thdse

26; Steve Dwen (Tritel states that:
(aQuﬁstNo 30, Georg Fisch and Bernd
edaian; Benoit Philippe, Francis

¢t Nos, 25, 27 and 45, as to which

‘ 1&6:11%,1{ ¢d 1o us.

Second, wedpptesiate th :
document éusiodi additi o to. those “Reten
responses and new custodians wre; (1) Dot
it Wil pmduce bne fesponsive. document); (2) Do
Sprank; (3) Document Request Nos, 35, 26 and 37
Dulce, Jim Jeifs and May Wong; and (4) Doet
Initel promises production from “pther TT sc;umes’”

+

Qecumﬁni Rexmest Mo, 7 is smu]ar totel ongm.ﬂiy pmmzseci production from the *Collection”
'y f aeac}; Cusiochaa who recewe r:ac’h [L1 ;I{olé] notice” The Su;:plcmenta! Response
t production. .Wﬁ oannot dlsoem, and therefore

sonse to Document Request No, 7.
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We cannot tell what Infel will produce froin these custadtans atd sources or who they
are, Accordingly, please state whether Entel intends to produce afl responsive documents from
the files of these eigh, specifi cally:named custodians. ,P casE Alse identify the “other T
soarces” Intel refers fo and what the production will consist af from those sources.” We also
would appregiate Intel rovidinga description of these diy als’ jobs and role in Tntel’s
evidenice preservation problems as 11 tias done for the Reteni:ieﬂ ﬂ"ﬁi&t@&mns in Exhibit A.

6. Documerit Prodii ctwu Deadiime

We hax_re asked whcn Intel mtends Lo c{}mp‘tete {s pmductx ﬁ-of doc:uments responswe to

. Levy to James PE:ElL’E
ez_i tht your produ ction

its pmductmns in Tight of the
¥ is watranted or dppropriate
o Tater thian Novmeber 15,
“rdered completion date.

200?, -That repre il ﬁ‘sm Weck sxte:nswn 0f 4 neg,_.

7. Inhﬁi’s Prmlegc Lags

Just 1o conﬁrm, Intte] lias niyw agreed ta prcmde a prwﬂcge Jag of all the Investigation
and, C’ausanon}Culpablhty dociments it fully withhel : -(agiuctmns See Letter from.
Richard Lavy to .Ia:mes Pearl, (Nov 5 2(}07) Letter ﬁ~ id Levy to Mark Samuels (Nov.
1 promised to provide the
.ub‘;aci miatters would be
1 ate yonr efforts in this regard,
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elzir ot Re wests and Deposition Topics

Issues Coneerning Intel’s Specific Besponses 1

1. Intef’s Responses fo Dﬂcumcnt Req sty

The foﬂowmg arg Docunient REC[IJBStS aver which the parties have been negotiating in
good faith for the past several months; butas fo which we appear-fo be at an impasse. We
believe it appropriate to bring these i issues to- the aﬂentmn cxf ths: Spama[ Master at the eurlicst
available opporiumty ‘ R

: infel ?nas refused to comply with
evidence prestrvaticii policies
omztic deletion policies and
] ts diitdriaticideletion policies and.
1 Chstatiany; Document Requesi

’mmng ofthe znvesugatmn

ese document requests, all of which:
self has plit thiese oatters:
mﬂ(m P}an. at 4 (“lntcl’

duectly at issue, See e, g, Entr:l sRaport ant,
inientions and picms were ambitious and laud
Attempting e chaﬁengmg task:. .- .'.”). Leiie
2 (Mar 5 00’7) (’“‘fntei also scm lmgatt”'

Issues cntercd on, March 16 20@7 azadL
Intel’s Evidence Preservation Issues, enfere
to “discovery as te ather matlers reiated 11
which will enable pl.amttffs to respond te &e =
Remediation Plan.™). | =

sgetvation Issues, mcludmg that
Tetel 2t pages 1-30 of its.

SES ofrits produgtion of documents
Nos. 2 and 3) improper. Intel’s prior
ring whether Intel’s preservation
& in pages 1-30 of its Report and

& o Document Request No. 3, Intel states that
policies as of May 2003 for each

We also ¢dn51de:r the dete restrictions
conceming Intel’s anto-delete polieles (Dicur
practices, not just those in this litigation, ate’
plan was as responsible and “laudable” as ’Ental B
Proposed Remediation Plan. Moreover, it Tesp 5
it-will provide in surnmary form the known ;
Indel custodian. Doctrnents Intel has prod OW Irmai’s IT Departiment altered mailbox
retention policies for Custodians afier (e ﬁhn,: ﬂ’lﬁ Compiamt a fact that is relevant (and
potentially & commbutor) to Inted’s preservation: SUES, Thus AMD does not agree to Intel’s
pmpmed date’ restrictions.

‘ (whwh States 111at AMD s entxtled'
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With respect to Document Requests Nog. 40 (congerning the nature, timing and details of
Intel’s “preliminary review™) and 41 (conceming the fatare, purpose and timing of the
investigation reflected in Intel’s Feb. 22, 2007 draft spreadsheet), Intel has refused to produse.
aity rﬁponsw:: documents on grounds of piwﬂuge In my September 13, 2007 letter to you,
however, we offered 16 gcoept sumimaries in the forri of ntero gatory responses. for these
requests. This would allow Intel to provide cml}r the facts coticerning Intel*s discovéry and
investigation of its document préservation 1S3UER, which are not pmrﬁeged while withhialding
protected atforney-client communisations and core work product. See Rhone-Pawlenc Rorer Inc.
v. Home Fndem. Co., 32 F.3d 851, 864 (34 Cir. 15994) {(“Facts are discovetable, the legal
conctusions regmdmg those famts are not, A litigant cannot shield fiom diseovery the knowledge
it pussessed by claiming it hag been connnumcated to ; law} er; nor can & litigant refuse 10
disclose facts: szmply because that information came', #lawyer.”). Disclosure of thiz
informatién is expressly required by the Coutt's March 16, 2007 Order; which states, “AMD and
the Class Platniifs have requested Ints! to voluntarily disclode the daté(s) on which Intel or its
comnsel dearned of the preservation lapses, Failires or defieiencies identified in response to
Paragra;phs 6,7 and 8 with respect to cack Tntel custodian. The parties shall meet & confer to
establish a timetable for Intel disclosure, anid whather Intel will do so voluntarily or through
discovery.” We therefore renew our request that Intel pmmdc factual summaries in response to
these requests, ‘

We seek clarification on Intel’s responses td'ﬂyé :f'éll a‘w;ifing-' Document Requests.
Y

CI Dacument Request Mo, 7: As noted abov c. Intel’s orighial respotise stated that
Inte] will produce a list of each Cusfodian who reteived cach Litigation Hold nofice. Please tell
ug-whether or not Intel intends to do so now.

s Document Reguest No. 16; Intel’s original response, incorporated by its
Supplemental Respionse, promises both a written suminary or document production and states
that “Initel contintes t6 search for nﬂn»dupficahve relevant documents.” We take this to mean

that both a SUTRIALY (Wh1 ch. would be helpful) and docaments will be praduced Please corifinm,
and identify froms or i what soorce additmna& ralcvaﬂt docm‘ncnts have been located, if any.

@ Yocument Request Mo, 275 This lequest seeks docuinents concerning Intel's

disaster recovery bickup systems protocols aull pwcedures “inclading backup tape structuie arid

design, backup tape rotation schedules and protoot:ls ‘backup tape retention polices and
practices, and backup tape restoration profocols.” Intel’s pI‘OPOEEd tirze Envitation to 2005 and
2006 is scceptable; But Titel recharacterizes, this réquést in a way that appeats to be intended tb
narxow ity seope and thus avoid production of the rifaterials sought, Please state whether and to
what extent Intel is réfusing to produce the docuttents reqoested and, i so, on what grownd.

“ Docament Request No. 45" Irite] has responded to this request in the same

| manner &g it ri:d i response to Docurmient: Request No, 27: By restating the request in an

narrow its scope and, thus, its esponse burden. Please state whether Intel is
auce '111 responsive documents and, if so, on what ground,

e e e e R
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e Bracimnent Regquests to whmh Inte] 'mi
Intel Dngmally agraed to pruvxde mtten summa:nes m

to have HOW wthdravm its comn‘ulment e prowde mum summ
and, zmtcad o pow be w1111ncr to prmndc mmen summmes

.a:ie evxdcnce pr@semm fes and prag oes) and Daposmon TE}pLG _
I's corpmaxc wtondﬁlcs Sh pb'iicms i

: “310 mﬂhﬁn dxscovery
mahageme am) We believe AMD is. x%)atiﬂe 16 overy for the reasons-outlined”
above with régpect fo these topies’ corrésponding Dcy::umem” equasts If Intef has reconsidered
its position; p}aasa advise.

° Al Other Deposition Topics: We understand Ime‘i to hiave agreed 1o produce
Witnesses to testify on the remaining topics a¢ dlaftbd We ha\rc been asking for proposed
deposition dates and renew that rcqw:st HOW. :

It appeats; howevar, that the parmzs sre npa;sss on’ I}ccummt Requesis.1, 2, 3,40 and
41 and Deposition Topics I, 2, 10, aid 11, 9, spefiil that itost of the rentaining issues in
this etfer can be resolved between the parties atid we look f@rward o hearing back to you on
those.

Very truly yours,

| }; /OMELVENY & MYERS LLP
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GIBSON, DUNN &CRUTCHER LLP

LAWYERS

A REGISTERED LIMITED LIABILITY PARTNERSHIT
INCLUDING PROFESSIONAL CORFORATIONS

333 South Grand Aveoue Los Angeles, California 20071-3197
(213) 229-70G0
www.gibsondunn,com

RPLevy@gibsondunn.com

November 21, 2007

Direct Dial Client No,
(213) 229-7556 T 42376-00830
Fax No.

(213) 229-6556

VIA E-MAIL

JTames M. Pear], Esg.

O’Melveny & Myers LLP

1999 Avenue of the Stars, 7th Floor
Los Angeles, California 920067-6035

Dear Bo:

Thank you for your November 8, 2007, letter concerning Intel’s Supplemental Responses
and Objections to Plaintiffs’ Notice of Taking Deposition and Request for Production of
Documents (the “Supplemental Response™), which Inte] served on October 4, 2007. We address
each of the general and specific issues you raise herein.

In the meantime, and as you know, Intel (which, for purposes of this letter, means the
company and/or its outside counsel) produced on October 31, 2007 a re-reviewed, electronic set
of the Investigation Docurnents, which were previously produced to AMD in paper form on
August 30, 2007. Intel took the opportunity to re-review these documents to ensure that
redactions of these docurnents were as narrow as could be made consistent with the protections
of the attorney-client privilege and core work-product doctrine. Additionally, as requested in
your letter of November 1, Intel is conducting a similar re~review of the nearly 9,000 additional
documents constituting the balance of the material produced fo AMD pursuant to the
“Causation/Culpability” document requests. Intel is devoting substantial resources toward this
effort and expects that the re-review will be completed, and the relevant documents produced to
AMD, by the beginning of December,

BACKGROUND.
In preparing its April 23, 2007 Report to the Special Master, Intel identified 17 people in

its legal and IT departments from whom to collect documents. Although some of these
individuals had more significant roles than others, this group — called the Retention Custodians

LOS ANGELES NEW YORK WASHINGTON. D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH BRUSSELS ORANGE COUNTY CENTURY CITY DALLAS DENVER
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on Exhibit A to the Supplemental Response — includes the Intel personnel who had the most
significant roles in the creation and implementation of Intel’s refention plan (a phrase we
elaborate on below),

To identify which documents from the Retention Custodians’ files were likely to be
responsive to AMD’s requests, Intel focused on the time frames that the individuals were
actively involved in the retention process. As set forth in Exhibit A to the Supplemental
Response, that time period vaned from custodian to custodian. For example, for the legal
custodians that had the most prominent roles in the day-to-day management of the litigation and
retention process ~ Ms. Almiranteatena and Mr. Batista — Intel reviewed all of the documents in
their files relevant to the retention issues through January 2007 (and later additionally reviewed
their documents through March 2007),

For the IT Retention Custodians, Intel focused its document review on the time periods
during which its IT department was actively involved in assisting Intel Legal with the document
retention process. Those activities were centered aroumd three main tasks: (i) the Complaint
Freeze Tape process in June and July 2005; (ii) the Weekly Backup Tape process, which began
in the Fall of 2005; and (iii) various efforts to assist Intel Legal with retention issues starting
around October / November 2006, As such, Intel collected and reviewed the email and loose e-
files from the IT Retention Custodians that fell within two broad timeframes: 6/27/05 to 1/31/06,
and 10/1/06 to late January 2007. Additionally, to ensure that any Weekly Backup Tape-related
documents circulated by or among the IT Retention Custodians during the interim. peried —
namely 2/1/06 through 9/30/06 — were captured and reviewed, Intel performed a keyword search
for the abbreviation “SG3,” which stood for *Storage Group 3,” one of the primary ways the IT

Retention Custodians referred to the Weekly Backup Tape process. !

The total volume of Retention Custodian docwments Intel initially reviewed exceeded
200,000. Because that volume was so large, and in order to focus on the more important
documents for purposes of preparing its Report to the Special Master, Intel separated the
documents on first review that appeared relatively important to the retention issues in this case
from those that appeared duplicative or unimportant. In making this cut, Intel did not
differentiate between those documents reflecting positively on Intel’s retention efforts and those
that may not. Those documents that were important — whether “good” or “bad” for Intel —
became known as the Investigation Documents. It is those documents that were the basis of
Intel’s Report to the Special Master, and which Intel first produced to AMD in paper form on

I For the relevant time periods, Intel read each document in the files of the Retention
Custodians. It did not (as questioned in note 1 of your letter) limit its review to search term
“hits.” Intel searched for the term “SG3” only as a supplement to its document review,
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August 30th, and which Intel re-produced (with substantially fewer redactions) in electronic
form on October 31st.

After its initial production of the Investigation Documents, Intel determined to make a
more exhaustive production from the subset of Retention Custodians who were primarily
involved in Intel’s document retention efforts ~ Almirantearena, Batista, Olson, Smith, Clark,
and Stokes. (Afier receiving your September 13th lefter, Intel expanded the group to include a
seventh Retention Custodian mentioned in that letter, Kelly Wright, although Intel does not
believe Ms. Wright was central to the refention process). Intel re-reviewed the harvested files of
these custodians (for the relevant date ranges) and produced from those files all of the documents
that it believed to be relevant to the retention issues, even if unimportant or duplicative. That set
consisted of approximately 9,000 documents.

Hopefully, this background explains some of the terminology used on pages 5-6 of Intel’s
Supplemental Response. From the files of the seven key custodians identified in the paragraph
above, Intel believes that it has “made reasonable efforis to produce (subject to the date ranges
on Exhibit A and to claims of attorney-client privilege and work product proteclion, and without
collecting documents in the custody of Intel’s outside counsel) all documents responsive to
AMD’s “Causation/Culpability” document requests.” [See Supplemental Response at 5
(erphasis added)]

For the other ten Retention Custodians, Intel has not conducted a similar re-review of
their files. It has not done so because those custodians are of substantially lesser importance to
the retention issues. The relatively important documents from those custodians were, however,
produced as part of the Investigation Documents. More technically, as set forth in the
Supplemental Response at 5, Intel has produced from the files of those ten custodians (subject to
the privilege and date range restrictions) “those documents that are most likely to contain
material nop-duplicative information regarding the *Causation/Culpability” requests.”

GENERAL ISSUES
We now turn to the “General Issues™ and purported “Defects” raised in your letter.
Representiation of Complete Response

Your Jetier questions whether the “modifiers” used in Intel’s Supplemental Response
and in particular its reference to “key players™ and the “retention plan” — somehow suggest that
Intel has attempted to “limit its production obligations.” They do not. Rather, Intel believes that
its productions “constitute a comprehensive response reflecting the information Inte] reasonably
believes to be most material to [AMD’s ‘Causation/Culpability’] requests, subject to the
privileges involved.” [Supplemental Response at 6]



GIBSON, DUNN & CRUTCHER LLP

James M. Pearl, Esq.
November 21, 2007
Page 4

" Nor do the date range-restrictions used by Intel undermine the comprehensiveness of its
response. As discussed, those ranges were chosen because they reflect the periods during which
the relevant custodians were actively involved in the retention process.

As to the representation you request on page 3 of your November 8 letter, Intel is
prepared to represent as follows:

Intel believes after reasonable and diligent investigation that the
“Retention Custodians” identified on Exhibit A: (1) include the
Inte] personnel with the most substantial contemporaneous

knowledge of, and who possess the most material, non-privileged?
documents that were contemporaneously sent or received that are
responsive 1o, the information sought by AMD’s
“Causation/Culpability” Document Requests; (2) include the Inte]
personnel in possession of the most material, non-privileged
documents which, taken together, constitute a comprehensive
response to” AMD's “Causation/Culpability” Document Requests;
and (3) sent, received or created the most material, non-privileged
documents responsive to AMD’s “‘Causation/Culpability”
Document Requests within the time frames specified by Intel in
Exhibit A.

Limited Decument Production from Certain Retention Custodians

Your letter questions the scope of Intel’s production from the ten Retention Custodians
for whom Intel did not conduct the same re-review zs it did for the other seven. The Background
section above should answer that question. But to be clear, Intel did not (as questioned in note 2
of your letter) rely on search terms to identify responsive materials from those custodians. [Seze
note 1, above] Intel read each document from the relevant date ranges and produced those that
were material and non-duplicative. Given the less important role of those custodians, and the
amount of time and expense involved in the review effort, Intel concluded that the documents
from these ten custodians included in the Investigation Documents were sufficient — when
combined with the productions from the other seven Retention Custodians — to give a
comprehensive response to AMD’s “Cansation/Culpability” requests.

2 “Non-privileged,” as used herein, means not protected by the attorney-client privilege or core-
work-product doctrine.
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The “Contemporaneously-Created” Production Limitation

Your Jetter asks about the use of the phrase “contemporaneously created” in describing
the retention documents Intel has produced. By that phrase, Intel means to make clear that it is
not producing privileged or cors-work product documents created as part of counsel’s “after-the-
fact” analysis of the retention lapses. On the other hand, Intel is not using this phrase as a basis
for withholding any relevant, non-privileged documents that were created as part of its retention
efforts (including its potential retention lapses). Thus, for example, Intel is not producing any
privileged documents from the files of inside counsel Jo Levy — who was assigned to this matter
after Intel discovered the retention issues and who had not had any previous involvernent in this
litigation - that concemn her work with outside counsel in reviewing the underlying issues. On
the other hand, Intel is not withholding relevant, non-privileged documents simply because they
were later forwarded to Ms. Levy as part of her assignment.

Intel’s Use of the Term “Collection™

You have also expressed confusion about use of the termn “Collection.” As used in Intel’s
original response to AMD’s “Causation/Culpability” document requests, its original Exhihit A,
and its new Exhibit A attached to the Supplementa] Response, the term “Collection” is
synonymous with the Investigation Documents. However, Intel’s “Causation/Culpability™
documnent production is nof limited to the original Investigation Documients, but now includes (a)
the re-reviewed and {on October 31, 2007) re-produced Investigation Documents, and (b) the
nearly 3,000 additional “Causation/Culpability” documents that Intel has already produced (and
that, by the beginning of December, Intel will re-produce after a further privilege review).
Accordingly, Intel’s “Causation/Culpability” document production is not limited solely io the
“Collection” or the Investigation Documents, but rather includes all of these additional
documients.

Your letter raises questions about some specific documents:

¢ Request No. § & Topic No, 10: As noted in the Supplemental Response, Intel
has already produced the basic form. of notice used in previous Inte] litigation
that served as the model for the original document hold notice in this case.
{See Document No. 69412D0OC0002551] Intel stands by its refusal to
produce privileged communications and work product from other cases.

e Reguest No, 7: Inte} has already produced the hold notices for the Custodians
that were distributed through approximately the end of July 2007. Because
each hold notice, on its face, shows the recipients of the notice, it should be
unnecessary to prepare separately a list of each Custodian who received each
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notice (even though a partial list containing such data was included with
Inte]l’s Report to the Special Master).

* Request No. 4: Intel’s “tiered” retention process is described in the
Investigation Documents and in the other approximately 5,000
“Causation/Culpability” documents that have been produced.

Kdentification of Custodians and Interjection of New Custodians

We respond to the two issues raised in this section of your November § letier in reverse
order.

In connection with a limited number of “Causation/Culpability” document requests, Intel
does not believe that the 17 Retention Custodians possessed sufficient responsive documents to
provide a comprehensive response. In those cases, Intel’s Supplemental Response indicates the
additional custodians to whom Intel looked for responsive documents. Those custodians include:

e Steve Owen. Mr, Owen is a Server Analyst based in Swindon, England. As
noted in Intel’s Supplemental Response to Request No. 26, Mr. Owen
provided one relevant document in connection with the recycling of Weekly
Backup Tapes by Europe Intel’s IT department.

o Georg Fisch and Bemnd Sprank. Mr, Fisch is Managing Attomney for the
EMEA (Europe, Middle East, and Africa) Business and Technology Legal
Team at Intel. Mr. Sprank is a Senior Network Specialist in Intel’s Greater
Buropean LAN Operations Group. As noted in Intel’s Supplemental
Response to Request No. 30, Messrs. Fisch and Sprank provided additional
relevant documents concerning the recycling of Complaint Freeze Tapes at
Intel’s Munich, Germany facility.

o Mark Friedman, Benoit Philippe. Francis Dulce, Jim Jeffs, and May Wong.
Messrs. Friedman (Associate General Counsel and Director, Worldwide Sales
Legal), Philippe (Managing Attorney, Sales & Marketing Group (Europe,
Middle East & Africa), and Jeffs (Managing Attomey, Sales & Marketing
Group (Asia-Pacific) are in-house attorneys at Intel; Ms. Dulce is a Litigation
Paralegal at Intel; and Ms, Wong is an Administrafive Assistant in Intel’s
Asia-Pacific legal depariment. As noted in Intel’s Supplemental Response to
Request Nos. 35, 36, and 37, these custodians provided additional relevant
documents conccrning Intel’s cfforts to retain the data and documents
belonging to departing Intel employees.
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o Other IT Sources, Intel included the phrase “other IT sources” in its
Supplemental Response to Request Nos. 25, 27, and 45 to indicate that the
specifically named custodians in those responses ~ including Perry Olson,
Dorr Clark, Curtis Smith, and William Stokes — may need to gather responsive
documents from corporate sources beyond their personal files.

o Tom Cunin, Marc Foster, and Alan Stainer. These [T personnel are among
the 17 Retention Custodians, and documents found within their collections are
included in, and generally support, the Investigation Documnents. If you have
questions regarding one of their specific documents, please let us know, and
we will be happy to meet and confer regarding sarme.

As to the other issue you raise, Intel did not identify any individuals in possession of
documents responsive to Request No, 4 because the Investigation Documents, as supplemented
by the additional nearly 9,000 “Causation/Culpability” documents, represent Intel’s response to
that request. As to Request No. 33, Intel has already responded with a summary of information
in the form of an interrogatory response. And, as to Request No. 38, Intel stands on its response.

Production Deadline for Re-Review of the Nearly 9,000 Documents

Intel is working diligently on the re-review of the nearly 9,000 “Causation/Culpability”
documents (as requested in your November 1st letter), but given the volume of documents, we
do not expect the re-review and production to be complete earlier than as discussed above.

Privilege Logs

We are in agreement. Intel has now provided AMD with a log of those documents fiilly
withheld from the Investigation Documents. The log for the fully withheld documents from the
re-reviewed set of nearly 9,000 documents will be produced by December 14, 2007,

SPECIFIC ISSUES
Responses to Specific Document Requests
We comment on the following, specific document requests in the order presented.

s Request Nos. 1, 2, 3. 40, and 41. Intel stands on its Supplemental Responses
to these topics. We do note, however, that Intel has produced documents
responsive to Request Nos. 2 and 3. Moreover, as to Request No. 3, Intel has
produced a document in the form of an Excel spreadsheet that provides, in
summary form, the known mailbox retention policies as of May 2605 for each
Intel Custodian. Such information is not readily available in summary form,
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and that is the best such summary Intel has been able to locate to date.
Request Nos, 40 and 41seek privileged attorney-client communications and
core work product, which (as noted in the Supplemental Response) Intel is not
willing to waive. However, as evidenced by (i) the spreadsheet provided to
AMD on February 22, 2007 (which is the subject of Request No. 41), (ii) the
exhibits to Intel’s Report to the Special Master, and (iif) the other documents
produced by Intel in response to AMD’s “Causation/Culpability” document
requests, Intel is not withholding from AMD the underlying facts discovered
by the investigations and reviews referred o in Request Nos. 40 and 41, only
the privileged attomey-client comumunications and core work product
regarding same.

Request Nos. 7, 16, 27, and 45. As noted above, Intel has produced the hold
notices for the Custodians that were distributed through approximately the end
of July 2007. The face of each notice shows the recipients of the notice,
making a list of the Custodians who received each notice in response to
Request No. 7 unnecessary. Regarding Request No. 16, Intel stated that it will
either “provide a summary of information in the form of an interrogatory
response . , . of provide documents sufficient to evidence the results of the
beta test of the EMC system,” and Intel has elected to produce documents in
Leu of a summary. Finally, Intel has produced documents that it believes
address Requests 27 and 45. If you have specific questions regarding the
responsiveness of any given document, please let us know,

Requests Responded to by Written Summary. Intel has already provided
AMD with written summaries in response to Request Nos. 13 and 33, and a

document in the form of an Excel spreadsheet in response to Request No. 3
{which provides, in summary form, the known mailbox retention policies as of
May 2005 for each Imtel Custodian). As noted above in connection with
Request No. 16, Intel stated that it will either “provide a summary of
information in the form of an interrogatory response . . . or provide documents
sufficient to evidence the results of the beta test of the EMC system,” and
Intel has elected to produce documents in lieu of a summary. As to the
balance of the requests noted in this section of your letter, Intel already has
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produced documents thati are responsive.d  Again, if you have specific
questions regarding specific docurnents, please iet us know.

Responses to Specific Deposition Topics

Likewise, we comment on the following, specific deposition topics in the order
presented. '

e Topic Nos. I, 2, 10, and 11. Intel stands on its Supplemental Responses to
these topics. We do note, however, that as to Topic No. 1, Intel has agreed to
provide a Rule 30(b)(6) witness to testify about non-privileged information
concerning its evidence preservation policies and practices as applied in this
case, and as to Topic No. 2, Intel will allow a 30(b)(6) witness to testify
concerning non-privileged information about its auto-delete policies, as
applied to emajl and other electronic data, and any suspension or deviation
from these policies in connection with this litigation.

» Other Deposition Topics. Mark Samuels and I have been corresponding
separately about the depositions. We have exchanged potential deposition
dates for Eva Almirantearena and Perry Olson, and we are awaiting
confirmation from Mark as to AMD’s availability.

3 For some examples of documents responsive to Request Nos. 2, 25, 27, and 45, see the
documents produced in native form bearing native production numbers 68502-000005
through 68902-000010, Documents responsive to Request Nos. 23 and 28 are voluminous
and are present throughout both the Investigation Documents coliection and the additional
9,000 “Causation/Culpability” docurents.
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We trust this letter addresses the issues you raised. Again, we are available to sit down
with you fo discuss any of these issues furthe

RPL/rag

cc:  Robert E. Cooper
Kay E. Kochenderfer
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bec:  Jo Levy
Jim Hunt
Joel Nomkin
Chris Schultz
Tom Dillickrath
Dan Floyd

100342610_1.DOC






EXHIBIT 13
REDACTED IN ITS ENTIRETY



‘Exhibit 14



BINGHAM

.Boston

Harttord
Horig ¥ong .

Latiden

Lot Angiefes
New, York
Orange Lounty
Sz Fraptisios
Samta Monica
“Sitican Vatiey
Tokyo

‘Walnitk Creek
Washington

Binighgin-MeCiitchan L1
Thrie Efibdyeadeto Center
SamFranciseo; Gh
SEIL-4oET

T 435.353:2000
¥ 415352,2385

bingham:com |

Do ¥. Pickoty

Direét Phibmer  415,393:205%
donnpickettigbingham. o

Tuie9, 2009

‘Wiz Emaijl and V.8, Mail

Dayid L, Herron, Esq.
O"Melveny & Myers LLP'

400 Sout Hope Street

{08 Angeles, CA. 90071

Re: AMD v, Intel~ Meet and Confer (6-2-09)
Dear David

This letterxesponds to-your letter of June 5, 2009; In which you attempted 65 surmarize
the parties’ telephenit meet and confer on hine2; 2009, We'disagree with several
statements in your Tetterand will testate our positions here to avold further-lack of clarity
between the parties.

AMD®s 30{1)6) Notice: AMD recently served a Rulg 30()(6) degiosition nutice;
incliding ten t6pies and fen document requests, which you scknowledge was a. direct’
regponse to Infel’s recent: d1snovery intg AMD’s docoment pr&ewaﬁon Withrthe
exception. 61 the:parties” agkbsinent to-mutually withdraw requesfs for discovery on late
douineiit prodivctivns asiconfinned by-émail.on June 4, 70099, the et and confer did
notresoive-our ﬁ:sagreemeﬁt over the propriety of AMD®s requests.” Tatel stinds ori its
statett responses and obgeetmns afid we will not rgpedt thei hiere ~ exeept fo noth #s we
did diring the meet and cotifer thist AMD ¥ discovery reqnests xijolate the June 20, 2007
Stl,pulatmn and. Orden Bzﬁzrcazmg D:scuvexy m’ﬁm Tntel’s Ewdencé Presewatio;: Issues

topics or hiad an. -OppUttimty 1 to do N

During the meet anif confer yonasked us to represent that Titel's prior doeurerit.-
produostions fully: respcmded o AMD’s enffert dobunieint ;eqmasts The parfiss previously
agreed thiat fnfel’s documest production obligation on setenttion issues would be satisfied:
by & custodian-based pmducnon Pursuant fo that. agreamen‘t, Tntel didia fact prothuce o
voluminaus set of retention-related doeumerits from the files of the miost. significant
enstodians invalved in Intel's rétenfion plan apd practioes.. The proper: stope of that
pmduclmn was negotxated behveen tl'ic-. partles and, well overoie yearlater, AMD hasnet

' Thatis, the parties have agreed to withdmw fhe:r discovery refated 1o late producnons

(Topic. i(a) in Intel’s Motice and Topics 7(a) and 7(b) and document request 10 in AMDYs

Nofice),
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confirm that if responsive information exists s to. dotriment requests 2, 3, 4, 6, 8 or 9, it.
would have beeu included in the production.” As such, We-expect that you wﬂ‘l w:mdraw
thése requesis.®

Ay for the deposmon topies, youasked us to provide:a Hst of spagific transcript itations in
support of otir position that the deposition fopics dreargely dupl!eaiwm of prior discovery-
fopics. As wa poinfed out during fhe'meet and confer, AMID's topics (with Fimited '
exceptions) are forecloser entirely by the Bifircation Order. Tntel does not need 1o
conduct 4 detaited review of the over 45 hoursof deposition testimeny to reach that
conclusion, Setfing that issue aside, Inted believes AMD had every opporhinity to ask
Intel’s 30(b)(6) witnesses guestions about all of the deposition topics fncluded i AMD's
recent notice: AMD’s desire to ask different or beftér questions is not gronnds for another:
bite-at'the apple. Having seid that, we will prowde you (by the end of this'week) with.a
list of‘ citations showing AMD’s prior opportunity'to ask guiestions.on warlappmg of
duphcatxve depositien subjjects. If you intend fo file 2 motion ts compel prior to recelpt of
this information, please advise immedi atefy 5o, wewill not expend any additional time on.
this gxercise.

Tipitng of Intel’s Motions 1o’ Compél. We received your redline of the draftstipulation.
lafe-Friday afternoon. We responded earlier today under separate cover and hopeﬁxﬂy we

‘can findlize and file the stipulation tomorrow.
Intel’s Histograms. To Sonfirn, We are making our.consultant, Neal Lawson, avajluble

foran informal intervicw on Wednesday, June 10 at 1:00 p:m. PDT. "The subject of the.
inferview is Jimited to the tecknical methmdalogy used to creats the histograms protduced
by Inte] on April 29, 2009, As with prior informal sessions between the parties, we are
Yoluntarily producing Mr. Yawson with the understanding ﬂ:at, by doifig'so, AMD will not-

argue that Inte] has waived any: appfacab!a ‘attomey-cliedt privilege or work produét
‘protéctioni. If yolt doiiot: ‘have fhat same understanding; please adwse promptlj_r in writing;

otlierwise we will proceed as planned and will assume yon are in agreement.

Yon have recently requested additional DCNs for the doéitrments reflected in the red and
pink sections of the histograms. We believe that the informal tejeconferente on
Wednesday may obviate a portion, if not all, of this requiest. Afterthe'teleconference, if

3 Yute] is confirmiing Whether its prior productions incladed information responsive to
r'eq'ue'st'S and will iipdate AMD shortly..

> You also asked us'to jdentify - frohi | among the 750,000+ pages of documents,

prodiced —where AMD may find the responsme information. We find.this request

unreasonable and we are aware of no authority requiring Intel to provide it
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‘yeustill need the information, please advise and we will fespond as quickly as possible; Tn

the mearitime, we are discussing your request with our consultants.

As for your substantive statements about the histggrams, We o not ugree and e will.
resefve firther debate for another day.

Finally, we.will not agree to an informal interview of our statistician. You already have:
(1) gll of the raw data used to ana]y‘a’e the histograms; (2) detailed information abiout the
process used to riarrow the histograms to the curient set; and (3] detailed resulis of our:
analysis. ‘'We have previously offered to consider any specific questions you have on‘these
issues in writing, and we renew that offer here. However, we see no parpose iri such.
informal discovery, we do not think it is required by any rule of prier prac:nceof the.

parties frl this case, and we decline to spend:any time or resources-on this.exercise. AMD

is freeto work with.its own consultants to undeftaks any analysis it wishes.

etadata of Near-Deduplicated Dociments. Duringthe fneet and confer, you indicated
that AMD would not rely on the suppréssed neap-deduplicated mefatdata to explain it
producuan defictencics. Tn ekchange, you askid us to withdraw our accéptance of AMIs -
offer of this metadata made (and accepted) diring one of qur hearmgs before Judge
Poppiti, birt we decling fo do 59.. As we noted on multiple:occasions, ‘befare, Intel 3§
entitled to this: information under the Court’s production stipulatiéns, "Your unilateral
detision to violate the: ‘stipulations has placed Intel at a disadvantage in many respects.

Certainly, the hefadats is rélevant to.our analysis of AMD’s data productions. Based on

the data we cntrently have access to, the histogram methodology is findl. But' if, as you
pwvmusly tepresented to the Court, AMIY produces the full set:of metadata to which Intel
ié entitled, we will use that information to validate our histogram methodology. We find it
nutahieﬂmt AMD confinues to argue tha‘c“replacement“ docuraents are buried in the top
leve] email chiins produccd 1o Intel, but it has not vsed the-suppressed emails themselves —
which are stored in a searchzble database ~ to confirm that arsument.

ANDs “Clawback” of 5/4/2005 Docuinent. The parties zre at 4n imipdsse and we intend
to file 2 motion on this issue this week. We disagree that our handling of this:document
violated-any Order or other obligation.

Glayer Park. Per your request, we are attaching testimony of Messrs; Warshawsky and:

Melendres telated to Glover Park. Please note that the Melenrdres transcript attached is

still in rough form. It is clear the parties do not agree about the scope of services provided
by: Glover Parkto AMD. in {ats 2004 and earfy 2005. Yo continue to assett that alf of
Glover Park™s activities were either (1) designed volely fo influence government. regulators
or{2)are protected from disclosure by the attorney-client privilege or work product
doctrine, We believe Glover Park also participated in activities designed to itifhiénce the
préss, the genieral public, customers, the media, other participants-in the market (including
Intel), ind other groups, If'you have nothing further to offer on Glover Park, we interd to
file 2 motion to compel 1o-enforce the Glover Park subpoenas Jater this week.
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We hope this will hielp. clanfy any m:sunderstandmg about Intel’s positions. Let.me
tefterate that Inte] believes it is tirig to.move on to the merits of the case at hand, 2nd
remaing open o discussing resolition: of these retention issves at a' globa‘i level. ‘We Inok
forward fo your considered and timgly. regponse. 1 the meanfinie, we intend fo pufsuecur
discovery of AMIIs refention practices, and o seck relief from the Court.as. needed.

Dénn P, Pickett

e M BricM. Fiiedbers, Fsq. (by email).

Ms. Fennifer Martin, Esq {by ematl)
Wir, Mark A, Bamucls, Esq: (by eniail)
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FOR THE DRISTRICT OF DELAWARE
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ADVANCED MICRO DEVICES,

Civil Action No.
05~-441-JJF

Plaintiffs,

INTEL CORPORATION,

Defendant.

June 15, 2009
Teleconference in above mattef taken pursuant
to notlice before Renee A. Ewing, Certified Realtime
Reporter and Notary Public, in the offices of Fox
Rothschild, 919 Market Street, Wilmington, Delaware,
commencing at approximately 3:30 p.m., there being
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MR. PICEETT: Thank you, Your Honor.

fud

2 First, just a point of maybe clarification. There are a
3 number of guestilons that anticipate an argument that A&MD,
4 we thought, was likely éo make, but maybe not, in
5 response to our metion for further remediation, which is,
6 you know, coming up, and, specifically, those guestions
7 are 27 through 30, 154 through 156.
8 They essentially go to the issue of what :
9 the burden would be, or cost, if you will, would be on
10 AMD 1f Your Honor ordered remediation from the hackup
il tapes. And we think that in restoring Ruiz and 0ji
12 already, that a significant portion of that expense has
13 already been covered and wouldn't be all that significant
14 to go back and do that.
15 If the argument is not going to be made,
16 obviously, fine, we don't need to know how much of a
17 burden it would be, If the argument is going to be made,
18 at some peoint, we will need answers to those guestions,
19 But I just wanted to make that peint to you.

20 MR. SAMUELS: Your Honor, all I can say

21 is, at this point, we haven't made such an argument and

22 there is no occasion for us to do that., It's not ripe

23 now,

24 ‘ SPECIAL‘MASTER PCPPITI: That's my sense |
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as well. That may be something that would have to be
left for another day. If it is, I think it would be
incumbent upon me to make sure that there is a full and
fair opportunity to develop whether or not there is an
undue burden. Oncé the application is made, once BMD
knows what they are looking at, and once;’then,'l am
going to have -- you are going to be able to flesh that
out through the adversarial process with me if, in fact,
that argument is made.

MR. PICRETT: Thank you, Your Honor.

The remaining gquestions to which I have
a brief argument, first, 152, and while you are looking
for that, I will just state, for the record, that
question is: Were there other restoration activities for

this litigation performed besides Mr. 0ji and Mr. Ruiz?

And the brief arqument on that consists
of this: In topic ten, which, of course, was objected to
but overruled by Your Honor, we specifically stated, with
respect to backup tape policies and protocels, that we
would be inguiring with respect to restoration activities
for this litigation, both with respect to pre-litigation

disaster recovery and preservation of back up tapes for

this litigation.
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

INRE

INTEL CORPORATION
MICROPROCESSOR ANTITRUST
LITIGATION

MDL No, 05-1717-1JF

ADVANCED MICRO DEVICES, INC., a
Delaware corporation, and AMD
INTERNATIONAL SALES & SERVICES, LTD,,
a Delaware corporation,

Plaintiffs, ‘ ‘
C.A. No. 05-441-JIF
V.

INTEL CORPORATION, a Delaware corporation,
and INTEL KABUSHIKI KAISHA, a Japanese
corperation,

DM-4 di.3

Defendants,

R N T N T T O A N S A i N S

ORDER

WHEREAS, on Apri] 24, 2009, defendants Intel Corporation and Intet Kabushiki Kaisha
(hereafter jointly, “Intel™), filed an opening letter brief moving to compe! further testimony in
response {0 130 questions it posed to plaintiffs” Advanced Micro Devices, Inc. and AMD
Internetional Sales & Service, Ltd. (hereafter jointly, “AMD™) Fed. R. Civl. P. 30(b)(8) witness
regarding evidence preservation issues (“Motion to Compel™);

WHEREAS, the parties completed briefing on Intel’s Motion to Compel on May 26,
2009;

WHEREAS, a telephonic hearing {the “Hearing™)} on Intel’s Motion to Compe! was held

before Special Master Vincent J, Poppiti (the “Special Master™) on June 15, 2009;
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WHEREAS, two discrete issues were raised by counsel at the Hearing with respect to the
attomey-client privilege and the restoration of tapes of certain AMD custodians;
NOW, THEREFORE, IT IS HEREBY ORDERED, AS FOLLOWS:

A, Attorney-Client Privilege

Intel moved the Court to compel AMD’s Rule 30(b)(6) deponent lto answer gquestions 93,
96,97, and 99. AMD objected to each of these questions based upon the attorney-client
privilege and atlorney work product. After reviewing the questions and conducting the Hearing,
the Special Master concludes that guestions 96, 97, and 99 implicate the attorney-client privilege,
and intel’s Motion to Compel is therefore denied with respect to these questions. However, the
Special Master also conciudes that question 93 does not implicate the attorney-client priviiege.
AMD is therefore ordered to respond to question 93 via interrogatory. None of these questions
implicates the attorney work-product doctrine. The attorney-client privilege protects
communications between an attorney and his client related to a fact of which the attormey was
informed by his client without the presence of a third party for the purpose of securing primarily
either a legal opinion or jegal services, where the privilege has not been waived. Seg Pfizer Ing.

¥. Ranbaxy Laboratories, Lid., 2004 U.S, Dist. LEXIS 20948, at ¥¥2-3 (Oct. 7, 2004), “Only

communications made for the purpose of obtaining or giving legal advice are protected.” [d. at

*. |
Questions 96, 97, and 99 impiicate the attorney-client privileg¢ because each of these

" questions ask AMD to disclose its reasons for commencing litigation, which in the Special

MaSter’sl view necessarily implicates AMD’s communications with its attorneys for the purpose

of securing legal advice. For example, question 96 states:

' Numbers herein correspond to the parties” chart titied “Intel’s and AMD’s Positions On The Remaining
(Questions.”
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Was one of the circumstances {eading to AMD’s decisions fo
commence this litigation Intel’s steamroller business practices?

See Ozmun Tr. at 188:11-20,
Questions 97 and 99 similarly deal with AMD’s communications with counsel regarding

its decision to commence this litigation” See 3V, Inc. v. CIBA Specialty Chems. Corp., 587 F.

Supp. 2d 641, 647 (D.Del, Nov. 20, 2008) (“In general, the attomeyvciient privilege protects
attorney-client communications made for the purpose of obtaining or giving legal advice™).

On the other hand, Question 95 is not protected by the attorney-client privilege, because
in the Special Master’s view it is simply a factual question. Question 93 states:

(: When did AMD learn that Inte! paid Sony in 2003 multimillion
doliar sums disguised as discounts and promotional support in
exchange for absolute microprocessor exclusivity as alleged in
paragraph 30 ~ as paragraph 40 [of AMD’s civil complaint in this
action]?

See Ozmun Tr. 177:20-178:4,

Question 93 seeks factual information regarding when AMD learned that a certain event
occurred, and does not reveal confidential attorneywlieﬁ! communications. See Cobell v,
Norton, 2003 U.5. Dist. LEXIS 1487, at *16 (D.D.C. 2003} (holding that answer to simple
factual question that does not reveal any confidential commiunications with attorney for the

purpose of securing legal advice or services is not protected by the attorney-client privilege).

: Question 97 staies:
Was one of the circumstances leading to AMD’s decision to commence this
litigation Intei's alieged use of its ability to oFfset margins across multiple
business units?

See Ozmun Tr. af 188:21-189:2.

Question 99 states:

What conduct led to AMD's decision to commence this litigation?
g

See Ozmun Tr. at {30:5-8.
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Alternately, even {f AMD cbjects because the Fed. R. Civ, . 30(b)(6) deponent, Beth

Ozmun, is an attorney, AMD's objection is without mexit in this instance. See Honevwell Int’] v,

Nikon Corp., C.A. No. 04-1337-JJF, DM-13, D.1. 1481 (D.Del. Nov. 25, 2008} (holding that
party may not avoid its obligation under Fed. R. Civ. P. 30(b)(€) by putting forward an attorney

as its witness).

B. Restoration of Tapes

Inte] poses a number of questions regarding tape restoration performed by AMD.® The
Notice of Deposition of AMD’s witness pursuant to Fed. R. Civ. P, 30(b)(6) (the “Notice of
Deposition™) states, in pertinent part:
14, AMD's attempts (successful or unsuccessful) to recover,
restore or produce documents retated to any Custodian (including
but not Jirnited to the Custodians identified in Topic 14 above),
from backup tapes, other employees’ electronic files, and/or from
data previously harvested but suppressed by AMD’s near-
deduplication protocols.
See Notice of Deposition of AMD at 9 14.
Intel moves the Court to Compel Intel to answer questions 26, 27, 28, 29, 30, 31, 32, 144,
145, 148, 149, 151, 152, and 153-158. After consideration of the parties® arguments on this
issue, the Special Master concludes that questions 26, 32, 144, 145, 148, 149, 152, and 153 are

not protected by the attorney-client privilege and fall within the scope of topic 14 of the Notice

of Deposition. See 3V, Inc. v. CIBA Speciaity Chems, Corp., 587 F. Supp. 2d at 647 (“In
general, the attorney-client privilege protects atforney-client cofnmunications made for the
purpose of obtaining or giving legal advice™). Significantly, AMD did not object to to the scope
of deposition topic 14 during the hearing before the Special Master on January 9, 2009, See Tr,

of Hr'g Before Special Master dated Jan. 9, 2009 at 67:5-7. Intel is entitled to know whether

3 See Questions 26, 27, 28, 29, 30, 31, 32, 144, 145, 148, 145, 151, 152, and £53-158.
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restoration efforts occurred beyond Messrs, Ruiz and Qji based on the broad scope of deposition
topic 14,

For example, question 26 asks what else was restored, other than “Mr. Ruiz and Ms. Ng-
Lim’s mailbox?”. See Halle Tr. at 121:9-21. AMD interposed an attorney-client privilege and
attorney-work product objection. If mailboxes for other custodians were restored, AMD is
required to disclose such information because it falls within the broad scope of topic 14, which
refers to restoration efforts for any Custodian, to which AMD agreed, and does not reveal
confidential attorney-client communications,

Questions 144, 152 and 153* similarly ask what restoration efforts were performed with
respect to Messrs. Ruiz and Oji, and if restoration efforts beyond those two custodians occurred,
The Special Master concludes that these rastoration efforts are not protected by the attorney-
client privilege or attorney work product. Thus, wheth&;.r AMD is able to search Mr. Seyer’s data
(guestion 144} and whether NDCI restored all of the tapes it received from AMD to find Mr.

Ruiz’s tapes (question 153) fall within deposition topic 14, and are propex.

* Question 1'44 states:

Q: Does AMD have the ability, itself, then to search Mr. Seyer’s data on those
for that set that you just discussed? . . .

(Q: Was that done in connection with any restoration activities for this particular
lawsuijt?

A: Objection, work product, attorney client privifege.
See Smith Tr. at 175:9-176:13.
Question 152 states: “Were there other restoration activities for this litigation performed besides Mr. Oji and Mr.

Ruiz?” and question 153 states “Did NDCI have to restore ali the tapes it received from AMD to find the tapes for
Mr. Ruiz?". See Smith Tr. at 194:6-11 and 194:12-19,
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In questions 32, 1435, 148 and 149, Intel asked about the specific technology that was
used to restore Messr, Ruiz and Oji’s tapes.” Although Walter Smith (“Smith™) was designated
by AMD to testify upon topic 10, which concerns “backup tape policies arid procedures”,
including “restoration activities for this litigation,” he was unable to answer these questions. See

Notice of Deposition at § 10. Questions 32, 145, 148, and 149 fall within the scope of deposition

$ Quesiién 32 states:
You mentionad before the break that you were aware of tech.néiogy that was

available to pul individual custodians® data from the-backup tapes. Do you
whether that technology was used for the Ruiz remediation?

See Halle Ty, at 127:1-17.
Question {45 states:
Q: Regarding Mr, Ruiz and Mr. Oji, same guestion?
A: Youknow T am aware — I know that we did restore data for Mr. Oji and Mr.

Ruiz, restored data for those two individuals as part of this {itigation, Tam not
aware of the specific mechanisms for those two individuals, T don’t know.

See Smith Tr. at 176:12-18.
Question 148 states:

(3: Do you know anything about the resteration activities related to Mr, 0jii and
Mr. Ruiz?

A: Yeah. As we previously discussed, right, | know thaf 1apes were — were
pulied back from storage vauits, as we would call them, right for the restoration.
I know that the data was restored from those tapes and produced for this
litigation. The specific data center operations, individual technigue used for
resforing the data, ¥ am not— T am not familiar with the specific detaiis of how
the restoration of that restoration was done.

See Smith Tr, at 177:25-178:13.

Question 140 states:
3: Do you know any of the details about how the restoration was done? . .,
A: As for the specifics of the individual, the set of tapes for the two instances
we are talking about, po, | actually have no knowledge of the specific IT

technique used and whether that was done by 1T or an outside party.

See Smith Tr, at 178:14-179: 1,
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topic 10, and AMD shouid adequately prepare Smith or another witness regarding these three
guestions.

Questions 27, 28, 29, 30, 31, 151, 154, 155, and 156 relate ditectly to the cost and/or
burden to AMD of restoring data on backup tapes. During the Hearing, counse] for Intel
represenied that these questjons deal specificalty with Intel’s future motion for further
remediation. See 1r. of Hr'g at 44:1-19. The Special Master concludes that Intel’s possible
motion for future remediation is not ripe for decision at this time. These questions were not
contemplated within the allowed sixteen (16) hours of deposition time allotted to Intel.
However, the Court will consider further argurnent on the issue if Intel files a motion for further
remediation in the future.

Lastly, the Special Master denies foilow-up with respect to questions 157 and 158 at this
time. Question 157 states:

Did AMD receive back from NDCI all of the mailboxes on the
tapes that it sent?

See Smith Tr. at 195:16-20,

AMD amended the transcript to answer “No™ to this question. Intel’s request to follow-
up regarding the location of 'the tapes and burden to access the tapes for additional remediation
relates solely to a future motion for further remediation. This issue is not ripe for decision. Asa
result, the Special Master finds that question 157 has been answered and additional follow-up
will not be allowed at this ime.

Question 158 asks:

Drid NDCI restore the exchange dumpsier when it restored the
tapes?

See Smith Tr. at 195:21-23,
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AMD amended the transcript to add "‘Yes” in response to this question. Intel’s rcqﬁest to
follow-up regarding the status of the dumpster is mloot, The dumpster has been restored. With |
respect to Intel’s request 1o follow-up regarding the burden to access the dumpster for additional
remediation, this issuc relates to a future motion for further remediation, and is not ripe for
decision at this time. Thus, the Special Master concludes that question 158 has been answered
and additional follow-up wili not be allowed &t this time,

However, AMD may renew its application with respect to questions 27, 28, 29, 30, 31,

151, 154, 155, 156, 157 and 158 when filing its motion for further remediation.

C. Meet ang Confer

With respect to all other rulings made by the Special Master at the Hearing, the parties
shall meet and confer as to whether either party intendé to take a Fed, R. Civ. P.. 53(H(2)
objection. If either party intends fo object, Intel shall prepare a form of Order, whichl shall be
stipulated to by AMD for form only, and submitted to the Special Master no later than-close of
business on Monday, June 29, 2009. If neither party intends to object, the transcript of the
Hearing shall be the the record of the rulings made.

Additionally, the parties shall advise of their meet and confer discussion regarding
additional Fed. R. Civ. P. 30(b)(6) time that will be necessary as a result of the Special Master’s

Rulings.
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THE SPECIAL MASTER’S OPINION AND ORDER WILL BECOME A FINAL
ORDER OF THE COURT UNLESS OBJECTION IS TAKEN IN ACCORDANCE WITH THE
ANTICIPATED ORDER OF THE COURT WHICH SHORTENS THE TIME WITHIN

WHICH AN APPLICATION MAY BE FILED PURSUANT TO FED. R. CIV. P. 53(D)(2).

Entered this

Zpdiday of June, 2009 S

vmWW"ﬁo. 100614)

Special Master
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United States District Court,
District of Columbia.
Roy BANKSE, Plaintiff,

V. .

OFFICE OF THE SENATE SERGEANT-
AT-ARMS and Doorkeeper, Defendant,
CIV.A. Nos. 03-56 HHKIMF, 03-86BHHKJIVIF,
03-2080HHKIME,

May 3, 2004,

Background: Parties filed various discovery mo-
tions in Tifle VII case.

Holdjngs: The District Court, Faccipla, United
States Magistrate Judpe, held that:

(1} motion to correct deposition, which was filed
after summary judgment motion, would be denied
since it was academic and raised a question that
was beyond the court's jurisdiction;

(2) number of interrogatories exceeded numerical
restriction on interrogatories;

(3) plaintiff was not entitled to discover informa-
tion about "other terminated employees, including
their race";

(4) names and qualifications of the 265 applicants
who were not chosen to be finalists were irrelevant
fo whether the employer discriminated against
plaintiff whenhe chose successful candidate; and
(5) defendant would be required to respond to un-
timely requests for admissions,

Ordered accordingly.

West Headnotes

[1] Federal Civil Procedure €=2541

70 4 ited e
If a2 motion for summary judgment has been filed,
witness's modifying what she said in deposition can
50 disrupt the movant's legal arguments that courts
may hesitate to permit the change despite the literal
command of Federal Rules of Civil Procedure that

it be permitted, Fed.Rules Civ.Proc.Role 30{e}. 28

Page 1

USCA.

121 Federal Civil Precedure £~2541

it 541 Mogt G es '
Motion to correct deposition, which was filed after
summary judgmen{ motjon, would be denied since
it was academic and raised a question that was bey-
ond the court's fnrisdiction since movant was not

- relying on either depounent's testimony as given or

as to be corrected to establish that there was no
genuine issue of material fact and that movant was
entitted to judgment. FedRules Civ.Proc.Rule
30{e). 28 US.CA.

[31 Federal Civil Procedure €-=1488.1

1 488, t Cited Case

Compound question demanding documents, and
raising topics: of employee's evaluations, employ-
ee's joss of certain duties because of them, and what
information was provided to the evaluators and
from whom did it come would be counted as four
inferrogatories for purposes of numercal restriction
on interrogatories. Fed.Rules Civ.Proc.Rule 33{z).
28 U8.CA,

[4] Federal Ctvil Procedure £—>1488.1
0 88, t Cited Cases
Interrogatory speaking first to employer's general
hiring practices and then to the hiring of the person
for the position of manager for the capitol facilities
would be counted as two interrogatories for pur-
poses of numerical restriction on interrogatories as
those  were  separate  topics. ed.Ryles
iv.ProcBule 33(3). 2 LA

[5] Federal Civil Procedure £=>1488.1

70Ak14 st Clte 5

Interrogatory speaking to two distinct topics and
demanding documents would be counted as three
interrogatories for purposes of numerical restriction
on interrogatories. Fed Rules Civ.Proc.Ru

28 L.8.CA.

6] Federal Civil Procedure €=1506

© 2009 Thomson Renters. No Claim to Orig. US Gov. Works.
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0Ak1S06 Most Cite es

161 Federz] Civil Procedure €~+1513
51 st Cite 2

A party's opinions and contentions are discoverable
by interrogatory; asking a party how one count of
his compiaint differs in its legal theory from a
second count is perfectly legitimste, Fed.Rujes
Civ.Proc. Rule 33(c), 2R IS C A,
171 Privileged Communications and Confidenti-
ality €=2146

Hic 146 Most Cited Case

(Formerty 410k201(1))
Agreements as to attomey fees are not privileged.

8] Federal Civil Procedure €=1512

17 5 ost Cited Case

Title VII plaintiff was not entitled to discover in-
formation about “other terminated employees, in-
cluding their race™ because that information was
not requested in his interrogatory; plaintiff was
only entitled to discover potential witnesses with
knowledge of facts underlying the lawsuit.

[9] Federal Civil Frocedure £==1275

170Ak1275 Most Cited Cases

If a potential witness in Title VII case was an em-
ployee of the defendant and defendant agreed to
produce for deposition or trial its employees vpon
reagsonable notice, defendant would be required to
provide plaintiff with the witness’ work address and
phone number; however, since no trial date had yet
been set, defendant had no obiigation to reveal the
witnesses it could cafl. FedRules Civ.Proc.Rule

26 A28 US.C.A.

1} Federal Civil Procedure €==1275
70Ak ost Cited Cage

For discovery purposes, names and qualifications of
the 265 applicants who were not chosen to be final-
ists were imrelevant to whether the employer dis-
criminated against plaintiff when he chose success-
ful candidate. Fed.Rules Civ.ProcRule 26. 28
US.CA,

[11] Federat Civil Procedure €=+1676.1

Page 2

L70AkI676 1 Most Cited Cases

111] Federal Civil Procedure €=21678
170Ak1678 Most Cited Cages ‘
Title VII defendant would be required to respond to
untimely requests for admissions where plaintiff
served the requests 28 days before the close of dis-
covery, and defendant's duty to answer the requests
fell only two days outside the prescribed discovery
period, and where defendant had moved to enlarge
the discovery period without bringing deadline dis-
pute to light. Fed Rules CivProc.Rule 36, 28
1.S.C.A.

{12] Federal Civil Procedure €==21361

170Ak1361 Most Cited Cases
(Formerly 170Ak1271)

J12] Federal Civil Procedure €~>1364
170A%3364 Most Cited Cases
{(Formerly 170Ak1271)

It is not an appropriate exercise of the judicial su-
pervision of discovery fo issue a protective order to
prevent counsel from asking a question that is irrel-
evant or so inepfly phrased that it can be comn-
demped as vagus or ambiguous. .

[13]j Federal Civil Procedure €<=>1278

ki2? ited Case
Preclusion from offering testimony at trial reguires
a showing that the violation of the rule or of the
court's orders perfaining to discovery is so pross
that no lesser sanction is appropriate.

[14] Federal Civil Procedure €-21278
170AKI 278 ited

[14] Privileged Communications and Confidenti-
ality €22

3l 2 Most Cit e

Withholding of privilege log may subject a party to
discovery sanctions and may be viewed hy the court
as a waiver of any prvilege or protection,

Fed, Rules Civ.Proc.Rule 28, 28 U8 C.A.

[15] Federal Civil Procedure €-—=1483
170Ak1483 Most Cited Cases

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Failure to object in a timely fashion to interragator-
ies constitutes a waiver of any objections unless
good cause is shown, Fed Rules Civ Proc. Rule 33,

[16] Privileged Communications and Confidenti-
aljty €22
33 2 Most Cited Cas

(Formerly 410k222)
Federal Rules of Civil Procedure do not require the
filing of a privilege log when a party claims a priv-
ilege as to a deposition question or an interrogatory;
a party can comply with the reguirement of applic-
able rule by otherwise communicating sufficient in-
formation to enable other parties to assess the ap-
plicability of the privilege or protection. Fed.Rules
Civ.Proc Rule 26(b¥5), 2B 11.8.C. A,

*8 William P. Fadey, John F. Karl. Jr., McDonald
& ¥arl, Washington, DC, for Plaintiff,

Ratherine Anne Goetzi, Ronald I. Tiseh, Littter
Mendelson, Washington, DC, for Defendant.

MEMORANDUM OPINION
FACCIOLA, United States Magistrate Judge.

This Titie VI case has now generafed eighteen mo-
tions that must be resolved, The motions fall into
two categories. First, there are procedural motions,
some of which ask the presiding judge, Judge
Kennedy, to modify deadlines he has set for the end
of discovery and the filing of dispositive motions.
These motions are not before me, but I have re-
soived others that seek the modification of dead-
lines pettaining to discovery motions. Second, there
ate discovery motions filed by the parties secking
various forms of relief and they are before me.

*¢ INTRODUCTION
Roy Banks (“plaintiff””), an employee of the Senate
Sergeant-at-Arms ("SAA" or “defendant") claims
that 1} he was denied a promotion to branch man-
ager because of his race or gex; Z) he was retaljated
against for seeking counseling with the Office of
Compliance; 3) he was subjected to a hostile work
environment based on his race, age, alleged disabil-

Page 3

ity, or sex; 4) he was discriminated against because
of his sex; 5) he was denied leave under the Family
and Medical Leave Act because of his sex, race, or
the fact that he filed complaints of discrimination;
6) he was denjed an accommodation for his disabil-
ity: 7) he was denied disability leave; R) he was ter-
minated because of his race, age, aileged disability,
sex, or in retaliation; and 9) SAA improperly
handled his compensation claims, Defendant’s Mo-
tion for Summary Judgment, page 1.

DISCUSSION
1. Procedural Posture

Some of the motions filed by the defendant, SAA,
seek to compel plaintiff to provide discovery. Both
plaintiff and defendant have filed mumerous discov-
ery motions. However, defendant has also moved
Judge Kennedy to extend the time within which to
complete discovery and file motions for summary
judgment. Judge Kennedy, however, did not rule on
defendant's motion for an extension of the previ-
ously established deadlines for the completion of
discovery and the filing of motions for summary
judgment. Confronted with these deadiines, SAA
filed #s motion for summary judgment, Despite that
filing, 1 will now resolve the outstanding discovery
motions in the order they were filed.

1. Analysis

A. Plaimtiff’'s Motion fo Strike Portions of Alvin
Macon's Errata Sheet [# 20]

ule ey of ederat Rules of Civil Pro-
cedure grants a witness the right to make changes in
form or substance in her deposition provided the
witness signs a statement indicating the changes
and the reasons for them.

FNi. Unpless otherwise indicated, refer-
ences to a "Rule" are to the Federal Rules
of Civil Procedure,

[1] i a motion for summary judgment has been
fited, the wifness's modifying what she said can so
disrupt the movant's legal argurnents that courts

© 2009 Thomson Reuters, No Claim to Orig. US Gov. Works.
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may hesitate to permit the change despite the literal
command of Rule 30(e) that it be permitted. [FN2]

FN2. Ins the reported cases, the courts have
not been consistent. Courts have refused to
make a change at all, re-opened discovery
to permit the movant to interrogate the wit-
ness as to the change she wishes to make,
permitted the change (leaving to the court
the task of assessing the significance of the
change for the motion before it), or permit-
ted the change only upon a particular
showing. See Bum v, Board of Counry
Commissioner 3d 1275, 1282-83
{16 Q:ZOO&) iigg} Z v, Ciricorp Diners

lu F.3d 103 .02d Cir. ;
Gargia ueb] uniy Clyb, 2 2d

2 3..1242 gi th, Cir.2002), Thorn, v,

strand ace 1 7.E3

553 389 {7th gu,gﬁg Y, Summerhouse y.
HCA_ Heglth Services of Konses, 216
ZRD, 502 (D Kan 2003, M
ting_ Co. epsico, Inc, 20

S11506_(D.Kan.2002): Walker v Ygligw
Freiphr Svstems Ing., 1999 WL 655364
(ED.La. Qct. 19, 1099) Rigs v Welch
i&m&&w) Rips v

47F 3 4).

(2] it is clear, however, that SAA is not relying on
either Macon's testimony as given or as to be cor-
rected to establish that there is no genuine issue of
materjai fact and SAA is entitled to judgment. 1
have reviewed that motion and its attachments and
cannot find a single reference to Macon, let ajone
his deposition. The motion to correct the deposition
is, therefore, academic and raises a question that is
beyond the court's jurisdiction and must be denied.

Los Angeles v. Lyons. 461 U5, 935, 103 S.Ct. 1660,
15 L.E4.24 675 31

If the motion for summary judgment is denied and
Macon is called as a witness and impeached with
the portion of the deposition he is trying to correct,
there will stili be time enough to consider Macon's
application. Untfi that occurs, however, the ques-

Page 4

tion presented by this motion is premature, hypo-
thetical and non-justiciable, Id.

*10 B. Defendant’s Motion for a Protective Order
Jrom Supernumerary Intervogatories [# 29]

1. The Problem
By his Order of January 5, 2004, Judge Kennedy
restricted the parties in these three consolidated
cases to 30 interrogatories. Before that Order had
issued, plaintiff served two sets of interrogatories.
According to plaintiff, the first set of interrogator-
jes was comprised of nineteen questions and the

- second eight, for a total of twenty-seven, SAA sees

it differently, insisting that one question in the first
set (number B) and seven in the second set
(numbers 1-6 & B) contained subparts and, when
those subparts are counted as separate interrogator.
ies, plaintiff has propounded many more interrogat-
ories than Judge Kennedy permitted by the January
5, 2004 Order.

2. Analysis
When Rule 33(a) was amended to limit the number
of inferrogatories that can be propounded, the
draftsmen appreciated that the numerical restriction
could be evaded by “joining as ‘subparts' questions
that seek information about discrete separate sub-
jects." Fed R.Civ.P. 33 advisory committee's note.
Therefore, the numerical limitation in the rule is
stated as "not exceeding 25 in number including all

discrete subparts.” Fed R.Civ.P. 337a).

Identifying a "discrete subpart” has proven diffi-
cult. While a dracomian approach would be to view
each participial phrase as a subpart, [FN3] the
courts have instead atternpted to formulate more
conceptual approaches, asking whether one ques-
tion is subsumed and related to another or whether
each question can stand alone and be answered #rre~
spective of the answer to the others, Kendgll v. GES
Exposition Services, 174 FRD, 684 (. Nev.1997),
But, as another court has stated, this is anything but
a bright-line test. Safeco. of America v. Rawstron,
181 FRD, 441, 445 (C.0D.Cal . 1998). It may also
beg the question presented,

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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EN3. See Paldez v. Ford Motor Co.. 134
ERD. 296 (D Nev. 19913,

Perhaps 4 more pragmatic approach, reminiscent of
Justice Stewart's memorabie "definition” of pomo-
graphy, [EN4] wouid be to look at the way lawyers
draft interrogatories and see if their typical ap-
proaches threaten the purpose of the rule by puiting
together in a single question distinct areas of in-
quiry that should be kept separate.

Tacobellis v. i 3 .3, 184
197, 84 8.Ct. 1676, 12 L.RBd2d 793
(Stewart ., concurring) (stating, as to por-
nography, "I know it when I see it").

The first and most obvious example is the combin-
ing in a single interrogatory of a demand for in-
formation apd a demand for the documents that per-
tain fo that event. Clearly, these are two distinct de-
mands because knowing that an event occurred is
entirely different from leamning about the docu-
ments that evidence it occured. Thus, a demand for
information about a certain event and for the docu-
ments about it should be counted as two separate
interrogatories,

Lawyers, sensitive to the numerical restriction, also
subdivide interrogatoties so that after they imtro-
duce a fopic, they demand to know in detail all the
particulars about it, frequenily introducing their
specific demands with the phrase "including but not
limited to.* Thus, they may ask their opponent to
state whether a particular product was tested and
then demand to know when the tests occurred, who
performed them, how and where they were condue-
ted and the result, In such a situation, all the ques-
tions refate to a single topic, testing, and it wouid
unfair and draconjan to view each of the demands
ag a separate jnterrogatory. This approach ends,
however, the moment the interrogatory introduces a
new topic that is in a distinct field of inquiry. Thus,
in the "testing" example, asking how the resuits of
the tests were used in any advertising about the
product's fitness for a particular purpose wouid
have to be viewed as a separate interrogatory.
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After reviewing the interropatories at issue, I find
myself agreeing with SAA ag to interrogatory § of
the first set and interrogatories 2, 5, 6, and & of the
second set, insofar as these interrogatories first de-
mand information *11 and then demand the docu-
ments pertaining to ii.

I also find, however, that SAA is arguing in favor
of using the draconian approach of counting every
subdivision of an interrogatory as a separate ques-
tion, I rejected that method as unfair, For example,
in objecting to interropatory 4 of the second set,
SAA insists that asking about what duties plaintiff
was given or had taken away is distinct from asking
who added them or took them away. Those two top-
ics are to¢ intimately and logically comnected to
have to be divided into two separate questions.

However, since several of the remaining interrogat-
ortes do speak to more than one topic, they must be
counted as more than one. I will now explain what I
mean more specifically as to each of these interrog-
atories,

a. Interrogatory 2 of the Second Set

[3] In addition to demanding documents, this inter-
rogatory raises three topics: I) plaintiffs evalu-
ations, 2) plaintiffs logs of certain duties because of
them, and 3) what information was provided to the
evaluators and from whom did it come. Thus, in-
cluding the demand for docurents, I find that this
compound question should be counted as four inter-
rogatories.

b. Interrogatory 3 of the Second Set
(4] This mterrogatory speaks first to the SAA's gen-
era} hiring practices and then to the hiring of the
person for the position of Manager for the Capito]
Facilities. As those are separate topics, this ques-
tion should be coumnted as two interrogatories.

c. Interrogatory 6 of the Second Set
[3] This interrogatory speaks to two distinct fopics:
1) the determination that plaintiff was not entitled
to disability leave and 2) the number of employees
in the past ten years who were denied disability
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leave, Since this question also seeks documents, it
should be counted as three interrogatories.

By my celeulations, plaintiff propounded eight
more -interrogatories than permitted, [FNS] T can
either grant plaintiff leave to exceed the number
permitted by Judge Kennedy's Order, permit
plaintiff to propound a new set of interrogatories
that complies with the Order, or grant 2 protective
order, relieving the SAA of the obligation to answer
the last eight interrogatories to which SAA objec-
ted, interrogatories 4, 6, and 8,

FNS. Plaintiff propounded twenty-seven
interrogatories but in my view they should
be counted as thirty-eight. Plaintiff was en-
titled to propound thirty, leaving a balance
of eight. .

I will not grant plaintiff leave to exceed the number
of interrogatories permitted by Judge Kennedy; ju-
dicial orders are to be obeyed, not ignored. [ appre-~
ciate that some sections of the interrogatories that
demand documents may just as easily be considered
Requests for Production of Documents. I do not
know whether plaintiff psoponnded any such Re-
guests and if it did not, it may not be necessary to
issue a protective order because once the demand
for documents now made in the interrogatories are
formulated as Requests for Production, SAA may
be willing to answer the interrogatories that remais.

To soive this prablem, I am going to demand that

the parties do something that, in my judgment, they

bave yet to do: cooperate. The pleadings in this
case indicate to me that these lawyers have all but
ignored the obligation imposed by Rule 7(m) of the
Local Civil Rules, that they conscientiously attempt
to resolve discovery matters before presenting the
issue to the court. While the parties clzim in their
motions that they have fulfilled this responsibility,
all they seem to do i5 to exchange nasty letters and
equally nasty phone calls. ¥ now will provide them
with the opportunity fo forge a compromise. [ ex-
pect them to meet and attempt to agree on what
documents will be exchanged and what interrogat-
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ories will be answered, now that they have the be-

‘nefit of my thinking. I certainly bope that they can

resolve their differences and relieve themselves and
the court of further time and expense. If they cannot
resolve their differences, within two weeks, they
shall advise me by praecipe that they cannot and I
wiil return to the issues presented by this motion,

*12 C. Defendant's Motion o Compel Discovery
From the Office of Complignee {"D's Mot. to Com-~
pel™) [# 36]

Plaintiff invoked the mandatory conciliation and
mediation provisions of the Congressional Ac-
countability Act, 2 1LS.C. § 1401-1403 ("CAA™.
[FNE] In a prior opinion, I stated of these provi-
sions:

FNG, All veferences to the United States
Code or the Code of Federal Regulations
are to the electronic versions that appear in
Westlaw or Lexis.

In subjecting agencies within the legislative
branch to monetary liahility for claims of race
and other discrimination, Congress created a gys-
tern that requires an employes of such an agency
who complains of such discrimination to engage
first in counseling and thep mediation. 2
.S.C.A, 88 1401 & 1402 (1997). Once counsel-
ing and mediation have ended, the employee
" must make z2n election. *161 He can either file an
action in a district court or initiate an administrat-
ive proceeding by filing a complaint with the Of-
fice of Compliance. 2 1.8.C.A. § 1404 (1997, If
the employee chooses the administrative remedy,
a hearing officer resolves the case and either
party may appeal that officer's deeision to the
Board of Directors of the Office of Compliance.
2 UB.CA. § 1406 (1997). Appeal of the de-
cisions from this Board lies in the United States
Court of Appeals for the Federal Circuit, 2
Congress has elected to shield portions of this
process from public inguiry. First, ali counseling
and mediation “"shall be strictly confidential® 2

© 2009 Thomson Reuters, No Claim to Orig. US Gov, Works.



222FR.D.7
222FRD.7
{Cite as: 222 F.R.D. 7}

US.CA. 4 1416(a] & (b) (1997). Additionally,
“all proceedings and deliberations of hearing of-
ficers and the Board, including any related re-
cords, shall be confidential® 2 _U.8.CA. §
1416(c) (1997). The only cxception pertinent
here would be for the fina] decisions specified in
21.8.C.A § 141605 (1997, ie., those made by
a hearing officer or the Board of Directors in fa-
vor of an employee or by the Board if it has re-
versed the decision of a hearing officer in favor
of an employee. 2 11.S.C.A, § 1416{) (1997).

; : ard,

SAA served a subpoena upon the Office of Compli-
ance, created by Congress to, infer alia, supervise
the counseling and mediation processes, demanding
production of the documents plaintiff submitted to
the Office of Compliance, including his requests for
counseling and mediation and the documents
provided him. D's Mot. to Compel, Exhibit 1,
Schedule A.

The Office of Compliance, citing the confidentiality
provisions of the CAA, discussed in my earljer
opinion, resisted surrendering the forms that
plaintiff filled out to commence the conciliation
process in the six instances where plaintiff invoked
the process. SAA insists that the documents alone
will permit it to asceriain whether plaintiff in fact
exhausted the administrative remedy. See Halcomb
v. Qffice of the Senate Sergegni-at-Arms, 209

E.Supp.2d 175 {(2.D.C.2002) (administrative rem-
edy provided by the CAA must be exhausted as

pre-condition to suit in the District Court).

I believe that in its present posture this case does
not present an actual gquestion for me to decide.
Whalever may be the proper resolution of the ab-
stract question that is raised by the enforcement of
a subpoena issued by the employing agency and re-
fused by the Office of Compliance, the Teal ques-
tion is whether the plaintiff, having elected to pur-
sue a case in the District Court, may nevertheless
insist that the confidentiality provisions of the CAA
bar its oppenent from seeing the documents he filed

Pape 7

to invoke the conciliation process when those docu-
ments are relevant to a defense that the employing
agency wishes to investigate and, if appropriate, as-
sert. Thus, in my view, T am going to insist that
plaintiff show cause why I should not order the Of-
fice of Compliance to comply with the subpoena, If
plaintiff has no objection, I will hear from the Of-
fice of Compliance ag to why it should still not be
compelied fo comply with the subpoena. 1 will per-
mit SAA to be heard as to all issues presented, once
plaintiff responds to the order to show cause.

*13 D. Defendant’s Motion to Compel Discovery
Jrom Plaintiff (# 37}

Defendant claims insufficiencies in plaintiffs re-
sponses o interropatories and requests to produce
docwments.

1. Interrogatories

In interrogatories 1 and 2, SAA asked how Count
IIL and Count IV of the complaint set forth a dis-
tinct cause of action from Count IT and what [epal
theories animated Counts III and IV. In response,
plaintiff first objected on the grounds that the ques-
tion "seeks an answer o a pure question of Jaw" but
then proceeded to provide a lengthy answer.

[8) First, plaintiff's objection is inappropriate. A
party's opinions and contentions are discoverable
by interrogatory. See Fed R.Civ.P, 33{c} & advisory
comtmilttee’s note ("As-to requests for opinions or
contentions that cali for the application of law to
fact, they can be most useful in namrowing and
sharpening the issues, which is a major purpose of
discovery.™). Asking a party how omne count of his
complaint differs in its legal theory from a second
count is perfectly lepitimate.

Second, I have read the answers plaintiff provided,
and I am afraid that I do not understand how the an-
swers to the interrogatories actually speak to the
guestion presented. Plaintiff will, therefore, have to
provide a much clearer explanation of how the
counts differ in legal theory from each other. The
crucial poimt is not what evidence plaintiff will
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tender in support of each count but how the claim
made in one count is different from and not duplic-
ative of another,

1 disagree, however, with SAA's contention that
plaintiff's answer to SAA's interrogatory 11, that
asked plaintiff to indicate how he was victimized
by sexual diserimination, is inadequate and find
that it answers the interrogatory sufficiently.

2. Requests for Production of Documents
a. Fee Agreements

[71 Plaintiff refuses to produce his fee agreement
with bis counsel. While [ agree that agreements as
to fees are not privileged, [FN7] they become reiev-
ant, at best, when plaintiff prevails and seeks a fee.
Whether such apreements are discoverable and
whether plaintiff waived the privilege by his al-
legedly untiniely response to the request to produce
can wait until then. In the meanwhile, I reject the
notion that there may be someone else paying coun-
s5el's fees other than plaintiff as too fanciful to justi-
fy compeliing production of the fee agresment. Fur-
thermore, assessing ope's setflement posture by
knowing what one's opponent is paying counsel is
not a legitimate use of discovery; discovery secks
Televant evidence, not ammunition for settlement
discussions, as welcome as they may be.

EN7. Edna Selan Epstein, The Attorney
Client Privilege and the Work-Product
Doctrine, at 67 (4th ed.2001}.

) b. Mitigation
SAA propounded three requests for documents per-
taining to plaintiffs seeking and securing work
since being fired and to his application (if any) for
disability retirement. Resisting SAA's motion to
compel a response, plaintiff represents to the court,
through his counsel, that plaintiff “does not have
any documents that he did not tum over to Defend-
ant" Banks' Oppesition to the Sergeant-at Arms'
Motion to Compel Discovery from Plaintiff at 15, 1
will, therefore, deem plaintiff to have represented
by his counsel, ap officer of this court, that there
are no documents sought by any of SAA's Requests
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for Production of Documents that have not heen
turned over to SAA. If that representation proves
not o be correct, SAA may seek sanctions.

E. Plaintiff's Motion Pursuani to Rule 37 io Compel
Defendant to Answer Plaintiff’s Request for Infer-
rogatories ("P's Mot. to Compel”) [# 38]

Plaintiff moves the court to order defendant to an-
swer fully and completely Plaintiff's First Set of In-
terrogatories, Request Numbers 2, 4, 3, 16, and 18,
[FN2] I will consider each Interrogatory Request in
turm.

ENS. Defendant has agreed to supplement
Request Numbers 6, 8, 10, 12, 13, and 14
but has not yet provided the supplsmental
responses. It shall do so within 30 days of
the issuance of this Memorandum and
Opinion.

#14 1. Interrogatory Number 2

Plaintiffs Interrogatory Number 2 states:
ldentify by name, current address, job title, and
telephone number each and every person with
knowledge of the facts which are the subject of
this lawsuit, such identification shail include a
surnmary of the facts and information for each
witness defendant expects to testify in this matter
on behalf of defendant.

In response, defendant provided the names and con-
tact information of several managers at SAA, as
well as the subjects about which each person had
knowledge. Two witnesses were Hsted as having
knowledge about "the selection process used in
2001-2002 regarding the Branch Manager of Capit-
ol Faciljties position." P's Mot, to Compel, Exhibit
B at 5-6. Another witness was identified as the se-
lecting official. Jd. at 6. Defendant also stated that
it had not yet identified the witnesses whom it in-
tends to call at trial. P's Mot. to Compel at 7-8.

Plaintiff contends that defendant's response is inad-
equate and that he is entitied to discover: 1} addi-
tional information regarding other terminated em-
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ployees, including their race and 2} pemsonne! in-
formation conceming the officials involved in se-
lecting the finalists for the Manager of Capito] Fa-
cilities and in making the decision to terminate him.
Id. Plaintiff also insists that defendant has refused
o disclose the names of other employees that have
information regarding the facts noderlying the in-
stant lawsuit. Id. at 8.

Defendant claime that in his motion, plaintiff seeks
information that he did not seek in the initial inter-
rogatory, namely information regarding other ter-
minated employees. Defendant's Opposition lo
FPlainiiff's Motion to Compel Defendant to Answer
Plaintiff's Request for Interrogatories ("D's Opp. to
Mot. to Compel™) at 6, Defendant also argues that
he should not be compelted to respond to Interrog-
atory Number 2 because it seeks information pro-
tected by the work-product privilege, f.e, the iden-
tification of his tria} witnesses and z summary of
their expected testimony. Id. at 3. In addition, de-
fendant maintains that the interrogatory is ambigu-
out and overbroad because it seeks al] witnesses
with knowledge of the "facts" that are the "subject
of this lawsuit." Id. at 5-6, Rather, according to de-
fendant, because plaintiff incindsd a wide variety of
aflegations in his complaints and because he failed
to clarify the information he sought before filing
the instant motion, defendant should not be re-
quired to provide apy additional information in re-
sponse to this interrogatory. Id

[B] Defendant is, in part, correct in its argument.
Pieintiff is not entitled fo discover information
about "other terminated employees, including their
race” because that information was not requested in
the interrogatory. Plaintiff is only entitled to dis-
cover potential witnesses with kmowledge of facts
underlying the lawsuit. As defendant points out,
however, plaintiff's conplaints contain many alleg-
ations, and determining “each and every person"
who may have knowledge of each fact alleged by
plaintiff may be near impossible. In addition, in his
motion, plaintiff names the very witnesses he wants
defendant to disclose. For example, plaintiff lists
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the names of SAA empioyees he believes have
knowledge of the facts underlying the lawsuit. P's
Mot, to Compel at 8. In addition, plaintiff states
that, via the depositions of other witnesses, he has
leamed the identity of the official who made or
confirmed the decision to terminate him. Plaintiff's
Reply in Further Support of His Motion to Compel
Defendant to Answer Plaintiff's Request for Inter-
rogatories {"P's Reply to Mot, to Compel") at 5-6,

Therefore, 1 will order defendant to provide the
business addresses and phone numbers of the wit-
nesses plaintiff has named in his motion and reply:
Alvin Macon, Karen Miller, Karen Eflis, Mr.
Banks' warehouse co-workers, Ms. Goldring, Ms,
Coates, Keith Kennedy, Mr, Pickle, Catherine
Brooks, and Ann Harkins. In addition, even though
it may be impossible to identify each and every per-
son who knows something--no matter how trivial-
-about the instant action, the Federal Rules of Civil
Procedure require pasties, as part of their injtial dis-
closures, to provide "the name and, if known, the

. address *15 and telephone number of each indi-

vidual likely to have discoverable information that
the disclosing party may use to support its claims or
defenses...." Fed R.Civ.P. 26(aINA) (emphasis
added). In addition, it is not only appropriate but -
also necessary for defendant to identify with spe-
sificity the people who were the decisionmakers in
this case. Therefore, ! wiill order defendant to
identify clearly all individuals who reviewed or su-
pervised plaintiff's work and all individuals who re-
viewed his application for the position he sought.
Defendant must also disclose the officials that: 1)
narrowed the candidate list to two finalists, 2) made
the final selection for the Branch Manager position,
and 3) decided to terminate Mr. Baoks, [FN9}

FN9, The identities of some of these indi-
viduals may have already been provided to
Mr. Banks via deposition testimony or oth-
er discovery methods, but to clarify mat-
ters, especially in light of the barrage of
discovery dispwtes currently before the
court, ] will order defendant to provide this
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information in a single document.

[9] I a potential witness is an employee of the de-
fendant and defendant agrees to produce for depos-
ition or trial its employees upon reasonable notice,
defendant nwst provide plaintiff with the witness’
work address and phone number. See Haters y
United States Capitol Police Board, 216 FR.ID,
153, 164-65 {D.D.C.2003) ¢stating that, under sim-
itar circumstances, providing home contact inform-
ation would be unnecessary), Otherwise, defendant
must provide that witness' home address and phone
namber if they are known,

As for witnesses expected to be called at trial, T will
not order defendant to disclose their names, nor
will I order defendant to produce a summary of the
witnesses' anticipated testimony. Such a request is
premature. Under the local and federai rules, a
party must provide such information, but if need not
do so until it makes its prefrial disclosures, at least
thirty days before trial or upon submission of its
pretrial statement. Fed. R. Civ. Prg. 26(a){3); LCVR
16.5(b). Since no trial date has yet been set in this
cage, defendant has no obligation to reveal the wit-
nesses it may call. In addition, requiring defendant
fo disclose the names of witnesses he anticipates
calling would violate the work-product privilege.
As ] explained in another case:
Defendant is not entitied to the exact list of wit-
nesses planning to testify as of this date,
Fed R.Civ.P. 26a)(3) only requires the plaintiff
to give names of certain witnesses who plaintiff
expects to testify at trial, at least 30 days prior to
trial or upon submission of his pretrial statement.
Local Rule 209(b}1)(iv). Thus, the piaintiff has
no duty to disclose the exact witnesses he intends
to cail until then,... The disclosure defendant re-
quests of the names of the witnesses who
provided statements to plaintff's counse! crosses
the boundary into wotk product because the
names requested are interwoven with the prepara-
tion of plaintiff's casc. Here, the plaintiff decided
from zl} of the employees of the IRS with poten-
tially relevant information who he wanted to in-
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terview, Clearly such decisions constitute
"strategy” and a lawyer's "mental process” in pre-
paring for litigation. This information is therefore
work product and not discoverable information.

Chipergs v, Rubin, No. CIV.A. 96-130. 1998 WE
531845, at*1 (D D.C Aug, 24, 1998).

2. Interrogatory Number 4

Plaintiff's Interrogatory Number 4 states:
Identify by name, address, and social security
number and position applied for, all persons who
have applied for any position at the Office of the
Senate Sergeant at Armns and Doorkeeper of the
Senate which Plaintiff applied to, whether the ap-
plication was oral or written during the period of
December 1995 through the present, including
the date of the application and whether the person
was nitimately hired.

Defendant objects to this interrogatory on grounds
of relevance, overbreadth, undue burden, and inva-
sion of privacy of third parties. D's Opp. to Mot. to
Compel at 8-9. In response to the interrogatory, de-
fendant stated that 267 people applied for the posi-
tion of Branch Manager of Capitol Facilities and
that plaintiff and Ralph Rouse, the selectee, were
the only two finalists.

*}6 Plaintiff finds defendant's response to be inad-
equate [FN10] because it failed fo identify any of
the 265 other applicants, Plaintiff summarized his
dissatisfaction and frustration with defendant’s re-
sponses by stating that he believes be is entitled to
discover "whether ali of the African-Americans
who applied for the position were similarly or bet~
ter qualified than Rouse." P's Mot. to Compel at 9.

EN10, Plaintiff also criticizes defendant's
response because defendant failed to
provide contact information for Mr, Rouse,
However, Mr. Rouse's contact information
was provided in response to Interrogatory
Number 2. Plaintiff also objects to defend-
ant's failure to provide informatjon regard-
ing whether the other 265 applicants were
ultimately hired in the Branch Manager po-
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sition or another position. As defendant ex-

"plaing in its opposition, however, this criti-
cism is frivolons. D's Opp. to Mot to
Compel at 8 n. 7. Because defendant ex-
plained that Mr. Rouse was hired for the
position, it can be easily inferred that none
of the other 266 applicants were selecied
for the job. In addition, because plamtiff
applied only to be Branch Manager, that is
the only position for which information
was sought in this interrogatory. Id.

Defendant maintzins that the names and qualifica-
tions of the 265 applicants, besides plaintiff, who
were not selected as finalists and, therefore, not
presented to SAA for consideration are irrelevant.
D's Opp. to Mot. to Compel at 9. Defendant also
claims that disclosing such information would con-
stitute an unwarrented intrusion into the privacy
rights of the other applicants. Id. at 9-10.

{10] Defendant is correct. The names and qualifica-
tions of the 265 applicants who were not chosen to
be finalists are irrelevant to whether the selecting
official discriminated against plaintiff when he
chose Mr. Rouse. In addition, while the information
may be relevant to whether the initial review of ap-
plicants was discriminatory, plaintiff cannot claim
that he was discriminated against during the first
round of application decisions because he survived
that round and was named as-a-finalist. In addition,
knowing the identities of the 263 applicants would
only be helpful to plaintiff if he knew their races,
but plaintiff did not seek that information in the in-
terrogatory and defendant has stated that it did not
collect datz on the applicants’ racial backgrounds.
Therefore, the information requested in Interrogat-
ory Number 4 is irrelevant to plaintiff's lawsuit, and
I will not competl defendant to respond.

3, lterrogatory Number 5
Plaintiff's interrogatory Number 5 states:
For each of the employees identified in Number
"4" above, state with specificity each and every
reason Why each employee was offered a position
or the reasons the person was not offered 2 posi-
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fion.

In light of my discussion regarding Interrogatory
Mumber 4, I will similarly not compe] defendant to
provide this information.

4. Interrogatory Number 16
Plaintiff's Interrogatory Number 16 states:
Please completely identify all witnesses you ex~
pect to call at trial, including the expected nature
of their testimony.

For the reasons stated in my discussion of Interrog-
atory Number 2, 1 will similarly not order defendant
to provide plaintiff with this information.

5. Interrogatory Number 18

Curiously, in his motion to compel, plaintiff lists
Interrogatory 18 but fails to explain why he is seek-
ing a court order compelling defendant to respond
more fully to this interrogatory. Defendant also
fails to address the particulars of Interrogatory 18,
[EN11] Because neither party addressed the merits
of this request, I will not compel defendant to file
any supplemental responses to this interrogatory,

EN11. Ostensibly because of defendant's
failure 1o address Interrogatory Number
18, plaintiff states that defendant "con-
cedes the motion" as to Interrogatory Num-
ber 18. P's Reply to Mot. to Compel at 10.

F. Defendant's Motion for a Protective Order from
Plaintiff's Request for Admissions; Reguest for Ex-
pediled Ruling ("D's Mot. for P.O."} [# 47]

[11] Defendant has moved the court for a protective
order from answering plaintiff's 150 requests for
admission, claiming that requests *17 for admis-
sions were not tinely served. D's Mot. for P.O. at 1.

Plaintiff's requests for admissions were hand-
delivered on January 20, 2004, I4. at 3. Under
Rule 36, defendant’s response was due on February
19, 2004, thirty days after the requests were served,
However, according to the court's original schedul-
ing order, all discovery was schedufed to close by
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Febroary 17, 2004. Therefore, under the origimal
scheduiing order, the requests for admission were
untimely. See Eed R.Civ.P. 36; Gluck v. Ansett dus-
tralig Lid, 204 ER. 17.219-20 L C.2001

(finding that the "“text, structure and purpose of the

federal rules ... suggest that service of plaintiff's re- -

quests for [admissions] was subject to the discovery
deadline"). See also Toone v, Fed Express Coip..
Mo, CIV.A, 96-2450, 1997 WU 446257, at *§
B.0.C. Juiv 30. 1997) (finding that plaintiff's mo-
tion to compe] responses to his requests for admis-
sions should be denied because of untimely service,
failure to file a motion fo extend the discovery
deadline, and failure to file a motion to shorten the
time for defendant's response).

On February 5, 2004, however, the court granted
defendant's motion to amend the discovery sched-
ule, [FN12] Under the amended order, discovery
was sef to close on February 24, 2004, The court
aiso extended each party's deadlines for responding
to outstanding discovery by one week Thus, ac-
cording to defendant, its new deadline to respond to
the requests for admission was February 26, 2004.
ld. at *3,

FNi2, The court ordered: "The defendant
shall have an additional week to respond to
discovery and to file any opposition or
reply briefs; plaintiff shall have an addi-
tional week to respond and to file any op-
position or reply briefs. The discovery cut-
off date is extended to February 24, 2004."
February 5, 2004 Minute Entry.

Under the original scheduling order and according
to the revised discovery schedule, the requests for
admissjons were untimely. However, plaintiff
barely missed the deadline, He served the requesis
28 days before the close of discovery, and defend-
ant's duty to answer the requests fell only two days
outside the prescribed discovery period.

These facts are clearly distinguishable from the el-
eventh-hour sifuations in which this court has pro-
tected a party from answering untimely requests for
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admissions. In Ghluck v. Ansett Australia Lid,
plaintiff submitted requests for admissions within
one week of the discovery deadline. Gluck, 204
FRD. at 218, In Toone v. Fed. Express Corp. the
requests for admissions were served on the same
day that discovery was sot to close, and under the
Rules, the defendant had unti] the day of the origin-
al tria} date to respond. Toore, 1997 WI 446257, at
8

In a situation more analogous fo this one, the
Southern District of New York required a party to
respond to untimely requests for admissions be-
cause: 1) they were only untimely by a day or two,
2) counsel explained that they were served on 2
Monday after a messenger failed to pick them up on
a Friday, and 3) the parties still had two months be-
fore the close of expert discovery. Revien Cor-
umer dual, v, Estee Lauder Cos, X
CIV.A. 3960, 2001 Wi 521832 at *] (8 DNY
May 16, 2001}, Similarty, plaintiff in this case
missed the deadline by only two days, and his
counse] explained that the requests were supposed
to be delivered 4 days earlier, Because of an emer-
gency closing at defendant’s office and an interven-
ing holiday weekend, however, the requests were
served the following Tuesday. Plainiifi’s Opposi-
tion 1o Sergeant-at-Arms' Motion for Protective Or-
der at 3. In addition, it was defendant that moved to
enfarge the discovery period, and it did so without
bringing to light this deadline dispute. In light of all
of these factors, I will order defendantto respond to
plaintiff's 150 requests for admisgions within 30
days of the date of this Memorandum Opinion. Giv-
en the confusion surounding the deadlines,
however, I will not grant plaintiff's cross-motion
for attorney's fees and costs [FN]3] related to this
motion.

ENI13. See Opposilion fo the Seargent-
At-Arms" Motion for a Protective Order
Jrom Plaintiff’s Reguest for Admissions
and Cross Moves for the Award of Attor-
ney's Fees and Costs [# 55].

*18 G. Defendant’s Motion for Protective Order
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Regarding Plaintiff's Rule 30/B)(6) Notice of Video
Deposition {# 57) and Plaintiff's Motion fe Pre-
clude Defendant from Offering Testimony Concern-
ing the Subject Matter of Plaintiff's Rule 30{bM06)
Notice of Deposition and Request for Attorneys’
Fees and Costs [# 59}

On February 10, 2004, plaintiff served a notice of
deposition upon SAA pursuant to Rule 30(b)(6). It
listed 35 topics on which testimony was sought. On
February 18, 2004, SAA advised plaintiff's counsel
that SAA would be moving for a protective order
within two days time. Plaintiff indicated he would
nevertheiess go forward with the deposition on Feb-
ruary 23, 2004, a Monday. On February 20, 2004,
SAA did file 2 motion for protective order object-
ing to several of the 35 topics as irrelevant because
they dealt with a matter (workmen's compensation
clalm) that was the subject of a pending motion to
dismiss. Thus, SAA filed its motion for a protective
order on Friday afternoon and the deposition pro~
ceeded the following Monday. Since neither Judge
Kennedy nor I sleep here on the weekends, it was
impossible for either of ug to rule on the motion for
a protective order; indeed, plaintiff still had 11 days
upder our Local Rules to respond to it. LCvR 7(b).

1. Supervision of Depositions Generally

[12] The premise of defendant's motion is that it is
an appropriate exercise of the judicial supervision
of discovery t issue a protective order to prevent
counsel from asking a question that is irrelevant or
so ineptly phrased that it can be condemned as
vague or ambiguous. The problem with that
premise is that, as [ have pointed out in this very
case, the federal courts do not permit a witness to
refuse to answer a guestion that is irrelevant. In-
stead, the witness must answer the question, subject
to the objection. On the other hand, if SAA has it
right, federal courts should go to the opposite ex-
freme and, when a 10(b)}(6) deposition is taken, not
only permit the witness to refuse to answer an irrel-
evant guestion but rule in advance as to what topics
are relevant,

Alternatively, a party can secure a protective order
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under Rule 26 wpon a showing of good cauge. Al-
though those words are designed to be malleable,
all can agree that insisting that a federal court act to
prevent the possibility that irrelevant guestions will
be asked at a deposition is completely unpreceden-
ted and would require the court to miicro-manage
the discovery process. That is the exact opposite of
what a court is supposed to be doing in enforcing
Ruje 1. In any event, the worst that can happen
when a party asks a 30(b){6) witness questions
about an irelevant topic is that the process wiil be
upnecessarily time-consuming. While there are
more pleasant ways to pass the time, that kind of
"burden” has to be endured in any deposition be-
cause, as I have explained, a wilness must answer
even irrelevant questions in a non-30(b)(6} depos-
ition. To have one rule for the ordinary deposition
and a completely different one for 30(b)(6) depos-
itions makes no sense, particularly when some law-
yers hardly need encouragement to make discovery
more expensive and when, given crowded dockets,
the court may not be able to act ag promptly as the
parties hope on a motion to preclude the party tak-
ing the 30(b){6) deposition from asking certain
guestions. Moreover, there is time and power
enough after the deposition has been taken $o pun-
ish the party or lawyer who wasted everyone’s time.
Thus, without precinding the possibility of reaching
a different decision in a case where there is more
obvious abuse, I will exercise my discretion in this
case and deny SAA's motion for a protective order.

[ appreciate that there remains open the necessity of
taking one or more 30(b){(6) depositions as to the
remaining 27 topics. I feel an urgent necessity to
supervise that process for several reasons. I have
reviewed carefully the list of topics in Plainfiff's
Rule 30(b)&) Notice of Video Deposition to De-
fendant's Office of the Senate Sevgeant af Arms and
Doorkeeper, In most respects, it certainly does not
describe with “reasonable particularity the matters
on which examination is requested.” Fed R.Civ.P,
30(b)(6). Instead, each of the topics reads like an
interrogatory or a section of a request for produc-
tion of documents. For example, topic 20 defines a
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“topic" as: "The sum and *19 substance of all con-
versations between Ann Harkins and any employee
of the SAD conceming Mr. Banks from January 1,
2002 and March 20, 2002, the date of those conver~
sations, where those conversations took place, the
reason for those conversations, the person who re-
guested that e conversation (which inciudes any
meeting) take place." I almost goes without saying
that this "topic” is absurdly overbroad; conversa-
tions about Mr. Banks® hair style or his new suit
cannot possibly be relevant to this Jawsuit,

I am afraid that many of the other “topics" suffer
from the same or similar problems. However, I
have neither the time nor the inclination to
*flyspeck” them. Instead, T wilt wipe the slate clean
and require the parties o attempt in good faith to
arrive at a mutually agreeable listing of topics for
the 30(b)(6) depositions that are to be taken and the
30(0)(6) witnesses who will speak to them. In arriv-
ing at that list, [ expect the parties to find fopics
that will insure that the 30(b)(G} depositions are
meaningful exercises in ascertaining information
that has not been previously discovered or are ne-
cessary to ascertain the position SAA took or takes
as to factnal and legal issues that have arisen. By
taking these depositions, ﬁlaintiff is certifying to
me that he will not ask questions that duplicate
questions previously asked of other witness or seek
information that he alieady has by virtue of re-
sponses to ofher-discovery devices. The kist of top-
ics, that will have to be approved by me before the
deposition is taken, will have to be consistent with
that certification.

2. The MeComish Deposition
I now turn to the McComish deposition.

(131 Plaintiff seeks an extraordinary remedy, the
preclusion from offering testimony at trial as to the
subject matter of Plaintiff's February 10, 2004 Ryle
30(b)(6} Notice of Deposition, Since that Wotice
covers every issue in the lawsuit, plaintiff is, in ef-
fect, seeking a default judgment. Such relief re-
quires a showing that the violation of the rule or of
the court's orders pertaining to discovery is so gross
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that no lesser sanction is appropriate. Zgnign v, Dig-

fuid lumbia, 2 R 24 3 2003},
I have reviewed the McComish deposition care-
fully, and I canmot find in it any basis for the rem-
edy plaintiff seeks. To the contrary, I find that Mc-
Comish answered conscientiousty and completely
the questions as to the specific things she did with
reference to plaintiff's demand that he be accom-
modated because of his asserted disability. [ appre-
cinte that plaintiff takes her o task for not investig-
ating certain matters, but she is under no obligation
to investigate anything if she otherwise answers the
questions on the basis of her knowledge. The courts
understandably guard against the gamesmanship of
a corporation, for example, naming as a 30(b}(6)
witness a person who knows nothing about the top-
ics and does nothing to inform himself about them
so that his deposition threatens to be a series of
cynical "I do not know" statements. See e.g., In re
Fitamins, Antitrust Lifigation, 216 FRD. 168
D.12.C.20033, There was nothing like that whatso-
ever in this case. The witmess explained what she
did in reference to the processing of plaintiff's re-
quest for an accommodation and identified other
persons who may have other information about that
topic and the somewhat related issue of plaintiff's
applying for workmen's compensation. Once she
spoke of what she did and of what others did or
might know, she fulfilled her responsibility. She
had no responsibility to investigate plaintiff's case
for him.

1 certainly appreciate that she refused to answer
certain questions as being beyond the scope of the
topics she agreed to testify to and refused to answer
others on the grounds of privilege. It is my inten-
tion, however, that once the parties have agreed
upon the proper topics for the remaining 30(b)(6)
depositions, they will then agree upon what
30(b)(6) witnesses will speak to what topic. Once
that is done, the areas that McComish refused to
discuss will have been covered by other witnesses,
rendering her refusal moot. As to the issue of priv~
ilege, it is my repeated experience that I cannot rule
on the jegitimacy of a claim of privilege in a depos-
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ition without knowing the context of the situation,
which can only be secured by my asgking the wit-
ness the circumstances in which the privileged
communication fook place. Hence, unless it is un-
necessary to do so, I intend to re-*20 commence
her deposition before me, and I will rule on the ap-
phication of the privileges claimed as to each ques-
tion in which they ere asserted. I will, however,
postpone resuming the deposition in my presence
until alf the other 30(b)(6) depositions are taken, so
that I can ask McComish additional questions. It
may well be that these other depositions may render
the agsertion of the privilege insignificant and the

resources that would be consumed in resolving

whether or not the privilege was properly claimed
can be conserved until then.

H. Plaintiff’s Motion to Compel Defendant to Fully
and Completely Respond to Plainiiff’s Third Re-
quest for Production of Documents and Provide
Identified Documents ("P's 2nd Mot. to Compel™) [#
61] and Plaintiff's Motion 10 Compel Defendant to
Provide Privilege Log and Moiion for an Order
that Defendant Has Waived Privilege as lo Re-
sponsive Documents Not Produced ("P's 3rd Mot.
to Compel®) [# 71}

1. Background History

On Yuly 30, 2003, Banks served his first document
request on SAA. See P's 3rd Mot. to Cosupel, Ex-
hibit A. On September 16, 2003, SAA responded.
See Id., Exhibit B, Rather than provide the respons-
ive documents along with a privilege log, SAA
withheld the documents and indicated that the doc-
umsents were privileged. Id.

On November 18, 2003, Banks served his second
document request on SAA. See id.,, Exhibit C.

On Yanuary 12, 2004, Banks served his third docu-
ment request on SAA. See id., Exhibit D. Banks
also requested by letter that a privilege log be
provided prior (o plaintiff's taking of depositions in
this matter. On February 23, 2004, SAA responded
to Bank's third document request, giving the same
response that it had previously. See id,, Exhibit G,
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On pumerous occasions, Banks attermpted to obtain
a privilege log from SAA, See id, Exhibits E, H, I,
end I. Finally, on March 23, 2004, SAA provided
Banks with a "comprehensive privilege log." De-
fendant's Opposition to Plaintiffs Motion to Com-
pel Production of ¢ Privilege Log ("D's 3rd Opp.™)
at 1.

2. Analysis .
Banks seeks the production of a privilege log by
SAA as well as ap order from this court declaring
that SAA has waived its assertion of any and ali
privileges as to these documents because the priv-
ilepe log was not produced in a timely fashion.
SAA coupters that the motion is now moot because
a privilege log has been produced. D's 3rd Opp. at
1. SAA also contends that it has not waived any
privileges and that the log itself provides Banks
with the information it needs to challenge, on a sub-
stantive level, the privileges asserted. Id. at 1-2.

a, Documents
Under Rule 26(b}(5), a party is required to submita
privilege log when asserting a privilege as to any
otherwise discoverable material:
When a party withholds information otherwise
discoverable under these rules by claiming that it
is privileged or subject to protection as trial pre~
paration materjal, the party shall make the claim
expressty and shall describe the nature of the
documents, communications, or things not pro-
duced or disclosed in a manner that, without re-
vealing information itself privileged or protectad,
wili enable other partizs to assess the applicabil-
ity of the privilege or protection.

[14] In addition, the withholding of such a privilege
iog may subject a party to sanctions under Rule
37(b)2) and may be viewed by the court as a
waijver of any privilege or protection. Fed. R.Civ. P.
26 advisory committee's note. See also dvery Den.
nison Corp. v, Foyr Pillors, 190 FRID. 1.2
(D.D.C.1999)

In the case at bar, while SAA did ultimately
provide Banks with a privilege log, it was not
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provided in a timely fashion. Nevertheless, a priv-
ilege log was provided and, therefore, the issue of
waiver is pot raised.

By the same token, SAA's only excuse for the five-
month delay in providing the privilege log is that it
took time to prepare it. *21 D% 2nd Opp. at 2. Un-
der Rule 37(a){4), the court may, in its discretion
and after providing the non-prevailing party zu op-
portunity to respond, award attorney's fees to the
prevailing party following the court’s resolution of
a motion to compel. See Cobell v. Noriop 213

FRD. 16, 28:29 {H.0.C 2003). Although SA4 did
ultimately file a privilege log, 1 will order SAA to

show cause why Banks should not be awarded at-
torney's fees and costs for having to file a motion to
compel in the first instance.

Furthermore, the faiture to file the privilege log oc-
cuts, according to plaintiff, in a disturbing context.
Piaintiff complaing that on March 26, 2004, he re-
ceived 300 documents that were apparently re-
sponsive to requests that were served on July 30,
2003, September 16, 2003 and November 18, 2003.
March 26, 2004 was six days before discovery was
to close and after plaintiff had taken depositions
which, he claims, might have been used to prepare
for the deposition or interragate the deponent,

The record does pot reflest any reason for that
delay, Nor did SAA ever ask for court permission
to delay its response to the three requests for pro-
duction of documents. The absence of amy such
court permission and plaintiffs claim of prejudice
resulting from that delay compel e to require SAA
to’ show cause why sanctions, in addition to the at-
torney's fees 1 am awarding, should not be awarded
plaintiff. T expect SAA to justify the delay and the
alleged fajlure to secure judicial permission and to
rebut any claim of prejudice that plaintiff asserts.
My Order will, therefore, allow ample time for
plaintiff to respond and for SAA to reply.

b. Inferrogatories
[15] Unlike requests for the production of docu-
ments, an interrogatory nmst simply "be answered
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separatety and fully in writing under oath, unless it
is objected to, in which event the objecting party
shall state the reasons for objection and shall an-
swer to the extent the interrogatory is not objection-
able.” Fed R.CIv.E. 23(b)1). As with requests for
the production of documents, however, under Rule
33(b)(4), the failure to object in a timely fashion to
interrogatories constitutes a waiver of any ohjec-
tions unless good cauvse is shown. See Byrd v, Rann,
No. CIV.A, 96-2375. 1998 WI. 429676, at *4
(D.D.C, Feb, 12, 1998), There is no claim by Banks
that SAA failed to object in a timely fashion to any
of the interrogatories, and therefore, waiver is not
an issue,

16} Plaintiff also claims, however, that SAA
*fajled to provide a witness log for the Interrogat-
ory Communications which the Defendant claimed
were privileged.” Reply at 2. This claim is also
made ag to assertions of privilege made by a wit-
ness during a deposition. Thus, it appears that
plalntiff thinks that once a party or a witness claims
a privilege, that party or witness must file a priv-
ilege log, While privilege jogs have become the
universal means of claiming a privilege when a
party claims that certain documents are priviieged
from discovery, there is nothing in the Federal
Ruies of Civil Procedure that requires the filing of 2
privilege log when a party claims & privilege as i a
deposition question or an interrogatory. A party can
comply with the requirement of Ruie 26(h)(51 by
otherwise communicating sufficient information to
"enable other parties to assess the applicability of
the privilege or protection,” Thus, in a given case, a
well-formed objection to a question, whether oral
or written, may suffice. Since there is no obligation
to file the “witness" or “interrogatory” logs plaintiff
seeks, SAA cannot be sanctioned for not providing
them.

c. In Camera Review
As just noted, there are now 400 docurnents
claimed to be privileged. I have reviewed the priv-
ilege lop and find, a5 1 invariably do, it is useless.
See Marshall v. District lumbia Water &
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ewage Authority, 214 FERD. 23, 25 and cases
cited therein (D.D.C.2003). I will, therefore, order
the production of all documents claimed to be priv-
ileped for my in camera evaluation.

1. Defendant’s Motion fo Reopen Plaintiff's Depos-
ition and Memorandum of Law in Support Thereof
[# 707

Counsel now tepresenting SAA did not represent it
| at the plaintiff's deposition, and *22 he now seeks
i to reopen that deposition for another day. In oppos-
ition, plaintiff and his counse] filed sworm deciara-
tions attesting that plaintiff, who was in pain during
i his deposition due to recent surgery, agreed to con-
| tinue the deposition until 8:25 p.m., an hour and
one half hour longer than the seven hours permitted
by Rule 30{d)2}, with the understanding that SAA
would then complete the deposition and not have to
resume it. SAA, by its new counsel, claims that it
; was the iliness of the court reporter that caused the
adjournment. Significantly, SAA does not tender an
: attestation efther from the court reporter indjcating
that his or her iliness was the reason for the ad-
. journment or from prior counsel for SAA, denying
i the agreement plaintiff claims was made, Hence,
plaintiff's and his counsel's aftestations are unrebut-
ted and carry the day. ¥ will not permit the depos-
5 ition to be resumed but will invoke what I consider
Rule Number One of professionalism and civility

among fawyers-a deal is a deal.

CONCLUSION
; A detailed Order accompanies this Memorandum
Opinion.
222FR.D.7

END OF DOCUMENT
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S
United States District Court,
BR.D. Pennsylvania.
STATE FARM MUTUAL AUTOMOBILE IN-
, SURANCE CO. et al,, Plaintiffz,
v,
NEW HORIZONT, INC. et al., Defendants.
Civil Action No. 03-6516.

Nov. 25, 2008.

Background: Insurer sued heaith-care providers,
alleging fraudulent scherne to obtain payment for
injuries aliegedly caused by its insureds, asserting
claims for fraud, conspiracy, and unjust enrichment.
After providers moved to compel deposition of in-
surer's corporate designee in his individual capa-
city, insurer moved for protective orders enjoining
providers from taking designec's deposition in his
individual capacity and additional deposition no-
tived by providers. After motions for protective or-
ders were granted, providers moved for reconsider-
ation and filed two new motjons to compel.

Holdings: The District Court, Edusrde C. Robreno,
T., held that:

(1) providers did not establish good cause required
1o take deposition of insurer's corporate designee in
his individual capacity;

{2} providers had to obtzin leave of -court to con-
duct additional deposition of insurer;

(3) providers could not be granted leave to conduct
additional depositions of insurer; and

{4} reconsideration of protective order precluding
providers from taking additional deposition of in~
surer was not warranted.

Ordered accordingly.

West Headnotes

[1} Federa} Civil Procedure €5=1327.1

7 327.1 Most Cited Cas
Deposition of insurer's corporate designee in his in-
dividual capacity could be conducted omnly if good

Page !

cause was shown by health-care providers in in-
surer's action for fraud, conspiracy, and wnjust en-
richment, given providers’ concession that designee
did not have personal knowledge of facts underly-
ing insurer's claims or defenses, and instead veri-
fied discovery responses on insurer's behalf,
Fed.Rules Civ.Proc.Rules 26(0i1}, 30(b¥6}, 28
US.CA. ’

[2] Federal Civil Procedure £==1327.1

170A . t Cited Cases

Health-care providers did not establish good cause
required to take deposition of insurer's corporate
designee in his individual capacity in insurer's ac-
tion for fraud, conspiracy, and unjust enrichment,
given that district court's prior supgestion that pro-
viders could be entitled to file motion to compel
specific answers to jnterrogatories if designee had
no basis for verifying insurer's answers to interrog-
atories did not invite fishing expedition into design~
ee's preparation in present and any other cases in
past 10 years, that providers had opportunity to dis-
cover relevant facts to which they were entitied
through

depositions of two corporate designees, and that
court needed no further testimony to determine
amount of sanction for insurer's failure to prepare

designee. Fed Rules Civ.Proc.Rules 26{b)1),

(3] Federal Civil Procedure £~=1451

170Ak145] Most Cited Cases

Assuming that first of plaintifi's corporate design-
ees was provided information by counsel that was
not provided to second corporate designee, such
that second designee was ineffective deponent, de-
fendants' proper remedy was motion to compel de-
position testimony of corporate designee on
grounds that second designee was not adequately
prepared, rather than seek to depose first designee
in his individual capacity, Fed. Rules Civ.Proc Rule
10 28 1.8,

[4] Federal Civil Procedure §—=>1346,1
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0Aki346.1 st Cited Caze

14] Federaj Civil Procedure €=>1408
i 408 Most Cited Cases

Notice of deposition was unreasonably overbroad,
both as to testimony to be taken and documents to
be produced, when it indicated that testimony had
to be provided “on matters related to this litigation,
including, but not limited to [certain examples],”
and that documents required included "[a]ny and all
discovery responses, including but not himited to
actions, other than the instant action, for the perjod
from 1998 tw 2008." Fed.Rules Civ.Proc.Rule
260024 C), 28 ULS.CLA,

I5] Federal Civil Procedure €~>1408
7 4 t Cit

Notice of deposition could not seek, on short no-
tice, documents that were already the subject of
pending document request; request was simply end-
run atound rule allowing 30 days to respond to doc-
ument  requests, FedRules  Civ.Proc.Rule
342 A 28 LLS.CA.

[6] Federal Civil Procedure €==2814

1704k2814 Most Cit,

When a motion to compel is denied, court must im-
pose sanctions in the amount of the fees and costs
associated with responding to the motion unless the
motion was substantially justified or it would be
otherwise wnjust to impose- sanctions. Fed.Rules

Civ.Proc Rulg STHaY5XB)L 28 US.CA.

171 Federal Civil Procednre €~=2774(2)
7 7174(2. t Cited Case
Genuine dispute existed between the parties as to
proprietary of defendants’ deposition of plaintiff's
corporate designee in his individval capacity, and
therefore defendants’ motion to compel deposition
was substantially justified and samctions based on
denial of motion to comnpel were not warranted.
ed Rules Civ.Prog.Rul 5 2

I8] Federal Civi} Procedure €--1327.1
0AK1327.1 Most Cited Ca
Pursuant to rule requirng leave of court to take de-
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position of deponent who had aiready been deposed
in case, defendants had to obtain leave of court to
conduct additional deposition of corporate plaintiff
through its designees. Fed.Rules CiVv.ProcRule
30(a¥2¥AMGE). 28 T.8.CA.

[2] Federal Civil Procedore €-51327.1
170Ak1327.1 Most Cited Cases

%] Federal Civil Procedure €~>1358

170AK1358 Most Cited Cases

Health-care providers did not justify their fajiure to
ask questions related to insurer's non-fraud claims
against themn during providers’ prior depositions of
insurer's corporate designees, preciuding granting
of leave to conduct additional -depositions of insarer
and warranting granting of insurer's motion for pro-
tective order, when providers indicated that they
simply chose to focus first on fraud claims and then
seek additional depositions for other claims.
FPed.Rules Civ.Proc.Rules 26(b){2), 3(Ma¥2). 28
!J. szg;géa ’

_[10] Federal Civil Procedure €==928

170492 t Cited (Case

Reconsideration was not warranted with respect to
protective order that precluded health-care pro-
viders from taking additional deposition of insurer
through its- corporate designee based on providers'
decision not to address insurer's non-fraud claims
against them during their first two depositions of
insurer and to seek additional depositions later, giv-
en that district court, in granting protective order,
did not overlook cases cited by providers in support
of their request for multiple depositions, and neither
insurer's abuse of discovery process nor its coun-
sel's snpgestion that providers notice additional de-
position justified providers' delay in attempting to
obtain discovery on non-fraud clains. Fed Rules
Civ.Proc.Rule 28 1L8.CA,

1111 Federal Civil Procedure €=2651.1

i 2631, st Ci age
Judgment may be altered or amended if the party.
seeking reconsideration shows at least one of the
following grounds: (1) an intervening change in the
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controlling law, (2) the availability of new evidence
that was not available when the court granted the
motion for summary judgment, or (3) the need to
correct a clear error of law or fact or to prevent
manifest injustice.

[12] Federal Civil Procedure €=2928

170Ak928 Most Cited Cages

A motion for reconsideration may address only fac-
tual and legal maiters that the court may have over-
looked; it is improper on a motion for reconsidera-
tion to ask the court to rethink what it had already
thought through, rightly ot wrongly.

[13] Federal Civii Procedure €=22774(2)
TOAK2TTA(2 st Cited Ca,
Health-care providers had colorabie argument that,

at the time they filed motions to compel deposition -

of insurer in insurer's action for fraud, conspiracy,
and unjust enrichment, propriety of additional de-
positions of insurer was yet to be ruled on by dis-
trict court, given providers' theri—pending motion
for reconsideration on issue, and therefore motions
to compel were substantially justified and sanctions
based on denial of motions were not warranted.
Fed.Rules, Ciy.Proc.Rules 3000(6), 372(ay(SyRB), 28
US.CA. .

%229 Cy Goldberg, Richard Michael Castagna,
Goldberg, Miller & Rubin, PC, Philadelphia, PA,
for Plaintiffs.

Jogl W, Todd, Dolchin Slotkin & Todd PC, Maria
Temkin, Brizce S. Marks, Marks & Sokolov, LLC,
Michael B Toleott, Gilbert B._Abramson, James A,
Backstrom, Counselior at Law, Philadeiphia, PA,
Frank H. Morgan, Ir,, James L. McKenna, P.C.,

Wynnewood, PA, for Defendants.

MEMORANDUM
EDUARDO €. ROBRENO, District Tudge.

1. BACKGROUND

State Farm Mutual Automnobile Insurance Co. and
State Farm Fire and Casnalty Co. *230 ("State
Farm") brought suit against certain health-care pro-
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viders {“Defendants"), alleging that Defendants car-
ried out a fraudulert scheme to obtain payment for
injuries allegedly caused by State Farm insureds.
During the course of discovery, Defendants con-
ducted a deposition of State Fanm through its cor-
porate designee, Austin Bowles, pursuant to Feder.
al Rule of Civil Procedure 30{b)(6}. Disputes arose
at the deposition concemning Bowles's responses
and counsel for State Farm's instructions not to an-
swer,

Defendants  subsequently moved o compel
Bowles's Rule 30(b}(6) deposition testimony. State
Farm argued that, at the deposition, counsel "prop~
ety instructed Bowles not to disclose amy facts
jearned from discussions with counsel in prepara-

tion for the Rule 30(b)H) deposition because such
facts constitute attorney work product " State Farm
., Ao, v, New Haoi ne.... 2

FRD, 203 ;E La.Z008), The Court dis~
agreed, and mstructcd the parties that "{t}o the ex-
tent that defense counsel's questions seek rejevant,
non-privileged facts learned from discussions with
counsel, and do not seek eounsel for State Farm's
mental impressions, conclusions, opinions, or fegal
theoties, those questions must be answered,” point-

ing the parties to the decision in Pretective Nar

v, Com alth Ins. 37
LL.Z&Q_M_}E&@ MML
at215-16 & n. 9.

The Court's order required that "an additional Rule
30(b)(6) deposition of Mr. Austin Bowles, and/or
another appropriately prepared designee, shall take
place no later than June 9, 2008." Jd at 223. The
Rule 30/b)6) deposition was taken on June 11,
2008, through State Farm employee and corporate
designee John Costanzo. On May 20, 2008, De-
fendants noticed yet another Rule 30(b}(&) depos-
ition of State Farm to address additional, previously
unexplored areas of inguiry.

In a separate section of the memorandum, the Court
briefly discussed Federal Rule of Civil Procedure
33(b), and the possibility that Bowles's verifications
of angwers to interrogatories may have been im-
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proper, as” “[i}t is incomprehensible how Bowles
could have verified under oath the truth of answers
to interrogatories if he had never previously seen
them." Jd,_at 222. While the Court did not hold that
the answers to interrogatories were improperly veri-
fied, it did note that "Defendants may be entitled o
file a motion to compel responses to specific inter-
rogatories that State Farm failed to answer or
answered in an evasive or incomplete manner ..,
and possibly for sanctions,” if Bowles verified
those responses without any basis. J¢f. at 222 1, 18,

Defendants did oot file any such motion; instead,
on May 13, 2008, Defendants noticed the depos-
ition of Bowles in his individual capacity, propos-
ing a May 22, 2008 deposition date. The potice
does not cite Rule 30(h)(5), and includes extremely
broad topic areas for examination:
{Clounse] ... will take the deposition of Austin
Bowles on matters related to this itigation, in-
cluding, but not limited to, {2} his preparation for
his deposition as Plaintiffs' corporate designee
held on Iume 6, 2007, (b) verifications of
Plaintiffs' discovery responses in the above ac-
tion, and (c) facts and materials provided to him
by Plaintiffs' counsel in preparation for his above
deposition and refated to his verifications as an-
thorized by the Federal Rules of Civil Procedure.
Def’s Mot. to Compel, Ex. 2 (doc. mo. 377)
(emphasis added), The notice is also accompanied
by extremely broad categories of documents that
Bowles must bring to the deposition:
L. Any and all discovery responses, including but
not limited io, answers fo interrogatories and doc-
mment production requests, admissions, verified
by Mr. Austin Bowles on behalf of Plaintifts,
and/or transeripts of depositions given by Mr.
Bowles on behalf of Plaintiffs, and/or transcripts
of depositions given by Mr. Bowies on behalf of
Plaintiffs, in actions, other thar the instant ac-
tlon, for the period from 1998 to 2008.
2, Documents identified in Rusiana Voioshen and
Northeast Aqua and Physical Therapy Center,
inc.'s Supplemental Request for Production of
*231 Documents—Set TX, dated May 13, 2008,
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Id. {emphasis added),

By letter of May 19, 2008, counsel for State Farm
indicated that the proposed date would not work,
and stated its position that the deposition was im-
proper, indicating that it wouid file a motion for
protective order, Jd, Ex..4. The deposition was
scheduled for Jupe 11, 2008.

On May 30, 2008, ‘however, apparently seeking to
preempt the motion for protective order, Defend-
ants filed a motion to compel Bowles's deposition
in his individual capacity under Rule 37¢a} (doc.
no. 377). The motion for protective order secking to

" enjoin the deposition of Bowles in his individual

capacity was filed on June 20, 2008 {doc. no. 387).
State Fann also filed a motion for protective order
seeking to enjoin Defendants from taking the addi-
tonal Rule 30(h)(&) deposition that Defendants no-
ticed on May 20, 2008 (doc, no. 381).

The Court decided the motions from the bench fol-
lowing 2 hearing on July 14, 2008, denying as moot
the motion to compel, and pranting the motions for
protective orders. Thereafler, a writien order was
issued memorializing the decision (doc. no. 393).
See Order, Tuly 16, 2008 (doc. no. 393). Defendants
have filed 2 motion for reconsideration of the order
to the extent that it granted State Farm's motion for
a protective order from the additional Rule 30(b)&)
deposition noticed on May 20, 2008 (doc. no. 398).
Defendants have also filed two new motions to
compel, secking an additional Rule 30(b¥(6) depos-
ition of Plaintiffs to address previously unexplored
issues of reliance, damages and proximate cause
{doc. nos. 400 & 401). [FN1] This memorandum
seeks 10 explain more fully the basis for the Court's
July 16, 2008 order. In addition, for the reasons set
forth below, Defendants' motion for reconsideration
(doc. no, 398) and motions fo compe} an additional
Rule 30/b)6} deposition {doc. nos. 400 & 401) wili
be denjed.

FN1. On October !, 2008, Defendants
Ruslana Voloshen and Northeast Aqua and
Physical Therapy Center, Inc. noticed an
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additional Rule 30(b)}6) deposition on the
topics of reliance, damages and proximate
cause. (Se¢ doc. no 400,y On October 14,
2008, these Defendants filed a motion to
compel the Rule 30(0{6) deposition no-
ticed on Cctober 1, 2008, (Id)
On October 2, 2008, Defendants Guennadi
Lioubavini and Roman Lubavin issued an-
other notice of deposition of State Farm's
Rule 30(bY(6) designee, also seeldng to ad-
dress issues related to damages. (Sez doc.
no. 401.) On October 16, 2008, these same
Defendants filed 2 motion seeking to join
the pending motions for reconsideration
(doc. no 398) and to compel (doc. no. 400),
which was styled ag 2 motion to compel
the additional Rulg 3004 6) deposition no-
ticed on October 2, 2008 (doc. no 401).
Although Defendants issued separate no-
tices of deposition to Plaintiffs' Rule
30{b)6) designee, the October notices ad-
~ dress identical issues and, for the purposes
of this analysis, the Court will construe
them as seeking only one additional depos-
ition of State Farm on the topics of reli-
ance, damages and proximate cause. See
infra Part IV,

II. MOTION FCR PROTECTIVE ORDER: AUS-
TIN BOWLES

A, Bule 26(ci(])

Rule  26{c¥1} govemns protective orders and

provides, in pertinent part:
The court may, for good cause, issue an order to
protect a party or person frowmn annoyance, embar-
rassment, oppression, or undue burden or ex-
pense, including ... forbidding the disclosure or
discovery {or] ... forbidding inquiry into certain
matters, or limiting the scope of disclosure or dis-
covery to certain matters; ...,

Fed R.Civ.P. 26(c)1).

B. Bowles’s Deposition. in His Individual Capacity

Page 5

Defendants' effort to depose Bowles in his indi-
vidual capacity is yet another distraction far re-
moved from the merits of a case already mired in
discovery disputes. For the reasons that follow, the
Court has granted Plaintiffs' motion for protective
order (doc. no. 387).

1. The May 7, 2008 memorandum and order

Defendants believe that a deposition of Bowles in

his individual capacity was ordered by the Court in

its May 7, 2008 memorandum and order:
*232 The Notice of Deposition and document re-
quests were drafted specifically to follow the
Court's directive to (1) re-depose Bowles on the
subject of the facts {(if any) learned by Bowles
from State Farm's counsel, and (2) elicit informa-
tion Tegarding verification of discovery responses
to determine whether the tesponses contained
truthful information and whether a further motion
to cornpel and/or sanctions is required.

Def's Mot. to Compel 5 (doc. no. 377).

The Court did not order that the deposition of
Bowles in his individual capacity be taken, To the
confrary, the memorandum clearly directed: “The
Rule 30{b)(6) deposition of Bowles, or another suit-
able witpess, shall resume in accordance with the
order of this Court." New Hoprizons, 250 F.R.D. at
215. The order directed thal "an additional Rule
30(b}& deposition of Mr. Austin Bowles, and/or
another appropriately prepared designee, shali take
place no later than Jupe 9, 2008." Jd_ at 223. .
Nowhere did the Court order the deposition of
Bowles in his individual capacity.

2. Good cause

[1] Defendants, of course, do not need an order of
the Court to depose Bowles as an individual;
however, any discovery sought must fit within the
broad boundaries of Rule 26:
Unless otherwise limited by court order, the
scope of discovery is as follows: Parties may ob-
tain discovery regarding any nonprivileged mat-
ter that is relevant to any party's claim or defense
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.... For good cause, the court may order discovery
of any matter relevant to the subject matter in-
volved in the action. Relevant information need
not be admissibie at the trial if the discovery ap-
pears reasonably calculated to lead o the discov-
ery of admissible evidence,
Fed R.Civ.P. 26{bY1Y; see also Rebinson v, Jart
ord In. ] - 5618, 2004 W t
* o 1l (EDPa 2004} (distinguishing
between "core” and "good cause™ discovery).

At the July 14, 2008 hearing, defense counse} con-
ceded that Bowles does mot have any personal
knowledge of the facts underlying State Farm's
claims or defenses. Rather, Bowles verified discov-
ery responses op behalf of State Farm. Therefore,
the deposition of Bowles in his individual capacity
may only be permitted if Defendants can demon-
strate “good canse.”

[2] First, Defendants argue that Bowles's testimony
is "obviously relevant ... in light of this Court's Of-
der allowing Moving Defendants to bring a further
motion for sanctions.” Defl's Mot to Compel. 6
{doc¢. no. 377). As explained above, the Court dis-
cussed the possibility that Bowles had no basis for
verifying the answers to interrogatories, and noted
that "Defendants may be entitied to file a motion to
compel tesponses to specific interrogatories that
State Farm failed to answer or answered in an evas-
ive or incomplete manner ... and possibly for sanc-
tions,” if Bowles verified those responses without
any basis. New Horizopt, 250 FRID, at 222 11, 18,
In suggesting that Defendants might be entitled to
file a motion to compel specific answers to inter-
rogatories, the Court did not intend that Defendanis
commence a fishing expedition into Bowles's pre-
paration not only in this case but also as to any re-
lated or unrelated case during the past ten years.
Thertefore, contrary to Defendants’ contention, the
Court's order does not provide "good cause” for the
discovery sought,

[31 Second, Defendants argue that "o the exient
counsel provided Bowles information reiated to the
[Ruie] 30(1:)(6} deposition,” Defendants are entitled
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0 know it, Def.'s Mot. to Compei 7 (doc. ne. 377).
The mnotice at issuve, however, seeks to depose
Bowles in his individual capacity. Defendants have
already conducted two Rule 30(b¥6) depositions of
Stdte Farm, one through Austin Bowles and another
through John Costanzo, and thus any pertinent in-
formation could have been obtained from State
Farm's designee in those depositions. [FN2]

FN2, Defendants suggest that Bowles was
provided information by counsel that was
not provided to Costanzo, and thus that
Costanzo was an ineffective Rule 30(b)6)
deponent. Even if Defendants' assertion is
true, the proper avenve for this grievance
is a motfon to compel Rule 30¢b} 6} depos-
ition testimony on the basis that Costanzo
was not adequately prepared, not a depos-
ition of Bowles in his individual capacity.

*233 Third, Defendants argue that Bowles's testi~
mony is “relevant to the Court's determination of
the gravity of State Farm's conduct to ascertain the
amount of sanctions granted by [the] May 8,
2008[sic} Order." I4. The lengthy and contentious
discovery in this litigation has armed the Court with
sufficient information to determine the sanction
amount, Additional discovery for this purpose
would be wasteful.

Finally, Defendants argue that they are entitled, by
the Court's May 7, 2008 order, to lmow "the facts
and materials provided to Bowles by State Farm's
counsel in preparation for his deposition in regard
to the questions which he was instructed not to an-
swer." Id. Defendants are referred o the Court's
May 7, 2008 memorandum and order:
"Tt is important to distinguish between facts
learned by a lawyer, a mernorandum or document
containing those facls prepared by the lawyer,
and the lawyer's mental impressions of the facts.
The facts are discoverable if relevant. The docu-
ment prepared by the lawyer stating the facts is
not discoverable absent a showing required by
Federai Rule of Civil Procedyre 2 -

New Horizopt, 250 FR.I). at 215 (quoting Prafecr-
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fve, 137 ER.D, at 278 n. 1. 281, As explained
above, Defendants have had the opportunity

through two Rule 30(b¥Y6) depositions to discover
relevant facts 1o which they are entitled. Defendants
have not shown that they are entitled to discovery
of the work-product-protected materials provided to
Bowles by counsel.

4151061171 In sum, Defendants have failed to
demonstrete any “good cause" for the deposition of
Bowles as an individual, [FN3] Accordingly,
Plaintiffs’ motion for protective order (doc. no. 387)
has been granted, [FN4]

FN3, Even if Defendants' notice of depos-
ition satisfied Rule 26(b) (1}, "[a]il discov-
ery is subject to the limitations imposed by
Rule 26(bY2Y(CL" Fed.R.Civ.P. 26(b)1).
Under that rule, "the Court must limit dis-
covery" if it determines that, inter alia,
"the discovery sought is unreasonably cu-
mutative or duplicative” or “the burden or
expense of the proposed discovery out-
- weighs its likely benefit" Fed R.Civ.P.
26(LY2HC). Here, Defendants' notice of
deposition is overbroad as to both the testi-
mony to be taken and documents to be pro-
duced. Tt states that testimony must be
provided "on matters related to this litiga-
tion, including, but not limited to certain
examples]." Def.'s Mot. to Compel, Ex. 2.
The decuments required include "{a]ny and
all discovery responses, including but not
limited to ... actions, other than the instant
action, for the period from 1998 to 2008."
Id. These cateporics are unreasonably
overbroad, and even if "good cause” exis-
ted for the deposition, the scope of the de-
position would have to be narrowed. The
notice of deposition also improperly seeks,
by May 22, 2008, the documents identified
in an already-served May 13, 2008 docu-
ment request. See id. Requesting on short
notice documents that are ajready the sub-
ject of a pending document request 15 noth-
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ing mose than an end-run around Rule
34(bI2HAY, which allows 30 days to re-
spond to document requests.

EN4. Defendants’ motion to compel is the
mirror-image of State Farm's motion for a
protective order. Because the motion for a
protective order has been granted, Defend-
ants' motion to compel has been denied as
moot When a motion {0 compel is denied,
the Court rmust impose sanctions in the
amount of the fees and costs associated
with responding to the motion uniess the
motion Was "substantially justified" or it
would be otherwise "unjust’ to impose
sanctions. See FedR.Civ.P, 37(a}5¥B).
Here, because there is a genuine dispute
between the parties as fo the propriety of
Bowles's deposition, the motion fo compel
was substantizlly justified, and sanctions
are not warranted,

1II. MOTION FOR PROTECTIVE ORDER: RULE
3UBYG) [FN3]

FNS5. Plaintiffs have sought a protective or~
der only with respect to Defendants’ May
20, 2008 notice of deposition {see doc. no..
381), but have opposed Defendants” Mots.
to Compel the October 1, 2008 and Octo-
ber 2, 2008 notices (see doc. nos. 407 &
409). In this section, the Court will address
only the May 20, 2008 notice of depos-
iticn, which is the subject of Plaintiffs* mo-
tion for a protective order {doc. no 381).
Fer a discussion of the October I, 2008
and October 2, 2008 notices of deposition,
and the related motions to compel (doc. no.
400 & 401}, see infra Part IV,

As explained above, Defendants have taken two
Rule 30{b¥6) depositions of State Farm in this
case: ome through Austin Bowles on June 6, 2007,
and another through John Costanzo on Jupe 11,
2008, Defendants, by their May 20, 2008 notice of
deposition, *234 now seek an additional Rule
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30(b)(6) deposition, arguing that the questioning at

the previous two depositions focused only on State -

Farm's frand claims, and that additional questioning
is required relating to State Fapn's claims for con-
spiracy and unjust enrichment. Because the depos-
ition sought by Defendants would be the third de-
position of State Farm, the Court must first determ-
ine whether repeated depositions of party should be
permitted, in accordance with Federal Rule of Civil
Procedure 30(aX23(AMii).

A. Rule 30(a)2(AIG)

$8] A party need not normally obtain leave of court

0 take a deposition. Fed R.Civ.P. 30{a¥1), The "

exceptions to this rule include the following:
A party must obtain leave of court, and the court
must grent leave to the extent consistent with
Rule 26{b¥2):
{A) if the parties have not stipulated to the depos-
ition and; '
(i) the deposition wonld result in more than 10
depositions being taken under this rule ... by the
plaintiffs, or by the defendants, or by the third-
party defendants; {or}
(if) the deponent has already been deposed in the
case; ...

Civ a)2).

There is some disagreement ag to whether the leave
requirement in Ruis 30{a)2)(AWii) epplies if a
party seeks a second Rule 30(b) {8} deposition of a
corporate party that has already been deposed, The
text of the rule and the advisory committee notes
are silent on the relationship between Rule
3002)2 AN} and 30(BY6). In contrast, regarding
the immediately previous subsection allowing for a
limit of 10 depositions without leave, the potes
state: "A deposition under Rulg 30(h}6} shonid, for
purposes of this limit, be treated as & single depos-
ition even though more than one person may be
designated to testify." Fed.R.Civ.P. 30{a)2YA) ad-
visoTy committee's note (1993), [FNG]

EN&. The most recent revision of the Fed-
erai Rules resuited in the renumbering of
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these sections. The 10-deposition limit,

carrently  Rule  30{a)(2)YAXI), was
formerly 30{2)(2)(A). The second-de-
position restriction, currently

30(a)(2)(A)GI), was formerly 30(a)(2)(B).

Reasoning from this note that "Rule 30{b)&) depos-
ittons are different," at least one court has held that
leave of court is not required when seeking a

second Rule 30¢bY§) deposition of a corporate
party who has already been deposed. See Quolity

ro Tech. fnc, v T efrie Elekironik Gmpl
212 FR.D. 313, 3192 (ED.N.C.2002); see also Kim-
berly-Clar rn. . Tveo Healthoare Rela fl_ T,

No. 05-985. 2007 WL 601837, at *3 1. 1 {granting
leave but noting that “there is some question about
whether leave of court is even required™).

Other courts, however, have held to the contrary.
See dmeris f vfar, v..Signgl -
ites, Inc.. 244 F.3d 189, 192 (st Cjr;2061) (holding
that it was not plainly wrong for the district court to
guash a Ruie 30(b)(6) subpoena when leave was not
obtained); In re Sulfuric Acid Antitrust Litig., No,
03-4576, 2005 WI, 1994105, at *3-6 (N.D,JIL,
Aug 19, 2005} (following Amerisfar Jef, rejecting
Cualite-derg, and citing 7 Moore's Federal Practice
§ 30.05(1)(c)). Among these courts is the only court
in this circuit to address the issve. In Suwmny fsle
hoppipg Ctr., Inc. v, Xir Cents, J;
the Court noted in a footnote order that Rule
30(a)(2)(ANii} "hes been held applicable to corpor-
ate depositions noticed pursuant to Rule 30(b)6)."
No. 9§-154, 2002 W1, 32349792, at *1 (D.V]. Tuly
24, 2002) (following Ameristar Jef).

The latter view appears to be the better one. Neither
the text of the rule nor the commitiee's note ex-
empts Bule 30(b)(6) depositions from the leave re-
guirement in the event of a second deposition of 2
party already deposed. Rather, the notes staie only
that a Rule 30(b)(6) deposition should be weated as
one deposition, no matter how many designees
testify, for purposes of the 10-deposition limit, This
limitation has a readily discemable logic, as large
corporations with voluminous and complex docu-
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ments may require testimony from multiple officers
and cusfodians to provide comprehensive testimony
regarding ali matters "known or reasonably avail-
abie to the organization.” *235 Fed R.Civ.P, 30()
{§). Thus, a contrary mile would place an unfair
constraint on the number of depositions allowed to

parties peeding ¢ conduct Rule 30fb¥6) depos-
itions.

The same cannot be said for Rule 30{a3y(2) A}
The policy against permitting a second deposition
of an aiready-deposed deponent is equally applic-
able to depositions of individuals and organiza-
tions. Taking serial depositions of a single corpora-
tion may be as costly and burdensome, if not more
50, as serigl depositions of an individual. In both
cases, each new deposition requires the deponent to
spend time preparing for the deposition, traveling to
the deposition, and providipg testimony. In addi-
tion, allowing for serial depositions, whether of an
individual or organization, providss the deposing
party with an unfair strategic advantage, offering it
multiple bites at the apple, each time with better in-
formation than the last. In short, the unfaimess that
manifests under Rule 30(a}2)} A1), justifying an
exception to the 10-deposition Hmit, does not mani-

festunder Rule 300a)23(A) (i),

Here, Defendants have not sought leave of court to
conduct an addifiopal deposition of State Farm;
[FNT7] thus the May 20, 2008 notice of deposition
was improper. Plaintiffs' motion for protective or-
der with respect to the May 20, 2008 notice could
be granted on that basis. In the interest of effi-
ciency, however, and in order to turn the litigation

back to the merits, the Court will address the appro-

priateness of the discovery requested as if Defend-
ants had sought leave of court.

FMN7. Leave was not required to conduct

the second Rule 30{bY6} deposition be-
cause it was ordered by the Court. See New
orizont, 25 A). a8t

B. ﬁ' wle 2600 2)(C

Pape 9

9] The Court may only grant leave to conduct mul-
tiple depositions of a single organization “to the ex-

tent - consistent with Rule 26(hY2)" See
Fed R.Civ.P. 30{a)2).

Rule 26¢b¥ 2} provides:
On motion or on its own, the court must mit the
frequency or extent of discovery otherwise al-
lowed by these rules or by leeal rule if it determ-
ines that:
(i) the discovery sought is unreasonably cumulat.-
tve-or duplicative, or can be obtaiped from some
other source that is more convenient, less burden-
Some, oI less expensive; )
{ii) the party seeking discovery has had ample
opportunity to obtain the information by discov-
ery in the action; or
(:if) the burden or expense of the proposed dis-
covery outweighs its likely benefit, considering
the needs of the case, the amount in controversy,
the parlies' resources, the importance of the is-
sues at stake in the action, and the importance of
the discovery in resolving the issues.
Fed R.Civ.P. 26(0}2¥CY; see also Melhorn v. NI
Transit Ball Operations, tne. 203 FRD. 176, 180
(E.DPa 2041} ("Absent some showing of need or
good reason for doing so, a deponent should not be
required to appear for a second deposition.™).

At the July 14, 2008 hearing, when asked why State

Farm was not asked guestions in conpection with

its non-fraud claims at the two prior Rule 30(b)(6)

depositions, defense counsel responded as follows:
[TThis is a very complex matter. The way we de-
cided to proceed is, we decided to take the fraud-
wlent issues which were related (o the four counts
of the complaint firss, then seé¢ what happens and
then, you know, seek depositions on the other
three counts of the complaints which are RICO
comspiracy, unjust enrichment, and restitution
which are side issues really. We just simply de-
cided to proceed in that manner.

Hr'g Tr. 19:2-10, July 14, 2008.

The justification provided is insufficient. Defense
counsel provides no reason, let alone a good reason,
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why the questions relating to State Farm's pon-
fraud claims were not noticed af the previous two
Rule 30{b)(6} depositions; Defendants simply chose
to proceed in such a mariner. However, the Federal
Rules do not contemplate the "wait-and-see" ap-
proach to discovery taken by Defendants, Such an
idiosyncratic approach would permit Defendants,
without having demonstrated *236 any good cause
for doing so, to avoid drafting 2 comprehensive no-
tice of deposition and instead conduct depositions
serigtim, thereby shifting coste to the opposing side,
which would be forced to expend resources prepar-
ing for several Rule 30(b){8) depositions, instead of
one.

Therefore, the Court cannot grant Defendants leave
to conduct additional Rufe 30(b¥&) depositions of
State Farmm, as "the party seeking discovery has had
ample opportunity to obtain the information by dis-
covery in the action,” and has not provided a good
reason for failing to do so. Eed R.CivP.
26{0}2NC). Accordingly, Plaintiffs' motion for
protective order {doc. no. 381) has been granted,

C. Motion for Reconsideration

[10I[11]712} Defendants now seek reconsideration
of the Courf's July 16, 2008 order 1o the extent that
it granted State Farm's motion for a protective order
precluding an additional Rule 30(b}6) deposition
of State Farm. A motion for reconsideration,
however, may be gmnted only under certain cir-
cumstances:
The purpose of a motion for reconsideration, we
have held, is to comect manifest errors of law or
fact or to present newly discovered evidence. Ac-
cordingly, a judgment may be altered or amended
if the party seeking reconsideration shows at least
one of the following grounds: (1) an intervening
change in the controlling law; (2) the availability
of new evidence that was not available when the
court granted the motion for summary judgment;
or (3) the need fo correct a clear error of law or
fact or to prevent manifest injustice.

ax's Seafood Cate ex rel, Low-A ne, v, uin-
feros. 176 F.34 668, 677 (3d. Cir.1999) (internal
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citations and quotations omitted). "[A] motion for
reconsideration addresses only factual and legal
matters that the Court may have overlooked. It is
improper on 2 motion for reconsideration to ask the
"Court to rethink what it had zlready thought
through-rightly or wrongly." (lendon Energy Co. v
Borough _of Glendon, §36 F.Supp. 1109, 1122
(E,D.Pa.19%3) (quotation omitted).

Defendants argue that the Court has overlooked the
cases permitting multiple Rule 30{b}(6) depositions
of a party. The Court did not overlook these cases;
in fact, they are the very same cases upon which
Defendants hased their arguments at the hearing on
the motion for protective order. Accordingly, be-
cause they have already been considered by the
Court, these cases are not a proper basis for recon-
sideration.

Defendants additionally argue that State Farm's ab-
use of the discovery process has necessitated their
strategy of taking depositions seriatim. Defendants
further argue that State Farm acquiesced to addi-
tional Rule 30(b}{6) depositions, pointing to a July
19, 2007 letter from counsel for State Farm stating
that "Defendants are free to draft a new corporate
designee notice on [the issues of reliance and dam-
ages] pursuant w Rule 30(b}(6)." Def’s Mot. for
Recons., Ex. 1. Defendants finally point to the
delay caused in this case hy State Farm's abuse of
the discovery proceés, including its failure to pre-
pare Bowles for deposition.

The conduct of the parties in this case has not been
a shining example of the discovery process.
However, State Famm's delay in providing discovery
relating to its fraud claims does not explain why
Defendants did not even artempt to obtain discov-
ery on State Farm's non-fraud claims until such a
jate date. In other words, even accepting that State
Farm's conduct during the discovery period violated
the Federal Rules of Civil Procedure, for which
they were sanctioned previously (see, e.g., 5/7/08
Order at 37 {doc. no. 374))}, this does not explain
why Defendants, having served their first Rule
30(bY(6) deposition notice on November 1, 2006,
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then waited until May 20, 2008, to serve a Rule
20(b)(6) depdsition notice addressing non-fraud is-
sues. The fact that counsel for State Farm suggested
in a Jujy 19, 2007 letter that Defendants notice an
additional Rule 30(b)%) deposition did not entitle
Defendants to wait nearty a year before noticing
that deposition or give Defendants carte bianche fo
indiscriminately notice multiple Rule 30(b)6) de-
positions. [FNE}

FNE, In Plaintiffs' response o Defendants'
motion for reconsideration, Plaintiffs dis-
pute Defendants' characterization of their
July 19, 2007 letter, noting that “[bly sug-
gesting 2 new notice Plainiiffs were not
waiving their objections to sajd notice, but
rather advising opposing counsel of their
position.” Pi's Resp. Defs' Mot. to Re-
coms. 9 {doc, no. 399).

Rather, the only explanation for Defendants’ delay
in seeking these Rule 30(b}(6} *237 depositions ap-
pears to De the ope offered by defense counsel at
the July 14, 2008 hearing on the motion for protect-
tve order; "We just simply decided to proceed in
that manner.” Hr'g Tr, 19:2-10, July 14, 2008. Ac-
cofdingly, Defendants' motion for reconsideration
{doc. no. 398) wili be denied.

V. MOTIONS TO COMPEL: OCTOBER 1, 2008
AND OCTOBER 2, 2008 NOTICES

[13] On October 1, 2008 and October 2, 2008, De-
fendants noticed yet another 30(b)(6) deposition,
this time on the previously unexamined areas of re-
liance, damages and proximate cause. On October
14, 2008 and October 16, 2008, Defendants filed
motions to compel this last minute deposition (doc.
nos. 400 & 401). On October 27, 2008 and October
30, 2008, Plaintiffs filed their responses to Defend-
ants’ motions to compel (doc. nos. 407 & 409),
which seek an award of the costs they have incurred
in responding to Defendants' October notices and
motions, pursuant to Fed R.Civ.P. 3T} (5HB). See,
e.g., Pis.' Resp, to Defs." Mot. to Compel 3 (doc. no.
407).
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Defendants, by their October notices of deposition,
geek am opportunity to depose State Farm's Rule
30b)(6Y designee for the fourth time. This will not
be permitted. Again, Defendants issued the October
notices of deposition without either seeking leave
of the Court or demonstrating good cause, Specific-
ally, Defendants have failed to explain to the Court |
why they waited until Qctober 1, 2008--just thirteen
days before the lengthy discovery phase was sched-
uled to conclude--to begin to explore with 2 State
Farm Rule 30{h)6) designee the issues of reliance,
damages, and proximate cause. Rather, in their mo-
tion to compel, Defendants repeat their earlier argu-
ment that they are entitled to notice "several depos-
ftions of corporate designees on different subjects"
and forther state that they "should not be penalized
for choosing such a strategy by no fault of their
own." Defs.! Mot, to Compel 2 (doc. no. 400). De-
fendants' proffered justification is inadequate and
their newest motions to compel (doc, nos, 400 &
401), will be denied. [FN9] An appropriate order
follows, [FN10]

FN9. As discussed above, the "“wait-
and-see” approach to Tmoticing Rule
30(b)(6) depositions that Defendants' urge
this Court to adopt is not contemplated by
the Federal Rules and would have signific-
ant negative implications on the costs of
discovery. (See supra Part 1ILB.)

FNI1Q. Sanctions will not be awardéd in
this instance. See supra n. 4 (noting that
_ "when a motion to compel s denfed, the
Court must impose sanctions in the amount
of the fees and costs associated with re-
sponding to the motion unless the motion
was ‘substantially justified’ or it would be
otherwise 'unjust’ to impose sanctions®
(quoting Fed R Civ.P. 37(a)(SK(BY). Here,
Defendants’ motions o compel were sub-
stantialy justified because they were
brought while their motion for reconsidera-
tion was pending before the Court. Thus,
Defendants have a colorable argument that,
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at the time they filed the instant motions,
the propriety of additional Rule 30(b) (§)
depositions of State Farm was yet to be
ruled on by the Court.

V. CONCLUSION

The Court has pranted Plaintiffs' motions for pro-
tective order {doc, nos. 381, 387), 2nd has denied as
moot Defendants’ motion to compel (doc. no. 377).
Defendants’ motion for reconsideration (doc. no.
398) and Defendants' motions to compel an addij-

tional Rule 30(h) {6) deposition (doc. nos. 460 &
401) will be denied.

ORDER
AND NOW, this 25th day of November, 2008, for
the reasons stated in the accompanying Memor-
andum, it is hereby ORDERED that Defendants'
‘ motion for reconsideration (doc. no. 398) is
j DENIED with prejudice.

IT IS FURTHER ORDERED that Defendants'
‘ motion to compel additional 30(b)(6) depositions
(doc. nos. 400 & 401) are DENIED with preju-
dice.

AND IT IS S0 ORDERED,

254 FR.D. 227

END OF DOCUMENT
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