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26(b¥2} because the burden imiposed on defendants was

Antitrust Litie.. 2003 1.5, Dist. TEXIS 26945 (E.D. Pa..
Oct. [4. 2003}

CASE SUMMARY:

PROCEDURAL POSTURE: Suits were filed that
asserted federal antitrust claims against defendants. The
suits were consolidated in the court. Defendants filed a
motion seeking clarification afier the court ordered them
1o produce, in response to plaintiffs' discovery requests,
documents "crealed" between 1993 and 1996. In their
miotion,  defendants proposed that geographical
limitations should be placed on their disclosure
obligations under the court's order

OVERVIEW: Plaintiffs alleged that defendants illegally
conspired for eight years to fix, raise, maintain, or
stabilize prices for automotive refinishing paint in the
United States. They filed a production request, seeking
disclosure of communications between defendants and
their competitors, and documents that defendants had
submitied 1o federal, state, or foreign governmental
entities, relaling to avtomotive refinishing paint.
Defendants sought clarification as lo the geographic
scope of discovery, claiming that discovery should be
limited 1o their activity in the Urited Stales The coust
concluded that the discovery conceming defendants’
foreign activities were relevant to plaintiffs' domestic
antitrust claims; defendants’ foreign activity evidenced
the creation and maintenance of a2 worldwide price-fixing
conspiracy in the automolive refinishing market, which
conspiracy was carried forward into the United States,
Discovery should not be limited under Fed. R. Civ, P,

not extraordinary; extending the scope of discovery lo
encompass foreign price-fixing documents would not
significantly increase defendants' discovery burden.

OUTCOME: The courl denied defendants’ motion for
clarification. Defendants were ordered lo produce
responsive documenis, found in the United States or
globally, including those dealing with foreign
manufacturing, sale, and/or distribution of automotive
refinishing paint.

CORE TERMS: discovery, conspiracy, united states,
automotive, paint, refinishing, competitor, price-fixing,
pricing, clarification, antitrust, domestic, reflecting,
relevance, global, Sherman Act, anticompelitive,
geographic, governmental entity, worldwide, territories,
circumstantial evidence, foreign counlries, discovery
request,  commerce,  interrogatory,  investigatory,
customers, burden of production, documents relating

LexisNexis(R) Headnotes

Civil Procedure > Discovery > Disclosures > Motions to
Compel

Civil Procedure > Discovery > Motions to Compel

Civil Procedure > Discovery > Relevance

Civil Procedure > Discovery > Undue Burdens

Evidence > Procedural Considerations > Burdens of
Proof > Burden Shifting

[HN1] The scope and conduct of discovery are within the
sound discretion of the trial court. Fed. R, Civ. P37
authorizes a party who has received evasive or
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incomplete answers 1o discovery authorized by Fed. R.

Civ. P. 26{a) to bring a& motion to compel disclosure of

the malerials sought. Fed. R. Civ. P. 37(a)3) Once a
party opposes a discovery request, the party seeking the
discovery must demonstrate the relevancy of the
information. When this showing of relevancy is made, the
burden then shifts back to the party opposing discovery to
show why the discovery should not be permitted. A
party's statement that the discovery sought is overly
broad, burdensome, oppressive, vague or irrelevant is nol
adequate to voice a successful objection.

Civil Procedure > Discovery > Relevance
[FN2] The relevance of the information requested is the
touchstone of any discovery request,

Civil Procedure > Discovery > Disclosures > Mandatory
Disclosures
[1IN3] See Fed R.Civ, P. 26(b)(1)

Civil Procedure > Discovery > Disclosures > Motions to
Compel

Civil Procedure > Discovery > Motions to Compel

Civil Procedure > Discovery > Relevance

[HN4] For good cause, a court may order discovery of
any matter relevant to the subject matier involved in the
action

Antitrust & Trade Law > Clayton Act > General
Overview

Antitrust & Trade Law > Sherman Act > General
Overview

Civil Procedure > Discovery > Relevance

Evidenee > Relevance > Circumstantial & Direct
Evidence

[HN3] In antitrust cases, couris oflen take a liberal view
of relevance and permit broad discovery. Discovery in
antitrust litigation is most broadly permiited, and the
burden or cost of providing the information sought is less
weighty a consideration than in other cases Broad
discovery is permitled because direct evidence of an
anticompetitive conspiracy is often difficult {o obtain, and
the existence of a conspiracy frequently can be
established only through circumstantial evidence, such as
business documents and other records. Because direct
evidence, the proverbial "smoking gun,” is difficuit to
come by, plaintiffs have been permitted to rely solely on

circumstantial evidence (and the reasonable inferences
that may be drawn therefrom) to prove a conspiracy
Proving 2 conspiracy is usually difficult and often
impossibie without resort to discovery procedures This is
pariicularly true in antitrust actions, where the proof is
fargely in the hands of the alleged conspirators.
Discovery in an anlitrust case is nccessarily broad
because allegations involve improper business conduct.
Such conduct is generally covert and must be gleaned
from records, conducl, and business relationships.

Antitrust & Trade Law > Price Fixing & Restraints of
Trade > Horizontal Restraints > Price Fixing

[HN6] It is widely understood that trade associations can
be used to facilitate the creation and maintenance of
price-fixing conspiracies, especially when competitors
share pricing or sales data. Cartels use trade associations
to oversee price-fixing and anlicompetitive
agreements. As a leading antitrust treatise explains, the
antitrust concern resuliing from {rade association
provision of price and output information is the
facilitation of collusion or less formal coordination of
oulput or price.

other

Antitrust & Trade Law > Sherman Act > Claims

[HN7] A trade associstion, in and of itself, is a unit of
joint action sufficient to constitute & § 1 combination
under the Sherman Act. Because trade associations are,
by definilion, organizations of competitors, they
automatically satisfy the combination requirements of § 1
of the Sherman Act.

Antitrust & Trade Law > Prive Fixing & Restraints of
Trade > Horizontal Restraints > Price Fixing

Civil Procedure > Discovery > Relevance

[HN8] The opportunity to conspire is relevant
circumstantial evidence 1o support a finding of a
price-fixing conspiracy.

Auntitrust & Trade Law > Price Fixing & Restraints of
Trade > Horizontal Restraints > Price Fixing

Civil Procedure > Discovery > Relevance

[HHNG] The United States District Court for the District of
Columbia has granted discovery of documents relating to
foreign price~-fixing where it was relevant evidence of the
creation and maintenance of an international conspiracy
that also harmed domestic consumers.
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Antitrust & Trade Law > International Application of
U.S. Law > Foreign Commerce

Antitrust & Trade Law > Inmternational Application of
LS. Law > Foreign Trade Antitrust Improvements Act
Civil Pracedure > Discovery > Disclosures > Mandatory
Disclosures

Civil Procedure > Discovery > Relevance

[HN10] The United States District Court for the Eastern
District of Pennsylvania does not agree with the United
States Court of Appeals for the Eleventh Circuit's
assertion, in Williamson Oil, that evidence of illegal
anticompetitive action in foreign countries is a
prerequisite for discovery of an alleged conspiracy's
foreign activities. The Sherman Act encompasses conduct
occurring outside the United States' borders when that
conduct has an effect on American commerce, even if the
activities are not illegal in the countries where they are
committed. Foreign activities can give rise to a Sherman
Act claim provided that the conduct both (1) sufficiently
affects American commerce, ie, it has a direct,
substantial, and reasonably foreseeable effect on
American  domestic, import, or (certain) export
commerce, and {2) has an effect of a kind that antitrust
law considers harmful, i.e, the effect must give rise to a
Sherman Act claim. 15 U.S.CS. § 6a A conspiracy lo
monopolize or restrain the domestic or foreign commerce
of the United States is not outside the reach of the
Sherman Act just because part of the conduct complained
of occurs in foreign countries

Antitrust & Trade Law > International Application of
LS. Law > Foreign Commerce

Antitrust & Trade Law > International Application of
U.S. Law > Foreign Trade Antitrust Improvements Act
Antitrust & Trade Law > Sherman Act > General
Overview

Civil Procedure > Discovery > Relevance

[FIN11] Evidence of foreign price-fixing activities is
relevant in determining the nature and scope of an alleged
international conspiracy. The character and effect of a
conspiracy are not to be judged by dismembering it and
viewing its separate parls, but only by looking at it as a
whole. Where allegations of conspiracy to restrain trade
and intent to monopolize are al issue, a broad scope for
discovery is appropriate because the conspiracy may
involve aclors outside of the plaintiff's geographic market
and the scheme of monopolization may involve an area
larger than the plaintiffs own limited sphere of
operations.

Civil Procedure > Discavery > Relevance

Civil Procedure > Discovery > Undnue Burdens

[HN12] Fed. R. Civ. P. 26{b)(2) allows for limiting
discovery where the burden of production cutweighs the
likely benefit or where the discovery sought can be
obtained through some less burdensome process. This
burden is identified by looking at many of the {actors
listed in R 26(b}2), including relevance, the need for the
documents, the breadth of the document request, the time
period covered by such request, and the particularity with
which the documents are described

Antitrust & Trade Law > International Application of
U.S. Law > Foreign Commerce

Antitrust & Trade Law > International Application of
U.S. Law > Foreign Trade Antitrust Improvements Act
Antitrust & Trade Law > Sherman Act > General
Overview

Civil Procedure > Discovery > Relevance

[HIN13} Even in cases that assert antitrust claims based
only on harm to domestic consumers, courts have granted
extensive discovery involving international or foreign
price-fixing activities where they are relevant to the
plaintiffs' claims.

COUNSEL: [*I] For CONSEIL EUROPEEN DE
L'INDUSTRIE DES PEINTURES, DES ENCRES
DIMPRIMERIE ET DES COULEURS D'ART,
Respondent: GREGORY L. POE, ROBBINS RUSSELL.
ENGLERT ORSECK & UNTEREINER LLP,
WASHINGTON, DC.

JUDGES: R Barclay Surrick, Judge
OPINION BY: R. Barclay Surrick

OPINION:

MEMORANDUM & ORDER

SURRICK, J.

Presently before the Court is Defendants' Motion for
Clarification of the Court's Oclober 14, 2003, Discovery
Order (Doc. No. 113), This Order compelled Defendants
lo produce discovery for documents "crealed" between
1993 and 1996. (/4 at 1-3) Because our discussion did
not specifically address the geographic scope of
Plaintif{s' requests, however, we take this opportunity to
explain the scope of the Order, and to deny Defendants’
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proposed limitations on discovery. nl

nl Defendants’ Motion for
Clarification was held in abeyance
pending final approval of the Plaintifs
settlement with EI DuPont de Nemours
and Company, and DuPoal Performance
Coatings, Inc. (collectively "DuPont");
and BASF Aktiengesellschaft, BASF
Coatings AG, and BASF Corporation
{collectively "BASF").

[*2]
DISCUSSION

Plaintiffs' Consolidated and Amended Class Action
Complaint aileges that from January 1, 1993, 1o
December 31, 2001, Defendants vielated various federai
antitrust laws by “conspiring to fix, raise, maintain or
stabilize prices for automotive refinishing painl in the
United States." (Am. Compl. P1} In order to prove their
allegations, Plaintiffs have requested documents related
to Defendants' commmunications with their competitors, as
well as documents produced or submitted to any federal,
state, or foreign governmental entily, from 1990 to
present. n2 Specifically, Plaintifls' first set of document
requests ask for:

4. All documents constituting, rellecting,
or referring to any meeting within or
outside of the United States at which your
company and any competifor were present,
which concerned, referred or related to:
{pricing, practices, customers, accounts,
pricing quotes, territories or markets, and
competitive policies}

5. To the extent you did not produce such
documents pursuant to Request No. 4, all
documents constituting, reflecting, or
referring to any communication within or
outside the United States, whether oral or
written, between your [*3] company and
any competitor concerning, referring or
relating to: [pricing, practices, customers,
accounts, pricing quoles, terrilories or
markets, and competitive policies].

6 All documents referring or relating to
any actions ftszken by you or your

competitors to ensure or maintain the
confidentiality of  any meetings,
comrmunications or agreements between
you and any competitor relating io
automotive refinishing paint, including
without  limitation, prices, pricing,
discounts, lost business, cuslomers,
territories, allocation of business, lerms
and conditions of sale, or discontinuation
of any class, type or category of product.

9 All documenis which you submilted to
the United States Department of Justice,
the Federal Trade Commission, any
Congressional ~ Commitftee or  other
domestic or foreign govemmental endity or
investigatory body relating to  the
production, pricing, marketing, sale, or
distribution of automotive refinishing
paint .. ..

10, All civil investigative demands,
subpoenas and requests for documents you
have received from any federal, state or
{oreign govestmental entity or
investigatory body, referring or relating to
the production, pricing, marketing, [*4]
sale or distribution of auiomotive
refinishing paint, and all correspondence
with said entities discussing, reflecting or
referring to any Hmitations placed upon
the scope of your responses to such
demands, subpoenas or requests

18. ANl documents reflecting, referring or
pertaining to territories or markets for
sales or potential sales of aulomotive
refinishing paint sold in the United States

31. All documents, including inveices and
bills of lading, reflecting, referring, or
relating to sales or potential sales of
automotive refinishing paint, or any
component thereof, from any of your
competitors

32 All documents, including invoices and
bills of lading, reflecting, referring, or
relating to  purchases or polential
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purchases of automotive refinishing paint,
or any component thereof, from any of
your competitors

(Pls ! First Set Reqs. for Produc. of Docs. at 6-10, 12, 16.)
In addition, two of Plaintiffs’ interrogatories seek similar
informatiomn:

6. Identify any meeting within or outside
the United States between any officer,
director, employee or agent of your
company and any officer, director,
employee or agent of any competitor
during which [*5] there was any
discussion or communication which
reflected, referred to or related to any
actual, proposed or prospeclive prices,
price announcements, "minimum" prices,
price lists, price changes or suggested
prices of aulomotive refinishing paint

7 To the exient such information was not
provided in your response lo interrogatory
No. 6, identify any communication within
or outside the United States, whether
written or oral, between any officers,
director, employee or agent of your
company and any officer, director,
employee or ongent of any competitor
reflecting, referring or relating to any
actual, proposed or prospeclive prices,
price announcemenis, "minimum” prices,
price lists, price changes or suggested
prices of automotive refinishing paint.

(Pls.! First Set of Interrogs at 11-12)

n2 We do not discuss the relevant
time frame for production of documents as
our prior Order was clear on that point.

Defendants do not object to "producing documents
regarding the sale and distribution of automotive [*6]
refinish paint in the United States," regardiess of their
location. (Defs! Mem. Law in Support of Mot for
Clarification at 1) However, Defendants seek
clarification of our Order regarding the geographic scope
of discovery, “given that [Piaintiffs'] far-flung, global
requests cover a multitude of transactions having nothing

te do with paint sold in the United States.” (/d a1 3)

"It is well-established that [IIN1] the scope and
conduct of discovery are within the sound discretion of
the trial court.” Gaul v. Zep Mip. Co., No, 03-2439. 2004
.S, Dist. LEXIS 1990, at *2-3 (E.D. Pa. Feb, 5, 2004)
(quoting Marroguin-Menriques, v, lmmigration and
Nanualization Serv.. 699 F.2d 129, 134 (3d Cir, 1983))
“Federat Rule of Civil Progedure 37 authorizes a party
who has received evasive or incomplete answers to
discovery authorized by . . . Rule 26(a) to bring 2 motion
to compel disclosure of the materials sought ” Northern, v,
City of Phila. Fire Dep't, No, 98-6517. 20600 1.5, Dist.
LEXIS 4278, at *3 (E.D. Pa, Apr. 4. 2000) (discussing
Fed, R. Civ. P. 37{a}(31}. {*7] Once a party opposes a
discovery request, the party seeking the discovery must
demonstrate the relevancy of the information. 2080 11,3,
Dist. LEXIS 4278 at *5. "When this showing of
relevancy is made, the burden then shifis back to the
parly opposing discovery fo show why the discovery
should not be permitted " Jd A party's statement "that the
discovery sought is overly broad, burdensome,
oppressive, vague or irrelevant is 'not adequate to voice a
successful objection. fd (quoting Josephs v. Haryis
Corp,, 677 F.2d 985, 992 (34 Cir. 1982)).

A. Relevance

In our prior Order, we noted that [HN2} the
"relevance” of the information requested is the
"touchstone” of any discovery request. EEQC 3, Univ. of
Pa.. 850 F.2d 969. 979 (3d Cjr. 198R8), aff'd, 493 1.8,
182, 1108, Ct 577, 107 k. Ed. 2d 571 €1990Y; see also
Fed. R. Civ. . 26(b)1) [HN3] ("Parties may obtain
discovery regarding any matter, not privileged, that is
relevant to the claim or defense of any party . . ."); id
[HMN4] ("For good cause, the cowrt may order discovery
of any matter relevant te the subject matter involved in
the action ™). {HN5] In antitrust cases, courts often take a
liberal [*8] view of relevance and permit broad
discovery. See, eg. New Park Epyn't, LLC v. Elec
Factory Concerts, Inc., 2000 118, Dist, LEXIS 53], No.
98.775, 2000 Wi 62315, ot *3 (E.D. Pa. Jan, 13, 2000)
("Discovery in antitrust litigation is most broadly
permitied and the burden or cost of providing the
information sought is less weighty a consideration than in
other cases." (quoting Lmjred States v. Int'l Bus. Machs,
Corp., 66 FR.DD. 186, 189 (S D.N.Y, 1974, see also [n
re Microcrvstalline Cellulose Antigrust Livig, 221 F.R.D.
428.479.30 (E.D. Pa. 2004Y; Callahan v. A E V. Inc., 947
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F. Supp, 175, 179 (W.D. Pa. 1996) Broad discovery is
permitted because direct evidence of an anticompetitive
conspiracy is often difficult o obtain, and the existence
of a conspiracy f[requently can be established only
through circumstantial evidence, such as business
documents and other records. See [mterVest, Jnc. v.
Bloomberg, L.P., 340 F.3d 144, 159 {(3d Cir. 2003)
("Because direct evidence, the proverbial 'smoking gun,'
is difficult to come by, 'plaintiffs have been permitted to
rely solely on circumstantial evidence (and the reasonable
inferences [¥9] that may be drawn therefrom) to prove a
conspiracy." (quoting Rossr v. Standard Roofing, lnc.
156 F.3d 452, 465 (3d Cir. 19981} As the Third Circuit
has noted, "proving a conspiracy is usually difficult and
often impossible without resort to discovery procedures.
This is particularly true in antitrust actions, where 'the
proof is largely in the hands of the alleged conspirators ™
Marv Ann Pensiero. Inc, v, Lingle, 847 F 24 90, 95 (3d
Cir. 1988) (quoting Paller v. Columbhia Broad. Svy. D
6B LS, 464, 473, 82 S Ct. 486, 7 L. Bd. 2d 458
(1962 see also Callahan, 947 F. Supp..at 179
("Discovery in an antitrust case is necessarily broad
because allegations involve improper business conduct.
Such conduct is generally coverl and must be gleaned
from records, conduct, and business relationships ")

Here, Plaintiffs assert that they are entitled fo seek
discovery of Defendants' alleged foreign price-fixing
activities because the “global nature” of the alieged
conspiracy "renders it impossible to draw a clear line"
"between defendants' 'foreign’ and 'domestic' pricing
activities. " (Pls' Mem. Law. Opp'n to Defs' Mot for
Clarification at 1) [*10] Documents regarding
Defendants' pricing activities outside the United States,
Plaintiffs assert, are relevant because they can help
establish the existence of a congpiracy 10 set prices for the
global marlet of automotive refinishing paint, and that in
this conspiracy, Defendants’ foreign pricing aclivities
were "taken with an eye toward influencing domestic
prices.” (/d at 5-7.) In support of this claim, Plaintiffs
point 1o documents produced by Defendant
Sherwin-Williams to a federal grand jury These
documents reveal that representatives or affiliates of all

five original Delendants in this action were members of

the European Council of the Paint, Printing Ink and
Artists' Colours Industry, commonly referred to as
"CEPE" (Jd at 5-7, Exs. A-C)) These CEPE members
participsted in the creation of a subgroup cailed
"Worldwide P-OG" (shorthand Jor Worldwide
Product-Orienled Group). The worldwide P-O G was

concerned with the "global market” for the automotive
refinishing business, "not only Burope bul also the USA,
Eastern Furope, Far East, ete" (Jd at 6-7, Bxs. A)
Meeting notes from Worldwide P-O G. reveal discussions
among the member companies, including Defendants,
[*11] about worldwide market volume of awomotive
refinishing paint and the entrance of new compelifors.
(/d Ex B)

[FN6] It is widely understood that trade associations
can be used to facilitate the creation and mainlenance of
price-fising conspiracies, especially when competitors
share pricing or sales data See, e g, Nati Soc’y of Prof'l
Eng'rs v, United States, 435 11.8, 679, 681-82. 68 8§, CI,
1355, 55 1. Bd. 2d_637 (1978} (holding that an
enpineering trade association violated the antitrust laws
because its members were prohibited from engaging in
price-based competition); United Starey v, Andreas, 216
F.3d 645. 657 (7t Cir. 2000) (Anding that "a trade
association was formed to help cover up” the actions of a
worldwide citric-acid carlel). See generally Christopher
R. Leslie, Trust, Distrust, and Antitrust, 82 Tex, L. Rey,
515 (2004) (explaining how cartels use trade associations
to oversee price-fixing and other anticompetitive
agreements). As a leading antitrust treatise explains, "the
antitrust concern resulting from trade association
provision of price and output information is [the]
facilitation of collusion or less formal coordination of
output or price [*12] " 13 Phillip Areeda & Herbert
Hovenkamp, Antitrust Law P2112 (24 ed 2000).
Evidence of cooperation between Defendants in foreign
price-fixing, through a trade association or otherwise,
would certzinly be relevant to establish the existence of
an illegal combination or conspiracy in restraint of trade,
which is a required element of o § 1 Sherman Act claim
See Ahord-Polk_Inc. v. F. Schmacher & Co., 37 F.3d
096. 1009 n,11 {3d Cir. 1994) (stating that [HN7] "a
trade association, in and of itsel, is a unit of joint action
sufficient Lo constitute a section | combination” under the
Sherman Acl); see also Slephanie W. Kanwit, FIC
Enforcement Efforts Involving Trade and Professional
Associations, 46 Antirust L.J. 640. 640 (1977) ("Because
trade associations are, by definition, organizations of
competitors, they automatically satisfy the combination
requirements of § 1 ol the Sherman Act™). [HNE]
Evidence of foreign price-fixing among Defendants
would also be material to prove that they had the
opportunity and ability to engage in domestic price-fixing
for automotive refinishing paint. See fFeit v, Cont'l 11,
Nar'l Bank & Trust Co., 641 F.2d 457, 462 (Tth Cir.
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19803 [*13] (concluding that "oppertunity to conspire” is
relevant "circumstantial evidence te support a finding
of a price-fixing conspiracy” {citing Interstate Circuil v,
United States, 306 1.8, 208. 59 8. Ct. 467, 83 L. Ed. 610
(19310 I re Vitamins Antitvust Litio,, 2001 1.8, Dist.
LEXIS 8904, Ng. 99-197. 2001 WI. 1049433 at *11, *13
(D.D.C. June 20. 2001) [HN9] (granting discovery of
documents relating to foreign price-fixing because it was
relevant evidence of the creation and maintenance of an
international conspiracy that also harmed domestic
consumers),

Defendants cite the Eleventh Circuil's decision in
Williamson Oil Co., fnc, v. Philip Morris 184, 346 F.3d
1287 (11th _Cir..2003) in support of their position. In
Williamson Qil, the court concluded that “in the absence
of some palpable tie between" evidence of illegal
anticompelitive aclivity in other countries and "appelless’
pricing actions in the United States, the foreign
undertakings . . . do not tend to exclude the possibility of
independent action in the setting of domestic cigaretie
prices " Id. at 1317 Based on this reasoning, Defendants
suggest thal we should not permit broad geographic
discovery because Plaintiffs [*14] have not shown the
necessary nexus We disagree

First, Plaintiffs have demonstrated the relevance of

international communications concerning other markets

As described above, Plaintiffs point to evidence of

communications between Defendants regarding sales

volume and other market information through the aegis of

a trade association, which is relevant both as potential
evidence of coordination among the Defendants and as
opportupnity and ability to implement an illegal
conspiracy. Second, Hifliamson Qil is distinguishable, In
Williamson Oil. the plaintiffs "baldly contended" that
defendants had engaged in illegal or anticompetitive
conduct in foreign markets, but could point to no
evidence to support their allegations. Id at 1316-17
Here, however, Plaintiffs cile "ongoing [antitrust]
investigations in Canada and the European Union"
regarding Defendants’ activities in the global automotive
refinishing market {Am. Compl. P49} as evidence of the
creation and mainlenance of a worldwide price-fixing
conspiracy. {Pls.' Mem. Law. Opp'n (o Defs' Mot for
Clarification at 5.}

Finally, [HN10] we do nol agree with [Filliamson
Qil's  assertion that  evidence of illegal [*15]
anticompetitive action in foreign countries is a

prevequisite for discovery of an alleged conspiracy's
foreign activities. The Sherman Act encompasses conduct
occurring outside our borders when that conduct has an
effect on American commerce, even If the activities are
not illegal in the countries where they are commitied. F.
Hoffiman-La Roche Lid. v. Empagran §.4., 542 U.S. 135

124 8. Ct. 2359, 2363, 159 L. Ed. 2d 226 (2004) (stating
that foreign activities can give rise to a Sherman Act
cizim "provided that the conduct both (1) sufficiently
affects American commerce, ie, it has a ‘direct,
substantial, and reasonably foreseeable eflect' on
American  domestic, import, or (certain) export
commerce, and (2) has an effect of a kind that antitrust
law considers harmful, i e, the 'effect’ must 'give rise to a
[Sherman Act] claim.™ {quoting 13 U.S.C. § 6a (2000)
{emphases omitted)); Contl Gre Co, v. Union Carbide &
Carhon Corp.. 370 11.8. 690. 704, 82 8. Ci, 1404, 8 L.
Ed. 2d 777 {(1962) ("A conspiracy to monopolize or
restrain the domestic or foreign commerce of the United
States is not outside the reach of the Sherman Act just
because part of the conduct complained of occurs in
foreign countries. [*16] ") In addition, [HNI11]
evidence of foreign price-fixing activities is relevant in
determining the nature and scope of an  alleged
international conspiracy. As the Supreme Court has
noted, "the character and effect of a conspiracy are not to
be judged by dismembering it and viewing its separate
parts, but only by looking at it as a whole ™ Cont! Ore
Co., 370 U.S. 2t 699 (quoting United Stutes v. Paiten,
226118, 525,544, 33 8. Ct. 141, 57 L. Ed. 333 {1913));
see also Rellan: Energv, Ine. v. Duncen, 616 F. Sunp.
215. 219 (D. Del, 1985} ("Where allegations of
conspiracy teo restrain trade and intent to monopolize are
at issue, as in the instant case, a broad scope for
discovery is appropriate, because the conspiracy may
involve actors outside of the plaintiff's peographic market
and the scheme of menopolization may involve an area
larger than the plaintiffs own limited sphere of
operations."). Consequently, we conclude that Plaintiffs'
discovery reguests with respect tfo Defendants’
manufacture, sale, and/or distribution of automotive
refinishing paint in foreign countries are relevant to their
domestic antitrust claims.

B. Burden

{HN12] Eederal Rule of Civil Procedure 26(h)(2)
[*17] allows for hmiting discovery where the burden of
production outweighs the likely benefit, or where the
discovery sought can be oblained through some less
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burdensome process This burden is identified by looking
at many of the factors listed in Rule 26{b)2), including
"relevance, the need for the documents, the breadth of the
document request, the time period covered by such
request, [and)] the particularity with which the documents
are described.” Hyoming v, S Dep't of Aeric, 208
F.R.D. 449 452.53 (D.D.C, 2002).

Defendants object to the production of documents
relating {0 their foreign activities, arguing that Plaintiffs
request  "would necessarily require a lengthy and
expensive period of search," imposing an "extraordinary”

burden on Defendants. {Defs’ Mem, Law in Support of

Mot for Clarification at 3, 5.) Although we recognize
that Defendants have provided approximately 700,000
documents that were previously produced to the federal
grand jury (Defs' Reply Mem in Support of Mol for
Clarification at 4), the scope of Plaintif{s’ discovery
request here is consistent with other antilrust litigation
involving potential conspiracies of nationwide or global
[*18] reach. See, eg, Inre Fine Paper Antitrust Litig.,
685 F.2d 816. 818 (3d Cir. 1982) (finding no abuse of

discretion where trial court permitted production of

nearly two million docunients in a complex, nationwide
antitrust claim); [u Bus. Machs, Corp. v, United Stares,
480 F.2d 293, 295 (24 Cir, 1973} (stating that defendant
produced approximately seventeen million documents in
discovery for a government antilrust case and a privale
multidistrict litigation action); [n.re Lease Qi Antitrust
Litig., 186 FR.D, 403 429 (S D Tex. 1999) (noling that
defendants produced millions of pages of documents in
antitrust action over royalty payments by various oil
companies); [n_1e Brand Nawme Prescription Drugs
Antitrnst Litig, No. 94897, MDE 997, 1996 LS. Dist,
LEXIS 1908, at *13 {N.D. IH. Feb. 26, 1996) (stating that
tens of millions of documents had been produced in
action regarding alleged antitrust and price discrimination
violations in the brand name prescription drug industry).
[HN13] Even in cases like this one, that assert claims
based only on harm {o domestlic consumers, courts have
granted extensive discovery involving [*19] intemnational
or foreign price-fixing activities where they are relevant
to the plaintiffs' claims. See [n_re Vitgmins Antinst
Litig, 2001 U.S. Dist. LEXIS 8904. 2001 W1, 1049433
at *11-13; n3 Laker Airwawvs Led. v, Pan Am. IWorld
Adinwavs, 103 FR.D. 42 47, 49-50 (D.D.C. 1984Y; [n re
Uranium_Antirrust Lirig., 480 F. Supp. 1138, 1154-56
(NL.D, T 1979).

n3 Defendants suggest that fn re
Vitamins is inapplicable because that case
dealt with an alleged global conspiracy to
contro! the market, Despite the fact that a
global conspiracy was aileged, the court in
that case limited Plaintilfs claims to those
injuries "with a sufficient United States
nexus," making that case guite anzlogous
to the instant matter. fn_re Fitaming
Antipruse Livig, 2001 .8, Dist. LEXIS
8904, 2001 WE, 1049433 at *11.

Moreover, we are not convinced that extending the
scope of discovery to encompass foreign price-fixing
documents wilt significantly increase Defendants’ burden.
Defendants have already agreed to produce all [*20]
documents and information, regardless of their location,
that relate to the United States, any other geographic
region as a whole that includes the United States, and the
world as a whole. (Defs. Mem. Law. in Support of Mot.
for Clarification at 6-7.) Under this proposal, Defendants
wiil be required to search through all documents relating
to automotive refinishing paint, no matter where they are
located, and determine whether they relate in some way
to the United States. Broadening the scope of discovery
to include foreign activities will likely require Defendants
{o search through the same sets of documents, and will
not obligate them to conduct a separate "fillering"” process
1o separate oul only those documents that relate lo the
United States. Additionally, a number of Plaintiffs'
requests deal with documemnts previously produced fo a
federal, state, or foreign pgovernmental entity or
investigatory body, and reproduction of those documents
to Plaintiffs should not cause an unnecessary burden or
hardship on Defendants,

Because we conciude that the relevance of the
materials requested, which all pertain to exchanges of
information with a competitor or an investigation by a
foreign [*21] or domestic body, significantly outweigh
the burden of production to Defendants, we will deny
Defendants' Motion for Clarification.

An appropriate Order follows.
ORDER

AND NOW, this 2%9th day of October, 2004, upon
consideration of Defendants' Motion for Clarification of
the Court’s Qctober 14, 2003, Discovery Order (Docket
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No. 113), all documents in support thereol, and in
opposition thereto, it is ORDERED as follows:

1. Defendants' motion is DENIED.
2. Defendants shall produce all responsive documents,

found in the United States or globaily, in response lo
Plaintiffs' Document Requests and Interrogatories

including those dealing with foreign manufacturing, sale,
and/or distribution of automotive refinishing paint.

IT IS SO ORDERED
BY THE COURT:

R. Barclay Surrick, Judge
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Le Pape's Inc, v, 3AM, 2000 U.S. Dist. LEXIS 3087 (E.D.
Pa.. Mar. 14, 20000

DISPOSITION: Plaintiff's Motion for Partial Summary
Judgment was deied.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff purchaser

brought a class action suit against defendant, a supplier of

transparent lape, alleging monopelization in violation of
15 USCS. § 2 of the Sherman Act. The purchaser
moved for partial summary judgment under Fed. R. Civ.
P. 56(c) as to liability or, alternatively, to find that certain
facts were established pursuant to Rule 56(d).

OVERVIEW: The purchaser claimed that the supplier
maintained monopoly power in the transparent lape
market through bundled rebate programs and exclusive
dealing arrangements. The purchaser argued that a
previous suil between the supplier and a competitor had
established the supplier's liability. The court found that
partial summary judgment could not be granted because
fact issues remained as to whether the purchaser had
sustained antitrust injury. However, the prior litigation

established certain factual delerminations through the
operation of collateral estoppel. The relevant product
market was actually litigated in the prior case even
though the jury's finding was based in part on a
stipulation. The jury necessarily found that the supplier
had the power to exclude competition and control prices;
however, specified alleged predatory or exclusionary
praclices were not essential to the prior judgment and
thersfore were not established. Use of offensive coilateral
estoppel was not unfair; the purchaser could nol have
gasily intervened in the prior suit, and the fact that the
prior suil was brought by a competitor rather than a buyer
did not present an undue danger of distorting the issues.

OUTCOME: The purchaser's motion for partial
summary judgment was denied. The court found that
factual determinations were established concerning the
relevant market, that the supplier possessed and willfully
maintained monopoly power, and that the supplier's
predatory or exclusionary conduct harmed competition.

CORE TERMS: collateral estoppel, exclusionary,
predatory, monopoly power, anlitrusi, application of
collateral estoppel, relevant market, tape, time period,
offensive, summary judgment, customers, issue
preciusion, competitor, actually ldigated, transparent,
rebate, power o exclude, partial, power to control,
estoppel, anti-competitive, joined, invisible, causation,
harmed, substantial controversy, earlier action, prior

judgment, consumer
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Civil Procedure > Pleading & Practice > Pleadings >
General Overview

Civil Procedure > Summary Judgment > Standards >
Legal Entitlement

Civil Procedure > Summary Judgment > Standards >
Materiality

[HN1] Summary judgment should be granted if the
pleadings, depositions, answers to inferrogatories, and
admissions on file, together with affidavits, il any, show
that there is no genuine issue as lo any material fact and
that the moving party is entitled to judgment as a matter
of law. Fed. R Civ. P. 56(c). An issue is "genuine” if the
evidence is such that a reasonable juror could (o return a
verdict for the non-moving party. A dispute is "material”
if the facts in question might affect the ouicome of the
case under govermning law. When considering a motion
{or summary judgment, a court musl accepl as true the
evidence presented by the non-moving party and draw all
justifiable inferences its {avor,

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > General Overview

Civil Procedure > Summary Judgment > Supporting
Materials > Affidavits

Evidence > Procedural Considerations > Burdens of
Proof > Allocation

[HN2] The party seeking sumnary judgment bears the
initinl burden of showing a basis for its motion and
identifying those portions of the record that it believes
demonstrate the absence of a genuine issue of material
fact. Where the non-moving party bears the burden of
proof on a particular issue at trial, the moving party can
meet its burden simply by "showing"--that is, pointing
oul to the district court-—that there is an absence of
evidence to support the non-tnoving party's case. Once
the moving party has me! its initial burden, the adverse
party's response, by affidavits or otherwise as provided in
this rule, must set forth specific facts showing that there
is a genuine issue for trial. Fed R. Civ. P. 56(e).
Summary judgment should be granted if the non-moving
party fails to make a factual showing sufficient to
establish the existence of an element essential io that
party's case, and on which that party will bear the burden
of proof at trial

Civil Procedure > Summary Judgment > Partial
Summary Judgments
[HN3] See Fed. R. Civ. P. 56{c)

Antitrust & Trade Law > Moenopolization > Actual
Monopolization > General Qverview

Antitrust & Trade Law > Monopolization > Attempis to
Monopolize > General Overvigw

Antitrust & Trade Law > Monopelization > Conspiracy
to Monaopolize > General Overview

[HN4]1See I5USCS §2

Antitrust & Trade Law > Monopolization > Actual
Monopolization > Monopoly Power

Antitrust & Trade Law > Private Actions > Injuries &
Remedies > General Overview

Antitrust & Trade Law > Sherman Act > Claims

[HNS5] A violation of 15 US.CS § 2 consists of twe
elements: (1) possession of monopoly power and (2)
maintenance of that power as distinguished from growth
or development as a consequence of a superior product,
business acumen, or historic accident. The plaintifl must
also allege that it suffered antitrust injury as the result of
the defendant’s unlawful acts. Accordingly, in order to
have a claim for relief, a plainti{l must establish not only
antitrust law violation by the deflendant but that he has
been injured thereby. Proof of antitrust law violation
alone is not enough. Proof of damage or injury lo the
plainti{f resulting therefrom is of the essence of the claim.

Antitrust & Trade Law > Moenopolization > Actual
Monopolization > General Overview

Antitrust & Trade Law > Private Actions > Injuries &
Remedies > General Overview

Civil  Procedure > Summary Judgment > Partial
Summary Judgments

[HNG] As proof of antitrust injury is necessary {o
establish Hability under 15 U.S.CS. § 2 of the Sherman
Acl, a plaintiff is not entitled to partial summary
ludgment on the issue of liabiiity uniess it has established
that there is no genuine issue as to the fact that it was
injured as a result of the defendant's antitrust violations.

Civil Procedure > Swmmary Judgment > Partial
Summary Judgments

Civil Procedure > Sumniary Judgmemt > Standards >
Genuine Disputes

[HN71 If there is no liability without damape and
damages are in dispute, surimary judgment should not be
granied pursuant to Fed. R. Civ. P. 56(c).
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Civil Procedure > Swmmary Judgment > Partial
Swmmary Judgments

Civil Procedure > Summary Judgment > Time
Limitations

{HN8] The Federal Rules of Civil Procedure do not
provide for partial summary judgment of a portion of a
single claim.

Civil Procedure > Swummary Judgment > Partial
Summary Judgments

[HN9] See Fed. R. Civ. P. 56(d).

Civil Procedure > Summary Judgment > Motions for
Sunmmary Judgment > General Overview

Civil Procedure > Summary Judgment > Partial
Summary Judgments

Governments > Courts > Authority to Adjudicare
[HN10} Fed R. Civ. P. 56(d) empowers the courl tfo
withdraw some issues from the case and to specify those
facts that really cannot be controverted. Indeed, Rule
56{d) imposes a duty on a court that does not fully
adjudicate 2 case on a motion for summary judgment to
make an order formulating the issues for trial, to the
extent practicable. When issuing an order pursuant to
Rule 56(d), the rule permits the court to retain full power
10 make one complete adjudication on all aspects of the
case when the proper lime arrives,

Civil Procedure > Federal & State Interrelationships >
Federal Common Law > General Overview

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN11] Courts apply federal common law principles of

issue preclusion when determining the preclusive effect
of a prior federal aclion. Under the doctrine of issue
preclusion, once an issue is actually and necessarily
determined by a cowrt of competent jurisdiclion, that
determination is conclusive in subsequent suits based on
a different cause of action involving a parly to the prior
litigation. The doctrine of issue preclusion is derived
from the simple principle that later courls should honor
the first actual decision of a matter that has been actually
litigated  Collaterzl estoppel has the dual purpose of
protecting litigants from the burden of relitigating an

identical issue with the same party or his privy and of

promoting judicial economy by preventing needless
litigation.

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN12] It is well-settled that a litigant who was not a
parly o a prior judgment may nevertheless use that
judgment “offensively” to prevent a defendant from
relitigating issues resolved in the eariier proceeding This
form of issue preclusion is also known as offensive
non-mutual collateral estoppel.

Civil  Procedure > Judicial Officers > Judges >
Discretion

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[FIN13] A party seeking cstoppel must show that the
following four elements are satisfied: (1) the issue sought
to be precluded is the same as that involved in the prior
action; (2) that issue was actually litigated; (3) that issue
was determined by a final and valid judgment; and (4} the
determination was essential to the prior judgment. In
addition, the application of offensive non-mutual
collateral estoppel is subject lo an overriding faimess
determination by the trial judge. The trial court has broad
discretion to determine when collateral estoppel should
be applied.

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN14] The first element that must be satisfied for the
application of collateral estoppel is that the issue sought
to be precluded is the same as that involved in the
previous action Identity of the issues is established by
showing thai the same general rules govern both cases
and that the facts of both cases are indistinguishable as
measured by those rules. To defeat a finding of legal
identity for purposes of issue preclusion, the difference in
the applicable legal standards must be "substantial * A
finding of factual identity, on the other hand, is defeated
if the parly seeking collateral estoppel would have to
introduce different evidence to prove the issue in the laler
litigation than was required in the prior action,

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN15] It is axiomatic that collateral estoppel cannol
apply to a jury's factual determinations in & prior case for
a time period that was not at issue in that trial. A jury's
findings necessarily are based upon the evidence adduced
at trial, from which they cannot be severed without
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mutilating their significance. At the same time, however,
the issues litigated in the prior suit are not factuaily
different from the issues in later litigation merely because
the damages period in the later suit extends beyond the
period which the jury considered in prior suit

Auntitrust & Trade Law > Market Definition > General
Overview

[HN16] In antitrust actions, the relevant market is
comprised of both a geographic and a product market.

Antitrust & Trade Law > Market Definition > General
Overview

Civil Procedure > Discovery > Methods > Stipulations
Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[IN17] Collateral estoppel applies only as to those
maliers in issue or points controveried. The inquiry must
always be as to the point or question actuaily litigated.
Generally speaking, when a particular fact is established
net by judicial resolution but by stipulation of the parties,
that fact has not been "actually litigated" and thus is not a
proper candidate for issue preclusion. This principle
extends o stipulations regarding the product market in
antitrust matters. Coliateral estoppe! is not appropriate
where the product market has been stipulaled to in the
previous case.

Civil Procedure > Discovery > Methods > Stipulations
Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN18] Notwithstanding the general rule that collateral
estoppel should not be applied to stipulated facts, courts
have held that factual determinations made by judge or
jury in a case that is actually litigated are not deprived of
collateral  estoppel effect merely because the
delerminations rest i part on admissions or stipulations

Civil Procedure > Discovery > Methods > Stipulations
Civil Procedure > Judgmments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

Criminal Law & Procedure > Trials > Examination of
Witnesses > General Qverview

{HN19] Courts have applied coilateral estoppel o issues
determined in previous proceedings where the fact
finder's determination of those issues was partiaily based
upon facts stipulated by the parties.

Civil Procedure > Discovery > Methods > Stipulations
Civil Procedure > Discovery > Misconduct

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN20] The decisive reasons for giving stipulations
collateral estoppel effect are that a lawyer's recognition
that the evidence is so stacked against him on some point
that a failure to admit it will open him fo sanctions under
Fed R. Civ. P. 37(¢) is as good an indication of where the
truth probably lies as a determination by  judge or a jury.
Thus, the application of collateral estoppel lo factual
determinations based in part on stipulations is appropriate
where the decision to agree to cerfain facts was a decision
made by the defendant as part of its litigation stralegy in
the prior litigation. Moreover, where one party introduces
evidence on a dispositive issue of [act, and an adverse
party with opportunity and motive to contest the
presentation chooses not lo, the ensuing finding is
entitled to the same respect as one litigated to the hilt

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

{HN21] The third element that must be satisfied for the
application of collateral estoppel is that the issue sought
10 be precluded was determined by a final and valid
judgment in the previous action Finality in this context
means little more than that the litigation of a particular
issue has reached such a stage that a court sees no really
good reason for permitting it to be litigated again

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Colluteral Estoppel

[HN22] The fourth element that must be satisfied for the
application of collateral estoppel is that the issue sought
to be precluded was essential to the judgment in the
previous action. Under the generally accepled meaning of
the term, & fact may be deemed essential to a judgment
where, without that fact, the judgment would lack factual
support sufficient to sustain i, Courts inquire into
whether the issue was critical to the judgment or merely
dicta when determining whether the issue sought to be
precluded was essential to the prior judgment.

Antitrust & Trade Law > Moenopolization > Actual
Monopolization > General Qverview

[HN23] It is appareat that the ability to exclude
competition necessarily results in the ability to control
prices. Once a monopolist achieves its goal by excluding

Page 4



2005 U S Dist. LEXIS 5315, *; 2005-1 Trade Cas. (CCH) P74,769

potential competitors, it can then increase the price of its
product to the point at which it will maximize its profit
Indeed, the more competition a company faces, the less it
can control prices because competitors will undercut its
prices to secure market share. Conversely, a company
that ¢an exclude competition can sustain #s ability to
coniro} prices. The power lo control prices, by contrast,
does not necessarily include the power lo exclude
competition. It is conceivable that if a company has
obtained control over prices it still may not have the
power to exclude other competitors from the market

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[FIN24] To determine whether collateral estoppel can be
applied offensively in an action, the courl must engage in
an overriding faimess inquiry. District courts have broad
discretion o determine when a plaintiff who has met the
requisites for the application of collateral estoppel may
employ that doctrine offensively. However, the
application of collateral estoppel is subject to a number of
equitable exceptions designed to assure that the doctrine
is applied in a manner that will serve the twin goals of
fairness and efficient use of private and public litigation
FESOUTCES.

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN25] Collateral estoppel has been denied in
circumstances where preclusion would not serve judicial
economy. Moreover, a finding of fairness to the
defendant is a necessary premise to the application of
offensive collateral estoppel Accordingly, the United
States Supreme Court has counseled against the
application ol offensive non-mutual cellateral estoppel in
instances where (1) the plaintiff could easily have joined
in the earlier action; (2) the defendant had littie incentive
to defend vigorously in the earlier action; (3) the second
action affords the defendant procedural opportunities
unavailable in the first action that could readily cause a
differeni resuli; or (4) where for other reasons, the
application of offensive estoppel would be unfair to a
defendant.

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN26] It is undisputed that whatever values may be
gained by nonmutual preclusion are substantially

diminished when the need to try related issues requires
consideration of much the same evidence as bears on the
issue tendered for preclusion.

Antitrust & Trade Law > Monopolization > Actual

Menopolization > General Overview

[HMN27] Once a monopolist achieves its goal by excluding
potential competitors, it can then increase the price of its
produet to the point at which #t will maximize its profit.
This price is invariably higher than the price determined
in a competitive market

Antitrust & Trade Law > Private Actions > Injuries &
Remedies > General Overview

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[MN28] Once a jury has found that unlawful activity
caused antitrust injury, the damages may be detenmined
without strict proof of what act caused the injury, as long
as the damages are not based on speculation or
guesswork.

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN29] As a general rule, in cases where a plaintiff could
easily have joined in the earlier action a Irial judge should
not allow the use of offensive collateral estoppel.

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

[HN30] Courts have denied the use of offensive collateral
estoppel where a plaintiflf who could have joined the
earlier action fails to present  valid reason for not joining
it.

Civil Procedure > Parties > Intervention > General
Overview

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

FHN31] A defendant must establish that a plaintiff's sole
motivation in not joining ar earlier action was the hope to
obtain the benefit of issue preclusion before courts should
deny use of collateral estoppel

Civil Procedure > Parties > Intervention > Right to
Intervene
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[HN32] Fed. R. Civ. P, 24(a)2) provides that
intervention as of right shall be granled upon limely
application when the applicant claims an interest relating
to the property or transaction which is subject of the
action and the applicant is so situated that the disposition
of the action may as a practical matter impair or impede
the applicant's ability to protect that interest, unless the
applicant's interest is adequately represented by existing
parties Fed. R. Civ P, 24(a}(2) Representation is
generally considered adequate if no collusion is shown
between the representative and an opposing party, if the
representative does not represent an interest adverse to
the proposed intervenor and if the representative has been
diligent in prosecuting the litigation.

Civil Procedure > Parties > Intervention > Permissive
Interventions

Civil Procedure > Parties > Intervention > Timeliness
[HN33] Fed. R Civ. P. 24(b)(2) provides that permissive
intervention shall be granted upon timely application
where an applicant’s claim or defense and the main action
have a question of law or fact in common. In exercising
its discretion the court shall consider whether the
intervention will unduly delay or prejudice the
adjudication of the rights of the original parties. Fed R.
Civ. P. 24b)2). Generally, courts disfaver permissive
intervention by class plaintiffs in actions brought by
individual plaintiffs because such intervention tends to
unduly delay and prejudice the adjudication of the rights
of the original parties.

Civil Procedure > Judgments > Preclusion & Effect of

Judgments > Estappel > Collateral Estoppel

[HN34] Courts have denied the use of offensive esloppel
where the risk of prejudice and confusion significantly
outweighs any benefit that might be derived from
applying collateral estoppel. Moreover, courts have
recognized that the values gained by the use of issue
preclusion are diminished where closely related issues
must be tried and the spplication of collateral estoppel
would substantiaily distort decision of the issues that
remain open.

Antitrust & Trade Law > Private Actions > General
Overview

Civil Procedure > Judgments > Preclusion & Effect of
Judgments > Estoppel > Collateral Estoppel

FHN35] Courts have applied collateral estoppzl to

determinations of antitrust vielations made in antitrust
lawsnits between compelitors to laler antitrust actions
brought by buyers.
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LL P, PHILADELPHIA, PA.
JUDGES: Fohn R Padova, J.
OPINION BY: John R Padova
OPINION: MEMORANDUM

Padova, J.

Plaintiff, Bradburn Parent Teacher Store, Inc.
("Bradburn"), has brought this antitrust class action
against Defendant 3M for damages arising out of 3M's
anti-competitive conduct during the time period from
October 2, 1998 through the present. Presently before the
Court is Bradbum's Motion for Partial Summary
Judgment pursuant to Federal Rule of Civil Procedure
56(g). For the reasons that follow, said Motion is denied.
Pursuant to Rulg 36(d), howeverthe Court {inds that
certain  materia lfacts appear without substantial
controversy and shall be deemed established upon the
trial of this action.

I. BACKGROUND

‘The conduct of 3M which forms the basis of this
class action lawsuit was the subject of a prior lawsuit in
this Court, [*3] Le Page's, Inc. v. 3M, Civ. A. No.
97-3983 (ED. Pa) In that suit, LePage’s, Inc, a
competing supplier of transparent tape, sued 3M alleging,
inter alia, unlawful maintenance of monopoly power in
violation of Section 2 of the Sherman Act, 13 1).5.C. § 2.
Afler a nine-week trial, the jury found in faver of
LePage's on its unlawful maintenance of monopaly
power claim. The jury awarded damages in the amount of
$ 22,828,899.00, which were subsequently trebled to §
68,486,697.00. See Le Page's Inc, v, 3M, 2000 1.5, Dist.
LEXIS 3087. Civ. A No. 97-3983. 2000 WE 280350
(ED. Pa. Mar. i4, 20000 3M filed a Motion for
Judgment as a Matter of Law, which this Court denied on
March 14, 2000 See jd. 2000 1.8, Dist. LEXIS 3087
3M thereafiter appealed this Courl's denial of its Motion
for Judgment as a Matter of Law to the United States
Courl of Appeals for the Third Circuit ("Third Circuit")
A Third Circuit panel initially reversed this Coust's Order
upholding the jury's verdict and directed the Courl to
enter judgment for 3M  on LePage's’ unlawful
maintenance of monopoly power claim. LePage's, Ine. v.
IM. 277 F.3d 365 (3d Cir. 2002} ("LePage's ") Upon
rehearing en banc, the Third [*4] Circuit vacaled the

panel decision and reinstated the original jury verdict
against 3IM. LePsoe's. Inc. v. IM, 324 F.3d 141 (3d Cir.
2003) ("LePage's 11N, cert. denied 139 L. Ed. 2d 835 124
S. Cr. 2632 (2004).

The Complaint in the instant litigation alleges one
count of monopelization in violation of Section 2 of the
Sherman Act, The Complaint asserts that 3M unlawfully
maintained monopoly power in the transparent tape
market through its bundled rebate programs nl and
through exclusive dealing arrangemenis with various
retailers. The Complaint asserts that, as a result of 3M's
conduct, Bradbum and other class members n2 have
"suffered antitrust injury.” (Compl. P 27). The damages
period in this case runs from October 2, 1998 to the
present (id. P 2). Bradburn now moves for partial
summary judgment as to liability on Count One of the
Complaint.

nl As described at length in the
LePage's litigation, 3M's bundled rebate
programs provided purchasers  with
significant discounts on 3M's products.
However, the availability and size of the
rebates were dependant upon purchasers
buying products from 3M from: multiple
product lines. See LePage's 11, 324 F.3d at
154-35

£*3]

a2 On August 18, 2004, the Court
certified as a class “all persons who
directly purchased invisible or (ransparent
tape from 3M between October 2, 1998
and the present, who have not purchased,
for resale under the class member's own
label, any ’private label' invisible or
transparent tape from 3M or any of 3M's
competitors at any time from October 2,
1988 to the present.” (August 18, 2004
Memorandum and Order }

II. LEGAL STANDARD

[HN1] Summary judgment should be granted "if the
pleadings, depesitions, answers lo interrogatories, and
admissions on file, together with affidavits, if any, show
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that there is no genuine issue as to any material facl and
that the moving party is entitled to judgment as a matter
of law " Fed. R. Civ. P. 36(c}. An issue is "genuine” if the
evidence is such that a reasonable juror could to relurn a
verdict for the non-moving party. Anderson. v. Liberly
Lobby, Inc., 477 U8, 242 248 911 Ed. 2d 202. 1066 S,
Ct. 2505 (1986} A dispute is "material” if the facts in
question might affect the outcome of the case under
governing law. Id. [*6] When considering a motion [or
summary judgment, the Court must accep! as true the
evidence presented by the non-moving parly and draw ali
justifiable inferences its favor. Id. at 255

{HN2] The party seeking summary judgment bears
the initial burden of showing a basis for its motion and
identifying these portions of the record that it believes
demonstrate the absence of a genuine issue of material
fact. Celotes Corp, v. Catrett. 477 U.S. 317, 322. 91 L.
Ed. 2d 265. 106 S. Ct. 2548 (1986) Where the
non-moving party bears the burden of proof on a
particuiar issue al trial, the moving party can meet its
burden "simply by ‘showing’ - that is, pointing out to the
district court -that there is an absence of evidence to
support the non-moving party's case” Id. at 325 Once
the moving party has met its initiai burden, "the adverse
party's response, by affidavits or otherwise as provided in
this rule, must set forth specific facts showing that there
is a penuine issue for trial” Fed. R. Civ, P. 506(e)
Summary judgment should be granted if the non-moving
party fails to make a factual showing “sufficient to
establish the [*7] exisience of an element essential (o
that party's case, and on which that party will bear the
burden of proof at trial. " Celotex, 477 115, at 322

111 DISCUSSION

Bradburn argues that every element of lability on
Count One of the Complaint has already been fully and
fairly litigated and lost by 3M in LePage's, so that
collateral estoppel now applies to the following five
factual determinations:

1. The relevant market in this matter
is the market for invisible and transparent
tape for home and office use in the United
States.

2. 3M possessed monopoly power in
the relevant market, including the power
{o control prices and exclude competition
in the relevant market, during the period

from June 11, 1993 to at least October 13,
1999 (“the relevani period").

3. 3M  willfully maintained such
monopoly power by predatory or
exclusionary conduct during the relevant
period.

4. 3M's predatory or exclusionary
conduct  during the relevant period
included:

a) 3M’s rebate programs, such as
Executive Growlh Fund, Partership
Growth Fund, Brand Mix Program;

b) 3IM's Market Development Fund,
and other paymenls {o customers
conditioned on customers achieving
certain [*8] sales goals or growth targets;

¢} IM's efforis to control, or reduce,
or eliminate private label tape;

d) 3M's efforts to swilch cusiomers to
3M's more expensive branded tape; and

e) IM's efforts to raise the price
consumers pay for Scotch {ape.

5 3M's predatory or exclusionary
conduct harmed competition

during the relevant period. nl

n3 In its Motion for Partial Summary
Judgment, Bradburn moved the Court for
collateral estoppel as to 41 proposed
findings ' (See Doc. No. B0). However,
the Court understands that Bradburn has
consolidated these 41 findings into five
factugl determinations in #ts Reply in
Suppeort of Motion for Partial Summary
Judgment (See Pl's Prop. Order, attached
1o Doc. No. 96; see also Tr. 11/05/2003 at
80) Accordingly, the Court confines its
analysis to the five issues enumerated
above.
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A Propriety of Summary Judgment Procedure

Based on these five factual determinations, Plaintiff

moves for partial summary judgment pursuant lo Rule
36(c) as to liability [*9] on Count One of the Complaint
Rule 56{c} provides that [FIN3] "[a] summary judgment,
interlocutory in character, may be rendered on the issue
of liability alone although there is a penuine issue as to
the amount of damages " Fed. R. Ciy, P, 36(c) Plaintiff
argues that 3M's liability during the relevanl period has
been established because the jury in LePage's determined
that 3M violated the uantitrust laws by engaging in
anti-competitive conduct. In response, 3M argues thal
partial summary judgment is not appropriste as to
liability under Rule 56(c}. 3M notes that, to establish

liability under Section 2 of the Sherman Act, a plaintifl

must prove not only that the defendant engaged in
anli-competitive conduct, but also that the plaintif]
suffered antitrust injury as a resull of the defendant’s
unlawful acts. Accordingly, 3M coniends that, because
liabijity and damages in antitrust matlers cannot be
disagpregated in the manner contermnpiasied by Rule 36{c},

partial summary judgment on the issue of the existence of

anti-conpetitive conduct alone would be improper.

Section 2 of the Sherman Act provides that [HN4]
"every person who shall monopolize, or attempt [*10] to
monopolize, or combine or conspire with any other
person to monopolize any part of the trade" is guilty
of an offense and subject to penalties. 15 US.C. § 2.
[HN5]"A violation of Seclion 2 consists of two elements:
(1) possession of monopoly power and (2) "
maintenance of that power as distinguished {rom prowth
or development as a consequence of a superior product,
business acumen, or historic accident™ 1.5, v. Dentsply
Intern.. Inc.. 399 F.3d 18], 186 (3d Cir. 2645) {quoting
Eastman Kodak Co. v, Image Technical Servs.. Ing.. 504
U.S. 451, 480, 119 §. Ed. 2d 265. 112 S. Ct 2072
{1992%) The plaintiff must also allege that it suffered
antitrust injury as the result of the defendant's unlawful
acts. LePage's v. 3M, 1997 1).8, Dist. LEXIS 18501, Civ.
A.No. 97-3989, 1997 WL 734003, at *7 (E.D). Pa. Nov.
14,.1997). Accordingly,

in order to have a claim for relief, a
plaintiff must establish not only antitrust
law violation by defendant but that he has
been injured thereby. Proof of antitrust
law violation alone is not enough Proof of
damage or injury to the plaintiff resuiting

therefrom is of the essence of the claim.

Carswell Trucks, Inc. v, Int'l Harvester Co,. 334 F. Supp.
1238, 1239 (SD.N.Y. 1971) [*11] (citing McCleneghan
v. Union Stock Yards of QObhmaha, 349 F.24 53 (8th Cir.
1965Y); Winckler & Smith Citrus Products Co. v, Sunkist
Growers, Inc.. 346 F.2d 1012 (9th Cir, 1963); [Haverhill
Gazette Co. v. Union Leader Corp.,. 333 I.2d 798 (Ist
Cir._1964); Herman Schwabe, Inc. v, United Shioe Mach,
Corp.. 297 ¥.2d 906, 909 n.d (2d Cir. 1962))

[HNG] As proof of antitrust injury is necessary to
establish liability under Section 2 of the Sherman Act,
Bradburn is not entitled to partial summary judgment on
the issue of lability unless it has established that there is
no genuine issue as to the fact that it was injured as a
result of 3M's antitrust violations. See Qberweis Dairy,
inc. v. Agseciated Milk Producers. Inc.. 533 F. Supp.
962, 965-66 (N.D, III. 1982) (denying plaintiff’s motion
for partial summary judpment as to antitrust liability
where findings in prior action did not establish that
defendant's antitrust vielations proximately caused injury
to plaintiff); Carswell. 334 F. Supp. at 1239-40 (denying
plainti{{’s motion for partial summary judgment as to
antitrust liability where there was [*12] "sharp dispute
belween the parties” as to whether plaintiff was injured
by deflendant's antitrust actions); see generally 18 Charles
A. Wright, et al,, Federal Practice and Procedure § 2736,
at 306 (2d ed 2002) (hereinafter "Wright and Miller”)
(noting that [HN7] “if there is no liability without
darmage and damages are in dispute, summary judgment
should not be granted” pursuant to Rule 56(c)}. Here, the
parties do not dispute that genuine issues remain as to
whether Bradburn has sustained injury resulting from
IM's anti-competitive conduct Accordingly, Bradburn's
Motion for Partial Summary Judgment is denied pursuant

{o Rule 56(¢) n4

nd The Court further notes that
Bradburn seeks parlial summary judgment
as to liability only for the time period from
June 11, 1993 through October 13, 1999,
rather than for the entire period of time at
issue in this litigation. However, [I1INE]
“the Federal Rules of Civil Procedure do
not provide {or partial summary judgment
of a portion of a single claim " Connelly v,
Wolf, Block, Schorr and Solis-Cohen, 463
F. Supp. 9i4. 919 (E.D, Pa. 1978) (citing
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Coffiman v. Fed. Labs.. Inc.. 171 F.24 94

13}

Bradburn allernatively argues that the Court should
inveke Rule 56(d) and find that the five proposed [actual
determinations sel forth above are established without
substantial controversy in this action. Federal Ruie of
Civil Procedure 56(d) provides that:

[HN9] If on motion under [Rule 36]
judgment is not rendered upon the whole
case or for all the relief asked and a trial is
necessary, the court . . . shall if practicable
ascerlain what material facts exist without
substantial controversy . I shali
thereupon make an order specifying the
facts that appear without substantial
controversy . . . . Upon the trial ol the
action the facts so specified shall be
deemed established, and the trial shall be
conducted accordingly.

Fed. R, Civ. P. 56(d) [HNI10] Rule 56(d) "empowers the
court Lo withdraw some issues from the case and to
specify those {acts that really cannot be controverted."

Cohen v. Bd. of Trs._of Univ. of Med. and Dentistry of

N.J. 867 F.2d 1453 1463 (3d Cir,_ 1989) {citations
omiited). Indeed, "Rule 56{d} imposes a duty on a court
that does not fully adjudicate a [*14] case on a motion
for summary judgment (o make an order formulating the
issues for (rial, to the extent practicable " Connelly, 463
F. Supp. at 919-20 (citing Associsted Hardware Supply
Co, v, Big Wheel Distrib. Co.. 355 F.2d 114 (3d Cir.
1965)). When issuing an order pursuant o Rule 56(d),
"permits the court to retain full power to make ons
complete adjudication on all aspects of the case when the
proper time arrives." Colasanto v, Life Ins, Co. of N,
America, 100 F.3d 203, 210 (1st Cir. 1996) (quoting
Wright and Miller, supra, § 2737, at 318; see also Fed.
Deposit Ins. Corp. v, Massingifl. 24 F 3d 768, 774 (Sth
Cir. 1994} Accordingly, Court will next deiermine
whether any of the above referenced factusl
determinations from LePage's may be deemed established
in this case pursuant to Rule 56(d) See Connellv, 463 F.
Supp. 81919-20.

B. Collateral Estoppel

[1IN11] Courts apply federal common law principles
of issue preclusion when determining the preclusive
effect of a prior [ederal action. Burlinegton N. RR. v.
Hyundai Merchant Marine Co.. 63 F.3d [227. 1231 (3d
Cir. 1995} [*15] n5 Under the doctrine of issue
preclusion, “once an issue is actually and necessarily
delermined by a cowrt of competent jurisdiction, that
determination is conclusive in subsequent suits based on
a different cause of action involving a party to the prior
litigation " Muontana v. United States, 440 U8, 147, 153,
56 L. Ed. 2d 210, 98 8. Ci. 970 (1979). The doctrine of
issue preclusion is derived from "the simple principie that
later courts should honor the first actual decision of a
matter that has been actually litigated.” Burlington, &3
E.3d at 1231 (citation omitted). Collateral estoppel "has
the dual purpose of protecting litigants from the burden
of relitigaling an identical issue with the same party or his
privy and of promoting judicial economy by preventing
needless litigation." Parkiane Hesiery Co. v. Shore, 439
U.S8. 322 326, 581, Ed. 2d 552. 99 5. Ct, 645 {1979

n3 Throughout this opinion the Court
will use the phrase "issue preclusion” and
"coliateral estoppel” interchangeably. See
Witkowsli. v, Welch, 173 F.3d 197, 198
{3d Cir. 1999} (noting that the doctrine of
collateral estoppel is now commonly
referred to as issue preclusion).

[*16]

Here, Bradburn, which was not a party to the
LePage's litigation, seeks lo use issue preclusion
offensively apainst 3IM, which was a party lo LePage's
[[IN12] 1t is well-settled that "a litigant who was not a
parly io a prior judgment may nevertheless use that
judgment ‘offensively’ to prevemt a defendant from
relitigating issues resolved in the earlier proceeding”
Parklane, 439 U.S, at. 326. This form of issue preclusion
is also known as offensive non-mutual coilateral estoppel.
n6 Burlington, 63 F.3d at 1232,

n6 For the sake of simplicily, the
Court will refer to the doctrine of
offensive non-mutual collateral estoppel as
"collatersl  estoppel" and offensive
collateral estoppel" when addressing the
legal rule which governs the preclusive
effect of a prior judgment in this case. See
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Raviech Corp. v. White. 54 F.3d 187. 190
n.3(3d Cir, 1995}

[HN13] The party secking estoppel must show that
the following four elements are satisfied: "(1) the issue
sought to be precluded [*17] [is] the same as that
involved in the prior action; (2) that issue [was] actuatly
litigated; (3) that issue fwas] delermined by 2 final and
valid judgment; and (4) the determination [was] essential
to the prior judgment.” Natl R.R. Passenger Corp. v. Pa
Pub. Uil Comm'n. 342 F3d 242, 252 (3d Cir. 2003}
{guoting Nat'l R.R, Passenger Corp. v, Pa. Pub. Util.
Comm'n, 288 F.3d 5319, 525 (34 Cir. 2002)) In addition,
the application of offensive non-mutual coflateral
estoppel is "subject to an overriding fairness
determination by the trial judge. " Burlington, 63 F.3d at
1232 The triz] court has "broad discretion to determine
when [collateral estoppel] should be applied" Parklane,
99 8. Ct. a1 631

As mentioned above, Bradburn seeks collateral
estoppel as to the following {ive issues: (1) the definition
of relevant market in this matter; (2) 3M's monopoly
power in the relevant market from June 11, 1993 to
October 13, 1999; (3) 3M's willful maintenance of such
monopoly power; (4) the nature of 3M's predatory or
exclusionary conduet during the relevant period; and (5)
the harmful effect of 3M's conduct on competition [*18]
during the relevant period. The Court will first determine
whether these issues satisfy the four elements for
collateral estoppel, and then resolve whether faimess
considerations  counsel against the application of
collateral estoppel in this case

I Identity of the issues

[HN141 The first element that must be satisfied for
the application of collateral estoppel is that the issue
sought {o be precluded is the same as that involved in the
previous action. Burlington. 63 F.3d st 1231-32. "Identity
of the issues is estabiished by showing that the same
general rules govern both cases and that the facts of both
caseg are indistinguishable as measured by those rules.”
Suppan_v, Dadonna. 203 F.3d 228, 233 (34 Cir. 2000}
{guoting Wright and Miller, supra, § 4425, at 656-57) To
defeat a finding of legal identity for purposes of issue
preclusion, "the difference in the applicable legal
standards must be 'substantial " Raytech. 54 F.3d at {9]
{quoting 1B James W. Moore et al, Moore's Federal
Practice P 443{2], at 572). A finding of factual identity,

on the other hand, is defeated if the party seeking
collateral estoppel would have [*19] to introduce
different evidence 1o prove the issue in this Hiigation than
was required in the prior action. See Lynne Carol
Fashions. Inc. v. Cranston Print Works Co.. 453 F.2d
1177, 1183 (3d Cir, 1972}

Bradburn, which initially sought to collaterally estop
3M from relitigating the five issues mentioned above for
the entire span of time relevant to the instant litigalion,
s revised its Motion to cover only the time period from
June 11, 1993, the date on which the conduct at issue in
LePage's began, to Octlober 13, 1999, the date on which
the jury in LePage's rendered its verdict. (See PI's Reply
al 4-7; see also Tr 11/05/03 a1 81 ) n7 3M argues that the
issues for which Bradbum secks collateral estoppel for
the period from June 11, 1993 through October 13, 1999
are not factually identical to the issues determined by the
jury in LePage's, because the evidence presented in
LePage's "focused™ on the time span from 1993 through
1998, (Def’'s Resp. at 6 n.4) 3M, however, admits that
“there was [sic] a small handful of exhibils in LePage's
providing factual information relating to 1999 (Id.) In
addition, neither the jury charge [*20] and the jury
verdict form in the LePape's trial limited the jury's
deliberations to a lime period ending in 1998. See
LePage'sTrial Tr. Vol. 34, pp. 109-180; LePage's Jury
Verdict Form, Queslions 1-6. Thus, while the "focus” of
the LePage's trial may have been 3M’s conduct belween
June 11, 1993 and 1998, the jury in fact considered 3M's
conduct from June 11, 1993 through October 13, 1999,
the date on which it rendered its verdict. Thus, for the
period from June 11, 1993 through October 13, 1999, the
issues for which Bradburn secks collateral estoppel in this
case are the same as those before the jury in LePape's.
Accordingly, the Court finds that all five issues Bradbum
seeks to preclude satisfy the first element for the
application of collateral estoppel for the time period from
June 1, 1993 through October 13, 1999,

n? Indeed, [FIN15] it is axiomatic
that collateral estoppel cannot apply to the
jury's factual determinations in LePage's
for a time period that was not at issue in
that trial. The jury’s findings in LePage's
necessarily were based upon the cvidence
adduced at trial, "from which they cannot
be severed withou! mutilating their
significance " Int'l Shoe Mach. Corp. v.
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United Shoe Machinery Corp.. 315 T.2d
449 436 (1st Cir. 1963). At the same time,

however, the issues litigated in LePage's
are not factually different from the issues
in the instant litigation merely because the
damages period here extends beyond the
period which the jury considered in
LePage's. See, eg, Oberweis. 553 F,
Supp. .at 966 ({(collateral estoppel in
antitrust action proper for time period at
issue in prior proceeding even though later
litigation alleged longer period of
damages)

[*21]
2 Actual litigation

The second element that must be satisfied for the
application of coliateral estoppel is that the issue sought
to be precluded was actually litigated in the previous
action. Burlington. 63 FE.3d_a: 1231-32 With the
exception of the refevant market definition, 3M does not
dispute that the issues for which Bradburn seeks
collateral estoppel were actually litigated in LePage's. 3M
argues that the definition of relevant market in this matler
was not actually litigated in LePage's because the parties
in LePage's had stipulated to the relevant product market
ng

n8 [HN16] In antitrust actions, the
relevant market is comprised of both a
geographic and s product market. Fresh
Made. Inc. v. Lifeway Foods, Inc.. 2002
LS, Dist. LEXIS 15098, No. Civ. A,
01-4254. 2002 WL 31246922 at *5 (E.D.
Pa. Aug. 9. 2002) (citing Tunis Bros, Co,
v. Ford Motor Ce., 952 ¥.24 715, 722-26
(3d Cir. 19921

{HN17] Collateral estoppel applies "only as to those
matlers in issue or points controveried [*22] . .. . The
inquiry must always be as to the point or question
actually litigated.” Regions Hosp. v, Shalala. 522 U.S.
448, 464, 139 B, Ed. 2d 895 118 §. C1. 909 (1998}
{quoting Cromwell v. County of Sac, 94 1.5, 351, 353
24 1. Ed 195 (1877)) (emphasis omitted}. "Generally
speaking, when a particular fact is established not by
judicial resolution but by stipulation of the parties, that

fact has not been 'actually litigated® and thus is not a
proper candidate for issue preclusion.” Otherson v, Depht
of lustige. 228 U.S. App. D.C. 481. 711 F.2d 267, 274-75
(D.C. Cir. 1983}; sec also U.S. v. Botefuhr, 309 F.3d
1263. 1282 {10th Cir, 2002); Kane v. Town of Harpswell,
254 T.3d.325. 329 (1st Cir. 2001). This principle extends
to stipulations regarding the product market in antitrust
matters. See Jack Faucett Assocs., Inc. v. AT&T Co., 744
F.2d 118, 132 (D.C. Cir. 1984} (collateral estoppel not
appropriate where product market had been stipulated to
in previous case); Gen. Dynamics Corp. v. AT&T Co.
650 F. Supp. 1274, 1283 (N.D. IIl. 1986} (same);
Gtictronix Corp. v. AT&T Co., 603 F, Supp. 332, 583
(DN 1984) [*23] {same).

The general rule that collateral estoppel should not
be applied to stipulations is based on the recognition that
the interests of maintaining consistency and conserving
private as well as judicial resources are less compelling
when the issue on which preclusion is sought has not
actually been litigated before. See Restaternent {Second)
of Judgments § 27 Cmt e In addition, granling
preclusive effect 10 issues not actually litigated might
discourage compromise, decrease the lkelihood that the
issues in an action would be narrowed by stipulation, and
therefore intensify litigation Id

[HN18] Notwithstanding the general rule that
collateral estoppel should not be applied to stipulated
facts, courts have held that "factual determinations made
by judge or jury in a case that i{s actuaily litigated are not
deprived of collateral estoppet effect merely because the
determinations rest in part on admissions or slipulations.”
Kairys. v, IN.S. 981 F.2d 937, 941 (7th Cir. 1992}
Indeed,

[a} contrary rule might discourage the use
of admissions and stipulations, lest that
use deprive the winning party of a
judgment that [*24] he could use in a
subsequent proceeding to foreciose
relitipation of the facts that had been
determined in his favor - or, conversely,
might encourage admissions or
stipulations, by making them less costly in
future consequences for the concessionary
party

Id. Accordingly, [HNI19} courts have applied coliateral
Pape 12
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estoppel to issues determined in previous proceedings
where the fact finder's determination of those issues was
partially based upon facts stipulated by the parties. See
Qtherson, 711 ¥.2d at 274 (collateral estoppel applies to
determination of defendant's guilt in prior action where
finding was based on stipulation regarding what
witnesses would testify to at trial); Fairmont Aluminum
Co. v. CommT of Intemal Revenue, 222 F 2d 622, 625
(4th Cir. 1955} {collateral estoppel applies to judgment in
{axpayer's previous suil even though judgmenl was based
in part on a stipulation of fact between the parties);
Williamson v. Columbia Gas & Eleciric Corp., 186 ¥.2d
464, 46667 (3d Cir. 1950} (collateral estoppei proper in
antitrust action even though prior case "was tried upon
stipulation of fact”); Tillman v. Nat City Bank of N.Y.,
118 F.2d 631, 635 (2d Cir. 1941) [*23] (holding thal
"there is no merit in defendant's contention that the prior
judgment cannot be used as an estoppel because certain
facts on which it rested were stipulated"); GAFE Corp. v,
Eastman Kodak Co.. 519 F. Supp. 1203, 1213 (S.D.N.Y.
19811 (collateral estoppel applies to market definition and
markel power issues in antitrust action where
determination of these issues in prior proceeding was
partially based on stipulated facts).

The United States Court of Appeals for the Seventh
Circuit has explained that

[HN20] the decisive reasons for giving
[stipulations] collateral estoppel effect is
that a lawyer's recognition that the
evidence is so stacked against him on
some point that a failure fo admit it will
open him to sanctions under Fed, R, Civ.
P, 37(c) is as good an indication of where
the truth probably lies as a determination
by a judge or a jury

Kairvs, 981 F.2d at 941
collateral estoppel to factual determinations based in part
on stipulations is appropriate where "the decision to agree
to cerlain facts was a decision made by [the defendant] as
part of its litigation {*26] strategy” in the prior litigation.
GAF Corp.. 519 F. Supp. at 1213 Moreover, where one
party "introduces evidence on a dispositive issue of [act,
and an adverse parly with opportunity and motive o
contest the presentation chooses not to, the ensuing
finding is entitied to the same respect as one litigated to

Thus, the application of

the hilt * Harris Trust & Sav, Bank v, Ellis. 810 F.28 700.
705 (7th Cir. 1987); see also Adams v. Kinder-Morgan
Inc.. 340 F.3d 1083, 1094 (10th Cir. 2003).

Here, it is undisputed that the jury's finding of the
relevant market in LePage's was based only in part on the
parties' stipulation that the relevant product market was
the market for transparent and invisible tape for home
and office use. See LePage's Trial Tr. Vol 34, pp.
129-130. Moreover, 3IM strategically agreed to stipulate
to the relevamt product market only affer plaintiff had
already introduced considerable testimony by an expert
witness on this issue. The relevant product market was,
therefore, actually litigated in LePapge's for purposes of
the doctrine of collateral estoppel. See Adams. 340 F.3d
at 1094 (issue is actually litigated [*27] if it is stipulated
to only after other party adduced evidence on it at trial).
n% Accordingly, the Court finds that all five issues
Bradburn seeks to preclude satisfy the second element for
the application of collateral estoppel.

n% The fact that plaintiff in LePage's
had introduced substantial evidence
regarding the product market at trial
implicates the precise concerns underlying
the doctrine of collateral estoppel (e g,
judicial economy and waste of private
resources). Moreover, the introduction of
evidence on the issue of product market in
LePage's permited the jury (o
independently determine that the product
marke! was, in fact, the market for
invisible and traasparent tape for home
and office use stipulated to by the parties.

3. Determination by valid and final judgment

{HN21] The third element that must be satisfied for
the application of collateral estoppel is that the issue
sought 1o be precluded was determined by a final and
valid judgment in the previous action. Builington, 63
F.3d al 1231-32. [*28] Finality in this context means
"ittle more than that the litigation of a particular issue
has reached such a stage that a court sees no really good
reason for permitting it to be litigated again." Henglein v,
Colt Indus., 260 F.3d 201. 209-10 (3d Cir. 2001} (quoting
Lummus. Co. v. Comnonwealth Oi] Refining Co.. 297
E.2d 80. 89 (2d Cir. 1961)). 3M does not dispute that all

five issues for which Bradburn seeks coilaleral estoppel
Pape 13
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were decided by a valid and {inal judgment. Accordingly,
the Court finds that all five issues Bradburn seeks to

preclude satisfy the third element for the application of

collateral estoppel.
4. Hssentiality of issue to prior judgment

{HN22] The fourth element that must be satisfied for
the application of collateral estoppel is that the issue
sough! o be precluded was essential to the judgment in
the previous action Butlingion, 63 ¥.3d at 1231.32
“Under the generally accepted meaning of the term, a fact
may be deemed essential to a judgment where, without
that [act, the judgment would lack factual support
sufficient to sustain it." Ravtech, 34 F.3d at 193, Courts
inquire into [*29] “"whether the issue 'was critical to the
judgment or merely dicta™ when determining whether the
issue sought to be preciuded was essential lo the prior
judgment. Nat'l R.R. Passenuer Corp.. 288 F.3d at 527
{quoting O'Leary v, Liberty Mut. Ins. Co., 923 ¥.24 1062
(3d Cir. 1991)). With the exception of (1) ils power to
exclude competition and increase prices, and (2) the
nature of its predatory or exclusionary conduct, 3M does
not dispute that the issues for which Bradbumn secks
collateral estoppel were essential to the judgment in
LePage's.

3M arzues that a finding that it was able to control
prices and to exclude competition was not essential to the
jury’s monopoly power determination in LePage's
because the Court defined monopoly power to the jury as
the power to contro! prices or to exclude competition. n10
3M contends that it would, therefore, be improper to infer
from the jury's monopoly power determination that 3M
had both the ability to control prices and to exclude
competition. 3M further argues that, because the jury
verdict form does not specify on what grounds the jury
based s determination of monopoly power, collaieral
estoppel [*30] can be applied to neither 3M's ability to
exciude competition nor 3M's ability to control prices.

ni0 In LePage's, the Court instructed
the jury as follows:

Monopoly power is deflined
as the power to control
prices or exclude
compelition in a relevant
market. Therefore, vyou
must  determine  whether

3M could either control
prices or exclude
competition in the relevant
market. The power 1o
control prices is the power
of a company to establish
appreciably higher prices
for its equivalent goods,
without a substantial loss of
business to its competitor . .

The power to exclude
competition means the
power of a company to

dominate a market by
eliminating existing
compelition  from  that

market, or by preventing
new  competition from
enlering that market.

LePage's Trial Tr. Vol. 34, pp. 132-33.

Where a party seeks collateral estoppel based upon a
jury verdict, the court must determine "whether a rational
jury could have grounded its verdict upon an issue other
than" that sought to be precluded. [*31] Schiro v.
Farley. 510 1.8 222 233 127 1. Ed. 2d47 1148 Ct
783 (1994) If the court finds that the jury in the previous
case necessarily determined the facts sought to be
precluded, collateral estoppel applies to the jury’s explicit
findings as well as lo those implicit findings which the
fury rationally must have determined in order to come to
a verdict. Chew v, Gates. 27 F.3d 1432, 1438 (9th. Cir,
1994)

Bradbum persuasively argues that the jury in
LePage's necessarily determined that 3M had the power
10 exclude competition, and that this power by definition
also enabled 3M to control prices. Because 3M conceded
that it possessed monopoly power in LePage's 11, see 324
F.3d at 146, the Third Circuit did not expressly resolve
whether 3M's monopoly power was based on its power to
control prices, its power to exclude competition, or both.
The Third Circuit did, however, make several
observations that strongly support Bradburn’s argument
that the jury in LePage's necessarily determined that 3M
had the power to exclude competition. For example, the
Third Circuit observed that "3M's exclusionary conduct
not only impeded [plaintiffs] [*32] ability to compete,
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but also harmed competition itself, a sine qua non fora §
2 violation" and that 3M “strengthened its monopoly
position by destroying competition " Id.

Indeed, based on the Court’s instruciions to the jury
in LePage's, it is evident that the jury determined that 3M
had the power to exclude competition The jury in
LePage's returned a verdict that 3M had uniawfully
maintained monopoly power. lLePage's Jury Verdict
Form, Question 2. The Court charged the LePage's jury
that, in order o find willful maintenance of monopoly
power by 3M, it was first required to determine thal 3M
had engaged in predatory or exclusionary conduct See
LePage's Trial Tr. Vol 34, pp. 136-37. The Court went
on to instruct the jury that "predatory or exclusionary
conduct is conduct that has the effect of preventing or
excluding competition, or frustrating or impairing the
efforts of other firms to compete for customers within the
relevant market " Id. By rendering a verdiet that 3M had
willfully maintained monopoly power, the jury in
LePage's thus necessarily found that 3M had the power to
exclude competition or frustrate the efforis of other firms
o compete [*33] for customers, which is itsell an
exclusionary practice. This conclusion is firther bolstered
by the fact that the jury in LePage's explicitly found that
3M's mainlenance of monopoly power had injured
plainiiff, a competitor. See LePage's Jury Verdict Form,
Question 2 1.

[FIN23} It is equally apparent that the ability to
exclude competition necessarily results in the ability to
control prices As the Third Circuit observed in LePage's
I, "once a mengpolist achieves its goal by excluding
potential competitors, it can then increase the price of its
product to the point at which it will maximize its profit”
4. at 164, Indeed, "the more competition & company
faces, the less it can control prices because competitors
will undercut its prices 1o secure market share
Conversely, a company that can exclude competition can
sustain ils ability to control prices." Pepsico. Ine. v,
Coca-Cola Co., 315 F3d 101, 107-08 ¢2d Cir, 2002}
{citations omitted); see also LePage's T, 324 F 3d at 164
{exclusion of competitors allows companies 1o increase
price of products); Barr Labs.. Tnc. v. Ahbolt Labs., 978
E.2d 98 14 (3d Cir. 1992) {*34] (competition "would
have prevented {defendant] from raising prices for any
lengthy period of time"); Columbia Metal Culveri Co. v.
Kaiser Aluminum & Chem, Corp., 579 F.2d 20. 26 (3d
Cir, I978) (ongoing competition "guards against the
ability of the dominant entity to increase prices"); see

generally 2A Phillip E Areeda, et al, Arceda &
Hovenkamp's Antitrust Law, P 501, at 85-86 {2002} nl1]
Therefore, the Court concludes that 3M's ability to
exclude competition and its ability to control prices were
essential to the jury's determination that 3M had
uniawfully maintained monepoly power

nll The Court notes that the power to
coniro! prices, by confrast, does not
necessarily include the power to exclude
competition. See Shoppin' Bag of Pueblo.
Inc. v. Dillon Cos., 783 F.2d 159. 164
(10th Cir. 1986) ("I is conceivable that if
a company has obtained control over
prices .. . it still may not have the power
10 exclude other compelitors from the
market.").

3M aiso argues {*35] that it was not essential to the
jury’s finding of unlawful maintenance of monopoly
power in LePage's that 3M's predatory or exclusionary
conduct included: (1) 3M's rebate programs, such as the
Executive Growth Fund, the Partnership Growth Fund,
and the Brand Mix Program; (2) 3M's Market
Development Fund, and other payments to customers
conditioned on customers achieving certain sales goals or
growth targets; (3) 3M's efforts to control, or reduce, or
eliminate private label tape; (4) 3M's efforts to switch
customers to 3M's more expensive branded tape; and (5)
3M's efforts to raise the price consumers pay for Scoich
tape. 3M argues that, pursuant to the Court's instructions,
the jury in LePage’s could have based its detenmination
on the predatory or exclusionary nature of any one of
these five alleged practices. In LePage's, the Court
defined predatory or exclusionary conduct to the jury as
follows:

[Plaintiff] contends that the following
conduct was exclusionary or predatory .

Number one, 3M's rebate program,
such as the EGF, executive growth fund,
or the PGF, the partnership growth fund,
and the brand mix program

Number two, IM's market
development {*36] fund calied the MDS
in some of the testimony, and other

Page 15



2605 U §. Dist. LEXIS 5315, *36; 2005-1 Trade Cas. (CCH} P74,769

payments to customers condilioned on
customers achieving cerlain sales goals or
growth targets.

Third, 3M's efforts to control, or
reduce, or eliminate private label tape.

Four, 3M's efforis to swiich cuslomers
to IM's more expensive branded tape, and

Five, 3M's efforls to raise the price
consuriers pay for Scotch tape.

{Plaintiff] claims that all of these things
that I've just gone through was predatory
or exclusionary conduct . ..

Now, what is predatory or exclusionary
conduct in the eyes of the law? Well,
predatory or exclusionary conduct is
conduct that has the
effectofpreventingorexcludingeompetition,
or frustrating or impairing the efforls of
other firms to compete for customers
within the relevant market

You should consider the following factors
in determining whether 3M's conduct was
predatory or exclusionary: its effect on its
competitors, such as [plaintiff], its impact
on consumers, and whether it has impaired
competition, in an unnecessarily restrictive
way. You may also consider the behavior
that might otherwise not be of concern (o
the antitrust laws, or thal might be viewed
as pro-competitive, [*37] and take on an
exclusionary connotation when practiced
by a firm with monopoly pewer.

LePage's Trial Tr. Vol. 34, pp 136-39.

Bradburn argues thal, pursuan! to these instructions,
the jury in LePage's was required to find that either all or
none of the five types of conduct alleged were predatory
or exciusionary in nature. Thus, Bradburn argues thal the
jury's determination that 3M had engaged in predatory or
exclusionary  conduct  necessarily  included &
determination that all five examples of 3M's conduct
were predatory or exclusionary. However, the Courl's
instructions did not require the jury find that all five types
of conduct were predatory or exclusionary in order to

conciude that 3M had engaged in predatory or
exclusionary conduct. Rather, the Court explained to the
jury what actions plaintiff alleged to have been predatory
or exclusionary, and then charged the jury that it could
consider all of these actions in determining whether 3M's
conduct was predatory or exclusionary under the law.
The jury in LePage's could, therefore, have based its
finding of predaiory or exclusionary conduct on any one
of the five examples alone. The Court concludes that
because [*38] none of the five alleged predatory or
exclusionary praciices were essential to the judgment in
L.ePage's, collateral estoppel cannot be applied to this
issue, See Schiro, 310 U.S. at 233 Accordingly, the
Court finds that all issues Bradburn seeks to preclude,
except for the nature of 3M's predatory or exclusionary
practices, satisfy the fourth element for the application of
collateral estoppel

5. Fairness considerations

Pursuant {o the above analysis, the following four
issues satisfy all four elements for the application of
collateral estoppel for the time period from June 11, 1993
through October 13, 1999:

1. The relevant market in this matter
is the market for mnvisible and transparent
tape for home and office use in the United
States;

2. 3M possessed monopoly power in
the relevant market, including the power
to control prices and exclude competition
in the relevan! market;

3. 3M  willfully maintained such
monopoly power by predatory or
exclusionary conduct; and

4. 3M's predatory or exciusionary
conduct harmed competition.

[HqIN24] To determine whether collateral estoppel
can be applied offensively in this action, the court must
next engage in an overriding [*39] faimess inquiry
Burlinglon. 63 F.3d at 1232 District cousts have "broad
discretion’ to determine when a plaintiff who has met the
requisites for the application of collateral estoppel may
employ that doctrine offensively " Rayigch. 54 F.3d at
195 (citing Parklane, 439 U1.S. at 332) However, the
appiication of collateral estoppel "is subject to a number
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of equitable exceptions designed to assure that the
doctrine is applied in a manner that will serve the twin
goals of fairness and efficient use of private and public
litigation resources.” Nat'l R.R. TPassenger Corp.. 288
F.3d at 523 [FN25] Collateral estoppel has been denied
in circumstances where preclusion would not serve
judicial economy. See $.E.C. v. Monarch Funding Corp..
192 F.3d 295, 304 (2d Cir. 1999); see generally Wright
and Miller, supra, § 4465, at 738-39. Moreover, "[a}
finding of faimess to the defendant is . . . a necessary
premise to the application of offensive collateral
estoppel” Rayiech, 54 F.3d at 193 Accordingly, the
Supreme Court has counseled against the application of
offensive non-mutual collateral [*40] estoppel in
instances where (1) the plaintff "could easily have joined
in the earlier action"; (2) the defendant had "litle
incentive to defend vigorously” in the earfier action; (3)
the second action "affords the defendant procedural
opportunities unavailable in the first action that could
readily cause a different result"; or (4) where "for other
reasons, the application of offensive estoppel would be
unfair to a defendant " Parklane, 493 U.S. a1 330-31

Here, 3M does not dispute that it had incentive to
defend itself vigorously in the LePage's titigation, or that
the procedural opportunities available in this action were
available in the LePage's litigation as well 3M does
argue, however, that the Court should refuse fo grant
Bradburn the use of offensive collateral estoppel because
its application would nol serve judicial economy In
addition, 3M argues that Bradburn could have easily
joined the LePage's litigation, and that granting collateral
estoppel effect o the jury's determinations in LePage's
would unduly prejudice 3M by distorting the issues and
causing juror confusion

a. Judicial economy

3M argues that the Coun should refuse [*41] to
grant Bradburn's request for offensive collateral estoppel
because the application of estoppel will not significantly
expedite the trial of this case. 3M contends that the same
evidence that would be required to establish that 3M had
engaged in antitrust violations will have to be presented
by Bradburn to establish causation and injury in this case.
For example, 3M argues that a finding that 3M
unlawfully maintained monopoly power will not be
helpful to & determination of damages, because it does
not indicate how 3M unlawfully maintained this power
Accordingly, 3M argues that Bradbum will in any event

have to establish the type of anti-competitive behavior
3M engaged in from 1993 through 1999, and prove that
this behavior caused the monopoly overcharges Bradbum
alleges it was forced (o pay.

[HN26] It is undisputed that "whatever values may
be gained by nonmutual preclusion are substantially
diminished when the need to try related issues requires
consideration of much the same evidence as bears on the
issue tendered for preclusion” Wright and Miller, supra,
§ 4465, at 738. However, it will not be necessary for
Bradburn 1o establish precisely how 3M excluded
competition in order [*42] to establish causation and
injury in this case. If collateral estoppel is invoked as 1o
the jury's finding in LePage's that 3M’s conduct "harmed
competition" generally, a jury in the instant action could
reasonably find, with the aid of expert testimony, that this
harm to competition caused the super-competitive prices
which Bradburn argues it was forced to pay See
LePage's 1. 324 F3d at 164 [HN2Z7] ("Once a
monopolist achieves its goal by excluding potential
compeltitors, it can then increase the price of its product
to the point at which it will maximize its profit This
price is invariably higher than the price determined in a
competitive markel.") Moreover, [HN28] "once a jury
has found that the unlawful activity caused the antitrust
injury, the damages may be determined without striet
proof of what act caused the injury, as long as the
damages are not based on speculation or guesswork " Id.
at 166 {citing Bonjomo v. Kaiser Aluminum & Chein,
Com.. 752 £.2d 802, 813 (3d Cir. 1984Y) Accordingly,
the applicalion of collateral estoppel in this case will
likely save significant time and private as welil as judicial
Tesources.

3M further argues {*43] that collateral estoppel
should not be gramted to the jury's determinations in
LePage's because Bradburn will still have lo prove
market definition and market power issues for the time
period from Qctober 13, 1999 to the present, the portion
of the class period not covered by the LePage's verdict
However, this argument fzils to take into account that, as
noted above, considerable private and judicial resources
will be saved by the use of collateral estoppel to establish
clements of Bradburn's claim for the period from October
2, 1998 1o October 13, 1999, See Qberweis, 553 F, Supp.
at 966 (applying collateral estoppel in antitrust action for
time period at issue in prior proceeding even though
present litigation alleged longer period of damages)
Accordingly, the Courl finds that the use of collateral
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esioppel in this case will promote the efficient use of
private and judicial resources. nl2

ni2 The Court notes that the only
cases 3M has cited in which courts have
denied the use of collateral estoppel for
failure to significantly expedite the trial
are personal injury class actions for
neghigence or product liability. In such
actions, the jury must either evaluate the
incident underlying each individual injury,
or assess the likelihood that the incident at
issue caused each particular set of
symptoms in order to find causation and
injury. See, eg., Coburn v. Smiuhkline
Beecham Com.,. 74 E._Supp. 2d [233,
1239-41 (. Utah 2001} {denying
application of collaterai estoppel in
product liability action because causation
in such cases can only be established by
proel of specific causation, which includes
inquiry into dose of drug, duration,
frequency and amount of exposure, and
the effect of other agents and biochemical
and metabolic interactions and processes,
preexisting medical conditions, and
environmenlal factors); see also Schneider
a/k/a Nguven Phi Khanh v, Lockheed
Aircrafl Corp., 212 U.S, App. D.C. 87
658 F.2d 835, 852 (D.C. Cir. 1981}
(denying collateral estoppel in action for
product design defect); Rogers v, Ford
Motor Co.. 925 F. Supp. 1413, 1419 (N.D.
Ind. 1996} (denying collateral estoppel in
personal injury action for negligence). As
discussed above, however, proof of
causation and injury in antitrust actions is
much less complicated once antitrust
violations have been established.

[*44]
b. Ability 1o join LePage's

3M also argues that the Court should refuse to grant
Bradburn the use of offensive collateral estoppel because
Bradburn unduly delayed its filing of the instant itigation
and could easily have joined the LePage's action.

{HN29] As a general rule, "in cases where a plaintiff

could easily have joined in the earlier action . . a trial

judge should not allow the use of offensive collateral
estoppel.” Parklane, 439 1J.S. a1 331 This rule recognizes
that the availability of offensive non-mutual collateral
estoppel

could create an incentive for polential
plaintiffs “te adopt a ‘wail and see
attitude, in the hope that the first action
will result in a favorable judgment,” since
such plaintiffs "will be able to rely on a
previous judgment apainst a defendant but
will not be bound by thal judgment if the
defendant wins "

Burlington, 63 F.3d. at 1232 n.7 {guoting Parklane. 439
.S, at 330) [HN30] Couris have denied the use of
offensive collateral estoppel where a plaintiff who could
have joined the earlier action failed to present a valid
reason for not joining it See Hauser v, Krupp Steel
Producers. Inc.. 761 ¥.24 204, 207 (5th Cir. 1985). [*45]
Here, 3M argues that Bradburn adopied & ‘wait and see'
approach because it did not join the LePage's litigation
and did not file suit until October 2, 2002 -over two years
after judgment in the LePage's lawsuit was entered

3M, however, has offered ne evidence that
Bradburn's sole motivation in not joining LePage's was
the hope of benefitting from the application of collatera
estoppel. See Mghendon v. Continental Group, 660 F.
Supp. 1553.1564 (D.N.I1987) [1IN31] (defendant must
establish that the plainti{f's sole motivation in not joining
the earlier action was the hope to obtain the benefit of
issue preclusion before courts should deny use of
coliateral estoppei}. In any event, Bradbum persuasively
argues that it could not easily have inlervened in the
LePage's litigation pursuant to Federal Rule of Civil
Procedure 24 [HN32] Rule 24{a}2) provides that
intervention as of right shall be granted upon timely
application when

the applicant claims an interest relating to
the property or transaclion which is
subject of the action and the applicant is so
situated that the disposition of the action
may as a practical matier [*46] impair or
impede the applicant's ability to protect
that interest, unless the applicant's interest
is adequately represented by exisling
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parties

Fed. R. Civ. P. 24(a)}(2) "Representation is generally
considered adequate if no collusion is shown between the
represendative and an opposing party, if the representative
does not represent an interest adverse to the proposed
intervenor and if the representative has been diligent in
prosecuting the litigation.” Del, Valley Citizens' Council
for Clean Air v. Commenwealth of Pennsylvania, 674

1983}, [*48] rev'd on other grounds, 240 1.S. App. D.C,
103, 744 F.2d 118 (D.C. 1984} ("It is exceedingly
unlikely that [the class of consumer plaintiffs] would
have been permitted to join their class claims as
customers to further complicate what was from ils
inception primarily a complex competitor's claim "),

Here, too, it is unlikely that the Court would have
allowed Bradbum to intervene in LePage's pursuant o
Rule 24(b¥(2} The addition of an entire class of plaintiffs

F.2d 970. 973 (3d_Cir, 1982) 3M does not dispute that
there was no collusion between the parties in LePage's, or
that plaintiff in lePage's diligently prosecuted the
litigation. Therefore, Bradburn could only have joined the
previous litigation pursuant to Rule 24(a)(2} if plaintiff in
1.ePage's had represented an interest adverse io Bradburn
In the instant litigation, Bradburn bases its claim against
3M on the same conduct and for a violation of the same
statute as plaintiff in LePage's. Indeed, Bradburn seeks
collateral estoppel precisely because its interests are
aligned [*47] with plaintiff's interests in LePage's. As
plaintif{ in LePage's did not represent an interest adverse
to Bradburn, it is highly unlikely that Bradburn could
have easily joined the LePage's htigation pursuant lo

Rule 24(a}(2}.

[HN33] Rule 24{b)(2} provides that permissive
intervention shall be granted upon timely application
where

an applicant's claim or defense and the
fisain action have a question of faw or fact
in common In exercising its
discretion the court shall consider whether
the iotervention will unduly delay or
prejudice the adjudication of the rights of
the original parties.

Fed. R. Civ. P. 24(b¥2) Generally, courts disfavor
permissive intervention by class plaintiffs in actions
brought by individual plainti{fs because such intervention

tends to unduly delay and prejudice the adjudication of

the rights of the original parties. See, e.g, Caslano v.
American Tobacco Co., 1994 118, Dist. LEXIS 7426
Civ, A. No. 94-1044. 1994 WL 247230 a1 *3 (E.D.La,

June 1. 1994) (denying Rule 24(b)}2) motion by class of

plaintiffs because granting intervention "would unduly
expand the already voluminous litigation™); Jack Faucelt
Assocs. v. AT&T Co., 566 F. Supp. 296. 299 n4 (D.D.C.

would have significantly increased the complexity of an
atready lactually and legaily complicated antitrust action.
Moreover, Bradburn's intervention in the LePage's
litigation would have turned an individual lawsuit into a
class action. As a resull, the parties would have been
required to comply with the additional proceduses
mandated for ciass actions, which would have resuited in
significant delay and prejudice to the original parties in
the adjudication of their dispute. It also appears that the
parties to the LePage's litigation would have strenuously
objected to Bradburn's intervention. Indeed, 3M has
admitied that it would have opposed Bradburn's motion
for intervention pursuant to Rule 24{b¥2) (See Defs
{*49] Mem. in Opp. at 36 n.28.) Accordingly, it is highly
unlikely that Bradburn could have easily joined the
LePage's litigation pursuant to Rule 24(b)}3) As
Bradburn couid not have easily intervened in the earlier
action under Rule 24 the Court concludes that
considerations of fairness do not preclude the application
of collateral estoppel on grounds that Bradbum did not
join the LePage's litigation. See Pwrklane 439 1.5, at
331

¢. Distortion of issues and juror confusion

3M further argues that the Court should refuse to
grant Bradburn the use of offensive collateral estoppel
because the application of estoppel would unfairly
prejudice 3M by distorting the issues in this case and
creating juror confusion. [HN34] Courls have denied the
use of offensive estoppel where "the risk of prejudice and
confusion significantly outweighs any benefit that might
be derived from applying collateral estoppel” Cobumn
174 _F. Supp. 2d at 124} Moreover, courts have
recognized that the values gained by the use of issue
preclusion are diminished where closely related issues
must be tried and the application of coliateral estoppel
would "substantially distort [*50] decision of the issues
that remain open "Phonetele. Inc. v. AT&T Co.. 1984
U.S. Bist, LEXIS 20259. No. CV-74-3566-MML. 1984
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WL 2943, at *2 (CD. Cal. Jan. 19. 1984}, see also
Wright and Miller, supra, § 4465, at 738-39.

IM argues that the application of collateral estoppel
to the jury's findings in LePage's would unfairly distort
the issues in this case because the LePage’s litigation
involved a different type of plaintiff and a different
theory of pricing and damages. Specifically, 3M poinis
out that plaintiff’ in LePage's was a competifor who
pursued a theory of predatory pricing, which is based on
a decrease of prices below their competitive level
Bradburn, on the other hand, is a buyer who is pursuing a
theory of monopely overcharging, which is based on an
increase of prices over their competitive level [HN35]
Courts, however, have applied collateral estoppel to
determinations of antitrust violations made in antitrust
lawsuits between compelitors to later antitrust actions
brought by buyers. See, e.g, Oberweis. 353 F. Supp.. at

any residuai danger that the application of collateral
estoppel could distorl the remaining issues in this case
can be prevenied through the use of appropriate jury
instructions [*52] at trial. Accordingly, the Court finds
that the danger of distorting the issues in the instant case
does not substantially outweigh the benefits derived from
the application of collateral estoppel.

3M also arpues that the selective application of
collateral estoppel to seme of the facts found by the jury
in LePage's creates s substantial risk of jury confusion.
Specifically, 3IM argues that if collateral estoppel is
applied to the jury's finding in LePage's that 3M violated
the antitrust laws and that this conduct harmed
competition the jury will not understand the need to
further determine that this harm to competition caused the
price increases that Bradburn was forced to pay. 3M ciles
{0 Kramer v. Shows BDenko K. K. 929 F. Supp. 733

269

Moreover, this Court has already held that
Bradburn's theory of recovery is not necessarily
inconsisient with the theory of anti-competitive [*51]
conduct presented to the jury in the LePage's trial:

According to [3M], [Bradbura's]
claims cannot be reconciled with the fact
that, at least while the bundled rebate
program was being instituled, retailers that
received the bundied rebates paid less {or
the total amount of goods they received
from [3M] than they wouid have paid had
they bought these products from other
suppliers. (Defs Reply Mem. at 5)
However, [Bradburn] does allege in the
Complaint that [3M] "has maintained
prices paid by direct purchasers to IM
well above competitive levels after any
3IM's rebates (if any) attributable to tape
purchases.” (Compl. P 27) (emphasis
added). Thus, {Bradburn's] aliegations, if
proven, could establish that, were it not for
[3M's] anti-competitive conduct,
[Bradburn's] would have paid less for
transparent tape than it actually paid
during the damages period, even when any
bundled rebates or other discounts are
{aken inlo account.

{July 25, 2003 Memorandum and Order at 9.). Finally,

{S.D.N.Y. 1996), a products Hability action, in support of
jts arpument that preclusion of generalized issues of
cousation could lead to confusion in the jury's
consideration of specific causation in this case. In
Kramer, the court declined lo allow the plaintiff the use
of a judgment in a prior consumer's action to collaterally
estop the defendant from arguing that its drug was not
defective and that the drug did not cause [¥53] the
plaintiff's injuries. Kramer, 929 F. Supp. at 749-51. The
Kramer court reasoned that collateral estoppel would be
inappropriate in such circumstances because

a single products liability case typically
involves  individualized circumstances
peculiar to that case alone, such as the age
and health of the plaintiff, the conditions
under which the producl was used, or the
precise circumslances surrounding
plaintiff's injury. Such factual
idiosyncracies necessarily prevend a single
finding from one such case to be applied
to all other cases in cookie-culter fashion.

Id..at 750-51 The court further noted that the drug the
plaintiff had ingested and the drug that had been the
subject of the prior action did not come from the same
manufacturing lot, and that it was, therefore, impossible
to determine from the previous verdict that the drug at
issue in the case at bar had been defectively
manufactured, Id  Here, by contrast, the “factual
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idiosyncracies™ are limiled fo the sole guestion of the
amount of rebates each individual plaintiff received fom
3M during the class period Moreover, unlike inKramer,
Bradburn in this case {*54] bases its allepations of
antitrust violations during the period for which it seeks
collateral estoppel on the exact same conduct by 3M that
was al issue in LePage's.

3M further cites Phonetele in support of its argument
that the use of offensive collateral estoppel should be
denied in antitrust actions. The Phonetelecourt denied
plaintiff the use of collateral estoppel because its
application to select "questions designated by [the
plaintiff] would make a fair resolution of the remaining
questions unacceptably difficult.”" Phonetele. Ine. v,
AT&T. 1984 U.S. Dist, ELEXIS 20259, 1984 W1, 2943 st
*3. The Phonetele court found that the issues of product
market and competition could not be decided by
collateral estoppel because it was doubtful whether the
products and product markets at issue in the previous
case were, in facl, the same as those involved in the later
case. Id. 1984 US. Dist. LEXIS 20259 at *3 The
Phonetele court concluded that this dispute would render
the application of issue preclusion lo the questions
designated by the plaintiff unfair to the defendant Id.
1984 1).8. Dist. LEXIS 20259 at *3 Here, by contrast,
the Courl has already concluded that the products and
product markets at issue in the LePage's {*55] litigalion
are the same as those involved in the instant case for the
period for which Bradbum seeks lo invoke collateral

estoppel. The Court, therefore, finds that the danger of

prejudice to 3M does not substantially outweigh the
benefts derived from the application of coliateral
estoppel. Accordingly, considerations of fairness do not
preclude the application of collateral estoppel in this case.

IV. CONCLUSION

For the foregoing reasons, Bradburn's Motion for
Partial Summary Judgment is denied However, pursuant
to Rule 56¢d), the Court finds that the following material
{acts appear without substantial controversy and shali be
deemed established upon the trial of this action:

1. For the time period from June 11,
1993 to Qctober 13, 1999, the relevant
market in this matter is the market for
invisible and transparent tape for home
and office use in the United States;

2. For the time period {rom June 11,

1993 to October 13, 1999,3M possessed
monopoly power in the relevant market,
including the power to control prices and
exclude competition in  the relevant
market;

3 For the time period from June 11,
1993 to October 13, 1999, 3IM willfuily
maintained such monopoly [*56] power
by predatory or exclusionary conduct; and

4. For the time period from June 1},
1993 to October 13, 1999, 3IM's predatory
or  exclusionary  conduct  harmed
competition.

The Courl notes that the application of coliateral
estoppe! 1o these four determinations by the jury in
LePage's does not establish that 3M violated Section 2 of
the Sherman Agt subseguent to October 13, 1999
Moreover, even for the period from June 11, 1993
through October 13, 1999, Bradburn will stili be required
to offer proof that 3M's antitrust violations caused
Bradburn injury of the type the antitrust laws were
intended to prevent

An appropriate Order foliows
ORDER

AND NOW, this 30th day ol March, 2005, upon
consideration of Bradburn's Motion for Partial Summary
Judgment (Doc. No, 80), all briefing in response thereto,
and the Argumeni held on November 5, 2003, IT IS
HEREBY ORDERED that said Motion is DENIED. 1T
IS FURTHER ORDERED that pursuant {o Federal Rule
of Civil Procedure 36(d) the [ollowing material facts
appear without substantial conlroversy and shall be
deemed established upon the trial of this action:

I. For the [*57] time period from
June 11, 1993 to October 13, 1999, the
relevant market in this malter is the market
for invisible and transparent tape for home
and office use in the United States;

2. For the time period from June 11,
1993 to October 13, 1999, 3M pessessed
monopoly power in the relevant market,
including the power to control prices and
exclude competition in the relevant
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markel;

3. For the time period from June 11,
1993 to October 13, 1999, IM willfully
mainiained such monopoly power by
predatory or exclusionary conduct; and

4. For the time period from June 11,

1993 1o October 13, 1999, 3M's predatory
or  exclusionary  conduct  harmed
competition.

BY THE COURT:

John R. Padova, 1.
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United States Court of Appeals,

Seventh Circuit.
BRUNSWICK CORPORATION, a Delaware corpor-
ation, Plaintiff-Appellant,
V.
RIEGEL TEXTILE CORPORATION, a Delaware
corporation, Defendant-Appellee
No. 84-1334,

Argued Sept. 19, 1984,
Decided Dec. 19, 1984,
Rehearing and Rehearing En Bance Denied Jan 18,
1985

Corporation brought suit against textile manufacturer
alleging that manufacturer violated the Sherman Act
by procuring a patent on antistatic yarn by fraud,
thereby monopolizing production of the yam. The
United States District Court for the Northern District
of MHinois, Marvin E. Aspen, 1, 378 F.Supp. 893,
granted manufacturer’s motion to dismiss, and cor-
poration appealed. The Court of Appeals, Posner,
Circuit Judge, beld that: (1) complaint which alleged
violation of Sherman Act by procuring a patent by
fraud stated no antitrust cause of action, since inven-
tion was patentable; (2) even if complaint did state
antitrust cause of action, action was barred by four-
year statute of limitations; (3} patent-interference
proceeding did not toll statute of limitations, since
patenl validity is not within Paten! Office's primary
jurisdiction; and {4} statute of limitations could not
be tolled on ground that damages were speculative at
time patent was issued.

Affirmed

Harlington Woed, Jr., Circuit Judge, issued concur-
ring slatement.

West Headnoles

1] Antitrust and Trade Repulation €50546
29Tk546 Most Cited Cases

(Formerly 265k12({11/4))
A conspiracy between a corporation snd its employ-
ees is not actionable under antitrust law.

Page 1

12] Antitrust and Trade Regulation €-2587(1)
29Tk387(1) Most Cited Cases

(Formerly 265k12(15))
Getting a patent by means of a fraud on the Patent
Office can, but does not always, violate Section 2 of
the Sherman Act. Sherman Anti-Trust Act, § 2, 13

USCA. §2

131 Antitrust and Trade Regulation €714
29Tk714 Most Cited Cases

(Formerly 265k12(1.3))
To create, or attempt to creale, or conspire 1o create,
monopoly power by improper means is to monopol-
ize or attempt 1o monopolize, or conspire lo mone-
polize within meaning of Section 2 of Sherman Act.
Sherman Anti-Trust Act, § 2, 1I3US.CA. §2

4] Antitrust and Trade Regulation €=5682
29Tk682 Most Cied Cases

(Formerly 265k12(15))
For a patent fraud to actually creale or threaten to
create monopoly power, and hence violate Sectjon 2
of the Sherman Act, three conditions must be satis-
fied besides proof that defendant obtained a patent by
fraud: patent must dominate a real market; invention
sought o be patenied must not be patentable; and pat-
ent must have some colorable validity, conferred for
example by patentee's efforls 1o enforce it by bring-
ing patent infringement suits. Sherman Anti-Trust
Act,§2, 15USCA 82

[5} Antitrust and Trade Repulation €=>587(1)
29Tk587{1) Maost Cited Cases
{(Formerly 265k12(15})

Stealing a valid patent is not the same thing, from an
antitrust standpoint, as obtaining an invalid patent;
until unmasked in an infringement or cancellation or
other proceedings, a patent on an unpatentable inven-
tion may create a monopoly by discouraging, through
litigation or other means, others from making the pat-
ented product, just as a valid patent may, but the
monopoly that such a patent creates is illegal, and
hence actionable under antitrust law; theft of a per-
fectly valid patent, in contrast, creates no monopoly
power; it merely shifts lawful monepoly into differ-
ent hands, and thus has no antitrust significance, al-
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though it huris lawful owner of monopoly power.

16] Antitrust and Trade Regulation €520
29Tk520 Most Cited Cases

(Formerly 265k12(1))
If no consumer interest can be discerned even re-
motely in an antitrust suit brought by competitor, and
if a victory for the competitor can confer no benefit,
cerlain or probabie, present or fulure, on consumers,
court is entitled to question whether violation of anti-
trust iaw is being charged.

17] Antitrust and Trade Regulation €=2587(1)
29Tk587(1) Most Cited Cases
(Formerly 265k12{15))

It is not a purpose of antitrust law to confer patents or
to resolve disputes between rival applicanis for a pat-
ent; from standpoint of antitrust law, concerned as 1t
is with consumer welfare, it is & matter of indiffer-
ence whether one rival applicant obtains the patent
monopoly rather than another

[8] Antitrust and Trade Regulation €682
20T%k682 Most Cited Cases

(Formerly 265k12(135)}
Complaint which alleged that, by procuring a patent
on antistatic yarn by fraud and by defending patent's
validity groundlessly in a patent-interference pro-
ceeding, defendant monopolized production of anti-
static yarn, staled no antitrust cause of action, even
assuming that business of making and selling antistat-
ic yarn is an economically meaningful market, since
complaint did not allege that process for making anti-
static yarn was not patentable.

1{9] Limitation of Actions €=>58(1)

241158(1) Most Cited Cases

Antitrust action afleging that defendant, by procuring
a patent on anlistatic yam by fraud and by defending
patent's validity groundiessly in a palent-interference
proceeding, monopolized production of antistatic
yarn, was barred by four-year antitrust statute of lim-
itations, because zlleged fraud occurred in 1972,
when patent was issued, yet suit was not brought un-

i} 1982. Clayton Act, § 4B, 13 U.5.C.A § 15b

{10! Administrative Law and Procedure €52228.1
15AK228 1 Most Cited Cases

Page 2

{(Formerly 15Ak228)
BPoctrine of primary jurisdiction, as distinct from that
of exhaustion of administrative remedies, comes into
play after suit is filed, when defendant asks that suit
be stayed because a potentially controlling question is
within an agency's exclusive jurisdiction to decide, at
least in the [irst instance.

[11} Limitation of Actions £=5105(1)

241k105(1) Most Cited Cases

Patent-interference proceeding did not suspend stat-
ute of limitations applicable to plaintiff's antitrust
claim that defendant, by procuring patent on antistat-
ic yamn by fraud, illegally monopolized production of
such yam, since patent validity is not within Patent
Office's primary jurisdiction. Claylon Act, § 4B, 13

[12] Antitrust and Trade Regulation €553
20Tk553 Most Cited Cases

{Formerly 265k12(1 3))
Exclusion from & market is a conventional form of
antitrust injury that gives rise to claim {or damages as
soon as the exclusion occurs, even though, in the
nature of things, the victim's losses lie mostly in the
fiture.

113] Limitation of Actions €=258(1)

241k58(1) Most Cited Cases

An antitrust plaintiff may be abie to show that his [u-
ture losses were 5o speculative at time of exclusion
from the market that a judge or jury would not have
been allowed to award damages for those losses at
that time, in which event plaintiff may and indecd
must wait 1o sue; but unless special circumstances
preclude, as excessively speculative, an award of
damages based on predicted, as distinct from realized
losses, due to defendant's misconduct, antitrust stat-
ute of limitations is not tolled simply in order to wait
and see just how well defendant does in the market
from which he excluded plaintiff. Clayton Act, § 4B,

[14] Limitation of Actions €==58(1)

241%k58(1) Most Cited Cases

Statute of limitations applicable to plaintifl's claim
that defendant, by procuring patent by [raud on anti-
static yarn, monopelized production of patented
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device could not be tolled on grounds that plaintiff's
damages were foo speculative 1o be computed at time
of alleged antitrust violation, since plaintiff could
have gotien complete compensation in a suit brought
at time patenl was issued with much less uncertainty
than is usual in antitrust damage actions, inasmuch as
plaintiff could and did ask for defendant's profits
from sale of antistatic yarn up to date of trial and for
an assignment of defendant's patent rights o it, which
would have enabled plaintiff {o obtain future profits
generated by patent by licensing it 1o textile manufac-

turers. Clayton Act, § 4B, 153 U.S.C.A. § 15b.

115] Limitation of Actions €=58(1)

241k58(1) Most Cited Cases

Fact that defendant charged with antitrust violation in
form of procuring a patent by fraud defended itself in
a patent-interference proceeding did not constitute
exclusionary conduct thai, when combined with ori-
ginal fraud, established an antitrust violation that
continued into four-year Hmitations period, thus en-
titling plaintiff to complain about whole vielation, no
matter how long ago it began. Claylon Act, § 4B, 15
US.CA. §15h

[16] Antitrust and Trade Regulation €£=°905(3)
29TKINS{I) Most Cited Cases

(Formerly 265k12{16 5)}
Harassing competitors by litigation that can fairly be
described as malicious prosecution or abuse of pro-
cess can violate the antitrust laws.
*264 Erwin C Heininger, Mayer, Brown & Platt,
Chicago, 111, for plaintilf-appeilant

J . Fleming, Sutherland, Asbill & Brennan, Atlanta,
Ga , for defendant-appellee

Before WOOD and POSNER, Circuit Judges, and
CAMPBELL, Senior District Judge [FN*

EN* Hon William ! Campbell of the

Northern District of [Hinois, sitting by desig-
nation

POSNER, Circuit Judge

Brunswick Corporation appeals from the dismissal,
on the pleadings, of its antitrust suit against Riegel
Textile  Corporation. 578  F.Supp. 893
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The appeal requires us to consider aspects of the
relationship between patent and antitrust Jaw

The complaint alleges that in 1967 Brunswick inven-
ted a new process for making "antistatic yarn,” which
is used 1o make garmenis wormn in hospital operating
rooms and other areas where there are volatile gases
that couid be ignited by static electricity.  Brun-
swick, which is not itself a textile manufacturer, dis-
closed ils invention to Riegel, which is Riegel
promised to keep the invention secret. In April 1970
Brunswick applied for a patent on the new process
and in August Riegel did likewise--in breach of its
agreement with Brunswick. (Riegel denies that this
was a breach, but as Brunswick has been given no
chance 1o substantiate the allegations of its complaint
we must treat them as true for purposes of this ap-
peal) Without considering Brunswick's application
the Patent Office issued a patent io Riegel in 1972
The Patent Office discovered the Brunswick applica-
tion in [973, and in [975 instituled a patent-in-
terference proceeding to determine priority of inven-
tion between Riegel and Brunswick. See 35 11.8.C.
§ 135; 1 Rosenberg, Patent Law Fundamentals §
1002 (2d ed. 1984y  That proceeding was still
pending before the Patent Office when Brunswick
brought this lawsuit in 1982, but since then the Patent
Office has held that although Brunswick indeed in-
vented the process first, iis patent application was in-
valid. Brunswick has challenged this ruling in an-
other Iawsuit in the Northern District of Illinois, and
it has also sued Riegel in an Illinois state court for
unfair competition.

[11 Brunswick's complaint in this case is that by pro-
curing a patent by fraud and then defending the pat-
ent's validity groundlessly in the patent-interference
proceeding, Riegel monopolized the production of
antistatic yarn in violation of section 2 of the Sher-
man Act, 13 U.85.C. § 2 The complaint also de-
scribes Riegel's misconduct as an attempl 10 mono-
polize and as a conspiracy (with Riegel's agenls and
employees) 1o monopolize, which are also forbidden
by gection 2, except that a conspiracy between a cor-
poration and its employees is not actionable under
antitrust law. Universiny Life Ins. Co. v, Unimarc
Lid, 699 F 2d 846, 832 (7th Cir,1983) The district
courd dismissed the suit on alternative grounds: the
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complaint fails to state an antitrust cause of ac-
tion; the suit is barred by the antitrust statute of lim-
itations.

[21[3] Getting a patent by means of a fraud on the
Patent Office can, but does not always, violate sec-
tion 2 of the Sherman Act.  See, e g., Walker Process
Equipment, Inc, v. Food Machinerv & Chem. Corn.,
382,108,172 86 8.Ct. 347, 15 L.Ed.2d 247 (1965);
United States v, Singer Mfe. Co., 374 U.S. 174
196-97. 83 S.Ct. 1773, 1784-83. 10 L. Ed.2d 823
(1963); American Cvanamid Co. v, FTC, 363 F.2d
137.770-71 {6th Cir. 1966); see generally 3 Areeda &
Turner, Antitrust Law 49 707a-b, d, f (1978). A pat-
ent entitles the patentee o prevent others from mak-
ing or selling the patented product or, as here, using
the patented production process, and he may be able
to use this iegal right 1o restrict competition. If anli-
static yamn cannot be produced efficiently other than
by using Riegel's patented process, Riegel may be
able 1o exclude competition in the sale of such yamn,
in which event it may have "monopoly power'--the
"power to control prices or exclude compelition”
*265 [Inited States v. E.l dy Pont de Nemours &
Co, 351 U.S. 377. 391- 92, 76 8§.CL 994, 1004-05
100 1.Ed. 1264 (1956) {plurality opinion}. And to
create (or attempl to create, or conspire to creale)
monopoly power by improper means is {o monopol-
ize (or attempt to monopolize, or conspire to mono-
polize) within the meaning of section 2 of the Sher-
man Act. See, e.g., United States v, Grinnell Carp.,
384 U.S. 563, 570-71, 86 S.Ct. 1698, 1703-04. 16
L.EA2d 778 (19668)

[4] But "may" is not "does"; and for a patent fraud ac-
tually to create or threaten to create monopoly power,
and hence violate section 2, three conditions must be
satisfied besides proof that the defendant obtained a
patent by fraud:

1. The patent must dominate a real market.  See
Walker Process Equipment, Inc. v, Food Machinery
& Chem. Corp., supra, 382 U8, at 177-78. 86 S.Ct,
at 350-31: American Hoist & Derrick Co, v, Sowa &
Sons, Inc., 725 F2d 1350, 1366-67 (Fed.Cir. 1984);
Handeards, Ine. v. Ethicon, e, 601 F.2d 986, 993
0. 13 (9th Cir.1979)  Although the Patent Office will
not issue a patent on an invention that has no appar-
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ent utility, the invention need not have any commer-
cial value at all {other products or processes may be
superfor substitules), and it cerlainly need not have
enough value to enable the patentee to drive all or
most substitutes from the market. If a patent has no
significant impact in the marketplace, the circum-
stances of its issuance cannot have any antitrust sig-
nificance.

2. The invention sought to be patented must nol be
patentable.  If the invention is patentable, it does not
matter from an anditrust standpoint what skullduggery
the defendant may have used 1o get the patent issued
or transferred to him.  The power over price that pat-
ent rights confer is lawful, and is no greater than
otherwise would be just because the person exer-
cising the rights is not the one entitled by law {0 do
50. The distinction between a fraud that leads the
Patent Office o issue a patent on an unpatentable in-
vention {as in a case where the patent applicant con-
cealed from the Patent Office the fact that the inven-
tion already was in the public domain) and one that
merely operates 1o {ake the patent opportunity away
from the real inventor (who but for the fraud would
have gotten a valid patent that would have yielded
Iim a royalty measured by the monopoly power that
the patent conferred) is supported by analogy (o cases
holding that fraud on the Patent Office, lo be action-
able as patent fraud, must be material in the sense
that the patent would not have been issued but for the
misconduct.  See, ey, E1 du Poni de Nemours &
Co. v, Berkley & Co,. 020 F.2d 1247, 1274 (8th
Cir 1980); Nerton_v. Curriss. 433 F.2d 779, 794
{C.CPAI970) Equally, for a fraud to be material
in an antitrust sense the plaintiff must show that but
for the fraud no patent would have been issued to
anyone. If a patent would have been issued to
someone, the fraud could but have diverted market
power from the one who had the right to possess and
exploit it to someone else

3. The patent must have some colorable validily, con-
ferred for example by the patentee's efforts to enforce
it by bringing patent-infringement suits. Indeed, some
formulations of the antitrust offense of patent fraud
make it seem that the offense is not the fraudulent
procuring of a patent in circumstances that create
monopoly power but the bringing of groundless suits
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for patent infringement.  See, eg., Handgards., Inc.
v. Etlicon, Inc., supre. 601 F.2d a1 993 and n. 13
This metamorphosis is naural because most patent-
antitrust claims are asserted as counterclaims to pat-
ent-infringement suits and because the abusive pro-
secution of such suits could violate the antitrust [aws
even if the palent had not been obtained by fraud.
See, eg, id. a1 994, But enforcement actions are not
a sine qua non of monopolizing by patent fraud
Since a patent known to the trade 1o be invalid will
not discourage competitors from making the patented
product or using the patented process, and so will not
confer monopoly power, suing an infringer is some
evidence that the patent has {or at least the pateniee is
seeking to clothe it with) some colorable validity that
*266 might deter competitors.  But it is not indis-
pensable evidence; the concern of section 2 is with
exclusion of competition, not with the particular
means of exclusion. Indeed, one might argue that
just by virtue of being issued, a patent would have
some apparent validity and that no more should be
necessary. But this would go 1oe far the other way.
Since patents are issued in ex parie proceedings, and
since by hypothesis the patent applicant had to use
fraud to persuade the Patent Office to issue the pat-
ent, the patent might not fool anybody in the defend-
ant's market

Let us see whether these three conditions are satisfied
by the complaint in this case. Right off the bat there
is a problem with condition (1), as Brunswick's com-
plaint does not allege that the business of making and
selling antistatic yarn is an economically meaningful
market However, facts are pleaded that allow an in-
ference that amtistatic yarn probably does nof have
good substitutes, in which even! its sole producer
could maintain its price significantly above the cost
of production and sale.

[5] There is a serious problem, however, with condi-
tion (2). Far from aileging that the process for mak-
ing antistatic yarn that Riegel patented is not pat-
entable, the complaint alleges that it is. Brunswick's
only objection is to the patentec's identity; il thinks
that it rather than Riegel should be the patentee.  But
as we have already sugpgested, to say that a patent
should have been issued because the inveniion
covered by it is patentable, but should have been is-
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sued to a different person and would have been but
for fraud (the breach of the promise to Brunswick not
to disclose its invention), is to say in effect that the
patentee stole the patent from its rightful owner; and
stealing a valid patent is not at all the same thing,
from an antitrust standpoint, as oblaining an invalid
patent.  Until unmasked in an infringement or can-
cellation or other proceeding, a patent on an unpat-
entable invention may create a monopoly by discour-
aging {through litigation or other means) others fom
making the patented product, just as a valid patent
may, but the monopoly that such a patent creates is ii-
legal, and hence actionable under antitrust law. The
theft of a perfectly valid patent, in contrast, creates no
monopoly power; if merely shifts a fawful monopoly
into different hands.  This has no antifrust signific-
ance, although it hurts the lawful owner of the mono-
poly power.

{61 The purpose of the antitrust laws as it is under-
stood in the modern cases is to preserve the health of
the compelitive process--which means, so far as a
case such as this is concerned, to discourage practices
that make it hard for consumers to buy at competitive
prices--rather than to promote the welfare of particu-
lar competitors. This point was implicit in the fam-
ous dictum of Brown Shoe Co. v. United States, 370
11.8. 294, 320, 82 5.Ct, 1502, 1521, 8 L. Ed.2d 510
(1962), that antitrust law {the Court was speaking of
section 7 of the Claylon Act, but the point has been
understood {o be general) is concerned "with the pro-
tection of competition, not competitors " {(emphasis in
original), and has been repeated with growing em-
phasis in recent years by this and other courts.  See,
e, Sulifl. fne, v, Donovan Cos., 727 F.2d 648, 655
(7th Cir. 19843, and cases cited there.  True, compet-
itors as well as consumers still have standing to com-
plain about antitrust violations, but that is because
competitors are thought to be effective (maybe indis-
pensable) surrogates for the many consumers who do
not realize they are the victims of monopolistic prac-
tices, or if they do may lack incentives to bring suit
because the harm to an individual consumer may be
tiny even though the aggregate harm is immense . See
Landes, Qptimal Sanctiony for Antiorust Fiolations
50 U.Chi.L.Rev. 652, 671-72 (1983Y); cf In re Indus-
trial Gas Antitrust Litigation, 681 F.2d 514, 520 (7th
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Cir.1982). If no consumer interest can be discerned
even remolely in a suit brought by a competitor--if,
as here, a victory for the competitor can confer no be-
nefit, certain or probable, present or future, on con-
summers--a court is entitled to question whether a viol-
ation of antitrust law is being *267 charged.  Ses
generally Easterbrook, The Limits_of dnptitruse. 63
Tex.L.Rev. 1, 33-39 (1984) If injury to a competit-
or, caused by wrongful conduct, were enough lo
bring the antitrust Jaws into play, the whole state torl
law of unfair competition would be absorbed into
federal antitrust law; it has not been: “"unfair compet-
ition, as such, does not vielate the antitrust
laws. " Swliff, Inc. v. Donovan Cos., supra, 127 F.2d
at 6535: see also Car Carriers, fuc. v, Ford Motor Co.,
45 F 23 1101, 1107-08 (Mh Cic. 1984); Hevoco of
Ameriea. Lid. v. Shell Oil Co., 626 F.2d 549, 554-39
(7th Cir. 1980},

We cannot find the consumer interest in this case
Brunswick is complaining not because Riegel is gou-
ging the consumer by charging # monopoly price for
antistalic yarn, but because Riegel took away a
monopoly that rightfully belonged to Brunswick as
the real inventor. [t is true that when Riegel got its
patent Brunswick's patent application was still
pending. But there is no suggestion that any other
competitors were in the picture.  H Riegel had not
committed the alleged fraud, Brunswick would have
had the whole field to itself-wwould have had the
monopoly of antistatic yarn that it accuses Riegel of
having stolen.  This would be true even if Brunswick
had not tried to get a patent on its process lor making
antistatic yarn. |t still could, and as a rational profit-
maximizer presumably would, have tried to license
the invention as a trade secret; and a trade secret
known only 1o, and licensed by, one firm may create
as much monopoly power as a patent (more, even, if
the secret can be kept for more than 17 yesrs)

The nature of the remedy sought in an antitrust case
is often, and here, an important clue to the soundness
of the antifrust ¢lain.  Brunswick Is asking, as 2
main part of the remedy, for an order transferring
ownership of the patent from Riegel to itself. There
is no contention that in asking for this Brunswick is
maotivated by sltruism. | wants to make as much
money as it can from the patent--as much as Riegel
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made, or, if possible, even more. There is nothing
discreditable in this ambition but we do not see how
consumers can benefit from its achievement. The
nature of the remedy sought shows that Brunswick,
far from contesting the propriety of a patent mono-
poly of antistatic yarn, makes that propriety the very
foundation for the judicial relief that it seeks.

It makes no difference that Brunswick, which as we
sald is not a textile manufacturer, says that if it
awned the patent it would license production o sev-
eral manufacturers. There would then be more man-
ufacturers of antistatic yarn than there are today, but
there would not be more competition if the "competit-
ors” were consirained by the terms of the patent Hi-
cense to charge the monopoly price.  And they
would be.  As a rational profit-maximizer Brunswick
would charge its licensees a royalty designed to ex-
tract from them all the monopoly profits that the pat-
ent made possible; and the licensees would raise
their prices to consumers to cover the royalty ex-
pense.  The price to the consumer would be the same
as it is, today, with Riegel the only seller in the mar-
ket

[71 It is nol a purpose of antitrust law to confer pat-
ents or o resolve disputes between rival applicants
for @ patent. TFrom the standpoint of antitrust law,
concerned as it is with consumer welfare, it is a mat-
ter of indifference whether Riegel or Bruaswick ex-
ploits a monopoly of antistatic yarn.  CE. Preducis
Lightlite, Ins. Agency, Inc. v, Crum & Forster Ins,
Cos.. 682 F.2d 660. 663 (7th Cir.1982)  Indeed, if
anything, competitive pricing is more likely if Brun-
swick loses this suit than il it wins it.  If Brunswick
is confident that Riegel's patent is invalid, it can go
into the antistatic-yarn business itself, with little fear
of being held liable for patent infringement; and by
emtering, it will inject some competition into that
market for the first ime.  Brunswick arpues that it
could not induce textile manufacturers {o produce an-
tistatic yarn under license from it since they would
fear that Riegel would sue them, however baselessly,
for patent infringement. But when a patentee (or, as
in this case, a *268 patent applicant) licenses his pat-
ent to other firms, he typically agrees to indemnify
them for any costs incurred in patent-infringement
suits brought against them. Brunswick, a large cor-

© 2006 Thomson/West. No Claim to Orig. U.8. Govt. Works



752 F 2d 261
752 F.2d 261, 53 USL.W 2345,224 U SP Q. 736
(Cite as: 752 F.2d 261)

poration, can afford to indemnify its lcensees and
would promise to do so if it really believed that it and
not Riegel was the law{ul owner of the patent.

Cur analysis is supported by a more illustrious case
bearing Brunswick's name--Brunswick Corp. v
Pueble Bawl-O-Mat,_fne., 429 V.S, 477, 489 97
S.CL. 690, 697, 50 L.Ed.2d 701 (1977), which held
that an antitrust plaintiff cannol prevail merely by
showing that the defendant violated the antitrust laws
and the violation hurt the plaintiff; he must also
show that the injury is the sort of thing the antitrust
laws seck to discourage, such as price above the com-
petitive level and output below it. H would seem to
follow that il a form of wrongdoing (stealing a pat-
entable process) cannot cause antitrust injury to any-
one, because it has no tendency lo raise prices or re-

duce output or do anything else that hurts consumer
or other inlerests protected by the antitrust laws, it
does not violate those laws at all. It is then not a
matter of the case having been brought by the wrong
plaintiff, as in Brunswick, but of there being no pos-
sible plaintiff because the defendant’s conduct has no
tendency {o injure anyone intended to be benefited by
the antitrust laws. The Fifth Circuit so held recently
in a case where the plaint{l had complained that the
defendant was preveniing it from exploiting a natural

monopoly of the resale  distribution  of

electricity. Almeda Mall, _Inc. v. Houston Liphting &
Power Co,. 615 F.2d 343 353 (5th Cir.1980); see
also Mishler v. St Anthopv's Hospiral Svsiems, 694
F.2d 1225 1228 (10th Cir §981).

[8] The third condition for a patent fraud to violate
section 2 of the Sherman Act--that the defendant has
made efforts to give the color of validity to his patent
on an unpateniable invention--cannot be met in a case
where the plaintiff himselfl asserts that the underlying
invention is patentable. This reinforces our conclu-
sion that the complaint states no antitrust cause of ac-
tion

But in so concluding we have not considered any
events after Riegel received the patent in 1972,
though Brunswick argues that Riepel's subsequent
conduct in defending itself in the patent-interference
proceeding also violated section 2 This argument is
also a cornerstone of Brunswick's challenge to the
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district court's alternative holding that Riegel's action
was barred by the statute of limitations--a holding we
shall now consider in part for the light it may cast on
the more fundamenial issue of the sufficiency of the
complaint.

{9] Unless tolled for one reason or another, the four-
year antitrust statute of iimitations in section 4B of
the Clayton Act, 13 1L.8.C. § 158, expired in 1976 on
any cause of action that Brunswick might have had
by reason of Riegel's alieged fraud, because the fraud
had succeeded in 1972, when Riegel got its patent,
yet this suit was not brought till 1982 Brunswick
has abandened its argument that the statute of iimita-
tions was tolled because of fraudulent concealment,
but makes other arguments for extending the statute,
One is that the Patent Office has primary jurisdiction
over any dispute over patent validity, and that as a
result the statute of limitations does not begin to run
till its proceedings are final.  Although this argument
may seem to lead to the bizarre conclusion that Brun-
swick's suit is premature, because judicial review of
the patent-interference proceeding is not yet com-
plete, Brunswick was entitled to file this antitrust suit
as a protective action so that if its primary-juris-
diction argument failed its suit would not be time-
barred.  And that is the spirit in which Brunswick
filed; the only discovery it proposed 1o conduct be-
fore the patent-interference proceeding was resolved
was deposing elderly witnesses who might die or
whose memories might {ade before the case was
tried.

[107 At Hood Stages, Ine. v. Grevhound Corp., 616
E.2d. 394 (oh Cir. 1980), *269 the case on which
Brunswick relies for this ground for extending the
statute of limitations, holds that the antitrust statute of
limitations does not begin to run umtil the conclusion
of any administrative proceedings that the plaintiff is
required to pursue by the doctrine of primary-jur-
isdiction. This is a surprising holding because the
doctrine of primary jurisdiction {as distinet from that
of exhaustion of administrative remedies) ordinarily
comes into play after suit is filed and the statute of
limitations is thus stopped from running, when the
defendant asks thal the suit be stayed because a po-
tentially controlling question is within an apency's
exclusive jurisdiction to decide, at least in the first in-
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stance. See, e g, Citv of Pearia v. General Electric
Cablevivion _Carp.,. 090 F2d 116, 120-21 (7th
Cir.i982) Mt Hood complained that a competing
bus company had tried to drive it out of business by
buying up bus companies with which it had connect-
ing routes and then cancelling the connections so that
it would be isolated. Although the acquisitions had
been approved by the Interstate Commerce Commis-
sion and by being approved had been immunized
from an attack under the antitrust laws, Mt Hood
asked the Commission to rescind its approval on the
ground that Greyhound had obtained it through mis-
representations; and it was only after the Commis-
sion accepted the petition and rescinded its earlier ap-
proval that Mt, Hood {iled its antitrust suit. It could
have sued before asking the Commission te rescind
the original order, but had it done so Greyhound
would have argued that the acquisitions were im-
mune, Mt, Hood would have countered that the im-
munity rested on fraud, and the court would then
{perhaps) have stayed the suit on the ground that the
question whether the approval of the acquisitions had
been fraudulently procured was within the primary
jurisdiction of the ICC, requiring Mt. Hood to present
its claim to the Commission before the court could
resolve the issue of antitrust immunity.

To allow the statute of limitations to be tolled on the
hasis of a defense that might be raised if the suit were
filed on time is unconventional; and although, since
it was very likely that a dispositive issue would have
1o be fought out in the Commission before the court
could act, it may have made little difference whether
Mt Hood brought the suit within {our years and then
interrupted it for a proceeding before the ICC, or
waited 1ill that proceeding was over before suing, it
could have made some difference, as the facts of the
present case show. The patent-interference proceed-
ing began three years after Brunswick's cause of ac-
tion arose, which means that the statute of limitations
had one year lefi to run. Bul for Mt Hood, Brun-
swick would have had 1o sue within another year, that
is, while the patent-interference proceeding was go-
ing on. The suit would have been stayed but would

have resumed immediately upen the conclusion of

that proceeding.  Under the principle of Mt Hood (if
applicable to patent-interference proceedings}, Brun-
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swick would have had a year to bring suit afler the
conclusion of the inferference proceeding Consider-
ing that agency proceedings can greatly prolong anti-
trust litigation when primary jurisdiction is invoked-
-especially since the agency proceedings are not con-
sidered complete for these purposes until judicial re-
view of the agency's determination is complete, see,
e.g., Ricer v. Chicago Mercantile Exchange, 409 U.S.
289, 306, 93 S.Ct. 573, 582, 34 1..Ed.2d 535 (1973)-
-we question the wisdom of allowing a plaintiff to
wait for the unexpired portion of the statute of limita-
tions to expire afier the agency proceedings are com-
plete before he sues, rather than suing if need be
while those proceedings are going on and staying the
suit till they have been completed.

[11] But sound or unsound, the principle of Mt Hood
is not applicable to this case It certainly would not
apply if the priority of the conflicting patent applica-
tions, Brunswick's and Riegel's, were the only issue
in the patent-interference proceeding, for that is not a
potentially dispositive issue in the antitrust case.

Brunswick's antitrust claim is that Riegel, by break-
ing its contract not to disclose Brunswick's *276 in-
vention, defrauded Brunswick of its right to patent
the process it had invented for producing antistatic
yvarn. Ewven if the Patent Office decided that Riegel's
patent was valid, Riegel might still have committed a
fraud against Brunswick by applying for the patent it-
self. Cf Hilborn v, Dann, 546 F.2d4 401, 403
(C.CP.A.1976)  True, the Patent Cffice might find,
to the contrary, that Riegel's patent was invalid and
Brunswick's patent application valid.  And it might
seem that if Brunswick could get all the relief it
wanted from the Patent Office it ought not have to
bring suit before it knew whether it had potten that
relief.  But there was no way that Brunswick could
obtain complete relief {rom the Patent Office; the
Patent Office could not make Riepel compensate
Brunswick for the money that Brunswick had lost be-
cause Riegel had gotien a patent first  Thus, if prior-
ity of invention were the only issue in the patent-
interference proceeding, that proceeding could
provide at best some partial and paratle] relief to the
antifrust suit but would not be a condition precedent
to it (as in Deltec, fnc. v, Laster, 326 F.2d 443, 444
{61h Cir.1964) {per curiam}), or a complete substituie
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for it, or even a proceeding that “promises to be of

material aid in resolving” a polentially dispositive is-
sue, Ricel v. Chicago Mercantile Exchange, suprd,

408 1S, a1t 302. 93 S.Ct. at 580, such as the issue of

antitrust immunity in Rieei and in Mt Hood  The
fact that Brunswick wanted to litigate the patent-
interference proceeding to conclusion before actively
litigating the present suit does not show that that pro-
ceeding "promise[d] to be of material aid in resolv-
ing" a potentially dispositive issue, bul only that
Brunswick had a preferred sequence for litigating its
various claims {(now pending in three different courts)
against Riegel.

But all this assumes that priority is the only issue ina
paten{-interference proceeding, and we know from
the fact that the Patent Office found that Brunswick's
patent application was invalid that it is not.  The
Board of Patent Interferences is allowed lo review a
broad range of issues "ancillary” to priority. See 1
Rosenberg, supra. § 10.02[5][c], at p. 10-47.  And
the validity of Brunswick's patent is, as Brunswick
has framed its antitrust suit, a potentially dispositive
issue in the antitrust suit, since that whole suit is bot-
tomed on the claim that Riegel took from Brunswick
a patent opporiunity that rightfully belonged to i
However, this court has held recently that patent
validity is not within the Patent Offices primary jur-
isdiction  See Johuson & Johnson. Inc. v. Wallace
A Ervickson & Co., 627 F2d 57, 61-62 (7l
Cir. 19861,  The validity of a patent is & question of
law, which a court decides with some but not great
deference to decisions of the Patent Office. Johnson
& Jolnson was not an antitrust case, but we think its
teachings apply even rmore strongly to  antitrust
cases These cases are afready sufficiently protrac-
ied withou! our making them more so by adopting a
new principle under which patent-antitrust cases
could be delayed indefinitely for proceedings before
the Patent Office.  As for the issue of fraud, appar-
ently that was never presented to the Patent Office as
part of the interference proceeding; and we doubt
whether the Patent Office would be interested in ad-
judicating a dispute arising not from anything done in
Patent Office proceedings but from Riegel's agree-
ment with Brunswick not to disclose Brunswick's in-
vention

Page ©

Brunswick's separate argument that its damages were
insufficiently definite to require it to bring suit back
in 1972 when Riege! got its patent rests on Zenith Ra-
dio Corp. v. Huzelting Research, Inc., 401 .S, 321,
338-42, 91 S.C1,_795, 806-08. 28 1. E4.2d 77 (1971),
which held that if the victim's damages are too specu-
lative to be computed at the time of the antitrust viol-
ation, the victim can (must, really) wait to sue until
they become ascerfainable  In Zenith itself, the cal-
culation of damages al the time of the violation (or
even of the trial} would have required "predictfing]
markel conditions and the performance of one com-
petitor in that market five to 10 years hence * [d_at
342. 91 S.Ct at 808 Calculating Brunswick's dam-
ages back in *27} 1972 would have required predict-
ing Riegel's success in selling antistatic yarn,

{12131 But Zenith has not been understood o toll
the antifrust statute of limitations in every case where
the plaintiff is seeking damages for being excluded
from a market the profitability of which will be re-
vealed only in the fullness of time.  See, e g, Char-
lotte Telecasters, Inc. v, Jefferson-Pilot. Corp., 346
E.2d 570, 573 (4th Cir.1976Y; Ansul Co. v, Uniroval,
Ine., 448 F.2d 872 885 (2d Cir.1978): Landon v.
Twentieth Centurv-Fox Film Corp,., 384 F Supp, 450,
459 (SDN.Y.1974)  Exclusion from a market is 2
conventional form of antitrust infury that gives rise to
a claim for damages as soon as the exclusion occurs
{which means, in this case, in 1972), even though, in
the nature of things, the victim's losses le mostly in
the future.  See, e g, 2 Areeda & Tummer, Antitrust
Law 232-33 {1978). In some cases, such as Zenith
itself, or our recent decision in Ohin-Sealv Matn esy
Mip. Co. v. Kaplan, 745 F.2d 441. 450 (Tth
Cir.1984), the plaintiff may be able 1o show that his
future losses were so speculative at the time of exclu-
sion that a judge or jury would not have been allowed
io award damages for those losses at that lime, in
which event the plaintiff may and indeed must wait to
sue (In Kaplan, to calculate damages would have re-
quired predicting how the defendants would resolve a
nurber of legal questions that faced them; if the de-
fendants answered them in a particular way, the anti-
competitive activities would be discontinued and thus
cease to hurt the plaintiff ) But unless special cir-
cumslances preclude, as excessively specuiative, an
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award of damages based on predicted as distinct from
realized losses due to the defendant's misconduct, the
statute of limitations is not folled simply in order to
wait and see just how well the defendant does in the
market from which he excluded the plaintiff.  Other-
wise it would be tolled indefinitely in a very large
class of antitrust suits

[14] The Zenith principle is particularly out of place
in this case; for the nature of Brunswick's complaint
is such that it could have gotten compleie compensa-
tion in a suit brought in 1972 with much less uncer-
tainty than is usual in antitrust damage actions
Brunswick could and did ask for Riegel's profits from
the sale of antistatic yarn up to the date of trial and
for an assignment of Riegel's patent rights to i,
which would have enabled Brunswick to obtain the
future profits generated by the patent by licensing it
lo textile manufacturers--maybe to Riegel itself.

[157 If the complaint can {airly be read to charge mis-
conduct after 1972, when Riegel got its patent, this
could provide another and better ground for tolling
the statute of limitations, and also for finding in the
later conduct some indication that a genuine antitrust
violation, occurring within the limitations period, is
being charged.  But the only thing that happened
after 1972 is that Riegel, when brought into the pat-
ent-interference proceeding initiated by the Patent
Office, defended itself Brunswick arpues that in do-
ing so Riegel engaged in exclusionary conduct that,
when combined with the original fraud, establishes
an antitrust violation that continued into the four-year
limitations period that began in 1978; and it points
out that if a continuing violation extends into the stat-
utory period, the victim is entitled to complain about
the whole violation, no matter how long ago it began
(see, e.g, Weber v, Consuwmers Digest, Inc., 440 F.2d
129, 731 {7th Cir,1971))--a rule necessary to head off
multiple suits growing out of the same events. But
if, as we stated earlier, the original [raud was not an
antitrust violation because it had no tendency to harm
consumer interests, we do not see how Riegel's refus-
ing to acknowledge that fraud in the patent-in-
terference proceeding could be an antlitrust viola-
tion; it might serve to perpetusie a fraud, but a fraud
harmless {o the interests protected by the antitrust
laws
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[16] Moreover, while harassing competitors by litiga-
tion that can fairly be described as malicious prosecu-
tion or abuse of process can violate the antitrust laws,
see, e g, *272Grip-Pak, Inc.. v, fllinois Tool Woiks,
Ing.. 094 F.2d 466, 470-73 (7ih Cir.1982), we aie
pointed to no case where simply defending oneself in
a proceeding brought by another has been held to be
actionable. 1f it were, the following bizarre sequence
would be implied: A gets a patent; B, a rival invent-
or, sues A in state court for unfair competition in hav-
ing acquired the patent by fraud; years later B brings
an aatitrust sult against A, charging that A's refusal to
cave in in the state-court action brought by B was ex-
clusionary conduct forbidden by the antitrust laws,

Although the patent-interference proceeding was not
instituied by Brunswick, but by the Patent Qffice, this
is a technical distinction. Brunswick was the mov-
ing party, really, because the patent-interference pro-
ceeding was started only after Brunswick, by refer-
ring to Riegel's patent in Patent Qffice filings made in
connection with Brunswick’s own patent application,
made the interference slarkly apparent to the Patent
Office. See 1 Rosenberg, supra, § 10.02[3], at p.
1032, You cannot start a suit, as Brunswick in effect
did here, and then sue the defendant for refusing to
default

Brunswick argues, however, not only that Riegel
should not have defended itself at all but also that in
doing so Riegel falsified documents and engaged in
other unethical conduct.  We doubt that an antitrust
case is the proper forum for deciding questions of
legal ethics. But even if defending against a compet-
itor’s lawsuit could be {(maybe because of the tactics
employed) the kind of aggressive conduct that might
in other circumslances violate the antitrust laws, it
could not here, given our earlier point that ail Brun-
swick is seeking is Riegel's profits plus the transfer of
Riegel's patent to itself. Whoever owns the patent,
the consumer will have 1o pay a royally measured by
the monopoly power conferred by the patent-
-provided the invention reaily is patentable, as Brun-
swick vigorously asserts it is.

AFFIRMED.

HARLINGTON WQOOD, Ir, Circuit Judge, concur-
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ring.

I join in the result reached in so much of Judge Pos-
ner's opinion as holds that the alleged cause of action
is barred by the statute of limitations. Judge Aspen's
Memorandum Opinion and Order in the district courd,

Brunswick Corp, v Riegel Textile Corp.. 578 F Supp.
893 (N.D.1IE.1983), held that the cause of action was

barred by the statute of limitations, 15 1].5.C. Section

LI A e

15b, that no exceptivn was applicable, and that there
was no continuing antitrust violation to bring it with-
in that statute. 1 would affirm on the basis of Judge
Aspen's opinion.  Therefore, although enlightening, 1
se¢ no need for much of the antitrust-econom-
ic-patent discussion in Judge Posner's opinion.

752 F 2d 261, 53 USL'W 2345, 224 US P Q. 756
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Briefs and Other Related Documents

Supreme Court of the United States
F. HOFFMAN-LA ROCHE LTD. et al, Petitioners,
V.
EMPAGRAN S A etal
No. 03-724.

Argued April 26, 2004
Decided June 14, 2004

Background: Antitrust class action was brought on
behalf of foreign and domestic purchasers of vitam-
ins, alleging international price-fixing conspiracy by
manufacturers and distributors, The United States
District Court for the District of Columbia, Thomas
F. Hogan, 1, 2001 WL, 761360, dismissed suit as to
foreign purchasers for lack of subject matier jurisdic-
tion. On appeal, the United States Court of Appeals
for the District of Columbia Circuit, Harrv T, Ed-
wards, Circuit Judge, 315 F.3d 338, reversed and re-
manded. Certiorari was granted

Holdings: The Supreme Court, Justice Brever, held
that:

(1) Foreign Trade Antitrust Improvements Act
(FTAIA) exclusionary rule was not limited only to
conduct involving exports;

{2} where price-fixing conduct significantly and ad-
versely affected customers both outside and within
United States, but adverse foreign effect was inde-
pendent of any adverse domestic effect, Foreign
Trade Antitrust Improvements Act (FTAIA) domestic
injury exception did not apply, and thus, neither did
Sherman Act, to claim based solely on foreign effect;
abrogating Kruman v, Christie's [n1'l PLC, 284 F 3d
A84: and

{3} on remand, Court of Appeals could consider
whether foreign purchasers properly preserved their
alternative argument that foreign injury was not in
fact independent of domestic effects and, if so, could
consider and decide related claim.

Vacated and remanded

Justice Sealia filed opinien concurring in judgment in

which Justice Thomas joined.

Justice Q'Connor did not participate.
West Headnotes

[1] Antitrast and Trade Regulation €=0945
29Tk945 Maost Cited Cases

(Formerly 265k12(7))
The Foreign Trade Antitrust hmprovemenis Act
(FTAIA) general exclusionary rule does not apply
only to conduct involving American exports and in-
cludes commerce that is wholly foreign. Sherman

Act, § 7, as amended, IS US.C.A, § 6a.

[2] Antitrust and Trade Regulation €945
298Tk945 Most Cited Cases

(Formerly 265k12(7))
Where price-fixing conduct significantly and ad-
versely affects customers both outside and within
United Stales, but adverse foreign effect is independ-
ent of any adverse domestic effect, Foreign Trade
Antitrust Improvements Act (FTAIA)
domeslic injury exception does not apply, and thus,
neither does Sherman Act, to claim based solely on
foreign elfect; abrogating Rruman v. Christie's 'l
PLC, 284 F.3d 384, Sherman Act, §§ 1 et seq, 7, as
amended, 15 UJ.S.CA. §§1 et seq, 6a

131 International Law €=210.1

22110.1 Most Cited Cases

Supreme Court ordinarily construes ambiguous stat-
utes to avoid unreasonable interference with sover-
eign authority of other nations.

{4] International Law €==10.1

221k10.1 Most Cited Cases

Rule of statutory construction derived from principle
of "prescriptive comity” cautions courts to assume
that fegislators take account of legitimate sovereign
interests of other nations when they write American
laws and thereby helps potentially conflicting laws of
different nations work together in harmony.

13] Antitrust and Trade Regulation €945
297k945 Most Cited Cases
(Formerly 265k12(7T)
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Application of United States antitrust laws to foreign
anticompetitive conduct is reasonable and consistent
with principles of prescriptive comity insofar as they
reflect legislative effort to redress domestic antitrust
injury that foreign anticompetitive conduct has
caused

[6] Antitrust and Trade Regulation €945
29Tk945 Most Cited Cases

{Formeriy 265k12(7)
Language and history of Foreign Trade Antitrust Im-
provements Act (FTAIA) suggest that Congress de-
signed FTAIA (o clarify, perhaps to limit, but not {o
expand in any significant way, Sherman Act's scope
as appiied to foreign commerce. Sherman Act, §§ | et
seq., 7, as amended, 15 1,5.C.A, 8§ | et seq, 6a.

[7] Antitrust and Trade Regulation €960
29Tk960 Most Cited Cases

(Formerly 265k28(1.6))
Unlike privale antitrust plaimiff, government plaintiff
must seek to obtain relief necessary to protect public
from further anticompetitive conduct and to redress
anticompetitive harm and has legal authority broad
enough to allow it to carry out this mission. Clayton
Act, §15 15 US.C.A §25

18] Federal Courts €462

170Bk462 Most Cited (ases

On remand foliowing vacatur by United States Su-
preme Court of decision reversing district court's dis-
missal, for lack of subject matter jurisdiction, of anti-
trust price-fixing conspiracy class action against vit-
amin manufaciurers and distributors brought on be-
half of foreign purchasers, Court of Appeals for
Ninth Circuit could consider whether [oreign pur-
chasers properly preserved their allernative argument
that foreign injury was not in {act independent of do-
mestic effects and, if so, could consider and decide
related claim. Sherman Act, § 7, as amended, 15
US.CA §6a

**2360 *155 Habus [EN¥]

EN* The syHabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporier of Decisions for the con-
venience of the reader See United Siates v,
Dewroit_Timber & Lumber Co., 200 U.S.

321,337, 26 8.Ct. 282, 50 1..Ed. 499

The Foreign Trade Antitrust Improvements Act of
1082 (FTAIA or Act) provides that the Sherman Act
"shalt not apply to conduct involving trade or com-
merce . with foreign nations," 13 U.S.C. § 6a, but
creates exceplions for conduct that significantly
harms imports, domestic commerce, or American ex-
porters. In this case, vitamin purchasers filed a class
action alleging that vitamin manufacturers and dis-
tributors had engaged in a price-fixing conspiracy,
raising vitamin prices in the United States and for-
eign countries, in violation of the Sherman and
Clayton Acts.  As relevant here, defendants
(petitioners) moved to dismiss the suit as to the for-
eign purchasers (respondents), foreign companies
located abroad, whe had purchased vitaming only
ouigide United States commerce. **2361 In dismiss-
ing respondents' claims, the District Coust applied the
FTAIA and found none of ils exceplions applicable.
The Court of Appeals reversed, concluding that the
FTAIA's exclusionary rule applied, but so did its ex-
ception for conduct that has a "direct, substantial and
reasonably foreseeable effect” on domeslic commerce
that "gives rise to a [Sherman Act] claim,” §§
6al1¥A)L (2). Assuming that the foreign effect, ie,
higher foreign prices, was independent of the domest-
ic effect, i e, higher domestic prices, the court non-
etheless concluded that the Act's text, legislative his-
tory, and policy goal of deterring harmful price-fix-
ing activity made the lack of connection between the
two effects inconsequential.

Held: Where the price-fixing conduct significantly
and adversely affects both customers outside and
within the United States, but the adverse foreign ef-
fect is independent of any adverse domestic effect,
the FTAIA exception does nol apply, and thus,
neither does the Sherman Act, 1o a claim based solely
on the foreign effect. Pp. 2364-2372

(a) Respondents’ threshold argument that the transac-
tions fall outside the FTAIA because its general ex-
clusionary rule applies only to conduet involving ex-
ports is rejected. The House Judiciary Commiitee
changed the bill's original language from “export
trade or export commerce," H.R. 5235, to "trade or
commerce (other than import trade or import com-
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merce)" deliberately to include commerce that did not
involve American exports but was wholly foreign.
Pp. 2365-2366.

*156 (1) The FTAIA exceplion does not apply here
for two reasons. First, this Court ordinarily construes
ambiguous statules to avoid unreasonable interfer-
ence with other nations’ sovereign authority. This rule
of construction reflects customary international law
principles and cautions courts {o assume that legislat-
ors take account of other nations' legitimate sovereign
interests when writing American laws. It thereby
helps the potentially conflicting laws of diflerent na-
tions work together in harmony. While applying
America's antitrust faws to foreign conduct can inter-
fere with a foreign nation's ability to regulate its own
commercial affairs, courts have long held such ap-
plication nonetheless reasonable, and hence consist-
ent with prescriptive comity principles, insofar as the
laws reflect a legislative effort to redress domestic
antitrust injury caused by foreign anticompetitive
conduct. However, it is not reasonable to apply
American laws to foreign conduct insofar as that con-
duct causes independent foreign harm that alone
gives rise to a plaintiff's claim. The risk of interfer-
ence is the same, but the justification for the interfer-
ence seems insubstantial, While some of the anticom-
petitive conduct alleged here look place in America,
the higher foreign prices are not the consequence of
any domestic anticompetitive conduct sought to be
forbidden by Congress, which rather wanted 1o re-
lease domeslic (and foreign) anticompetitive conduct
from Sherman Act constraint when that conduct
causes foreign harm Centrary to respondents’ claim,
the comity concerns remain real as other nations have
not in all areas adopted antitrust laws similar to this
country's and, in any evenl, disagree dramatically
about appropriate remedies. Respondents' alternative
argument that case-by-case comity analysis is prefer-
able to an across the board exclusion of foreign injury
cases is too complex to prove workable. Second, the
FTAIA's Ianguage and history suggest that Congress
designed the Act to clarify, perhaps to limil, but not
to expand, the Sherman Act's scope as applied to for-
eign commerce. There is no significant indication
that at the time Congress wrote the FTAIA courts
would have thought the **2362 Sherman Act applic-

able in these circumstances, nor do the six cases on
which respondents rely warrant a different conclu-
sion. Pp 2365-2371.

(c) Respendents’ additional linguistic arguments
might show a natural reading of the statute, but the
comity and history considerations previously dis-
cussed make clear that respondents' reading is not
consistent with the FTAIA's basic intent. Their de-
terrence-based policy argument is also unavailing in
light of the contrary arguments by the antitrust en-
forcement agencies. Pp. 2371-2372.

(d) On remand, the Court of Appeals may consider
whether respondents properly preserved their altern-
ative argument that the foreign *157 injury here was
not in fact independent of the domestic effects; and,
if so, it may consider and decide the related claim. P.
2372,

315 .34 338, vacated and remanded

BREYER, I, delivered the opinion of the Court, in
which REHNQUIST, C J, and STEVENS,
KENNEDY, SOUTER, and GINSBURG, 11, joined.
SCALIA, I, filed an opinion concurring in the judg-
ment, in which THOMAS, 1., joined, post, p. 2373
O'CONNOR, I, took no part in the consideration or
decision of the case.

Stephen M, Shapiro, Chicago, IL, for petitioners.

R. Hewitt Pale, for the United States as amicus curi-
ae, by special leave of the Court

Thomas €. Goldstein, Washington, D.C, for re-
spondenis.

Stephen M. Shapiro, Tvrone C. Fahner, Andrew S.
Marovitz, Jeffrey W. Sarles, Mayer, Brown, Rowe &
Maw LLP, Chicago, Ik, Arthur F. Golden, Counsel
of Record, Lawrence Portnoy, Charles §. Dupgan,
Willtam_J. Fenrich, Davis, Polk & Wardwell, New
York, NY, John M. Majoras, Daniel 1], Brombers,
Washington, DC, Kenneth Prince, Stephen Fishbein,
Richard Schwed, Shearman & Sterling LLP, New
York, NY, Lawrence Bvine, foseph P, Armao, White
& Case LLP, New York, NY, Robeit Pitofsky, Bruce
L._Montgomery, Franklin R. Eiss, Amold & Porter
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LLP, Washington, DC, D, Swant Meiklejohn, Stacey
R. Firedman, Sullivan & Cromwell LLP, New York,
NY, Michael L. Denger, Miguel A, Estrada, Gibson,
Dunn & Crutcher LLP, Washington, DC, Laurence T.
Sorkin, Roy, L. Repozin, Cahill, Gordon & Reindel
LLP, New York, NY, Donald [, Baker, W. Todd
Miller, Baker & Miller PLLC, Washington, DC,
Alice G, (lass, Special Counsel, Baker & Miller
PLLC, Lyme, NH, Donald €, Klawiter, Peter E
Halle, ! _Clayton Evered. Jr. Morgan, Lewis &
Bockius, LLP, Washington, DC, Paul P, Evre, Ernest
E. Vargo, Baker & Hostetler LLP, Cleveland, OH,
James R. Weiss, Preston, Gates & Ellis LLP, Wash-
ington, DC, Iim [ Sheoemake, Kurt S. Odenwald
Mary Ann Ohms, Guilfoil, Petzall & Shoemake,
LEC, 8t Louis, MO, Thomas M. Mueller, Michael
Q. Ware, Mayer, Brown, Rowe & Maw LLP, New
York, NY, Aileen Meyer, Pillsbury Winthrop LLP,
Washinglon, DC, Sution Keany, Bryan Dunlap, Pills-
bury Winthrop LLP, New York, NY, Garv W,
ICubek, Debevoise & Plimpton, New York, NY, Ken-
neth W, Starr, Karen N, Walker, Kannon X. Shan-
mugam, Kirkland & Ellis LLP, Washingion, DC,
Moses Silverman, Aidan Svnnott, Paul, Weiss, Rif-
kind, Wharton & Garrison LLP, New York, NY,
Mark Riers Sheppard, Mullin, Richter & Hamplon
LLP, Los Angeles, CA, Kevin R. Sullivan, Grace M.
Rodriguez, Peter M. Todaro, King & Spalding LLP,
Washington, DC, Jeffrev S. Cashdan, King & Spald-
ing LLP, Atlanta, GA, William 1. Kolasky, Edward
DuMaont Wilmer, Cutler & **2363 Pickering, Wash-
ington, DC, for Petitioners

Mighaet D, Hausfeld, Paul T. Gatlagher, Brian A.
Ratper, Cohen, Milstein, Hausfeld & Toll, PL L. C,

Washington, DC, Thomas C. Goldstein, Counsel of

Record, Amy Howe, Goldstein & Howe, P.C., Wash-
ington, DC, Michael H. Gottesman, Washington, DC,
for respondents

*158 Justice BREYER delivered the opinion of the
Court.

The Foreipgn Trade Anlitrust Improvements Act of

1982 (FTAIA) excludes from the Sherman Act's
reach much anticompetitive conduct that causes only
foreign injury. It does so by setting forth a general
rule stating that the Sherman Act "shail not apply to

conduct involving trade or commerce .. with foreign
nations." 96 Stat. 1246, 13 11.5.C. § 6a It then cre-
ates exceptions to the general rule, applicable where
(roughly speaking) that conduct significantly harms
imports, domestic commerce, or American exporters.

We here focus upon anticempetitive price-fixing
activity that is in significant pant foreign, that causes
some domestic anlitrust injury, and that independ-
ently causes separate foreign injury. We ask iwo
questions about the price-fixing conduct and the for-
eign injury that it causes. First, does that conduct fall
within the FTAIA's general rule excluding the Sher-
man Act's application? That is to say, does the price-
fixing activity constitute "conduct invelving trade or
commerce ... with foreign nations"? We conclude that
it does

*159 Second, we ask whether the conduct nonethe-
less falls within a domestic-injury exception lo the
general rule, an exception that applies (and makes the
Sherman Act nonetheless applicable) where the con-
duct (1) has a " direct, subslantial, and reasonably
foresceable effect” on domestic commerce, and (2)
"such effect gives rise to a [Sherman Act] claim " §§
6a(1)A), (2). We conclude that the exception does
not apply where the plaintiff’s ciaim rests solely on
the independent foreign harm.

To clarify: The issue before us concerns (1) signific-
ant foreign anticompetitive conduct with (2) an ad-
verse domestic effect and (3) an independent foreign
effect giving rise to the claim. In more concrete
terms, this case Involves vitamin sellers around the
world that agreed to fix prices, leading to higher vit-
amin prices in the United States and independently
leading to higher vitamin prices in other countries
such as Ecuador. We conclude that, in this scenarie, a
purchaser in the United States could bring a Sherman
Act claim under the FTAIA based on domestic in-
jury, but a purchaser in Ecuador could not bring a
Sherman Act claim based on foreign harm

1
The plaintiffs in this case originally filed a class-ac-
tion suit on behalf of foreign and domestic purchasers
of vitamins under, iter alia, § } of the Sherman Act,
26 Stal. 205, as amended, 15 U.S.C. § 1, and §§ 4 and
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15 of the Clayton Act, 38 Stat. 731, 737, as amended,
1SU.S.C §815, 26 Their complaint alleged that pe-
titioners, foreign and domestic vitamin manufacturers
and distributors, had enpaged in a price-fixing con-
spiracy, raising the price of vitamin products to cus-
tomers in the United States and o customers in for-

eign countries.

As relevant here, petitioners moved io dismiss the
suit as to the foreign purchasers (**2364 the respond-
ents here), five foreign vitamin distributors located in
Ukrasine, Australia, Bcuador, and Panama, each of
which bought vitamins from petitioners *160 for de-
livery outside the United States No. Civ
001686TFH, 2001 WL 761360, *4 (D.D.C., June 7.
2001) (describing the relevant transactions as "whoily
foreign") Respondents have never asserted that they
purchased any vilamins in the United Slates or in
transactions in United States commerce, and the
question presented assumes that the relevant "transac-
tions occurr{ed] entirely outside U S, commerce, Pet
for Cert. (i)." The District Court dismissed their
claims. 2001 W, 761360, at * 4 It applied the
FTAIA and found none of the exceptions applicable
{d. a1 *3-*4 Thereafter, the domestic purchasers
transferred their claims to another pending suit and
did not take part in the subsequent appeal 315 F.3d
338, 343 (C.AD.C2001)

A divided panel of the Court of Appeals reversed
315 F.3d 338, The panel concluded that the FTAIA's
general exclusionary rule applied to the case, but that
its domestic-injury exception also applied [t basic-
ally read the plaintiffs’ complaint to allege that the
vitamin manufacturers' price-fixing conspiracy (1)
had "a direct, substantial, and reasonably foreseeable
effect” on ordinary demestic trade or commerce, i.e..
the conspiracy brought about higher domestic vitam-
in prices, and (2) “such effect” gave "rise to a
[Sherman Act] claim,” i e, an injured domestic cus-
tomer could have brought a Sherman Act suit, 15
U.5.C. 8§ 6a(t). (2) Those allegations, the court
heid, are sufficient o meet the exception's require-

ments. 313 F.3d. at 341

The court asswmed that the {foreign effect, i ¢, higher
prices in Ukraine, Panama, Australia, and Ecuador,
was independent of the domestic effect, ie, higher

domestic prices. [hid, But it concluded that, in light
of the FTAIA's text, legislative history, and the
policy goal of deterring harmful price-fixing activity,
this lack of connection does not matter. Jpid. The
District of Columbia Circuit denied rehearing en
banc by a 4-to-3 vole. App. to Pet. for Ceit. 44a.

We granted certiorari to resolve a split among the
Courts of Appeals about the exception's applicalion.
Compare *161Den Norske Stats Qliexelskap As v
HeereMae Vof 24] F.3d 420, 427 (CAS5 2001
(exception dees not apply where foreign injury inde-
pendent of domestic harm), with Apyman v. Cloistie's
IntT PLC. 284 F.3d 384, 400 (C.A.2 2002) (exception
does apply even where foreign injury independent);
313 F.3d, at 341 (similar).

If

The FTAIA seeks to make clear to American export-
ers {and to firms doing business abroad) that the
Sherman Act does not prevent them from entering in-
to business arrangements (say, joint-selling arranpge-
ments), however anticompetitive, as long as those ar-
rangement{s adversely affect only foreign markets.
See H.R.Rep. No. 97-684, pp. 1-3. 9-10 (1982,
USCode Cong & AdminNews 1982, 2487,
2487-2488, 2494-2495 (hereinafter House Report}. It
does so by removing from the Sherman Act's reach,
{1) export activities and (2) other commercial activit-
ies taking place abroad, unless those activities ad-
versely affect domestic commerce, imporis to the
United Stales, or exporting activities of one engaged
in such activities within the United States

The FTAIA says:
"Sections 1 to 7 of this title [the Sherman Act} shali
not apply to conduct involving trade or commerce
{other than import trade or import commerce) with
foreign nations unlesg--
**2365 "(1) such conduct has a direct, substantial,
and reasonably foreseeable effect--
"(A) on trade or commerce which is not trade or
commerce with foreign nations [i e, domestic trade
or commerce], or on import {rade or import com-
merce with {oreign nations; or
"{B) on export trade or export commerce with for-
eign nations, of a person engaged in such trade or
commerce in the United States [f e, on an Americ-

© 2006 Thomson/West. No Claim to Orig. U 8. Govt Works



124 S Ct. 2359

Page 6

542U.8 155,124 5.Ct. 2359, 1591 Ed 2d 226, 72 USL-W 4501, 2004-1 Trade Cases P 74,448, 04 Cal. Daily Op
Serv. 5094, 2004 Daily Journal D AR, 6990, 17 Fla. L. Weekly Fed § 374

(Cite as: 542 U.S, 155, 124 8.Ct. 2359)

an experi competitor}; and

*162 (2) such effect gives rise to a claim under the
provisions of sections 1 to 7 of this title, other than
this section

"If sections 1 to 7 of this title apply to such conduct
only because of the operation of paragraph (1){B),
then sections 1 10 7 of this title shall apply to such
conduct only for injury lo export business in the
United States.” 15 U1.8.C. § 6a.

This technical language initially lays down a general
rule placing ol {non-import) activity invelving for-
eign commerce oulside the Sherman Act's reach It
then brings such conduct back within the Sherman
Act's reach provided that the conduct both (1) suffi-
ciently affects American commerce, i ¢, it has a "dir-
ect, substantial, and reasonably foreseeable effect” on
American domestic, import, or (certain) export com-
merce, and (2) has an effect of a kind that antitrust
law considers harmiul, i e, the "effect” must "giv[e]
rise to a [Sherman Act] claim.” 8§ 6a(1). {2}

We ask here how this language applies to price-fixing
activity that is in significant part foreign, that has the
requisite domestic effect, and that also has independ-
ent foreign effects giving rise 1o the plaintiff's claim.

11t
[1] Respondents make a threshold argument They
say that the transactions here at issue {all outside the
FTAIA because the FTAIA’s peneral exclusionary
rule applies only to conduct involving exports The
rule says that the Sherman Act "shall not apply to
conduct involving trade or commerce (other than im-
port trade or import commerce) wirh foreign nations.”
§.6a (emphasis added) The word "with" means
between the United States and foreign nations. And,
they contend, commerce between the United States
and foreign nations that is not import commerce must
consist of export commerce--a kind of commerce ir-
relevant o the case at hand

*163 The difficulty with respondents’ argument is
that the FTAIA originated in a bill that initially re-
ferred only to "export trade or export commerce "
HR 5235, 97th Cong, Ist Sess., § F (1981). But the
House ludiciary Commitiee subsequently changed
that Janguage to "trade or commerce {other than im-

port {rade or import commerce)” 15 U.S.C. § 6a,
And it did so deliberately to include commerce that
did not involve American exporls but which was
wholly foreign,

The House Report says in relevant part:

"The Subcommittee's "export’ commerce limitation
appeared to make the amendments inapplicable to
iransactions that were neither import nor export,
i . transactions within, between, or among other
nations ... Swuch foreign wransactions should, for
the purposes of this legislation, be treated in the
same manner as expor! transactions--that is, there
should be no American antitrust jurisdiction absent
a direct, substantial and reasonably foreseeable ef-
fect on domestic commerce or a domestic compet-
itor. The Committee Amendment therefore deletes
references 1o 'export’ trade, **2366 and substitutes
phrases such as 'other than import' trade. Jt is thus
clear that wholly foreign transactions as well as
export transactions are covered by the amendment,
but that import fransactions are not." House Report
9-10, U.8.Code Cong. & Admin News 1982, 2487,
2494-2495 (emphases added).

For these who find legislative history useful, the
House Report's account should end the mattey. Oth-
ers, by considering carefully the amendment itself
and the lack of any other plausible purpose, may
reach the same conclusion, namely (hat the FTAJIA's
general rule applies where the anticompetitive con-
duct at issue is foreign.

v

[2] We turn now to the basic question presenled, that
of the exception’s application. Because the underlying
antitrust *164 action is complex, potentially raising
questions not directly at issue here, we reemphasize
that we base our decision upon the following: The
price-fixing conduct significantly and adversely af-
fects both customers outside the United States and
customers within the United States, but the adverse
foreign efiect is independent of any adverse domestic
effect. In these circumslances, we find that the
FTAIA exception does not apply {and thus the Sher-
man Act does not apply) for two main reasons.

[3] First, this Court erdinarily construes ambiguous
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statules to avoid unreasonable interference with the
sovereign authority of other nations See, eg, Mc:
Culloch v. Sociedad Nacional de Marineros de Hon-
duras, 372 US. 10, 20-22. 83 S.Ct 671. 9 L.Ed.2d
547 (1963} (application of National Labor Relations
Act to foreign-flag vessels); Romera v, [nfernational
Terminal Operating Co, 338 11.S. 354, 382-383. 79
S.Ct. 468, 3 1 Fd.2d 368 (1959) (application of Jones
Act in maritime case); Laurizzen v. Larsen, 345 11.8.
571.578. 73 8.Ct. 921, 97 L..Ed. 1254 (1953) (same).
This rule of construction reflects principles of cus-
tomary international faw--law that {we must assume)
Congress ordinarily seeks to follow See Restalement
Third) of Foreipn Relations Law of the United States
§8 403(1). 403(2) (1986) (hereinafter Restatement)
(imiting the unreasonable exercise of prescriptive
jurisdiction with respect to a person or activity hav-
ing connections with another State); Muwrrgy v,
Schooner Charming Betsy, 2 Cranch 64, 1182 L. Ed,
208 (1804) ("[Aln act of Congress ought never to be
construed to violate the law of nations if any other
possible construction remains™); Hairtford Fire Insur-
anee Co. v. California, 309 1.8, 764, 817, 113 S.C1.
2891. 125 1. Fd.2d 612 (1993} (SCALIA, ], dissent-
ing) {identifying rule of construction as derived from
the principle of "prescriptive comity")

[4] This rule of statutory construction cautions courts
to assume that legislators take account of the legitim-
ale sovereign inferests of other nations when they
wrile American laws. It thereby helps the potentially
conflicting laws of different nations work together in
harmony--a harmony particularly *165 needed in
today's highly interdependent commercial world

[5] No one denies thal America's antitrust laws, when
applied to foreipn conduct, can interfere with a for-
¢ign nation's ability independently to regulate ils own
commercial affairs, But our courts have long held
that application of our antitrust laws {o foreign anti-
competitive conduct is nonetheless reasonable, and
hence consistent with principles of prescriptive
comity, insofar as they reflect a legislative effort to
redress domestic antitrust injury that foreigm anticom-
petitive conduct has caused. See **2367 [nited Stares
v, dluminum Co. of dmerica, 148 F.24 416, 443-444
(CA2 1945) (L Hand, J); 1 P. Areeda & D. Tumer,
Antitrust Law ¥ 236 (1978)

But why is it reasonable to apply those laws to for-
cign conduct insefar as that conduct causes inde-
pendent foreign harm and that foreign harm alone
gives rise to the plaintiff's elaim? Like the former
case, application of those laws creates a serious risk
of interference with a foreign nation’s ability inde-
pendently to regulate its own commercial affairs. But,
unlike the former case, the justification for that inter-
ference seems insubstantial. See Restalement §
403(2) (determining reasonableness on basis of such
factors as connections with regulating nation, harm to
that nation’s interests, extent to which other nations
regulate, and the potential for conflict). Why should
American law supplant, for example, Canada's or
Great Britain's or Japan's own determination about
how best to profect Canadian or British or Japanese
customers [rom anticompetitive conduct engaged in
significant part by Canadian or British or Japanese or
other foreign companies?

We recognize that principles of comity provide Con-
gress greater leeway when it seeks o control through
legislation the actions of American companies, see
Restatement § 402; and some of the anticompetitive
price-{ixing conduct alleged here look place in dmer-
fea But the higher foreign prices of which the for-
eign  plaintiffs here complain  are not the
consequence*166 of any domestic anticompetitive
conduct that Congress sought to forbid, for Congress
did not seek to {orbid any such conduct insofar as it is
here relevant, i ¢, insofar as it is intertwined with for-
eign conduct that causes independent foreign harm.
Rather Congress sought 10 release domestic (and for-
eign) anticompetitive conduct from Sherman Act
constraints when that conduct causes foreign harm
Congress, of course, did make an exception where
that conduct also causes domestic harm. See House
Report 13, U S.Code Cong. & AdminNews 1982,
2487, 2498 (concerns about American firms' parlicip-
alion in international cartels addressed through " do-
mestic injury” exception). But any independent do-
mestic harm the foreign conduct causes here has, by
definition, little or nothing 10 do with the matter.

We thus repeat the basic question: Why is it reason-
able to apply this law to conduct that is significantly
foreign insofar as that conduct causes independent
foreign harm and that foreign harm alone gives rise
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fo the plaintiff’s claim? We can find no good answer
to the question.

The Areeda and Hovenkamp treatise notes that under

the Court of Appeals’ interpretation of the statute
"a Malaysian customer could . maintain an action
under United States law in a United States cour!
against ils own Malaysian supplier, another cariel
member, simply by noting that unnamed third
parties injured [in the United States} by the Amer-
ican [cartel member's] conduct would also have a
cause of action. Effectively, the United States
courts would provide worldwide subject matter jur-
isdiction lo any foreign suitor wishing to sue its
own local supplier, but unhappy with its own sov-
ereign's provisions for private antitrust enforce-
ment, provided that a different plaintiffl had a cause
of action against a different firm for injuries that
were within LS, {other-than-import] commerce. It
does not seem excessively tigid to infer that Con-
gress would not have *167 intended that result.” P
Areeda & H Hovenkamp, Antitrust Law § 273, pp.
5152 (Supp.2003).

We apree with the comment. We can find no convin-

cing justification for the extension **2368 of the

Sherman Act's scope that it describes

Respondents reply that many nations have adopted
antitrust laws similar te our own, to the point where
the practical likelihood of interference with the relev-
ant interests of other nations is minimal. Leaving
price fixing to the side, however, this Court has found
{0 the contrary. See, e g, Hartford Fire, 309 U.S. at
787-799, 113 S5.Ct. 2891 (noting that the alleged con-
duct in the London reinsurance market, while illegal
under United States anfitrust laws, was assumed {o be
perfecily consistent with British faw and policy}; see
also, eg, 2 W. Fugate, Foreign Commerce and the
Antitrast Laws § 16.6 (5th ed 1996} (noting differ-
ences between European Union and United Stales
faw on verlical restraints)

Repardless, even where nations agree aboul primary
conduct, say price fixing, they disagree dramatically
about appropriate remedies. The application, for ex-
ample, of American private treble-damages remedies
to anticompetitive conduct taking place abroad has
generated considerable controversy See, e g, 2 ABA

Section of Antitrust Law, Antitrust Law Develop-
ments 1208-1209 {5th ed 2002). And several foreign
nations have filed briefs here arguing that 1o apply
our remedies would unjustifiably permit their citizens
to bypass their own less generous remedial schemes,
thereby upsetting a balance of competing considera-
tions that their own domestic antitrust laws embody
E g. Brief for Federal Republic of Germany et al. as
Amici Curiae 2 {setting forth German inferest "in see-
ing thal German companies are nol subject to the ex-
traterritorial reach of the United States’ antitrust laws
by private {oreign plaintiffs--whose injuries were sus-
tained in transactions entirely outside United States
commerce--seeking treble damages in private Jaw-
suits against German companies"); Brief for Govern-
ment *168 of Canada as Amicus Curiae 14 (“ireble
damages remedy would supersede" Canada's "nation-
al policy decision"); Brief for Government of Japan
as Amicus Curige 10 (finding " particularly trouble-
some"” the potential “interferefnce] with lapanese
governmental regulation of the Japanese market").

These briefs add that a decision permitting independ-
ently injured foreign plaintiffs to pursue private
treble-damages remedies would undermine foreign
nations’ own antitrust enforcement policies by dimin-
ishing foreign firms' incentive to cooperate with anti-
trust autherities in return for prosecutorial amnesty.
Brief for Government of Federal Republic of Ger-
many et al as dmici Curiae 28-30; Brief for Govern-
ment of Canada as Amicus Curige 11-14, See also
Brief for United Slates as Amicus Curige 19-21
{arguing the same in respect to American antitrust en-
forcement).

Respondents alternatively argue that comity does not
demand an interpretation of the FTAIA that would
exclude independent foreign injury cases across the
board. Rather, courts can take {(and sometimes have
taken) account of comity considerations case by case,
abstaining where comity considerations so dictate,
Cf, eg, Haortford Fire, suprg, . at 797 n. 24, 113
S.CL 2891 United States v, Nippon Paper Industries
Co. 109 F3d 1. 8 (C.A.L 1997); Manningion Milis.
Inc. v. Congolewm Corp., 595 F.2d 1287, 1294-1205
{C.A3 1979

In our view, however, this approach is too complex to
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prove workable. The Sherman Act covers many dif-
ferent kinds of anticompetitive agreements. Courts
would have 1o examine how foreign law, compared
with American law, treats not only price fixing but
also, say, information-sharing agreements, patent-
licensing price conditions, territorial product resale
limitations,**2369 and various forms of joint ven-
ture, in respect to both primary conduct and remedy.
The legally and economically technical nature of that
enterprise means lengthier proceedings, appeals, and
more proceedings--to the point where procedural
costs and delays could *169 themselves threaten in-
terference with & foreign nation's ability to maintain
the integrity of its own antitrust enforcement system.
Even in this relatively simple price-fixing case, for
example, competing briefs tell us (1) that potential
treble-damage liability would help enforce wide-
spread anti-price-fixing norms (through added de-
terrence) and (2} the opposite, namely that such liab-
ility would hinder antitrust enforcement (by reducing
incentives to emter amnesty programs). Compare,
e g, Briel for Certain Professors of Economics as
Amici Curfae 2-4 with Brief for United States as
Amicus Curiae 19-21. How could a court seriously
interested in resolving so empirical a matter—-a matter
potentially related to impact on foreign inlerests--do
so simply and expeditiously?

We conclude that principles of prescriptive comity
counsel against the Court of Appeals' interpretation
of the FTAIA. Where foreign anticompetitive con-
duct plays a significant role and where foreign injury
is independent of domestic effects, Congress might
have hoped that America's antitrust laws, so funda-
mental a component of our own economic system,
would commend themselves to other nations as well.
But, if America's antitrust policies could not win their
own way in the international marketplace for such
ideas, Congress, we must assume, would not have
tried 1o impose them, in an act of legal imperialism,
through legistative fat

[6] Second, the FTAIA's language and history sug-
gest that Congress designed the FTAIA to clarify,
perhaps to limit, but not /o expand in any significant
way, the Sherman Act's scope as applied to foreign
commerce. See House Report 2-3, U.S Code Cong. &
AdminNews 1982, 2487, 2487-2488. And we have

found no significant indication that at the time Con-
gress wrole this statute courts would have thought the
Sherman Act appiicable in these circumstances.

The Solicitor General and petitioners tell us that they
have found ne case in which any court applied the
Sherman Act to redress foreign injury in such cir-
cumstances. Tr. of Oral Arg 21; Brief for United
States as Amicus Curige 13; Brief *170 {or Petition-
ers 13; see also Den Noyske 241 F.3d. at 429 ("[Wie
have found no case in which jurisdiction was found
in a case like this--where a foreign plaintifi’is injured
in a foreign market with no injuries arising from the
anticompetitive effect on a United States market")
And respondents themselves apparently conceded as
much at a May 23, 2001, hearing before the District
Court below. 2001 WL 761360, at *4.

Nevertheless, respondents now have called to our at-
tention six cases, three decided by this Cour! and
three decided by lower courts. In the first three cases
the defendants included both American companies
and foreign companies jointly engaged in anticom-
petitive behavior having both foreign and domestic
effects See Ihmken Roller Bearing Co. v. United
States, 341 UG, 593,595 71 S.C1. 971, 95 T.Ed,
1199 (1951) (agreements among American, British,
and French corporations to eliminate competition in
the manufacture and sale of anti-friction bearings in
woild, including United States, markets); Lnited
States v. National Lead Co.. 332 U.S. 319, 325-328,
67 S.CL 1634, 91 1.Ed. 2077 (1947} (international
cartels with American and foreign members, restrain-
ing international commerce, including United States
commerce, i titanium  pigments); **2370United
States v, dmerican Tobaceo Co., 221 .S, 106, 171-
172,31 §,Ct. 632, 55 L.Ed. 663 (1911} (American o~
bacco corporations agreed in England with British
company to divide world markets). In all three cases
the plaintiff sought relief, including relief that might
have helped to protect those injured abroad.

[7] In all three cases, however, the plaintifl was the
Government of the United States. A Government
plaintiff, unlike a private plaintiff, must seck to ob-
tain the reliel necessary lo protect the public from
further anticompetitive conduct and to redress anti-
competitive harm. And a Government plaintiff has
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legal authority broad enough to allow it to carry out
this mission. 15 U.S5.C. § 25; see also, eg. United
States v. EL du Pont de Nemowrs & Co., 366 U.S.
316, 334, 81 5.Ct. 1243. 6 L.Ed.2d 318 {19613 ("[I}t
is well settled that once the Government has *171
successfully borne the considerable burden of estab-
lishing & violation of law, all doubts as to the remedy
are 1o be resolved in is favor") Private plaintiifs, by
way of contrast, are far less likely to be abie 1o secure
broad relief. See California yv. American Storex Co.
495 U.8. 271, 295 110 S.CL 1853, 109 L.Ed.2d 240
£1990) ("Our conclusion that a district court has the
power to order divestiture in appropriate cases
brought [by privaie plainti{fs] does not, of course,
mean that such power should be exercised in every
situation in which the Government would be entitled
to such relief"); 2 P. Areeda, H. Hovenkamp, & R.
Blair, Antitrust Law 9§ 303d-303e, pp. 40-45 (2d
ed 2000) (distinguishing between private and govern-
ment suits in terms of availability, public interest
motives, and remedial scope); Griffin, Extraterritori-
ality in U8, and EU Antitrust Enforcement, 67 Anti-
frust L.J. 139, 194 (1999) ("fPirivate plaintiffs ofien
are unwilling to exercise the degree of selfrestraint
and consideration of foreign governmental sensibilit-
ies generally exercised by the U.S Government™).
This difference means that the Government's ability,
in these three cases, to oblain relief helpful to those
injured abroad tells us little or nothing about whether
this Court would have awarded similar relief at the
request of private plaintiffy

Neither did the Court focus explicitly in its opinjons
on a claim that the remedies sought to cure only inde-
pendently caused foreign harm. Thus the three cases
tell us even less about whether this Court then
thought that foreign private plaintiffs could have ob-
tained foreign relief based solely upon such inde-
pendently caused foreign injury

Respondenis also refer to three lower court cases
brought by private plaintiffs In the first, Indusiria Si-
ciligna Asfalri, Bingni, Sp.d. v Exxon Research &
Eunginegring Co., No. 75 Civ, 3828-CSH, 1977 WL
1353 (SDN.Y. Jan.i8. [977), a District Court per-
mitted an Halian firm to proceed against an American
firm with a Sherman Act claim based upon a purely
foreign injury, fe., an injury suffered in Dialy. The

court made clear, however, that the foreign injury
was "inextricably *172 bound up with ~ domestic re-
straints of trade,” and that the plaintiff "“was injured
- by reason of an alleged restraint of owr domestic
trade,” id,, 81 *11. *12 (emphasis added), { ¢, the for-
eign injury was dependent upon, not independent of,
demestic harm. See Parl VI, infra

In the second case, Daminicux Americang Bohio v.
Guif & Western Industries, Ine, 473 F.Supp. 680
(S.D.N.Y. 1979}, a District Court permitted Dominic-
an and American firms to proceed against a compel-
ing American firm and the Dominican Tourist In-
formation Center with a Sherman Act claim based
upon injury apparently suffered in the Dominican Re-
public. The court, in finding the Sherman Act **2371
applicable, weighed several different factors, includ-
ing the participation of American firms in the unlaw-
ful conduct, the partly domestic nature of both con-
duct and harm (to American tourists, a kind of "ex-
port™), and the fact that the domestic harm depended
in part upon the foreign injury. /d.. at 688. The court
did not separately analyze the legal problem before it
in terms of independently caused foreign injury. Its
opinion simply does not discuss the matter. It con-
sequentiy cannot be taken as significant support for
application of the Sherman Act here

The third case, Hunt v. Mobil Qil Corp., 550 F.2d 68,
12 (C.A.2 1977), invelved a claim by Hunt, an inde-
pendent oil producer with reserves in Libya, that oth-
er major oil producers in Libya and the Persian Gulf
{the "seven majors") had conspired in New York and
elsewhere to make it more difficult for Hunt to reach
agreemenl with the Libyan government on produc-
tion terms and thereby eliminate him as a competitor.
The case can be seen as involving a primarily foreign
conspiracy designed to bring about foreign injury in
Libya. But, as in Dominicus, the court nowhere con-
sidered the problem of independently caused foreign
harm. Rather, the case was about the “act of state”
doctrine, and the sole discussion of Sherman Act ap-
plicability--one brief paragraph--refers to other mat-
ters. 550 F.2d, at 72 and n. 2. *173 We do not see
Lkow Congress could have taken this case as signific-
ant support for the proposition that the Sherman Act
applies in presen! circumstances.
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The upshot is that no pre-1982 case provides signific-
ant authority for application of the Sherman Act in
the circumstances we here assume. Indeed, a leading
contemporanecus lower court case contains language
suggesting the contrary. See Iimberlane Lumber Co.
v. Bank of Americg N, . & 8 4., 549 F.2d 597 613
{C.A.9 1976) (insisting that the foreign conduct's do-
mestic effect be "sufficiently large to present a cog-
nizable injury to the plainiiffs" (emphasis added)).

Taken together, these two seis of considerations, the
one derived from comity and the other reflecting his-
tory, convince us that Congress would not have inten-
ded the FTAIA's exception fo bring independently
caused foreign injury within the Sherman Act's reach

V

Respondents point to severzl considerations that
point the other way. For one thing, the FTAIA's lan-
guage speaks in terms of the Sherman Act's applicab-
itiry to certain kinds of conduct The FTAIA says that
the Sherman Act applies to foreign "conduct” with a
certain kind of harmful domestic effect. Why isn't
that the end of the matter? How can the Sherman Act
both apply to the conduct when one person sues but
not apply to the same conduct when another person
sues? The question of who can or cannol sue is a mat-
ter {or other statutes (namely, the Clayton Act) to de-
termine.

Moreover, the exception says thal it applies il the
conduct's domestic effect gives rise to "a claim," not
to "the plaintifi’s claim” or "the claim af issue ™ 15
US.C. § 6a(2) (emphasis added). The alleged con-
duct here did have domestic effects, and those effects
were harmful enough to give rise to "a" claim. Re-
spondents concede that this claim is not their own
claim; it is someone else’s claim. But, Hnguistically
*174 speaking, they say, that is beside the point. Nor
did Congress place the relevant words "gives rise to a
claim” in the FTAIA to suggest any geographical
limitation; rather it did so for a here neutral reason,
namely, in order to make clear that the domestic ef-
fect must be an adverse (as opposed to a beneficial)
effect. See House **2372 Report 11, U 8.Code Cong.
& AdminNews 1982, 2487, 2496 (citing Nationa/
Bank of Canada v, Interbank Card Assn,, 666.F.2d 6.

SICAZI981))

Despite their linguistic logic, these arguments are not
convincing. Linguistically speaking, a statute can ap-
ply and mot apply to the same conduct, depending
upon other circumstances; and those other circum-
stances may include the nature of the lawsuit (or of
the related underlying harm). It also makes linguistic
sense to read the words "a claim" as if they refer 1o
the "plaintiff's claim" or "the claim at issue "

At most, respondents’ linguistic arguments might
show that respondents' reading is the more natural
reading of the statutory language But those argu-
ments do not show that we must aceept that reading
And that is the critical point. The considerations pre-
viously mentioned--those of comily and history-
-make clear that the respondents' reading is not con-
sistent with the FTAIA's basic intent If the statute's
language reasonably permiis an interpretation con-
sistent with that intent, we should adept it. And, for
the reasons stated, we believe that the statute's lan-
guage permits the reading that we give it

Finally, respondents point to policy considerations
ihat we have previously discussed, supra, at 2168,
namely, that application of the Shermian Act in
present circumstances will {through increased de-
terrence) help protect Americans against foreign-
caused anticompelitive injury. As we have explained,
however, the plaintiffs and supporting enforcement-
agency amici have made important experience-
backed arguments (based upon amnesty-seeking in-
centives) to the contrary. We cannot say whether, on
balance, respondents' side of this empiricaily based
argument or the enforcement agencies' side is correct,
But we can say that the answer to the dispute is
neither *175 clear enough, nor of such likely empiric-
al significance, that it could evercome the considera-
tions we have previously discussed and change our
conclusion.

For these reasons, we conctude that petitioners’ read-
ing of the statule's language is correct. That reading
furthers the statute's basic purposes, it properly re-
flects considerations of comity, and it is consistent
with Sherman Act history.

Vi
[8] We have assumed that the anticompetitive con-
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duct here independently caused foreign injury; that is,
the conduct’s domestic effects did not help 1o bring
about that foreign injury. Respondents argue, in the
alternative, that the foreign injury was not independ-
ent. Rather, they say, the anticompetitive conduct's
domestic effects were linked to that foreign harm.
Respondents contend that, because vitamins are fun-
gible and readily transportable, without an adverse
domestic effect (ie, higher prices in the United
Stades), the sellers couid not have maintained their in-
ternational price-fixing arrangement and respondents
would not have suffered their foreipn injury. They
add that this "but for” condition is sufficient to bring
the price-fixing conduct within the scope of the
FTAIA's exception.

The Court of Appeals, however, did not address this
argument, 315 F.3d. at 341, and, for that reason,
neither shall we. Respondents remain free to ask the
Court of Appeals to consider the claim. The Court of
Appeals may determine whether respondents prop-
erly preserved the argument, and, if so, it may con-
sider # and decide the related claim.

For these reasons, the judgment of the Court of Ap-
peals is vacated, and the case is remanded for further
proceedings consistent with this opinion

*%2373 It is s ordered

Justice O'CONNOR took ne part in the consideration
or decision of this case

joins, concurring in the judgment.

I concur in the judgment of the Court because the
fanguage of the statute is readily susceptible of the in-
terpretation the Court provides and because oaly that
interpretation is consistent with the principle that stat-
utes should be read in accord with the customary de-
ference to the application of foreign countries' laws
within their own territories.

542 U.8. 155, 124 S.Ct. 2359, 159 L. Ed.2d 226, 72
USLW 4501, 2004-1 Trade Cases P 74,448, 04 Cal.
Daily Op. Serv. 5094, 2004 Daily Joumal DAR
6990, 17 Fla. L. Weekly Fed. § 374
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