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DØcrets arrŒtØscirculaires

TEXTES GENERAUX

MINISTERE DE LECONOMJE DES FINANCES ET DE LINDUSTRIE

ArrºtØ du 27 jullkt 2006 portant renouvellement de lagrØment

de IUnion fØdØrale des consommateurs-Que Choisir UFC- Que Choisir

NOR ECOC060006BA

Le m.inistre tIe lØconomie des finances et de lindustxie et le garde des sceaux minlsrre de Ia justice

Vu les articles 411-1 L.422-3 Ct R.411-1 R422-10 du code dela coesommalion relatifs Iagr6snent

et aux actions en justice des associations do conson.mateurs

Vu larrŒtd dagrdment du avril 2001
portant agrØment de 1Union fØddrale des consonsrnateurs-Que

Choisir

Vu Ia detnande dØposde par lassociatson

ArrØtent

Art LagrØnsent tIe IUnion fdddrale des consoremaseurs-Que Choisir pour exercer our Ic pian national

les droits reconnur aux associations agrØdes de consomnsateurs par
Ic code de Ia consomrnation cot renosoveld

pour
une pØriode de cinq ans compter du 21 septembre 2006

Art Le djrecseur des affaires civiies et du aceau Ic directeur des affaires ct-jr nelies et des graces et Ic

3- direct-cur general de la concurrence de Ia consommnation et do Ia repression
des fraudes sont charges chacun en

cc qui Ic cosscerne de Iexdcution du present arrØtØ qui sera publiC au Journal officiel dc Ia Republique

française

Fait Paris le 27 juillet 2006

Le noinistre do lØconomie

des finances so do lindissrrze

--

T5SIERRY BRErOSe

L-e garde des sceaux ministre do iso justtce

PA5Cso CLEMENT



EXHIBIT



OFFICIAL JOURNAL OF THE FRENCH REPUBLIC

August 2006

Decrees orders circulars

GENERAL TEXTS

MINISTRY OF THE ECONOMY FINANCE AND INDUSTRY

Order of 27 July 2006 renewing the authorisation of the Union Federale des Consommateurs

Que Choisir UFC-Que Choisir

The Minister of the Economy Finance and Industry and the Minster of Justice and Guardian of the

Seal

Having regard to Articles L41 1-1 to L422-3 and 411-ito 422-10 of the Consumer Code

concerning authorisation of and actions before the courts by consumer associations

Having regard to the order of April 2001 authorising UFC Que Choisir

Having regard to the application of the association

Hereby order

Art The authorisation for the Union federale des consommateurs-Que Choisir to carry out

throughout the country all rights recognised to authorised consumers associations under the

Consumer Code is renewed for period of five years from 21 September 2006

Art The Director of Civil Justice .. the Director of Criminal Justice and of Pardons and the

Director General for Competition Consumer Affairs and Trading Standards are each required

as far as relevant to them with the implementation of this order which will be published in the

Official Journal of the French Republic

Done in Paris 27 July 2006

The Minister of the Economy Finance and Industry

THIERRY BRETON

The Minister of Justice Guardian of the Seal

PASCAL CLEMENT
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________

Code de consommation

ParUe IØclslatIve

Llvre IV

Titre ler AgrØnnt.socIations

Chapftre ler Les associtions

Article L411-1 rplusur cet article.

Les conditions dans lesquelies les assoclatlois de defense des consommateurs peuvent ŒtreagrØØes aprØs

avis du minlstŁre public compte tenu de leur reprØsentatlvltØ sur Ic plan national ou local alnsl que les

conditions de retralt de cat agrØment sorit fixees par decret

http//www legifraiice.gouv.fr/affichCode.doidAr1ICICLEGIARTI00000629269Gi..
25/03/2008
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LatIIC VOtLUAthUDf5

Code de Ia consommatiori

iiL Les assocjIons de consorrimateurs

Titre

Chapftre ler Les associations

Article R411_1 En savokplus sur cet artlcfe

CrØ par PtnZ298 du 27arsJ992_rLLQLUQRf avrii 199

lJegrØment des associations do corisommateurs prØvu au titre ler du ilvre IV de Ia partie Legislative du

present code peut Œtre accorde toute association

Qul Justine ia date do Ia demande dagrØment dune annØe dextstence compter de sa declaration

Qul pendant cette annØe dexlstence justifie
dune activit4 effective et pubilque en vue do Ia defense des

intØrŒts de5 consommoteurs apprØciØe notamment en ronction de Ia rØailsatlon et de Ia diffusiop de

publications do Ia tenue de reunions dlnrormation et de permanences

Qul rØunIt Ia date de Ia demande dagrdmerit un nombre do membres cotisant individueiiement

Au moms Øgai 10 000 pour ies associations natlonales cette condition pouvant ne pas Œtre exigØe des

associations se Ilvrant des activitØs de recherche et danaIyse de caractØre scientiflque

Suffisant eu Øgard cu cadre territorial do ieur activitØ pour es associations iocaies dØpartementales ou

rØgionales

Lorsque iassociation une structure fØderaie ou confØdØrale Ii est tenu compte du nombre total de cotisants

des associations Ia constituant

Article R4112 En sav iir.cet article..

CrØØ par 4cj ri97-298 du 27 mars 997 art ORl avrlL192

LagrØnlent des associations nationales est accordØ par arrØtØ conjoint du ministre chargØ de Ia

consommation et du garde des sceaux II est publiØ au Journal officlel de Ia RØpublique française

LagrØment des associations locales dØpartementales ou rØglonales est accordØ par arrØtØ du prØfet du

departement dens iequei Iassociation son siege social II est pubilØ au Recueii des actes admmnistratlfs

Lavis du ministØre public prØvu article 411-1 est donnØ par ie procureur gØnØral prŁs Ia cour dappei

dans le ressort de iaqueile iassociation son siege

LagrØment est accordØ pour cinq annØes Ii est renouveiable dans los memos conditions que lagrØment

initial

Article R4113
CrØØpar DØcret n97-2Ld 27 mars 9L.atLLV JORF avrJL191

http//www.IegifraItce.gOUV.fF/afE0hCOd6.dOLdAthCleLEGIARlIOOO6293l
86i .. 25/03/2008
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Lorsque piusleurs associations dont iune au moms est agrØØe se transforment en une seule IagrØment dolt

tre nouveau solilcitØ Dans ce cas Ia condition danclennetØ prØvue lartlcle 411-1 nest pas exigibie

Article R4114 Qjrplus sur cet ar1di
CrØØ par crtj97-298dii27 mars 1997 -.rLLV JORF avrli 1992

Les dernandes dagrØment et de renouveilement soot adressØes Ia direction dØpartementaie de Ia

concurrence de Ia consommation et de Ia repression des fraudes du dØpartement dans iequei iassociation

son siege social

La composition du dossier et les modalitds dInstrucUon soot flxØes par arrŒtó conjoint du ministre chargØ de

Ia consommation et du garde des sceaux

Lorsque le dossier remis ladministration est complet ii en est ddlivrØ rdcØpissØ

Article R411_5 En savoir pJus sur cetIIe.
CrØØpar Qrt n97-298 du 27 mars 1997 rLjQLORF avrll 199Z

La decision dagrØment ou de refus est notiflØe dans un dØlal de six mois cornpter de Ia dØlivrance du

rØcØpIsØ PassØ ce dØlal iagrdment est rØputØ accordØ

Les Mcisions de refus doivent Œtre motlvØes

Article R4116 savoir plusLcet article..

CrØØpar Ddcret nO97_292J J997 art 3OREvt1J

Les associations rendent compte annuellement de ieur activitØ selon des modalitØs flxØes par arrØtØ pris dans

les formes prØvues iarticie 411-4

Article R41 1-7 apiijetarticle..

CrØØpar .n.7-29e du27natsi9Zrt1 JORF avrii 122

LagrØment peut Øtre retire aprØs avis du procureur gØnØrai iorsque lassociation na pius ie nombre

dadhØrents requis pour son agrØment IorsqueIIe ne peut plus justifier de iactlvitØ dØfinie iarticle 411-1

ou iorsquii est Øtabii queIie nest pius indØpandante do toutes fornies dactivitds professiorineiies

exception des associations Ømanant de sociØtØs cooperatives vlsØes iartlcie 412-1. LassoclaUon doit

Œtreau prØaiabie mise mŒme de presenter ses observations

http//www.1egifrance.gouv.fr/affichCode.dOidArtiCleLEG1ARTI000006293 86L. 25/03/2008
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jtLW.fr

te RCa 9JeLiJ cZ 4A oJ5u iw

Code de Ia consommation

1ar.tiJg9LJat1Y.

Uvre IV Les assocLatiQn de cons0cijmateurs

Titre II Actions en justicsscJtI9n
tre ler ActtoneercØe dans Lt1rJget coiiectlI dos corisommateurs

Section Action civile

Article L421-1 aJ yQfrpjis sur cet article..

Les associations rØguilŁrement dØcierØes ayant pour objet statutaire expilcite Ca defense des IntØrts des

consommateurs peuvent SI eiles ont ØtØ agrØØes cette fln exercer ies drolts reconrius portie civile

refativement aux lalts portant un prejudice direct ou indirect iinterŒt coUectif des consommateurs

Les organisations dØflnies Iartlcie 211-2 du code de Factlofi sociaie et des families sont dlspensØes de

iagrCment pour agir en justice dans es conditions prØvues au present article

Article L421-2 n_savo1r.cI

Les associations de consomrneteurs mentionnØes iarticle 421-1 et agissant dans les conditions prØclsØes

cet article peuvent demander ia juridiction civile statuant sur iactlon clviie ou Ia juridiction repressive

statuent sur Iaction clvile dordonner au dØfenseur ou au prØvenu le cas ØchØant sous astreinte toute

rnesure destinØe faire cesser des agissements liiicites ou supprimer dans le contrat cu Ce type de contrat

propose aux consommateurs une clause lilicite

Article L421-3 cet article..

CróØ par t399 .199Z-26 nflJQaE2ZJ14It1et 1993

La juridiction repressive saisle dans ies conditions de Particle 421-1 pout aprŁs avoir dØdarØ ie prØvenu

coupabie ajourrier ie prononcØ de ia poine en lui enjoignafit sous astreinte ie cas ØchØant de se conformer

dans un dØial flxØ aux prescriptions quelle determine et qui ont pour objet de faire cesser lagissement illicite

ou do supprlmer dans Ce controL ou le type do controL propose aux consommateurs une clause lucite

Dons Ce cas oi Ca juridiction repressive assortft iaJournement dune astreinte eite dolt en prØvoir le taux et Ta

date compter de iaqueile elle commencera courir Lajournement qul ne peut intervenir quune seuie fols

peut Øtro dØcidØ mme si Ce prØvenu no comparalt pas en personne Le juge peut ordonner iexØcution

provisoire de Ia decision dlnjonctlon

Article L421-4 En_savoirJ1MrrtJC1
tiodiflØ par 1g1j32004-204_du9. mars 2004 art..j9 J.QREi.LinarS 2004 engur1e.1r4envJQ

laudience de renvoi qui dolt intervenir au pius tard dens le dØlal dun an compter de decision

dajournement ia juridiction statue sur ia peine et liquide iastreinte sii lieu Eile peut Ce cas ØchØant

supprimer cette dernlŁre ou en rØduire Ce montant Lastrelnte est recouvrØa par ie comptabie du TrØsor

http/fwww.1egifrance.gouv.fr/affiChCOde.dOidArtiCIe4E0IARTTOOOOO629269S8.. 25/03/2008
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comme une amende pØnale Ella ne peut donner lieu contrainte Judiclarre

NOTA Lot 2004-204 2004-03-09 art 20711 Las articles 159 193 at 198 entreront en vigueur sous

reserve des dispositions des 111 at du present article le lerJanvler 2005

ArtIce L421-5 En savoir pJii sur ceLjc

Lastreinte est de plein drolt supprlmØe chaque lois quiT eat Øtabli qua personne conceraØe sest

conformØe une Injonction sous astreinte prononcØe par un autre Juge rØpresslf ayant ordonnØ de faire

cesser une infracUon Identique celle qul fonde las poursultes

http/fwww.1egifrance.goUv.ft/affiChCOde.dOidArtie1eLEGJARTIOOOOO6292698
25/03/2008
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____---- kVOI Ui3UC DI5

Code de Ia consommation

Qyre Pd Le.cIt1ons de cortiI
Titre II AUctions en jçistice des.cIatipi

jiaotre ler ActiprLexercØe des consommateurs

SectIon Action en cessation dagissements Ililcites

Arlicte L421-6 Eaolr plus sur cet artic1e

ModifiØ par Qinnance n2001-74i du 23 aoclt 001 art 19 JORF 25gOt 2001

ModifiØ par Ordonnance flOpQ 4jj3t.Q .flJRF 25 ppOUi

Los associations nientlonnØes Iartlcie 421-1 et los organismes JustifJant de leur Inscription sur Ia liste

publiØe au Journal olficieI des Communauts europØennes en application de Iartlcie de Ia directive

98/27/CE du Parlement europØen et du Conseil relative aux actions en cessation en matiŁre do protection des

consommateurs peuvent agir devant Ia Juridiction clvile pour faire cesser ou Interdire tout agissement illicite

au regard des dispositions transposant les directives mentionnØes article ler de Ia directive prØcitØe

Le Juge peut ce titre ordonner le cas ØchŒant sousastreirtte Ia suppression dune clause iiiicite ou abusive

dens tout contrat ou type de contrat propose ou destine au consomniateur

http//wwsvIegifrance.gouv.fr/afY1ChCOde.d0iSessi0fl1d9FB4
B386AC6E7A8325D9. 25/03/2008
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ry.L..f 4%
.E 5I%VlCE PUUO I1 irUto-U DkO

Code de Ia consommatlon

Ltvre IV Les associations de consommateurs

litre it Actions en lustice des associations

Chapitre ler Action exercØe dans IintØrt coitectif

Section InterventIons en justice

Article L421-7 EflLQ1L lu ULJ articJ

Les associations mentlonnØes iartlcie 421-1 peuvent irttervenir devant les juridictions civiles et

demander notamment lapplication des mesures prØvues iarticie 421-2 iorsque Ia demande initiate

pour objet Ia reparation dun prejudice subi par un ou piusieurs consommateurs raison de faits non

constltutifs dune infraction pØnale

http//www.1egifrancegouv.fr/affiChCOde.dOiSCSSiOfl1d9FB41B386AC6E7A8325D9
25/03/2008
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_______ 5E1I Pt5UC VI LA UslPtOk LW ORo

Code de Ia consommatlon

Partie Iis1atj

Les associations de consommateurs

fljfl Actions enjustice des ass I1Qn

cI1Ri1re ler ActiQi exercØe dans iIntŒt call ILes_consommters

Section Dispositions communes

Article L42 1-8 nIQIr
CrØØ par Lol 93-949 1993-O7-2nnexe JORF 27 jillI.et 1993

Le minlstŁre public peut produire devant Ia juridiction saisie nonobstant les dispositions iØgisiatlves

coritralres1 les procŒs-verbaux ou rapports denquŒte qu9l dØtlent dont Ia production est utile Ia solution dii

litige

Article L421-9 jLj1JUr cet arttcl
ModlflØ par J.136 dii 16 cIcefl1bre 1992 art 331m4

La Juridiction saisie peut ordonner Ia diffusion1 par tous moyens appropriØs de linformation au public dii

jugement rendu Lorsquelie ordonne iarnchage de Information en application dii present alinØa IL est

procØdØ ceiul-cl dans lee conditions et sous les peines prØvues par larticie 131-35 dii code penal

Cette diffusion lieu aux frais de Ia partle gui succombe ou du condamnØ ou de lassociation gui sect

constituØe partle clviie iorsque les poursuites engagØes son initiative ont donnØ lieu une decision de

relaxe

http//www.legifrance gouv.fr/affichCode.doisessionid9FB4lB3 86AC6E7A8325D9.. 25/03/2008
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__________-t

Code de Ia consommation

P.artle lØgislatiyQ

ye_tVjjes psspçjjjpjjs de consommateurs

fltel des assosjatlen

Chapitre II Action en representation conjointe

Article L422-1 savoir iusjj.r_ctrticj
CrØØpar Lol 93-949_17-26 annexe 3ORF 27 julliet

Lorsque piusleurs consommateurs personnes physiques identifies ont subi des prejudices lndlvldueis gui ont

ØtØ causes par le falt dun meme professionnei et qul ont une origlne commune tàute association agrØØe et

reconnue representative sur le plan national en application des dispositions du titre ler pout si elie ØtØ

mandatØe par au moms deux des consommateurs concernØs agir en reparation devant toute juridiction au

nom de ces consommateurs

Le mandat ne pout tre solilcitØ par vole dappel public tØlØvisØ ou radlophonique ni par vole dafiIchage de

tract ou do iettre personnalisØe It dolt Œtre donnØ par Øcrlt par chaque consommateur

Article L422-2 En savor plus sur cet artlcIe.

CrØØpar Lo19949 1993-07-26 annexe

Tout consommateur ayant donriØ son accord dans les conditions prØvues iartlcle 422-1 lexercice

dune action devant une Juridiction pØnaIe est consldØrØ en ce cas coinme exercant les drolts reconnus Ia

partie clvlie en appLication du code de procedure pØnale Toutefois los significatlons et notifications gui

concerrient ie consommateur sont adressØes lassociatlon

Article L422-3 .fl QJr plus sur cet rtJcie

Lassociatlon qu exerce une action en Justice en application des dispositions des articles 422-1 et 422-2

pout so constituer partle civIle devant le juge dinstruction ou Ia jurldlctton de jugement du siege social de

lentreprlse mise en cause ou dŒfaut du lieu do Ia premiere Infraction

http//wvw.1egiancegouV.fr/afIiChCOde.dO 83 86AC6E7A8325D9.. 25/03/2008
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CONSUMER CODE

REGULATORY PART DECREES IN COUNCIL OF STATE

BOOK IV Consumer associations

TITLE Authorisation of associations

Chapter the associations

Article 411-1

Decree 97-298 of 27 March 1997

The authorisation of consumer associations provided for in Title of Book IV of the legislative part

of this Code may be granted to any association

1. Which can show at the date of the
request

for authorisation one year of existence from its

constitution

2. Which in that year of existence can show effective public action aimed at defending the

interests of consumers in particular through the production and distribution of publications

and holding information meetings and advice sessions

3. Which has at the date of the request for authorisation the following number of individual

subscribing members

a. At least 10000 for national associations this conditions may be waived for those

associations devoted to activities of scientific research or

b. sufficient number for local county or regional associations having regard to teh

territorial scope of their activity.

Where the association has federal or confederated structure the total number of

subscribers to the affiliated associations is taken into consideration.

Article 411-2

Decree 7-298 of 27 March 1997

Authorisation of national associations is granted by loint order of the Minister responsible for

consumer affairs and the Guardian of the Seals. It shall be published in the Official Journal of the

French
Republic.



Authorisation of local county or regional associations is granted by order of the prefect of the

county in which the association has its headquarters It shall be published in the Digest of

administrative acts

The advice of the public prosecutor provided in Article 411-1 is given by the attorney general of

the Court of Appeal in whose jurisdiction the association is headquartered

Authorisations are granted for five years renewable on the same grounds as the original grant

Article 41 1-3

Decree 97-298 of 27 March 1997

Where several associations of which at least one is authorised merge new authorisation must

be sought However in this case the condition of one years existence provided for Art 411-1

is not required

Article 411-4

Decree 97-298 of 27 March 1997

Requests for authorisation and renewal shall be sent to the county office of the Directorate for

Competition Consumers and Trading Standards in the county where the association has its

headquarters

The contents of the request and the procedure for authorisation shall be set out in joint decision

of the Minister for consumers and the Guardian of the Seals

receipt shall be given on delivery of complete application to the authorities

Article 411-5

Decree 97-298 of 27 March 1997

decision accepting or refusing authorisation shall be notified to the applicant association within

six months of delivery of the receipt An outhorisation is considered granted if this period is

exceeded

Refusal decisions must be reasoned

Article 411-6

Decree 97-298 of 27 March 1997



Authorised associations shall make an annual
report

of their activities in the form set out in joint

decision made in the form set out in Article 411-4

Article 411-7

Decree 97-298 of 27 March 1997

An authorisation may be withdrawn following the advice of the competent attorney general where

the association no longer has the necessary number of members necessary for its authorisation

where it can no longer show an activity as set out in Article 411-1 or where it can be shown

that it is no longer independent of any commercial
activity with the exception of co-operative

societies specified in Article L41 2-1 The association must be given the
opportunity in advance to

make representations



CONSUMER CODE

LEGISLATIVE PART

Book IV Consumer associations

Title Authorisation of associations

Chapter The association

Article L41 1-1

The conditions under which associations for the defence of consumers may be outhorised after

the advice of the public attorney and having regard to their
representative nature at national or

local level as well as the conditions for withdrawing this outhorisation are provided by decree

Title II Court proceedings by associations

Chapter Proceedings in the collective interest of consumers

Section Civil proceedings

Article L421.1

Properly constituted associations having as an express object in their statutes the defence of

consumer interests may if they have been authorised for that purpose exercise all rights of civil

law intervener in any case concerning facts affecting collective consumer interests whether

directly or indirectly

Organisations defined in Article 211-2 of the Code for Social and Family matters are exempt

from the authorisation requirement when bringing proceedings described in this Article

Article L42 1-2

Consumer associations of the kind mentioned in Article L421-1 and acting in accordance with the

conditions laid down in that Article may apply to the civil courts which are deciding civil action

or the criminal courts which are deciding on the civil law consequences of criminal act to order

the defendant if necessary on pain of daily fine to take all
steps required to cease the unlawful

practices or to remove from its consumer contracts or standard terms any unlawful term

Article L421-3



The criminal court acting or the purposes of Article 42 1-1 may after having found the defendant

guilty adjourn sentencing and require him if necessary under daily penalty to comply within

period fixed by the Court with any conditions it may see fit having as their purpose the cessation

of the unlawful conduct or the removal of unlawful terms from any contract or standard terms

offered to consumers

Where the criminal court sanctions any adjournment of sentencing with daily penalty it must

stipulate the amount and the date from which it will run An adjournment which may only be

ordered once may be required even if the defendant does not appear in person The Court may

also order the interim enforcement of the conditions

Article

At the return hearing which must take place within one year of the adjournment decision at the

latest the court shall sentence the defendant and fix the total amount of the daily penalties if

necessary It may where appropriate cancel or reduce the amount of the daily penalties The

penalty is recoverable by the public Treasury as criminal fine It may not be enforced through

further court proceedings

Article 1421-5

The daily penalty is automatically cancelled where it can be shown that the defendant has

complied with conditions attached to an order imposing daily penalties imposed by another

criminal court and requiring the cessation of identical unlawful conduct to that forming the basis

of the case against the defendant

Section Injunctive action against unlawful practices

Article 1421-6

Associations mentioned in article 1421-1 and
organisations

able to show that they are on the list

published in the Official Journal of the European Communities pursuant to Article of European

Parliament and Council Directive 98/27 CE on injunctive proceedings in consumer protection

cases may bring proceedings before the civil courts to require the cessation or prohibition any

act which is unlawful within the meaning of the legislation transposing the European Directives

mentioned in Article of that Directive

The court may require ii necessary under daily penalty the removal of nay unlawful or unfair

terms in any contract or standard terms offered to or intended for use by the consumer

Section Intervention as third
parties in court proceedings

Article 1421-7



Associations described in Article 42 1-1 may intervene in civil proceedings and may in particular

request the imposition of any oF the measures set out in Article L421-2 where the case was first

brought with the aim of claiming damages for loss caused to one or more consumers arising
from

facts not giving rise to criminal liability

Section Generol provisions

Article 1421-8

The public prosecutor may produce before any court seised and notwithstanding any contrary

legislative requirements any transcripts minutes or inquiry reports in his possession and whose

disclose will be useful for the outcome of the case

Article L421-9

The court seised may order the publication by any appropriate means of information on the

judgment it gives Where it orders the advertising of that information in accordance with this

paragraph this shall be carried out on the conditions and subject to the penalties provided in

Article 31-5 of the Criminal Code

This publicity shall be carried out at the expense of the losing or guilty party or the intervening

third
party association where the proceedings were commenced on ifs initiative but led to an

acquittal

Chapter II Joint representation action

Article 1422-1

Where several individual and identified consumers have suffered individual losses caused due to

the fault of single trader and having common origin any authorised association recognised

as representative at national level under the
provisions

of Title may if it has been instructed by

at least two of the consumers concerned bring claim for damages before any court in the name

of those consumers

Article 1422-2

Any consumer having agreed for the purposes of Article 422-1 to the commencement of

proceedings before criminal court is considered in that case to be exercising the rights of third



party intervener set out in the Code of Criminal Procedure However all notices concerning the

consumer are to be addressed to the association

Article 422-3

An association bringing proceedings pursuant to Articles 1422-i and 1422-2 may become third

party intervener in an judicial enquiry or the competent court for the registered office of the

defendant company or if there is none of the place where the first of the unlawful acts occurred
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Code de commerce
eJgI1atILe
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Article L462-5

Le Corisell de Ia concurrence peut Œtre salsi par le ministre chargØ de IØconomle de toute pratique

mentlonnØe aux articles 420-1 420-2 et 420-5 II peut se salsir dofflce ou Œtre saisi par ies

entreprises ou pour toute arfaire qul concerne les lntØrtsdont us ont Ia charge par es organismes visØs au

deuxlŁme allnØa de Iartlcle 462-1

Cite

Coedcommerce L420-1 L420-j42O-5 L462-I.2
QtecQrnmerce art L420-1

çg.ce de commerce art L420-2

Cite par
Qreta2-689 du avrll 2002 art

Pt nO2OO269QavrIl 2002 -a42i11Miii
flQ0-9iQ3JvrlI 2002 art 47 Ab

code de commerce art L463-7 fl
Code de comiia._arLL4æEZ.LV
code de comflerce

c.QdLc.Qmr11erce .irt R464-3 Lxçc-jt R4649 V.1

Anclen texte

Anclen texte

jnçe 86-i24 -12-01 art 11 aLi

http//www.legifrance.gouv.fr/affichCodeArticledOidArticleLEGIARTT000006232.. 25/03/2008
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Code de commerce

Version consolidØe au janvier 2008

iJ3iF..1YJ.iJ iibertØ desprix et de Ia cQflci.UIfl

iitR.YL Du conseil de jncurrflc

Chapitre II Des attributions

Article L462-1

Le Conseil de Ia concurrence peut Œtre consultØ par ies commissions pariementaires sur es propositions de tol

ainsi que sur toute question concernant Ia concurrence

II donne son avis sur toute question de concurrence Ia demande du Gouvernement Ii peut Øgalement

donner son avis sur ies mŒmes questions Ia demande des coliectlvitØs territoriales des organisations

professionneiles et syndicates des organisations de consommateurs agrØØes des chambres dagriculture des

chambres de mØtiers ou des chambres de commerce et dIndustrie en Ce qui concerne ies intØrØts dont elies

ont Ia charge

Article L462-2 savolr pJsrcrtJcle

Le conseii est obilgatoirement consuitØ par ie Gouvernement sur tout projet de texte rØglementaire Instituant

un rØgime nouveau ayant directement pour effet

10 De soumettre Iexercice dune profession ou laccØs un marchØ des restrictions quantitatives

DØtablir des drolts excluslfs dans certaines zones

DImposer des pratiques uniformes en matlØre de prix ou de conditions de vente

Article L462-3 ii.s LpjQ.siLr cet artIcj

ModiflØ par 2Q4 art 4j JORF ngyembre 2004

Le conseil peUt Øtre consultØ par les Juridictions sur ies pratiques aritlconcurrentleiies dØfinles aux artlcies

420-1 420-2 et 420-5 ainSi quaux articies 81 et 82 du traitØ instituant ia CommunautC europØenne et

reievØes dans ies affaIres dont eVes sont saisies Ii ne peut donner un avis quaprØs une procedure

contradictoire Toutefols sii dispose dinformatlons dØjà recuelilles au cours dune procedure antØrleure ii

peut Ømettre son avis sans avoir mettre en oeuvre Ia procedure prØvue au present texte

Le cours de Ia prescription est suspendu le cas ØchØant par Ia consultation du conseli

Lavis du conseil peut Øtre pubilØ aprŁs le non-lieu ou ie jugement

httpf/www.1egifrance.gOUV.fr/affiCI1C0ded0idArt1C1eLEARTOO6232S2l
i.. 25/03/2008
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COMMERCIAL CODE

LEGISLATIVE PART

BOOK IV Freedom to price and compete

TITLE VI The Competition Council

Chapter II Powers

Article L462-1

The Competition Council may be consulted by parliamentary committees on any proposed

legislation as well as on any other question concerning competition

The Council shall give its opinion on any question concerning competition put by the

government It may also give its opinion on the same type of question at the request of

local government bodies trade and labour union bodies authorised consumer associations

agricultural co-operatives and craft organisatlons or chambers of commerce in relation to

issues falling within their remit

Article L462-2

The Council must be consulted by the government on all draft secondary legislation

imposing new regulatory scheme having the effect of

Imposing restrictions on the number of persons carrying out trade or profession or

any other form of business activity

creating exclusive rights In certain geographical areas

imposing uniform pricing or other sales practices

Article L462-3

The Council may be consulted by the courts about anti-competitive practices as defined in

Articles 1420-1 L420-2 and 420-5 as well as in Articles 81 and 82 of the EC Treaty which

are raised In cases pending before them The Council may not give its opinion without

hearing the parties However if it has information already in its possession from previous

proceedings It may give its opinion without the need for the hearing contemplated in this

Article

All limitation periods are suspended by request to the Council for its opinion

The Councils opinion may be published after the case Is tried or dismissed

Article L462-5

The Competition Council may be consulted by the Minister responsible for the economy in

relation to any activity mentioned In Articles 420-1 L420-2 and 420-5 The Council may

also act ex officio or be consulted by businesses or for any case within the scope of their

remit by the organisatlons described in Article 462-1
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Contact Caroline Hayat Anne Fily

Date 11/03/2008
Reference PR 014/ 2008

The price of chips is an important consumer issue

BEUC has intervened in the current competition case arising from complaints against Intel

from AMD

BEUC believes that the good functioning of market is core element of consumer welfare

competitive market brings high quality products at low prices for consumers It also

stimulates industrial innovation to the benefit of consumer choice Any hindrance to

competition at any stage of the production and distribution process by company that has

dominant position in given market should be assessed with regard to its impact on

consumer welfare not only in the short term but also in the long run by elimination of

competitors

In competition cases particularly between companies that do not sell directly to consumers
there can be tendency to give too much weight to the interests of the companies involved

and not sufficient weight to the downstream interests direct and indirect of consumers1

Why the Intel case is important from consumer perspective

computer chips are significant element of computers and their prices directly impact

on the final price that consumers pay for computers
since computers are used everywhere in business nowadays the price of computer

chips has direct effect on business costs and therefore on consumer prices

in this quickly developing sector access to the most innovative technology is major

element of consumer choice and should not be stifled by anti-competitive practices

We are not at this stage expressing view as to the validity or otherwise of the complaint or

of the facts alleged by any of the parties involved We may do so later

Monique Goyens BEUC Director General declared We want to ensure that the consumer
interests are fully taken Into account in competitIon policy in general and In its enforcement

in the computer sector in particular

END

In similar anti dumping case that we took against the Commission in 1997 1-256/97 the European Court of First Instance

affirmed the validity of our interest as consumer organisation in proceedings relating to products that are not sold directly to

the consumer

BEUC the European Consumers Organisation

32 743 15 90 mob 32 476 86 01 04 press@beuc.eu

Want to know more about BEUC Visit www.beuc.eu
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EUROPA Rapid Press Releases http/feuropa.eu/rapid/pressReleasesAction.doreferenceMEMO/07/3 14
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English

Contest Search en EUROPA

Search

_____________
Competition Commission confirms sending of Statement of Objections to Intel

5t Login Reference MEMOiO7I314 Pale 27/070007

Register HTML EN

Documentation
POP EN

000 EN

Whats New

Poll

MEM0/07/314

ercrnsois 27 uiy 2007

.s About

Competition Commission conlirma sending of Statement of Objections to Intel

The European Commission can confirm thu It has sent Statement of Objections SO to Intel on 26th July 2007 The SO outlines the

Commlsatona preliminary view that infei has infringed the EC Treaty rules on abuse ole dominant position Article 82 with the aim ot

exciusfng Ito ma/ri rival AMD from the x88 Computer Processing Unite OPt market

in the SO the Commission outiines its preliminary conciusion that Intel hat engaged in three types of ebuso ore dominant market position First

intel has provided substantial rebetes to various Original Equipment Manufacturers 05115 conditional on them obtaining all or the great majority

ol their CPU requirements from Intel secondiy in number or instances intel made payments in order to induce an OEM to either delay or cancel

the ieunch of product line incorporating an Al-ID-based CPU Thirdly in the context of bids against AMP-based products for stretegic customers in

the server segment of the mnrtset Intel hes offered CPUs on average below cost

These three types of conduct are aimed at cxdudlng AMD intels main rival from the market Each or them is provisionaiiy considered to

constitute an ebuse of dominant position in its own right However the Commission also considers at this stage of its snaiysis that the three

types or conduct reinforce oath other end are part ole single overeii anti-competitive strategy

intei has 10 weeks to reply to tha SO and wiii then have the right to be heard in an Orai Hearing If the preliminary views expressed in the 50 are

confirmed the Commission may require tntai to cease the abuse end may impose line

seckground

Statement of Objections is formal step in Commission antitrust Investigations in whith the Commission informs the parties concerned in writing

of the objections raised against them The addressee of statement or Objections can reply in writing to the statement of Objections setting out

au facts known to ic which are reievant to Its delence against the objections raised by the Commission The party may eiso request en oral hearing

to present itt comments on the case

The Commission may then take decision on whether conduct addressed in the Stetament on Objections is compatible or not with the SC Treatys

antitrust ruies Sending Statement of Objections does not prejudge the finai outcome of the procedure

EUROPA Press Room Preaa Releases

RSS
fl Midday Eapreee Recent Press Release Select iopic

of 4/4/2008 451 PM
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RCa Midday Eepr.ae Recent P.i Reiaeaoe Select topic Search

Antitrust Commission carries out Inspections In the Central Processing Unit CPU and PC sector

Login
Relerenco MEMOIOOI83 Date 12102/2008

.4 Register HD1L EN

Documentation
POP EN

DCC EN

Whats New

MEMO/08/S3
poll

Brussels February 12th 2008

About

Antitrust Commiuion carries out inapecUons in the Centrai Processing Unit CPU and PC sector

The European Commission can confirm thee on 12th February 2008 Commission officials canied out unannounced inspections at Cite

promises eta manufacturer of Contrai Proc esalng Units Cpus end number of personal compuer PC retailers The Commission has reason

to believe that the companies concemedmay have violated EC Treaty rules on restrictive business practices Article 81 anti/or abuse of

dominant market position Article 82

The Commission offlciais were accompanied by their counterparts from the relevant national competition authorities

Surprise inspections are preliminary step In investIgations Into suspected Infringements of EC competition law The fact that the European

Commission carries out such inspections does not mean that the companies are guiity of anti-competitive behaviour nor does It prejudge the

outcome of the investigation itself The European Coremtosion respects the rights of defence In particular the right of companies to be heard In

antitrust proceedings

There Is no strict deadline to complete such Investigations Their duration depends on number of actors Including the complexity Of each case

the eutent to which the undertakings concerned co-operate end the exercise of the rights of defence

EUROPA Preas Room Preas Reieaaea

of 4/4/2008 456 PM
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UNITED STATES SECURITIES AND EXCHANGE
COMMISSION
Washington D.C 20549

FORM 10-K
Mark One

ANNUAL REPORT PURSUANT TO SECTION 13 OR 15d OF THE SECURITIES
EXCHANGE ACT OF 1934

For the fiscal year ended December 29 2007

TRANSITION REPORT PURSUANT TO SECTION 13 OR 15d OF THE
SECURITIES EXCHANGE ACT OF 1934

For the transition period from ___________ to ____________

Commission File Nuni ber 000-06217

INTEL CORPORATION
Exact name of registrant as specified in its charter

Delaware 94-1672743

State or other
jurisdiction

of I.R.S Employer

incorporation or organization Identification No

2200 Mission College Boulevard Santa Clara California 95054-1549

Address of principal executive offices Zip Code

Registrants telephone number including area code 408 765-8080

Securities registered pursuant to Section 12b of the Act

Title of each class Nnie of each eichanee on which reaLstered

Common stock $0.00 par value The NASDAQ Global Select Market

Securities registered pursuant to Section 12g of the Act

None

Indicate by check mark if the registrant is well-known seasoned issuer as defined in Rule 405 of the Securities

AcL Yes EEJ No

Indicate by check mark if the registrant is not required to file reports pursuant to Section 13 or 15d of the

Act Yes No IEJ

Indicate by check mark whether the registrant has filed all reports required to be filed by Section 13 or 15d of the

Securities Exchange Act of 1934 during the preceding 12 months or for such shorter period that the registrant was

required to file such reports and has been subject to such
tiling requirements for the past 90 days Yes LJ No

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S-K 229.405 of this

chapter is not contained herein and will not be contained to the best of registrants knowledge in definitive proxy or

information statements incorporated by reference in Part 111 of this Form 10-K or any amendment to this

Form 10-K

Indicate by check mark whether the registrant is large accelerated filer an accelerated
filer non-accelerated filer

or smaller reporting company See the definitions oflarge accelerated filer accelerated filer and smaller

reporting company in Rule 12b-2 of the Exchange Act Check one

Large accelerated filer Accelerated filer Non-accelerated filer Smaller reporting

company

Do not check if mm smaller reporting

company

Source INTEL CORP 10-K February 20 2006
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INTEL CORPORATION
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS Continued

Commitments for construction or purchase of property plant and equipment decreased from $3.3 billion at

December 30 2006 to $2.3 billion at December 29 2007. Other purchase obligations and commitments as of

December 29 2007 totaled $1.7 billion. Other purchase obligations and commitments include payments due under

various types of licenses agreements to purchase raw material or other goods as well as payments due under

non-contingent funding obligations. Funding obligations include for example agreements to fund various projects

with other companies. In addition we have various contractual commitments with Micron IMFT and TMFS see

Note 19 Ventures.

Note 21 ContingencIes

Tax Matters

In connection with the regular examination of our tax returns for the years 1999 through 2005 the IRS had formally

assessed adjustments to the amounts that we had recorded on those returns as tax benefit for export sales. In 2007

we resolved these matters with the IRS. See Note 17 Taxes for further discussion.

Legal Proceedings

We are currently party to various legal proceedings including those noted in this section. While management

presently believes that the ultimate outcome of these proceedings individually and in the aggregate will not materially

harm the companys financial position cash flows or overall trends in results of operations litigation is subject to

inherent uncertainties and unfavorable rulings could occur. An unfavorable ruling could include money damages or

in cases for which injunctive relief is sought an injunction prohibiting us from selling one or more products at all or in

particular ways. Were an unfavorable ruling to occur our business or results of operations could be materially harmed.

Advanced Micro Devices Inc. AMD andA MD International Sales Service Ltd v. In/el Corporation and Intel

Kabushiki Kaisha and Related Consumer Class Actions and Government Investigations

In June 2005 AMD filed complaint in the United States District Court for the District of Delaware alleging that we

and our Japanese subsidiary engaged in various actions in violation of the Sherman Act and the California Business

and Professions Code including providing secret and discriminatory discounts and rebates and intentionally

interfering with prospective business advantages ofAMD. AMDs complaint seeks unspecified treble damages

punitive damages an injunction and attorneys fees and costs. Subsequently AMIDs Japanese subsidiary also tiled

suits in the Tokyo High Court and the Tokyo District Court against our Japanese subsidiary asserting violations of

Japans Antimonopoly Law and alleging damages in each suit of approximately $55 million plus various other costs

and fees. At least 83 separate class actions have beeii filed in the U.S. District Courts for the Northern District of

California Southern District of California District of Idaho District ofNebraska District of New Mexico District of

Maine and the District of Delaware as well as in various California Kansas and Tennessee state courts. These

actions generally repeat AMIDs allegations and assert various consumer injuries including that consumers in various

states have been Injured by paying higher prices for computers containing our microprocessors. All of the federal class

actions and the Kansas and Tennessee state court class actions have been or will be consolidated by the Multidistrict

Litigation Panel to the District of Delaware. All California class actions have been consolidated to the Superior Court

of California in Santa Clara County. We dispute AMDs claims and the class-action claims and intend to defend the

lawsuits vigorously.

\Ve are also subject to certain antitrust regulatory inquiries. In 2001 the European Commission commenced an

investigation regarding claims by AMD that we used unfair business practices to persuade clients to buy our

microprocessors. The European Commission sent us Statement of Objections In July 2007 alleging that certain Intel

marketing and pricing practices amounted to an abuse of dominant position that infringed European law. The

Statement recognized that such allegations were preliminary not final conclusions. \Ve responded to those allegations

in January 2008. \Ve intend to contest this matter vigorously in the administrative procedure which has now begun

and if necessaty in European courts. On February 122008 the European Commission initiated an inspection of

documents at our Feldkirchcn Germany offices and we are cooperating with the investigation.

87

Source INTEL CORP 10K February 20 2008
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EU regulators raid Intel computer retailers in antitrust probe Yahoo News Page of3

Yahoo My Yahoo Mail More

Brought to you by Yahoo Finance

Search

New User Sign Up Sign In Help
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All News Search Advanced

EU regulators raid Intel computer retailers in antitrust probe

Tue Feb 12 143 PM El

BRUSSELS AFP EU antitrust regulators stepped up probe into microchip giant .r on

Monday by raiding the US companys German offices and computer retailers on suspicions

they might have stifled competition

The European Commission has ______

reason to believe that the companies

concerned may have violated EU
rules on restrictive business practices

and/or abuse of dominant market

position statement said

It did not disclose the number or

names of companies raided or divulge

where they took place saying only that

commission officials were

accompanied by their counterparts

from the relevant national cc mpetitio

authorities

But ntel spokesman Chuck Mulloy Vote Here Now
confirmed the companys offices in

Munich had been targetted and said

As is our practice we are cooperating with investigators

The antitrust watchdog said the fact that the European Commission carries out such

inspections does not mean that the companies are guilty of anti-competitive behaviour

Get Quotes__J EU regulators have already filed antitrust charges against Intel in long-standing case related

to suspicions that it had abused its dominant market position

British company DSG International German store chain MediaMarkt and French retailing

E3iTFADE group PPR all confirmed that EU antitrust inspectors had visited their premises

can confirm that officials from the EU Commission are currently conducting an inspection

at site northwest of London said spokesman for DSG International which is one of

Europas leading electrical retailers

We understand sImilar inspections have taken place at other companies premises

This inspection relates to the ongoing investigation beWveen Intel and AMD We are fully

cooperating with the inspection

Search

TISEMENT

AFP/Flie Photo Intel logo Eli antitrust

regulators stepped up probe Into

microchip giant Intel on Monday..
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EU regulators raid Intel computer retailers in antitrust probe Yahoo News Page of

JPt1

The ongoing antitrust case Into Intel was prompted by complaint from its smaller rival

Advanced Micro Devices AMD

The commission accused Intel in July of offering substantial rebates to computer makers

that mostly used its chips making payments to clients to delay or cancel products using

AM Ds chips and selling its chips at below cost in some cases

AMD voiced satisfaction that the commission was widening its investigation into its arch-rival

This is an important expansion of the commissions investigation into Intels flegai business

practices and the resulting harm to consumers said Giuliano Meroni AMD president for

Europe Middle East and Africa

Intel could face hefty tines if the European Commission finds the company guilty of the

charges
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Subject Cue COMP/c%3t37.990 aid

Yont letter 01 26 January requestIng UFC Que Cholair to be

recognized us tWrd-prty lb legitimate interest

DoarMrBazot

write in answer to your Initial of 26 February 2008 and to the email of March 2008 by-
your Service Jutidique providbg wther reastws for your request that the Union PddØrale
dos Cousommateure Quo Cholsfr QFC be admitted as third party in the ongoing
proceedings in the nbove-refexeiced ease

After exawination of the argugwnts put forward In
ynur letter and email conclude That

UFC baa overall showr sufficient Interest to be heard as third party under Article 273
of Council Regulation No 112003.1 therefore grant your appIeation

However wish to draw your attentiofl to the Shot that your stated purpose to possiblydamand In your own name damages befbre national courts in the SUture with reference to
the judgmeAt of the ECY Courage Crehan C-453/99 Is of itself no reason to participate
intheHearing

Pursuant to ArtIcle 13 of Comrnfsjo Regulation EC No 773/2004 relating to the
conduct of proceedings by the CowmIssIo pursuant to Articles 81 and 82 of theEC Triaty0.3 123 27.04.2004 28 UFC will be Informe4 in wdtbg of the nature anti subjectmatter of the procedures the

scope of which Is to be determined in the first place by the case
team and wilL be afforded the opportunity to make known Its views In

writing

Purthenure herewith admit you as
requested to partlaipate In the Oral Hearing You will

receive dli Invitation to the Oral Rearing still today flo Hearing will take place on March
11 and IZ2008rInBmsseIa
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EUR-Lex 12002E21 EN Page of

Avis juridique Important

12002E211

Treaty establishing the European Community Nice consolidated version Part Five Institutions of the

Community Title Provisions governing the Institutions Chapter The Institutions Section The

Commission Article 211 Article 155 EC Treaty Maastricht consolidated version Article 155 EEC

Treaty

Official Journal 325 241.12/2002 0.119 0120

Official Journal 340 101.11/1997 0266 Consoildated version

Official Journal 224 31/08/1992 0059 Consoildated version

EEC Treaty no offidal publication available

Treaty establishing the European Community Nice consolidated version

Part Five Institutions of the Community

Title Provisions governing the institutions

Chapter The Institutions

Section The Commission

Article 211

Articie 155 EC Treaty Maastricht consolidated version

Article 155 EEC Treaty

ArtIcle 211

In order to ensure the proper functioning and development of the common market the Commission shall

ensure that the provisions of this Treaty and the measures taken by the institutions pursuant thereto are

applied

formulate recommendations or deliver opinions on matters dealt with In this Treaty If it expressly so provides or

if the Commission considers It necessary

have Its own power of decision and participate in the shaping of measures taken by the Council and by the

European Parliament in the manner provided for in this Treaty

exercise the powers conferred on It by the Council for the Implementation of the rules laid down by the latter

httpf/eur-Iex.europa.eufLexUriServfLexUriServ.douriCELEX12002E211 ENHTML 4/4/2008
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4.1.2003 EN Official Journal of the European Communities
1/1

Acts whose publication is
obligatory

COUNCIL REGULATION EC No 1/2003

of 16 December 2002

on the implementation of die rules on competition laid down In Artldes 81 and 82 of the Treaty

Text with EEA relevance

THE COUNCIL OP THE EUROPEAN UNION

Having regard to he Treaty esabllshlng the European Community and in particular Article 83 thereof

Having regard to the proposal from the Commission

Having regard to the opinion of the European Parliament

Having regard to the opinion of the European Economic and Social Committee

Whereas

in order to establish system which ensures that competition in the common market Is not

distorted Articles 81 and 82 of the Treaty must he applied effectively and uniformly in the Commu
nity Council Regulation No 17 of February 1962 First Regulation implementing Articles 81 and

82 of the Treaty has allowed Community competition policy to develop that has helped to

disseminate competition culture within the Community In the light of experience however that

Regulation should now be replaced by legislation designed to meet the challenges of an integrated

market and future enlargement of the Community

In particular there Is need tu rethink the arrangements for applying the exception from the prohi
bition on agreements which restrict competition laid down In ArtIcle 813 of the Treaty Under

Article 832b of the Treaty account must be taken in this regard of the need to ensure effective

supervision on the one hand and to simplIfy administration to the
greatest possible extent on the

other

The centralised scheme set up by Regulation No no longer secures balance between those two

objectives It hampers application of the Community competition rules by the courts and competi
tion authorities of the Member States and the system of notification it involves

prevents the

Commission from concentrating its resources on curbing the most serious infringemenis ft also

imposes considerable costs on undertakings

The present system should therefore be replaced by directly applicable exception system in which

the competition authorities and courts of the Member States have the power to apply not only

Article 811 and Article 82 of the Treaty which have direct
applicability by virtue of the case-law

of the Court of
Justice

of the European Communities but also Article 813 of the Treaty

Oj 365 19.1 2.2000 284

OJ 728 21.3.2002 305

01 155 29.5.2001 73
lIme title of Regulation No 17 has been adjusted to take account of the renumbering of the Articles of the EC Treaty
in accordance with ArtIcle 12 of the

Treaty
of Amsterdam the

original reference was to Articles 85 and 86 of the

Treaty

OJ 13 21 .2.t 962 204/62 Regulation as last amended by RcgulaUon EC No 121611999 OJ 148 15.6.1999
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in order to ensure an effective enforcement of the Corntnunlty competition rules and at the same

time the respect
of fundamental rights of defence this Regulation should regulate the burden of

proof under Articles 81 and 82 of the Treaty It should be for the party or the authority alleging an

infringement of Article 81l and Article 82 of the Treaty to prove the existence thereof to the

required legal standard It should be for the undertaking or association of undertakings invoking the

benefit of defence against finding
of an infringement to demonstrate to the required legal stan

dard that the conditions for applying such defence are satisfied This Regulation affects neither

national rules on the standard of proof nor obligations of competition authorities and courts of the

Member States to ascertain the relevant facts of case provided that such rules and obligations are

compatible with general principles of Community law

in order to ensure that the Community competition rules are applied effectively the competition

authorities of the Member States should be associated more closely with their application To this

end they should be empowered to apply Community law

National courts have an essential part to play In applying the Community competition rules When

deciding disputes between private individuals they protect the subjective rights under Community
law for example by awarding damages to the victims of infringements The role of the national

courts here complements that of the competition authorities of the Member States They should

therefore be allowed to apply Articles 81 and 82 of the Treaty in full

In order to ensure the effective enforcement of the Community competition rules and the proper

functioning of the cooperation mechanisms contained in this Regulation it Is necessary to oblige

the competition authorities and courts of the Member States to also apply Articles 81 and 82 of the

Treaty where they apply national competition law to agreements and
practices

which may affect

trade between Member States In order to create level playing field for agreements decisions by

associations of undertakings and concerted
practices

within the internal market it is also necessary

to determine pursuant to Article 832e of the Treaty the relationship between national laws and

Community competition law To that effect it is necessary to provide that the application of national

competition laws agreements decisions or concerted
practices

within the meaning of Article

811 of the Treaty may not lead to the prohibition of such agreements decisions and concerted

practices
if they are not also prohibited under Community competition law The notions of agree

ments decisions and concerted
practices arc autonomous concepts of Community competition law

covering the coordination of behaviour of undertakings on the market as interpreted by the

Community Courts Member States should not under this Regulation be prccluded from adopting

and applying on their
territory

stricter national competition laws which prohibit or impose sanc

tiOnS on unilateral conduct engaged in by undertakings These stricter national laws may include

provisions which prohibit or impose sanctions on abusive behaviour toward economically depen

dent undertakings Furthermore this Regulation does not apply to national laws which impose crim

inal sanctions on natural persons except to the extent that such sanctions are the means whereby

competition rules applying to undertakings are enforced

Articles Si and 82 of the Treaty have as their objective the protection of competition on the market

This Regulation which Is adopted for the implementation of these Treaty provisions does not

preclude Member States from implementing on their territory national legislation which protects

other legitimate Interests provided that such
legislation is compatible with general principles

and

other provisions of Community law In so far as such national
legislation pursues predominantly an

objective different from that of protecting competition on the market the competition attthorities

and courts of the Member States may apply such
legislation on their

territory Accordingly Member

States may under this Regulation Implement on their territory national legislation that prohibits or

imposes sanctions on acts of unfair trading practice be they unilateral or contractual Such legisla

tion pursues specific objective irrespective
of the actual or presumed effects of such atts on

competition on the market This is particularly
the case of

legislation which prohibits undertakings

from imposing on their trading partners obtaining or attempting to obtain from them terms and

conditIons that arc unjustified disproportionate or without consideration
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10 Regulations such as 19/65/EEC EEC No 2821/71 EEC No 3976/87 EEC No 1534/

91i or EEC No 479/92 empower the Commission to apply Article 813 of the Treaty by

Regulation to certain categories of agreements decisions by associations of undertakings and

concerted practices In the areas defined by such Regulations the Commission has adopted and may
continue to adopt so called block exemption Regulations by which it declares Article 811 of the

Treaty inapplicable to categories
of agreements decisions and conceried practices Where agree

ments decisions and conceried
practices to which such Regulations apply nonetheless have effects

that are incompatible with Article 813 of the Treaty the Commission and the competition authori

ties of the Member States should have the power to withdraw in particular case the benefit of the

block exemption Regulation

II For it to ensure that the provisions of the Treaty are applied the Commission should be able to

address decisions to undertakings or associations of undertakings for the purpose of bringing to an

end infringements of Articles 81 and 82 of the Treaty Provided there is legitimate interest in

doing so the Commission should also be able to adopt decisions which find that an infringement

has been committed in the past even if it does not impose fine This Regulation should also make

explicit provision for the Commissions power to adopt decisions ordering interim measures which

has been acknowledged by the Court of Justice

12 This Regulation should make explicit provision for the Commlssinns pnwer to impose any remedy

whether belsaviourai or structural which is necessary to bring the infringement effectively to an

end having regard to the principle of proportionality Structural remedies should only be imposed

either where there is no equally effective behavioural remedy or where any equally effective beha

vioural remedy would be more burdensome for the undertaking concemed than the structural

remedy Changes to the structure of an undertaking as it existed before the infringement was

committed would only be proportionate where there is substantial risk of
lasting or repeated

infringement that derives from the very structure of the undertaking

Where in the course of proceedings which might iead to an agreement or practice being prohibited

undertakings offer the Commission commitments such as to meet its concerns the Commission

should be able to adopt decisions which make those commitments binding on the undertakings

concerned Commitment decisions shottid find that there are no longer grounds for action by the

Commission without concluding whether or not there has been or still is an infringement Commit

ment decisions are withnut prejudice to the powers of competition authorities and courts of the

Member States to make such finding and decide upon
the case Commitment decisions are not

appropriate in cases where the Commission intends to impose fine

Council Regulation No 9/GSfEEC of March 1965 on the application of Article 813 the tides of the Reguiations

have been adjusted to take account of the renumbering of the Articles of the EC Treaty iii sccordance with Article

12 of the
lreaty

of Amsterdam the
original

reference was to Article 853 of the Treaty of the
Tresty to certain cate

gories of agreements aisd concerted practices 05 36 6.3.1965 533 Regulation as last amended by Regulation

EQ No 1215/1999 03 148 15.6.3999

Council
Reguiatton EEC No 2821/7 of 20 December 1971 on the appilcation of Article 813 The titles of the

Regulations have been adjusted to take areount of the renumbering of the Articles of the EC Treaty In accordance

with Article 12 of the Treaty of Amsterdam the original reference was to Article 53 of the Treaty of the Treaty

to categories of agreements decistoisa and concerted practices 0J 285 2932.1971 46 Regulation as last

amended by the Act of Accession of 1994
Council

Regulation EEC No 3976187 of 14 December 1987 on the application of ArtIcle 813 The titles of the

Regulations have been
adjusted to take account of the

renunsbering
of tue Articles of the EC Treaty In accordance

with Article 12 of the Treaty of Amsterdam the original reference was to Article 53 of the Treaty of the Treat

to certain categories of agreements atsd concerted practices In the air tramtspon sector 03 374 31.1 2.t 987

Regulation as last amended by the Act of Accession of 1994

Council Regulation EEC No 1534/91 of 31 May 1991 on the application of Article 813 The titles of the Regula

tions have bcen adjusted to take accostnt of the renumbering of the Articles of the EC Treaty In accordance with

Article of the Treaty of Amsterdam the original reference was to Article 853 of the Treaty of the Treaty to

certain categories
of agreements decisions and concerted

practices
in the insurance sector 143 7.11.1991

Council Regulation EEC No 479/92 of 25 Februaty 1992 on the application
of Article 813 The titles of the Rcgu

latlons have been adjusted to take account of the rcmsumnberlng
of the Articles of the EC Treaty in accordance with

Article 12 of the
Treaty

of Amsterdam the original reference was to Article 853 of the Treaty of the Treaty to

certain
categories

of agreements decisions and concerted Iractices between liner shipping comparsies Consortia 03
55 29.2.t992 Regulation amended by tise Act of Accession of 1994
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14 In exceptional cases where the public Interest of the Community so requires it may also be expe

dient for the Commission to adopt decision of declaratory nature finding that the prohibition In

Article 81 or Article 82 of the Treaty does not apply with view to clarifying the law and ensuring

its Consistent application throughout the Community in particular with regard to new types
of

agreements or practices that have not been settled In the existing case-law and administrative prac

tice

15 The Commission and the competition authorities of the Member States should form together

network of public authorities applying the Community competition rules in close cooperation For

that purpose it Is necessary to set up arrangements for Information and consultation Further modal

ities for the cooperation within the network will be laid down and revised by the Commission in

close cooperation with the Member States

16 Notwithstanding any national provision to the contrary the exchange of information and the use of

such information in evidence should be allowed between the members of the network even where

the information Is confidential This Information may be used for the application of Articles 81 and

82 of the Treaty as well as for the parallel application of national competition law provided that the

latter application relates to the same case and does not lead to different outcome When the infor

mation exchanged Is used by the receiving authority to impose sanctions on undertakings there

should be no other limit to the use of the information than the obligation to use It fur the purpose

for which it was collected given the fact that the sanctions Imposed on undertakings arc of the same

type in all

systems
The

rights
of defence enjoyed by undertakings in the various systems can he

considered as sufficiently equivalent However as regards natural persons they may be subject to

substantially
different

types
of sanctions across the various systems Where that Is the case it is

necessary to ensure that Information can only be used if It has been collected in way which

respects
the same level of protection of the rights of defence of oarttral persons as provided for

under the national rules of the
receiving authority

If the competition rules are to be applied consistently and at the same time the network is to be

managed in the best possible way it is essential to retain the rule that thc competition authorities of

the Member States arc automatically relieved of their competence if the Commission initiates Its

own proceedings Where competition authority of Member State Is already acting on case and

the Commission Intends to initiate proceedings it should endeavour to do so as soomi as possible

Before initiating proceedings the Commission should consult the national authority concerned

18 Io ensure that cases are dealt with by the most appropriate authorities within the network general

provision should be laid down allowing competition authority to suspend or close case on the

ground that another authority Is dealing with it or has already dealt with it the objective being that

each case should be handled by single authority This provision should not prevent the Commis

sion from
rejecting complaint for lack of Community Interest as the case-law of the Court of

justice
has acknowledged it may do even if no other competition authority has indicated its inten

tion of dealing with the case

19 The Advisory Committee on Restrictive Practices arid Dominant Positions set up by Regulation No

17 has functioned in very satisfactory manner It will fit well into the new system of decentralised

application it is necessary therefore to build upon the rules laid down by Regulation No 17 while

Improving the effectiveness of the organisational arrangetnents To this end it would he expedient

to allow opinions to be delivered by written procedure The Advisory Committee should also be able

to act as forum for discussing cases that arc being handled by the competition authorities of the

Member States so as to help safeguard the consistent application of the Community competition

rules

20 The Advisory Committee should he composed of
representatives

of the competition authorities of

the Member States For nicetings in which general issues are being discussed Member States should

be able to appoint an addItIonal representative This is without prejudice to members of tire

Committee being assisted by other experts from the Member States
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21 Consistency in the application of the competition rules also
requires

that
arrangements be estab

lished for cooperation between the courts of the Member States and the Commission This is rele

vant for all courts of the Member States that apply Articles 81 and 82 of the Treaty whether

applying these rules in lawsuits between private parties acting
as public enforcers or as review

courts In particular national courts should be able to ask the Commission for information or for its

opinion on points concerning the application of Community competition law The Commission and

the competition authorities of the Member States should also be able to submit written or oral

observations to courts called upon to apply Artide 81 or Article 82 of the Treaty These observa

tions should be submitted within the framework of national procedural rules and
practices including

those safeguarding the
tights

of the parties Steps should therefore be taken to ensure that the

Commission and the competition authorities of the Member States arc kept sufficiently
well

informed of proceedings before national courts

22 In order to ensure compliance with the principles of
legal certainty

and the uniform application of

the Community competition rules in system of parallel powers conflicting decisions must be

avoided It is therefore necessary to clarify in accordance with the case-law of the Court of Justice

the effects of Commission decisions and proceedings on courts and competition authorities of the

Member States Commitment decisions adopted by the Commission do not affect the power of the

courts and the competition authorities of the Member States to apply Articles and 82 of the

Treaty

23 The Commission should be empowered throughout the Community to require such information to

be supplied as is necessary to detect any agreement decision or concerted practice prohibited by
Article 81 of the Treaty or any abuse of dominant position prohibited by Article 82 of the Treaty

When complying with decision of the Commission undertakings cannot be forced to admit that

they have committed an Infringement but they are In any event obliged to answer factual questions

and to provide documents even if this information may be used to establish against them or
against

another undertaking the existence of an infringement

24 The Commission should also be empowered to undertake such inspections as are necessary to detect

any agreement decision or concerted
practice prohibited by Artidc 81 of the Treaty or any abuse of

dominant position prohibited by Article 82 of the Treaty The competition authorities of the

Member States should cooperate actively In the exercise of these powers

25 The detection of infringements of the competition rules is growing ever more difficult and in order

to protect competition effcctivcly the Commissions powers of
investigation

need to be supple
nientcd The Commission should In particular be empowered to interview any persons who may be

in possession of useful Information and to record the statements made In the course of an inspec

tion officials authorised by the Commission should be empowered to affix seals for the period of

time necessary for the Inspection Seals should normally not be affixed for more than 72 hours Offi

cials authorlsed by the Commission should also be empowered to ask for any information relevant

to the subject matter and purpose of the inspection

26 Experience has shown that there are cases where business records are kept in the homes of directors

or other people working for an undertaking In order to safeguard the effectiveness of inspections

therefore officials and other persons authorised by the Commission should be empowered to enter

any premises where business records
may

be kept including private
homes However the exercise

of this latter power should be subject to the authotisation of the judicial authority

27 \Viclmut prejudice to the case-law of the Court of Justice it is useful to set out the scope of the

control that the national judicial authority may carry out when it authorises as foreseen by national

law including as precautionary measure assistance from law enforcement authorities in order to

overcome possible opposition on the
part

of the undertaking or the execution of the decision to

cariy out inspections in non-business premises It results from the case-law that the national
judicial

authority may irs particular
ask the Commission for further information which it needs to carry out

its control and in the absence of which it could refuse the authorisation The case-law also confirms

the competence of the national courts to control the application of national rules governing the

implementation of coercive measures
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28 In order to help the competition authorities of the Member States to apply Articles 81 and 82 of

the Treaty effectively
it is expedient to enable them to assist one another by carrying out inspections

and other facc..finding measures

29 Compliance with Articles 81 and 82 of the Treaty and the fulfilment of the obligations iniposed on

undertakings and associations of underaklmmgs under this Regulation should be enforceable by means

of fines and periodic penalty payments To that end appropriate levels of fine should also be laid

down for Infringements of the procedural rules

30 In order to ensure effective recovery of fines imposed on associations of undertakings for infringe

ments that they have committed it is necessary to lay
down the conditions on which the Commis

sion may require payment of the fine from the members of the association where the association is

nor solvent In doing so the Commission should have regard to the relative size of the undertakings

belonging to the association and in particular to the situation of small and medium-sized enterprises

Payment of the fine by one or several members of an association is without prejudice to rules of

national Jaw that provide for recovery of the amount paid from other members of the association

31 The rules on periods of limitation for the Imposition of fines and periodic penalty payments were

laid down in Council Regulation EEC No 2988/74 which also concerns penalties in the field of

transport In system of parallel powers the acts which may interrupt limitation period should

include procedural steps taken independently by the competition authority of Member State To

clarify the legal framework Regulation EEC No 298 8/74 should therefore be amended to prevent

it applying to matters covered by this Regulation and this Regulation should Include provisions on

periods of limitation

32 The undertakings concerned should be accorded the right to be heard by the Commission third

parties
whose Interests may be affected by decision should be given the opportunity of submitting

their observations beforehand and the decisions taken should be widely publicised \Vhilc ensuring

the
tights

of defence of the undertakings concerned in particular the right of access to the file it is

essential that business secrets be protected The confidentiality of information exchanged in the

network should likewise be safeguarded

33 Since all decisions taken by the Commission under this Regulation are subject to review by the

Court of
Justice In accordance with the Treaty the Court of

Justice should In accordance with

Article 229 thereof be given unlimited jurisdiction in respect of decisions by which the Commission

Imposes fines or periodic penalty payments

34 The
principles

laid down in Articles 81 and 82 of the Treaty as they have been applied by Regula

tion No have given central role to the CommunIty bodies This central role should be retained

whilst associating ihe Member Slates more closely
with the application of the Community competi

tion rules In accordance with the
principles

of
subsidiarity

and proportionality as set out In Article

of the Treaty this Regulation does not go beyond what is necessamy in order to achieve its objec

tive which is to allow the Community competition rules to be applied effectively

35 In order to attain proper enforcement of Community competition law Member States should

designate and empower authorities to apply Articles 81 and 82 of the Treaty as public enforcers

They should be able to designate administrative as well as judicial
authorities to carry out the

various functions conferred upon competition authorities in this Regulation This Regulation recog

nises the wide variation which exists in the public enforcement systems of Member States The

effects of Article 116 of this Regulation should apply to all competition authorities As an excep

tion to this general rule where prosecuting authority brings case before separate judicial

Council tcgulatlon EEC No 2988/74 of 26 November 1974 concerning limitation periods in
proceedings

and the

enforcement of sanctions under the rules of the European Economic Community relating to transport and comnpeti

miomi OJ 3t9 29.t1.1974
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authority Article 116 should apply to the prosecuting authority subject to the conditions in Article

54 of this Regulation Where these conditions are not fulfilled the general rule should apply In

any case Article 116 should not apply to courts insofar as they are acting as review couris

36 As the case-law has made it clear that the competition rules apply to transport that sector should

be made subject to the procedural provisions of this Regulation Council Regulation No 141 of 26

November 962 exempting transport from the application of Regulation No 17 should therefore

be repealed and Regulations EEC No 1037/68 EEC No 4056/862 and EEC No 3975/87

should be amended in order to delete the specific procedural provisions they contain

37 This Regulation respects
the fundamental rights and observes the principles recognised in particular

by the Charter of Fundamental Rights of the European Union Accordingly this Regulation should

he interpreted and applied with respect to those rights and principles

38 Legal certainty for undertakings operating under the Community competition rules contributes to

the promotion of innovation and Investment Where cases give rise to genuine uncertainty because

they present novel or unresolved questions for the application of these rules individual undertakings

may wish to seek Informal guidance from the Commission This Regulation is without prejudice to

the ability of the Commission to issue such informal guidance

HAS ADOPTEL THIS REGULATION

CHAFfER

PRINCIPLES

Article

Application of Articles 81 and 82 of the Treaty

Agreements decisions and concerted practices caught by Article 1t of the Treaty which do not

satisfy the conditions of Article 813 of the Treaty shall be prohibited no prior decision to that effect

being required

Agreements decisions and concerted practices caught by Article 811 of the Treaty which
satisfy

the

conditions of Article 813 of the Treaty shall not be prohibited no prior decision to that effect being

required

The abuse of dominant position referred to in Article 82 of the Treaty shall be prohibited no prior

decision to that effect being required

0J124 28.11.1962 2751/62 RegulatIon as last amended by Regulatioii No 1002/67/EEC Oj 306 16.12.1967

ouncii
Regulation EEC No 1017/68 oft July 1968 applyIng rules of competition to transport by rail road and

inland waterway OJ 175 23.7.1968 Regulation as last amended by the Act of Acccssion of 1994

Council Regulation EEC No 4056/86 of 22 December 1986
layIng

down detailed rules for the
application

of Arti

cie 81 attd 82 The title of the Regulation has been adjusted to take account of the renumbering of the Articles of

the EC Treaty in accordance with Article of the Treaty of Amsterdam the original reference was to Articles 85

and 86 of the Treaty of the Treaty to maritime transport 03 378 33.12.1986 Regulation as last amended

by the Act of Accession of 1994

Council Regulatioii EEC No 3975/87 of 14 December 1987 laying
down the procedure for the

application
of thc

rules on competition to undertakings In the air transport sector Oj 374 31.1 2.1987 Regulation as last

amended by Regulation EEC No 241 0/92 OJ 240 24.8.1 992 18
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Article

Burden of proof

In any national or Community proceedings for the application of Articles 81 and 82 of the Treaty the

burden of proving an infringement of Artlde 811 or of Article 82 of the Treaty shall rest on the party or

the authority alleging the Infringement The undertaking or association of undertakings claiming the benefit

of Article 813 of the Treaty shall bear the burden of proving that the conditions of that paragraph are

fulfilled

Article

Relationship between Articles 81 and 82 of the Treaty and national competition Jaws

Where the competition authorities of the Member States or national coons apply national competi
tion law to agreements decisions by associations of undertakings or concerted

practices
within the

meaning of Article 811 of the Treaty which may affect rade between Member States within the meaning
of that provision they shall also apply Article 81 of the Treaty to such agreements decisions or concerted

practices \Vhere the competition authorities of the Member States or national courts apply national

competition law to any
abuse prohibited by Article 82 of the Treaty they shall also apply Artide 82 of the

Treaty

The application of national competition law may not lead to the prohibition of agreements decisions

by associations of undertakings or concerted
practices

which may affect trade between Member States but

which do not restrict competition within the meaning of Article 811 of the Treaty or which fulfil the

conditions of Article 813 of the Treaty or which are covered by Regulation for the application of Article

813 of the Treaty Member States shall not under this Regulation be precluded from adopting and

applying on their
territory

stricter national laws which prohibit or sanction unilateral conduct engaged in

by undertakings

\Vithout prejudice to general principles
and other provisions of Community law paragraphs and

do not apply when the competition authorities and the courts of the Member States apply national merger

conmrol laws nor do they preclude the application of provisions of national law that predominantly pursue

an objective different from that pursued by Articles 81 and 82 of the Treaty

CHAPTER II

POWERS

Article

Powers of the Commission

For the purpose of applying Articles 81 and 82 of the Treaty the Corrimission shall have the powers

provided for by this Regulation

Article

Powers of the competition authorities of the Member States

The competition authorities of the Member States shall have the power to apply Articles 81 and 82 of the

Treaty in individual cases For this purpose acting on thcir own initiative or on complaint they may take

the following decisions

requiting that an infringement be brought to an end

ordering interim measures
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accepting commitments

imposing fines periodic penalty payments or any other penalty provided for in their national law

\\here on the basis of the information in their possession the conditions for prohibition are not met they

may likewise decide that there are no grounds for action on their part

Article

Powers of the national courts

National courts shall have the power to apply Articles 81 and 82 of the Treaty

CHAPTER 111

COMMiSSION DECISIONS

Article

Finding and termination of infringement

Where the Commission acting on complaint or on its own initiative finds that there is an infringe

ment of Article 81 or of Article 82 of the Treaty it may by decision require the undertakings and associa

tions of undertakings concerned to bring such Infringement to an end For this purpose It may impose ott

them any behavioural or structural remedies which are proportionate to the infringement committed and

necessary to bring the infringement effectively to an end Structural remedies can only be imposed either

where there is no equally effective behavioural remedy or where any equally effective behavioural remedy

would be more burdensome for the undertaking concerned than the structural remedy If tIme Commission

has legitimate interest in doing so it may also find that an infringement has been committed in the past

Those entitled to lodge complaint for the purposes
of paragraph are natural or legal persons

who

can show legitimate Interest and Member States

Article

Interim measures

In cases of urgency due to the risk of serious and irreparable damage to competition the Commnis

sion acting on its own initiative may by decision on the basis of prima fade finding of Infringement

order interim measures

decision under paragraph shall apply for specified period of time and may be renewed in so far

this is necessary and appropriate

Article

Comnmitnments

Where the Commission intends to adopt decision requiting that an infringement be brought to an

end and the undertakings concerned offer commitments to meet the concerns expressed to them by the

Commission in its preliminary assessment the Commission may by decision make thosc commitments

binding on the undertakings Such decision may be adopted for specified period and shall conclude that

there are no longer grounds for action by the Commission
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2. The Commission may upon request or on its own initiative reopen the proceedings

where there has been material change in any of the facts on which the decision was based

where the undertakings concerned act contrary to their commitments or

where the decision was based on incomplete incorrect or misleading information provided by the

parties.

Article 10

Finding of inapplicability

Where the Community public Interest relating to the application of ArtIcles 81 and 82 of the Treaty so

requires the Commission actIng on its own initiative may by decision find that Article 81 of the Treaty is

not applicable to an agreement decision by an association of undertakings or concerted practice either

becatise the conditions of Article 11 of the Treaty are not fulfilled or becatise the conditions of Article

813 of the Treaty are satisfied.

The Commission may likewise make such finding with reference to Article 82 of the
Treaty.

CHAFFER tV

COOPERATtON

Article II

Cooperation between the Commission and the competition authorities of the Member States

1. The Commission and the competition authorities of the Member States shall apply the Community

competition rules in close cooperation.

2. The Commission shall transmit to the competition authorities of the Member States copies of the

most important documents it has collected with view to applying Articles 10 and Article 291.
At the request of the competition authority of Member State the Commission shall provide it with

copy of other
existing

documents necessary for the assessment of the case

3. The competition authorities of the Member States shall when acting under Article 81 or Article 82

of the Treaty inform the Commission in writing before or without delay after commencing the first formal

investigative measure. This infonnation may also be made available to the competition authorities of the

other Member States.

4. No later than 30 days before the adoption of decision requiring that an infringement be brought to

an end accepting commitments or withdrawing the benefit of block exemption Regulation the competi
tion authorities of the Member States shall inform the Commission. To that effect they shall provide the

Commission with summary of the case the envisaged decision or in the absence thereo any other docu

ment indicating
the proposed course of action. This information

may also be made available to the compe
tition authorities of the other Member States. At the request of the Commission the acting competition

authority shah make available to the Commission other documents it holds which are necessary for the

assessment of the case. The information supplied to the Commission may be made available to the compe
tition authorities of the other Member States. National competition authorities may also exchange between

themselves information necessary for the assessment of ease that they are dealing with tinder Article 81

or Article 82 of the Treaty.

5. The competition authorities of the Member States may consult the Commission on any case involving

the application of Community law.
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The initiation by the Commission of procccdings for the adoption of decision under Chapter lii

shall relieve the competition authorities of the Member States of their
competence to apply Articles 81 and

82 of the Treaty If competition authority of Member State is already acting on case the Commission

shall only initiate proceedings after consulting with that national competition authority

Article 12

Exchange of information

For the purpose of applying Articles 81 aitd 82 of the Treaty the Commission and the competition

authorities of the Member States shall have the power to provide one another with and use in evidence

any matter of fact or of law including confidential information

infonnation exchanged shall only be used in evidence for the purpose of applying Article 81 or

Article 82 of the Treaty and in respect of the subject-matter for which it was collected by the transmitting

authority However where national competition law Is applied in the came case and in parallel to Commnu

nity competition law and does not lead to different outcome information exchanged under this Article

may also be used for the application of national competition law

Information exchanged pursuant to paragraph can only be used in evidence to impose sanctions

on natural persons
where

the law of the transmitting authority foresees sanctions of similar kind in relation to an infringement

of Article 81 or Article 82 of the Treaty or in the absence thereof

the information has been collected In way which respects
the same level of protection of the

rights
of

defence of natural persons as provided for under the national rules of the receiving authority However

In this case the information exchanged cannot be used by the receiving authority to impose custodial

sanctlon.s

Article 13

Suspension or termination of proceedings

Where competition authorities of two or more Member States have received complaint or are

acting on their own initiative under Article 81 or Article 82 of the Treaty against the same agreement

decision of an association or practice the fact that one authority is dealing with the case shall be sufficient

grounds for the others to suspend the proceedings before them or to
reject

the complaint The Commission

may
likewise

reject complaint on the ground that competition authority of Member State Is dealing

with the case

Where competition authority of Member State or the Comntisslon has received complaint

against an agreement decision of an association or practice which has already been dealt with by another

competition authority it may reject it

Article 14

Advisory Committee

The Commission shall consult an Advisory Committee on Restrictive Practices and Dominant Posi

tions prior to the taking of any decision under Articles 10 23 Article 242 and Article 291

For the discussion of individual cases the Advisory Committee shall be composed of
representatives

of the competition authorities of the Member States For meetings in which Issues other than individual

cases are being discussed an additional Member State representative competent in competition matters

may be appointed Representatives may if unable to attend be replaced by other representatives
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The consultation may take place at meeting convened and chaired by the Commission held not

earlier than 14 days after dispatch of the notice convening it together with summary of the case an indi

cation of the most important documents and preliminary draft decision In respect of decisions pursuant

to Article the meeting may be held seven days after the dispatch of the operative part of draft decision

Where the Commission dispatches notice convening the meeting which gives shorter period of notice

than those specified above the meeting may take place on the proposed date in the absence of an objec

tion by any Member State The Advisory Committee shall deliver written opinion on the CommIssions

preliminary draft decision it may deliver an opinion even if some members arc absent and are not repre

sented At the request of one or several members the positions stated in the opinion shall he reasoned

Consultation may also take place by written procedure However if any Member State so requests

the Commission shall convene meeting In case of written procedure the Commission shall determine

time-limit of nor Less than 14 days within which the Member States are to put forward their observations

for cIrculation to all other Member States In case of decisions to be taken pursuant to ArtIcle the time-

limit of days Is replaced by seven days Where the Commission determines time-limit for the written

procedure which is shorter than those
specified above the proposed time-limit shall be applicable in the

absence of an objection by any Member State

The Commission shall take the utmost account of the opinion delivered by the Advisory Committee

It shall inform the Committee of the manner in which its opinion has been taken into account

\Vhere the Advisory Committee delivers written opinion this opinion shall be appended to the

draft decision 11 the Advisory Committee recommends publication of the opinion the Commission shall

carry out such publication taking into account the legitimate interest of undertakings in the protection of

their business secrets

At the request of competition authority of Member State the Conmntisston shall include on the

agenda of the Advisory Committee cases that are being dealt with by competition authority of Member

State under Article 81 or Article 82 of the Treaty The Commission may also do so on its own initiative

tn either case the Commission shall inform the competition authority concerned

request may in particular be made by competition authority of Member State in respect of case

where the Commission intends to initiate proceedings with the effect of Article 16

The Advisory Committee shall not Issue opinions on cases dealt with by competition authorities of the

Member States The Advisory Committee may also discuss general issues of Comnsunity competition law

Article 15

Cooperation with national courts

In proceedings for the application of Article 81 or Article 82 of the Treaty courts of the Member

States may ask the Commission to transmit to them information in Us possession or Its opinion on ques
lions concerning the application of the Community competition rules

Member States shall forward to the Commission copy of any written judgment of national courts

deciding on the application of Article 81 or Article 82 of the Treaty Such copy shall he forwarded without

delay after the full written judgment is notified to the parties

Competition authorities of the Member States acting on their own initiative may submit written

observations to the national courts of their Member State on issues
relating to the application of Article 81

or Artide 82 of the Treaty \Vith the permission of the court in question they may also submit oral obser

vations the national courts of their Member State Where the coherent application of Article 81 or

iVrticlc 82 of the Treaty so requires the Conitnission acting on its own initiative may submit written

observations to courts of the Member States \Vith the permission of the court in question it may also

make oral observations

For the purpose of the preparation of their observations only the competition authorities of the Member

States and the Commission may request the relevant court of the Member State to transmit or ensure the

transmission to them of any documents necessary for the assessment of the case
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ThIs Article Is without prejudice to wider powers to make observations before courts conferred on

competition authorities of the Member States under the law of their Member State

ArtIcle 16

Uniform application of Community competition law

\Vhcn national courts rule on agreements decisions or practices
under Article 81 or Article 82 of the

Treaty which arc already the subject of Commission decision they cannot take decisions running counter

to the decision adopted by the Commission They must also avoid giving decisions which would conflict

with decision contemplated by the Commission in proceedings it has Initiated To that effect the national

court may assess whether It is necessary to stay its proceedings This obligation is without prejudice to the

rights
and obligations under Article 234 of the Treaty

When competition authorities of the Member States rule on agreements decisions or practices under

Article 81 or Article 82 of the Treaty which are already the subject of Commission decision they cannot

take decisions which would run counter to the decision adopted by the Commission

CHAFFER

POWERS OF INVESTIGATION

Article 17

Investigations into sectors of the economy and into types of agreements

\Vhere the trend of trade between Member States the rigidity of
prices or other circumstances

suggest that competition may he restricted or discorted within the common market the Commission may
conduct its Inquity into

particular
sector of the economy or into particular type of agreements across

various sectors tn the course of that inquiry the Commission may request the undertakings or associations

of undertakings concerned to supply the information nccessacy for giving effect to Articles 81 and 82 of

the Treaty and may carry out any inspections necessary for chat purpose

The Commission may in particular request the undertakings or associations of undertakings concerned to

communicate to it all agreements decisions and concerted practices

The Commission may publish report on the results of Its inquiry into
particular sectors of the economy

or particular types of agreements across various sectors and invite comments froni interested parties

Articles 14 18 19 20 22 23 and 24 shall apply mutaiis rnutandls

Ankle 18

Requests for information

In order to carry out the duties assigned to it by this Regulation the Commission may by simple

request or by decision
require undertakings and associations of undertakings to provide all necessary infor

mation

\Vhcn sending simple request for inforntation to an undertaking or association of undertakings the

Commission shall state the
legal

basis and the purpose of the request specify what information is required

and fix the time-limit within which the information Is to be provided and the penalties provided for in

Article 23 for supplying Incorrect or misleading Information
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3. Where the Commission
requires undertakings and associations of undertakings to supply information

by decision it shall state the
legal

basis and the purpose of the request specify what information is

required and fix the time-limit within which it is to be provided. It shall also indicate the penalLies provided

for itt Article 23 and indicate or impose the penalties provided for in ArtIcle 24. It shall further indicate

the right to have the decision reviewed by the Court of Justice.

4. The owners of the undertakings or their representatives and in the case of legal persons companies

or firms or associations having no legal personality the persons authorised to represent them by law or

by their constitution shall supply the information requested on behalf of the undertaking or the association

of undertakings concerned. Lawyers duly authorised to act may supply the information on behalf of their

clients. The latter shall remain fully responsible if the information supplied is incomplete incorrect or

misleading.

5. The Commission shall without dclay forward copy of the simple request or of the decision to the

competition authority of the Member State In whose terntory the seat of the undertaking or association of

undertakings is situated and the competition authority of the Member State whose
territory

is affected.

6. At the
request

of the Commission the
governments

and competition authorities othe Member States

shall provide the Commission with all necessary information to carry out the duties assigned to it by this

Regulation.

ArtIcle 19

Power to take statements

1. In order to carry out the duties assigncd to it by this Regulation the Commission may interview any

natural or legal person who consents to he interviewed for the purpose of
collecting

information
relating

to the subject-matter of an investigation.

2. Where an interview pursuant to paragraph is conducted in the premises of an undertaking the

Commission shall infonn the competition authority of the Member Slate in whose
territory

the interview

takes
place.

If so requested by the competition authority of that Member State its officials may assist the

officials and other accompanying persons aurhorised by the Commission to conduct the interview.

Article 20

The Commissions powers of inspection

I. In order to carry out the duties assigned to it by this Regulation the Commission may conduct all

necessary inspections of undertakings and associations of undertakings.

2. The officials and other accompanying persons authori.sed by the Commission to conduct an inspec

tion are empowered

to enter any premises land and means of transport of undertakings and associations of undertakings

to examine the books and other records related to the business irrespective of the medium on which

they are stored

to take or obtain in any form copies of or extracts from such books or records

to seal any business premises and books or records for the period and to the extent necessary for the

inspection

to ask any representative or member of staff of the undertaking or association of undertakings for

explanations on facts or documents
relating to the subject-matter and purpose of the inspection and to

record the answers.



4.1.2003 Official Journal of the European Communities 115

The officials and other accompanying persons authorised by the Commission to conduct an inspec

tion shall exercise their powers upon production of written authorisation specifying the subject matter

and purpose of the inspection and the
penalties provided for in Article 23 in case the production of the

required books or other records related to the business Is incomplete or where the answers to questions

asked under paragraph of the present Article are incorrect or misleading In good time before the inspec

tion the Commission shalt give notice of the inspection to the competition authority of the Member State

in whose
territory It is to be conducted

Undertakings and associations of undertakings are required to submit to inspections ordered by deci

sion of the Commission The decision shall specify the subject matter and purpose of the inspection

appoint the date on which Itis to begin and indicate the penalties provided for in Articles 23 and 24 and

the right to have the decision reviewed by the Court of Justice The Commission shall take such decisions

after consulting the competition authority of the Member State in whose territory the inspection is to be

conducted

Officials of as well as those authorised or appointed by the competition authority of the Member

State in whose terriory the inspection is to be conducted shall at the request of that authority or of the

Commission actively
assist the officials and other accompanying persons authorised by the Commission

To this end they shall enjoy the powers specified
in paragraph

\Vhere the officials and other accompanying persons authoriscd by the Commission find that an

undertaking opposes an inspection ordered pursuant to this Article the Member State concerned shall

afford them the necessary assistance requesting where appropriate the assistance of the police or of an

equivalent enforcement authority so as to enable them to conduct their inspection

Tf the assistance provided for in paragraph requires
authorisation from

judicial authority

according to national rules such authorisation shall he applied for Such authorisation may also be applied

for as precautionary measure

Where authonsation as referred to in paragraph is applied for the national judicial authority shall

control that the Commission decision is authentic and that the coercive measures envisaged are neither

arbitrary nor excessive having regard to the subject matter of the Inspection In its control of the propor

tionality
of the coercive measures the national

judicial authority may ask the Commission directly or

through the Member State competition authority for detailed explanations in particular on the grounds

the Commission has for suspecting infringement of Articles 81 and 82 of the Treaty as well as on the

seriousness of the suspected infringement and on the nature of the involvement of the undertaking

concerned However the national Judicial authority may not call into question the necessity for the inspec

tion nor demand that it be provided with the information Iii the Commissions file The lawfulness of the

Commission decision shall be subject to review only by the Court of Justice

ArtIcle 21

Inspection of other premises

If reasonable suspicion exists that books or other records related to the business and to the
subject-

matter of the inspection which may he relevant to prove serious violation of Article ai or Article 82 of

the Treaty arc being kept in an other premises land and means of transport including time homes of

directors managers and other members of staff of the undertakings and associations of undertakings

concerned the Commission can by decision order an inspection to be conducted in such other premises

land and means of transport

The decision shall specify the subject matter and purpose of the inspection appoint the date on

which it is to begin and indicate the right to have the decision reviewed by the Court of Justice It shall in

particular state the reasons that have lcd the Commission to conclude that suspicion in the sense of para

graph exists The Commission shall take such detislons after consulting the competition authority of the

Member State in whose
territomy

the inspection is to be conducted
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decision adopted pursuant to paragraph cannot be executed without prior authorisation from

the national Judicial authority of the Member State concerned The national
judicial authority shall control

that the Commission decision is authentic and that the coercive measures envisaged are neither
arbitraiy

nor excessive having regard In particular to the seriousness of the suspected infringement to the impor

tance of the evidence sought to the Involvement of the undertaking concerned and to the reasonable likeli

hood that business books and records
relating to the subject matter of the inspection arc kept in the

premises for which the authorlsation is requested The national
judicial authority may ask the Commission

directly or through the Member State competition authority for detailed explanations on those elements

which are necessary to allow Its control of the proportionality of the coercive measures envisaged

However the national judicial authority may not call into question the necessity for the inspection nor

demand that it be provided with information in the Comnilssions file The lawfulness of the Commission

decision shall be subject Lo review only by the Court of Justice

The officials and other accompanying persons authorised by the Commission to conduct an inspec

tion ordered In accordance with paragraph of this Article shall have the powers set out in Article

202a and Article 205 and shall apply minatis mucandis

Article 22

Investigations by competition authorities of Member States

The competition authority of Member State may in its own
territory carry out any inspection or

other
fact-finding measure under its national law on behalf and for the account of the competition

authority of another Memher State in order to establish whether there has been an infringement of Article

81 or Article 82 of the Treaty Any exchange and use of the information collected shall be carried out in

accordance with Article

At the request of the Commission the competition authorities of the Member States shall undertake

the Inspections which the Commission considers to be necessary under Article 201 or which It has

ordered by decision pursuant to Article 204 The officials of the competition authorities of the Member

States who arc responsible for conducting these inspections as well as those aurhorised or appointed by

them shall exercise their
powers

in accordance with their national law

If so requested by the Commission or by the competition authority of the Member State in whose territory

the inspection is to be conducted officials and other accompanying persons authorised by the Commission

may assist the ofilcials of the authority concerned

CFJAVFER VI

PENALTIES

Article 23

Fines

The Commission may by decision impose on undertakings and associations of undertakings fines not

exceeding of the total turnover in the preceding business year where intentionally
or negligently

they supply incorrect or misleading tnfonnation in response to request made pursuant to Article 17

or Article 182

in response to request made by decision adopted pursuant to Article 17 or Article 183 they supply

incorrect incomplete or misleading Infonnatlon or do not supply information within the required

time-limit

they produce the required books or other records related to the business in incomplete form during

inspections under Article 20 or refuse to submit to inspections ordered by decision adopted pursuant

to Article 204
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in response to question asked In accordance with Article 202e

they give an incorrect or misleading answer

they fail to reciify
within time-limit set by the CornmLcslon an incorrect Incomplete or misleading

answer given by member of staff or

they fail or refuse to provide complete answer on facts
relating to the subject-matter and purpose

of an inspection ordered by decision adopted pursuant to Article 204

seals affixed in accordance with Article 202d by officials or other accompanying persons authorised

by the Commission have been broken

The Commission may by decision impose fines on undertakings and associations of undertakings

where either intentionally or negligently

they infringe
Article 81 or Article 82 of the Treaty or

they contravene decision ordering interim measures under Article or

they fail to comply with commitment made binding by decision pursuant to Article

For each undertaking and association of undertakings participating In the infringement the tine shall not

exceed 10% of Its total turnover in the preceding hu.sine.cs year

Where the infringement of an association relates to the activities ol its members the fine shall not exceed

of the sum of the total turnover of each member active on the marker affected by the infringement

of the assodation

In fixing the amount of the tine regard shall be had both to the gravity and to the duration of the

infritigcincnt

When fine is imposed on an association of undertakings taking account of the turnover of its

members and the association is not solvent the association Is obliged to call for contributions from its

members to cover the amount of the fine

Where such contributions have not been made to the association within time-limit fixed by the Commis

sion the Commission may require payment of the tine directly by any of the undertakings whose represen

tatives were members of the decision-making bodies concerned of the associatioll

After the Commission has required payment under the second subparagraph where necessaiy to ensure

full payment of the floe the Commission may require payment of the balance by any
of the members of

the association which were active on the market on which the Infringement occurred

However the Commissioti shall not require payment under the second or the third subparagraph from

undertakings which show that they have not impletnented the infringing decision of the association and

either were not aware of its existence or have actively distanced themselves from it before the Commission

started investigating the case

The financial
liability

of each undertaking In respect of the payment of the floe shall not exceed of its

total turnover in the preceding business year

DecisIons taken pursuant to paragraphs and shall not be of criminal law nature

Article 24

Periodic penalty payments

The Commission may by decision Impose on undertakings or associations of undertakings periodic

penalty payments not exceedIng of the average daily turnover In the preceding business year per day

and calculated from the date appointed by the decision in order to compel them

to put an cod to an Infringement of Article 81 or Article 82 of the Treaty In accordance with dccl

sloii taken pursuant to Article
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to comply with decision ordering interim measures taken pursuant to Article

to comply with commitment made binding by decision pursuant to Article

to supply complete and correct information which it has requested by decision taken pursuant to

Article 17 or Article 183

to submit to an inspection which It has ordered by decision taken pursuant to Article 204.

2. Where the undertakings or associations of undertakings have satisfied the obligation which the peri

odic penalty payment was intended to enforce the Commission may fix the definitive amount of the peri

odic penalty payment at figure lower than that which would arise under the original decision Article

234 shail apply correspondingly.

CHAPTER Vii

LIMITATION IERIODS

Article 25

Limitation periods for the imposition of penalties

1. The powers conferred on the Commission by Articles 23 and 24 shall be subject to the following

limitation periods

three years iii the case of infringements of provisions concerning requests for Information or the

conduct of inspections

five years iii the case of all other infringements.

2. Time shall begin to run on the day on which the infringement is committed. However in the case of

continuing or repeated infringemciits time shall begin to run on the day on which the infringement

ceases.

3. Any action taken by the Commission or by the competition authority of Member Slate for the

purpose of the investigation or proceedings in respect of an Infringement shall interrupt the limitation

period for the imposition of fines or periodic penalty payments. The limitation period shall he interrupted

with effect from the date on which the action is notified to at least one undertaking or association of

undertakings which has participated in the infringement. \ctkms which interrupt the running of the period

shall includc in particular the following

Written requests for information by the Commission or by the competition authority of Member

State

written authorisations to conduct inspections issued to its officials by the Commission or by the

competition authority of Member State

the initiation of proceedings by the Conunission or by the competition authority of Member State

notification of the statement of objections of the Commission or of the competition authority of

Member State.

4. The interruption of the limitation period shall apply for all the undertakings or associations of under

takings which have participated in the infringement.

5. Each interi-uption
shall starr time running afresh. However the limitation period shall expire at the

latest on the day on which period equal to twice the limitation period has elapsed without the Commis

sion having imposed fine or periodic penalty payment. That period shall be extended by the time

during which limitation is suspended pursuant to paragraph 6.

6. The limitation period for the Imposition of lines or periodic penalty payments shall be suspended for

as long as the decision of the Commission Is the subject of proceedings pending before the Court of

Justice.
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Article 26

Limitation period for the enforcement of penalties

The power of tile Commission to enforce decisions taken pursuant to Article.s 23 and 24 shall be

subject to limitation period of five years

Time shall begin to run on the day on which the decision becomes final

The limitation period for Lhe cnforcernent of
penalties shall be interrupted

by notification of decision vaiying the
original amount of the fine or periodic penalty payment or

refusing an application for variation

by any action of the Commission or of Member State acting at the request of the Commission

designed to enforce payment of the fine or periodic penalty payment

Each interruption shall start time running afresh

The limitation period for the enforcement of
penalties

shall be suspended for so long as

time to pay is allowcd

enforcement of payment is suspended pursuant to decision of the Court of justice

CHAPTER Viii

HEARINGS AND PROFESSIONAL SECRECY

Article 27

Hearing of the parties complainants and others

Before taking decisions as provided for in Articles 23 and Article 242 the Commission shall

give the undertakings or associations of undertakings which are the subject of the proceedings conducted

by the Commission the opportunity of being heard on the matters to which the Commission has taken

objection The Commission shall base its decisions only on objections on which the
parties

concerned have

been able to comment Complainants shail be associated
closely

with the proceedings

The rights of defence of the
parties

concerned shall be fully respected in the proceedings They shall

he entitled to have access to the Commissions file subject to the
legitimate

Interest of undertakings in the

protection of their business secrets The right of access to the file shall not extend to confidential isiforina

tion and internal documents of the Commission or the competition authorities of the Member States In

particular the right of access shall not extend to correspondence between the Commission and the compe
tition authorities of the Member States or between the latter including documents drawn up pursuant to

Articles 11 and 14 Nothing in this paragraph shall prevent the Commission from disclosing and using

information necessary to prove an infringement

If the Commission considers it necessary it

may
also bear other natural or legal persons Applications

to be heard on the part of such persons shall where they show sufficient interest be granted The

competition authorities of the Member States may also ask the Commission to hear other natural or legal

persons

Where the Commission intends to adopt decision pursuant to Article or Article 10 it shall

publish concise summary of the case and the main content of the commitments or of the proposed

course of action Interested third
parties may submit their observations within time limit which is fixed

by the Commission in its publication and which may not be less than one month Publication shah have

regard to the legitimate interest of undertakings in the protection of their business secrets
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Article 28

Professional secrecy

Without prejudice to Artlcle.s 12 and information collected pursuant to Articles 17 to 22 Shall be

uscd only for the purposc for which it was acquired

Without prejudice to the exchange and to the use of Information foreseen in Articles 11 12 14 15

and 27 the Commission and the competition authorities of the Member States their officials servants and

other persons working under the supervIsion of these authorities as well as officials and civil servants of

other authorities of the Member States shall not disclose information acquired or exchanged by them

pursuant to this Regulation and of the kind covered by the obligation of professional secrecy This obliga

tion also applIes to all
representatives

and experts of Member States attending meetings of the Advisory

Conunittec pursuant to Article

CHAITER IX

EXEMPTION REGULATIONS

Article 29

Withdrawal in individual cases

Where the Commission empowered by Councii Regulation such as Regulations 9/65/EEC EEC
No 2821/71 EEC No 3976/87 EEC No 1534J91 or EEC No 479/92 to apply Article 813 of the

Treaty by regulation has declared Article 81l oF the Treaty Inapplicable to certain categories of agree

ments decisions by associations of undertakings or concerted practices it may acting on its own initiative

or on complaint withdraw the benefit of such an exemption Regulation when it fInds that in any parti

cular case an agreement decision or concerted practice to which the exemption Regulation applies
has

certain effects which are incompatible with Article 813 of the Treaty

Where in any particular case agreements decisions by associations of undertakings or concerted

practices to which Commission Regulation referred to in paragraph applies have effects which are

incompatible with Article 813 of the Treaty in the territory of Member State or itt part thereof which

has all the characteristics of distinct geographic market the competition authority of that Member State

may withdraw the benefit of the Regulation in question in respect of that territory

CHAPTER

GENERAL PROVISIONS

Article 30

Publication of decisions

The Commission shall publish the decisions which it takes pursuant to Articles to 10 23 and 24

The publication shall state the names of the
parties

and the main content of the decision including

any penalties imposed Ft shall have regard to the legitimate interest of undertakings in the protection of

their business secrets

ArtIcle 31

Review by the Court of Justice

The Court of justice shall have unlimited jurisdiction to review decisions whereby the Commission has

fixed fine or periodic penalty payment It may cancel reduce or increase the fine or periodic penalty

payment Imposed
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Article 32

Exclusions

This Regulation shall not apply to

international tramp vessel services as defined in Article 13a of Regulation EEC No 4056/86

maritime transport service that takes place exclusively between ports in one and the same Member

State as foreseen iii Article 12 of Regulation EEC No 4056/86

air transport between Community airports and third countries

Article 33

Implementing provisions

The Commission shall be authorised to take such measures as may he appropriate In order to apply

this Regulation The measures may concern Inter alla

the form content and other details of complaints lodged pursuant to Article and the procedure for

rejecting complaints

the
practical arrangements for the exchange of information and consultations provided for in Article

11

the
practical arrangements for the hearings provided for in Article 27

Before the adoption of any measures pursuant to paragraph the Commission shall publish draft

thereof and invite all interested parties to submit their comments within the time-limit it lays down which

may not be less than one month Before publishing draft measure and before adopting it the Coinmis

sion shall consult the Advisory Committee on Restrictive Practices and Dominant Positions

CHAPTER Xl

TRANSITIONAL AMENDING AND FINAL PROVISIONS

Article 34

Transitional provisions

Applications made to the Commission under Article of Regulation No 17 notificatIons made under

Articles and of that Regulation and the corresponding applications and notifications made under Regu
lations EEC No 1017/68 EEC No 4056/86 and EEC No 3975/87 shall

lapse as from the date of appli

cation of this Regulation

Procedural steps taken under Regulation No 17 and Regulations EEC No 101 7/68 EEC No 4056/

86 and EEC No 3975/87 shall continue to have effect for the purposes of applying this Regulation

Article 35

Designation of competition authorities of Member States

The Member States shall designate the competition authority or authorities responsible for the appli

cation of Articles 81 and 82 of the Treaty In such way that thc provisions of this regulation arc effec

tively complied with The measures necessary to empower those authorities to apply those Articles shall be

taken before May 2004 The authorities designated may include courts
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When enforcement of Community competition law Is entrusted to national administrative and Judi

cial authorities the Member States may allocate different powers and functions to those different national

authorities whether administrative or judicial

The effects of Article 116 apply to the auhorltles designated by the Member States Including courts

that exercise functions regarding the preparation and the adoption of the types of decisions foreseen in

Article The effects of Article 116 do not extend to courts insofar as they act as review courts in respect

of the types of decisions foreseen in Article

NotwithstandIng paragraph in the Member States where for the adoption of certain types of deci

sions foreseen in Article an authority brings an action before judicial authority that is separate and

different from the prosecuting authority and provided that the terms of this paragraph are complied wkh
the effects olArtick 116 shall be limited to the authority prosecuting the case which shall withdraw Its

claim before the
Judicial authority when the Commission opens proceedings and this withdrawal shall

bring the national proceedings effectively to an end

Article 36

Amendment of Regulation EEC No 10 17/68

Regulation EEC No 1017/68 is amended as follows

Article is repealed

in Article 31 the words The prohibition laid down in Article are replaced by the words The prohi

bition in Article 811 of the Treaty

Article is amended as follows

In paragraph the words The agreements decisions and concerted
practices

referred to in Article

are replaced by the words Agreements decisions and concerted
practices pursuant to Article

11 of the Treaty

Paragraph is replaced by the following

If the implementation of any agreement decision or concerted practice covered by paragraph

has in given case effects which are incompatible with the requirements of Article 813 of the

Treaty undertakings or associations of undertakings may be required to make such effects cease

Articles to 29 are repealed with the exception of Article 133 whIch continues to apply to decisions

adopted pursuant to Article of Regulation EEC No 1017/68 prior the date of application of this

Regulation until the date of expiration of those decisions

in Article 30 paragraphs and are deleted

Article 37

Amendment of Regulation EEC No 2988/74

In Regulation EEC No 298 8/74 the following Article Is Inserted

Article 7a

Exclusion

This Regulation shall not apply to measures taken under Council Regulation EQ No 1/2003 of 16

December 2002 on the implementation of the rules on competition laid down In Articles SI and 82

of the Treaty

OJ 4.1.2003
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Arilcle 38

Amendment of Regulation IIIIC No 4056/86

Regulation EEC No 4056/86 is anmcndcd as follows

ArtIcle is amended as follows

Paragraph Is replaced by the following

Breach of an obligation

\Vhere the persons concerned are in breach of an obligation which pursuant to Article

attaches to the exemption provided for in ArtIcle the Commission may In order to put an

end to such breach and under the conditions laid down in Council Regulation EQ No 1/2003

of 16 December 2002 on the implementation of the rules on competition laid down in Articles

81 and 82 of the Treaty adopt decision that either prohibits them from carrying out or

requires
them to perform certain specific acts or withdraws the benefit of the block exemption

which they enjoyed

031 14.1.2003

Paragraph is amended as follows

In point the words under the conditions laid down In Section are replaced by the words

under the conditions laid down in Regulation EC No 1/2003

ii The second sentence of the second subparagraph of point ci is replaced by the following

At the same time it shall decide in accordance with Article of Regulation EQ No 1/2003
whether to accept commitments offered by the undertakings concerned with view inter alhL

to obtaining access to the market for non-conference lines

ArtIcle Is amended as follows

Paragraph is deleted

In paragraph the words pursuant to Article 10 are replaced by the words pursuant to Regulation

EQ No 1/2003

Paragraph is deleted

Article is amended as follows

In paragraph the words Advisory Committee referred to in Article are replaced by the words

Advisory Committee referred to in Article 14 of Regulation EQ No 1/2003

In paragraph the words Advisory Committee as referred to in Article 15 are replaced by the

words Advisory Committee relerred to in Article 14 of Regulation EC No 1/2003

Articles 10 to 25 are repealed with the exception of Article 133 which continues to apply to decisions

adopted pursuant to Article 813 of the Treaty prior to the date of application of this Regulation until

the date of expiration of those decisions

in Article 26 the words the form content and other details of complaints pursuant to Article appll

cations pursuant to Article 12 and the hearings provided for in Article 231 and are deleted

Article 39

Amendment of Regulation EEC No 3975/87

Articles to 19 of Regulation EEC No 3975/87 are repealed with the exception of Article G3 which

continues to apply to decisions adopted pursuant to Article 813 of the Treaty prior to the date of applica

tion of this Regulation until the date of expiration of those decisions
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Article 40

Amendment of Regulations No 19/65/EEC EEC No 2821/71 and EEC No 1534/91

Article of Regulation No 19/65/EEC Artlde of Regulation EEC No 2821/71 and Artide of Regula
tion EEC No 1534/91 are repealed

Article 41

Amendment of Regulation EEC No 3976/87

Regulation EEC No 3976/87 is amended as follows

Article is replaced by the following

Article

The Commission shall consult the Advisory Committee referred to in Article 14 of Council Regulation

EQ No 1/2003 of 16 December 2002 on the Implementation of the rules on competition laid down in

Articles 81 and 82 of the Treaty before publishing draft Regulation and before adopting Regula

tion

OJL 14.1.2003p

Article is repealed

Article 42

Amendment of Regulation EEC No 479/92

Regulation EEC No 479/92 is amended as follows

Article 5is replaced by the following

Article

Before publishing the draft Regulation and before adopting the Regulation the Commission shall

consult the Advisory Committee refrred to in Article 14 of Council Regulation EQ No 1/2003 of 16

December 2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of

the Treaty

OJ 4.12003

Article is repealed

ArtIcle 43

Repeal of Regulations No 17 and No 141

Regulation No 17 is repealed with the exception of Article 83 whIch continues to apply to decisions

adopted pursuant to Article 813 of the Treaty prior to the date of application of this Regulation until the

date of expiration of those decisions

Regulation No 141 is repealed

References to the repealed Regulations shall be construed as references to this Regulation

Article 44

Report on the application of the present Regulation

Five years
from the date of application of this Regulation the Commission shall report to the European

Parliament and the Council on the functioning of this Regulation in particular on the application of Article

116 and Article 17

On the basis of this report the Commission shall assess whether it is appropriate to propose to the Council

revision of this Regulation
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Article 45

Entry into force

This Regulation shall enter Into force on thc 20th day following that of Its publication in the Offi cml Journal

of the European Corntnirnities

It shall apply from May 2004

This Regulation shall be binding in Its entirety and directly applicable in all Member States

Done at Brussels 16 December 2002

For the Council

The President

FISCHER BOEI
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COMMISSION REGULATION EC No 773j2004

of April 2004

relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the

ECTreaty

Text with EEA relevance

THE COMMISSION OF THE EUROPEAN coMMUNmES

Having regard to the Treaty establishing
the European Com

munity

Having regard to the Agreement on the European Economic

Area

Having regard to Council Regulation EC No 1/200 of 16

December 2002 on the Implementation of the rules on compe
tition laid down In Articles 81 and 82 of the Treaty and In

particular
Article 33 thereof

After consulting the Advisory Committee on Restrictive Prac

tices and Dominant Positions

\Vhereas

RegulatIon EQ No 1/2003 empowers
the Commission

to regulate certain aspects of proceedings for the applica

tion of Articles 81 and 82 of the Treaty It is necessa

to lay down rules concerning the Initiation of procee

ings by the Commission as well as the handling of

complaints and the hearing of the
parties

concerned

According to Regulation EC No 1/2003 national

courts are under an obligation to avoid taking decisions

which could run counter to decisions envisaged by the

Commission in the same case According to Article

116 of that Regulation national competition authori

ties are relieved from their competence once the

Commission has initiated proceedings for the adoption

of decision under Chapter lii of Regulation EQ No 1/

200 in this context It is important that courts and

competition authorities of the Member States are aware

of the initiation of proceedings by use Commission The

Commission should therefore be able to make public Its

decisions to Initiate proceedings

Before taking oral statements from natural or legal

persons who consent to be interviewed the Commission

should Inform those persons of the legal basis of the

Interview and its voluntary nature The persons Inter

viewed should also be informed of the purpose of the

interview and of any record which may
be made in

order to enhance the accuracy of the statements the

persons Interviewed should also be given an opportunity

to correct the statements recorded Vhere Information

gathered front oral statements Is exchanged pursuant to

Article 12 of Regulation EQ No 1/2003 that Informa

tion should only be used In evidence to Impose sanc

tions on natural persons where the conditions set out in

that Article are fulfilled

Pursuant to Article 231d of Regulation BC No 1/

2003 fines may be imposed on undertakings and asso

ciations of undertakings where they fall to rectify
within

the time limit fixed by the Commission an incorrect

incomplete or misleading answer given by member of

theIr staff to questions In the course of inspections It is

therefore necessary to provide the undertaking

concerned with record of any explanations given and

to establish procedure enabling it to add any rectifica

tion amendment or supplement to the explanations

given by the member of staff who is not or was not

authorised to provide explanations on behalf of the

undertaking The explanations given by member of

staff should remain in the Commission file as recorded

during the Inspection

Complaints are an essential source of information for

detecting Infringements of competition rules It is Impor

tant to define clear and efficient procedures for handling

complaints lodged with the Commission

Its order to be admissible for the purposes of Article of

Regulation EQ No 12003 complaint must contain

certain specified
information

in order to assist complainants in submitting the neces

saiy facts to the Commission form should be drawn

up The submission of the information listed In that

form should be condition for complaint to be treated

as complaint as referred to In Article of Regulation

BC No 1/2003

Natural or legal persons having chosen to lodge

complaint should be given the
possibility to be asso

ciated closely with the proceedings Initiated by the

Commission with view to finding an infringement

However they shottld not have access to business secrets

or other confidential information belonging to other

parties
involved in the proceedings

Complainants should be granted the opportunity of

expressing their views If the Commission considers that

there are insufficient grounds for acting on the

complaint Where the Commission
rejects complaint

on the grounds that competition authorIty of

Member State is dealing with it or has already done so

it should inform the complainant of the identity of that

authority

OJ 4.1.2003 RegulatIon as amended by Regulation EQ
No 411/20040 68 6.3.2004
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10 In order to respect the rights of defence of undertakings

the Commission should give the parties concerned the

right to be heard before It takes decision

11 ProvIsion should also be made for the hearing of

persons who have not submitted complaint as referred

to in Article of Regulation tIC No 1/2003 and who

arc not parties to whom statement of objections has

been addressed but who can nevertheless show suffi

cient interest Consumer associations that apply to be

heard should generally be regarded as having sufficient

interest where the proceedings concern products or

services used by the end-consumer or products or

services that constitute direct Input Into such products

or services Where It considers this to be useful for the

proceedings the Commission should also be able to

invite other persons to express their views In writing

and to attend the oral hearing of the
parties to whom

statement of objections has been addressed Where

appropriate it should also be able to invite such persons

to express their views at that oral hearing

17 This Regulation aligns the procedural ruies In the trans

port sector with the general rules of procedure in all

sectors Commission Regulation EQ No 2843198 of 22

December 1998 on the form content and other details

of applications and notifications provided for itt Council

Regulations EEC No 1017/68 EEC No 4056/86 and

EEC No 397587 applying the rules on competition to

the transport sector should therefore be repeaied

38 Regulation EQ No 1/2003 abolIshes the notification

and authorisation system Commission Regulation tIC

No 3385/94 of 21 December 1994 on the form

content and other details of applications and notifica

tions provided for In Council Regulation No 17

should therefore be repealed

HAS ADOPTED THIS REGULATION

CHAPTER

12 To improve the effectiveness of oral hearings the

HearIng Olficer should have the power to allow the

parties concerned complainants other persons invited

to the hearing the Commission services and the authori

ties of the Member States to ask questions during the

hearing

When granting access to the file the Commission should

ensure the protection of business secrets and other confi

dential information The categoty of other confidential

information includes information other than business

secrets which may be considered as confidential insofar

as its disclosure would
significantly

harm an undertaking

or person The Commission should be able to request

undertakings or associations of undertakings that submit

or have submitted documents or statements to
Identify

confidential information

14 Where business secrets or other confldentiai information

are necessaiy to prove an infringement the Commission

should assess for each Individual document whether the

need to disclose Is greater than the harm which might

result from disclo5ure

15 In the interest of legal certainty minimum time-limit

for the various submissions provided for in this Regu

lation should be laid down

16 This Regulation replaces Commission Regulation tIC

No 284298 of 22 December 1998 on the hearing of

parties
in certain proceedings under Articles 85 and 86

of the tIC Treaty which should therefore be repealed

Article

Subject-matter and scope

This regulation applies to proceedings conducted by the

Commission for the application of Articles St and 82 of the

Treaty

Article

Initiation of proceedhigs

The Commission may decide to initiate proceedings with

view to adopting decision pursuant to Chapter lii of Regu
lation EQ No 12003 at any point in time but no later than

the date on which it issues preliminaty assessment as referred

to in Article 91 of that Regulation or statement of óbjec

lions or the date on which notice pursuant to Article 274 of

that Regulation is published whichever is the earlier

The Commission may make public the Initiation of

proceedings In any appropriate way Before doing so it shall

Inform the parties concerned

SCOPE

CHAPTER Ii

iNITIATION OF PROCEEDINGS

OJI 354 30.1 2.1 998 18
OJ 354 30.12.1998 22

OJ 377 31.121994 p.28
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The Commission may exercise its powers of investigation

pursuant to Chapter of Regulation EC No 1/2003 before

initiating proceedings

The Commission may reject complaint pursuant to

Article of Regulation EQ No 1/2003 without initiating

proceedings

Ankle

Admissibility of complaints

Article

Power to take statements

Where the Commission interviews person with his

consent in accordance with Articie 19 of Regulation EC No 1/

2003 it shall at the beginning of the interview state the legal

basis and the
purpose

of the interview and recali its voiuntaiy

nature It shall also inform the person interviewed of its inten

tion to make record of the Interview

The interview may be conducted by any means including

by telephone or electronic means

The Commission may record the statements made by the

persons interviewed in any fonn copy of any recording shall

be made available to the person interviewed for approval

Where necessaty the CommIssion shall set time-iiniit within

which the person interviewed may communicate to It any

correction to be made to the statement

Article

Oral questions during inspections

When pursuant to Article 202e of Regulation EQ No

1/200 officials or other accompanying persons authorised by

the Commission ask representatives or members of staff of an

undertaking or of an association of undertakings for explana

tions the explanations given may be recorded in any form

copy of any recording made pursuant to paragraph

shall be made available to the undertaking or association of

undertakings concerned after the inspection

In cases where member of staff of an undertaking or of

an association of undertakings who is not or was not

authorised by the undertaking or by the association of under

takings to provide explanations on behalf of the undertaking or

association of undertakings has been asked for explanations

the Commission shall set time-limit within which the tinder-

taking or the association of undertakings may communicate to

the Commission any rectification amendment or supplement

to the explanations given by such member of staff The rectifi

cation amendnwnt or supplement shall be added to the expla

nations as recorded pursuant to paragraph

Natural and
legal persons shall show

legitimate
interest

In order to be entitled to lodge compiaint for the purposes of

Article of Regulation EQ No 1/2003

Such complaints shall contain the Information required by
Form as set out In the Annex The Commission may

dispense with this obligation as regards part of the information

Including documents required by Form

Three paper copies as well as if possible an electronic

copy of the complaint shall be submitted to the Commission

The compiainant shall also submit non-confidential version

of the complaint if
confidentiality is claimed for any part of

the complaint

Complaints shall be submitted in one of the officiai

ianguagcs of the Community

Article

Participation of complainants in proceedings

Where the Commission issues statement of objections

reiatlng to matter in respect of which It has received

complaint It shall provide the complainant with copy of the

non-confidential version of the statement of objections and set

time-limit within which the complainant may make known

its views in writing

The Commission may where appropriate afford complai
nants the opportunity of expressing their views at the oral

hearing of the parties to which statement of objections has

been issued if complainants so request in their written

comments

Article

Rejection of complaints

Where the Commission considers that on the basis of the

information in its possession there are Insufficient grounds for

acting on complaint it shall inform the complainant of its

reasons and set time-limit within which the complainant may
make known Its views in writing The Commission shall not be

obliged to take Into account any further written submission

received after the expiry of that time-limit

If the complainant makes known its views within the

time-limit Set by the Commission and the written submissions

made by the complainant do not lead to different assessment

of the compiaint the Commission shall
reject

the complaint by
decision

if the complainant fails to make known Its views within

the time-ilmit set by the Commission the complaint simail be

deemed to have been withdrawn

CHAPTER IV

HANDLING OF COMPLAINTS

Cl-IA VEER III

INVESTIGAI1ONS BY THE COMMiSSiON
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Ankle

Access to information

Where the Commission has inlormed the complainant of

it.s Intention to reject complaint pursuant to Article 71 the

complainant may request access to the documents on which

the Commission bases Its provisional assessment For this

purpose the complainant may however not have access to

business secrets and other confidential information belonging

to other
parties

Involved in the proceedings

The documents to which the complainant has had access

In the context of proceedings conducted by the Commission

under Articles 81 and 82 of the Treaty may only be used by
the complainant for the purposes of

judicial or administrative

proceedings for the application of those Treaty provisions

Article

Rejections of complaints pursuant to ArtIcle 13 of Regu
lation EC No 1/2003

Where the Commission rejects complaint pursuant to Article

13 of Regulation EC No 112003 it shall inform the complai

nant without delay of the national competition authority which

Is dealing or has already dealt with the case

ArtIcle 10

Statement of objections and reply

The CommissIon shall inform the parties concerned iii

writing of the objections raised
against

them The statement of

objections shall be notified to each of them

The Commission shall when notifying the statement of

objections to the
parties concerned set timelimit within

which these
parties may inform it In writing of their views The

Commission shall not be obliged to take Into account written

submissions received after the expiry of that time-limit

The
parties may in their written submissions set out all

facts known to them which are relevant to their defence

against the objections raised by the Commission They shall

attach any relevant documents as proof of the facts set out

They shall provide paper original as well as an electronic

copy or where they do not provide an electronic copy 28

paper copies of their submission and of the documents

attached to it They may propose that the Commission hear

persons who may corroborate the facts set out In their submis

sion

Article 11

Right to be heard

The Commission shall give the
parties

to whom it has

addressed statement of objections the opportunity to be

heard before consulting the Advisory Committee referred to in

Article 141 of Regulation EC No 112003

The Commission shall irs tts decisions deal only with

objections in respect of which the
parties

referred to in para

graph have been able to comment

Article 12

Right to an oral hearing

The Commission shall give the
parties

to whom it has

addressed statement of objections the opportunity to develop

their arguments at an oral hearing if they so request in their

written subnthsions

ArtIcle 13

Hearing of other persons

If natural or legal persons other than those referred to in

Articles and 11 apply to be heard and show sufficient

interest the Commission shall inform them In writing of the

nature and subject matter of the procedure and shall set time-

limit within which they may make known their views in

writing

The Commission may where appropriate invite persons

referred to In paragraph to develop their arguments at the

oral hearing of the
parties to whom statement of objections

has been addressed If the persons referred to in paragraph so

request in their written comments

The Commission may invite any other person to express

its views in writing and to attend the oral hearing of the
parties

to whom statement of objections has been addressed The

Commission may also invite such persons to express their

views at that oral hearing

ArtIcle 14

Conduct of oral hearings

Hearings shall be conducted by Hearing Officer in full

independence

The Commission shall invite the persons to be heard to

attend the oral hearing on such date as It shall determine

The Commission shall invite the competition authorities

of the Member States to take part in the oral hearing It may
likewise invite officials and clvii servants of other authorities of

the Member States

GIAPTER

EXERCISE OF ThE RIGHT TO BE HEARD
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Persons Invited to attend shall either appear in person or

be represented by legal representatives or by representatives

authorised by their constitution as appropriate Undertakings

and associations of undertakings may also be represented by

duly authorised agent appointed from among their permanent

staff

Persons heard by the Commission may be assisted by

their lawyers or other
qualified persons admitted by the

Hearing Officer

Oral hearings shall not be public Each person may be

heard separately or in the presence of other persons invited to

attend having regard to the legitimate Interest of the undertak

ings In the protection of their business secrets and other confi

denrial information

The Hearing Officer may allow the
parties

to whom

statement of objections has been addressed the complainants

other persons Invited to the hearing the Commission services

and the authorities of the Member States to ask questions

during the hearing

The statements made by enth person heard shall be

recorded Upon request tite recording of the hearing shall be

made available to the persons who attended the hearing

Regard shall be had to the legitimate interest of the
parties

in

the protection of their business secrets and other confidential

information

CHAPTER Vi

ACCESS TO ThE FILE AND TREATMENT OF CONFIDENTIAL
INFORMATION

Article 15

Access to the file and use of documents

If so requested the Commission shall grant access to the

file to the parties to whom it has addressed statement of

objections Access shall be granted after the notification of the

statement of objections

The right of access to the file shall not extend to business

secrets other confidential Information and internal documents

of the Commission or of the competition authorities of the

Member States The
right

of access to the file shall also not

extend to correspondence between the Commission and the

competition authorities of the Member States or between the

latter where such correspondence is contained In the file of the

Commission

Nothing iii this Regulation prevents the Commission

from
disclosing

and using Information necessary to prove an

infringement of Articles 81 or 82 of the Treaty

Documents obtained through access to the file

pursuant

to this Article shall only be used for the purposes of
judicial or

administrative proceedings for the application of Articles 81

and 82 of the Treaty

Article 26

Identification and protection of confidential information

Information Including documents shall not be communi
cated or made accessible by the Commission in so far as it

contains business secrets or other confidential Information of

any person

Any person which makes known its views pursuant to

Article 61 Article 71 Article 102 and Article 131 and

or subsequently submits further information to the Conunis

slots in the course of the same procedure shall
clearly identify

any material which it considers to be confidential giving

reasons and provide separate non-confidential version by the

date set by the Commission for making Its views known

Without prejudice to paragraph of this Article the

Commission may require undertakings and associations of

undertakings which produce documents or statements pursuant

to Regulation EQ No 1/200 to Identify
the documents or

parts
of documents which they consider to contain business

secrets or other confidential infonnatlon belonging to them

and to Identify the undertakings with regard to which such

documents are to be considered confidential The CommissIon

may likewise require undertakIngs or associations of undertak

ings
to Identify any part of statement of objections case

summary drawn up pursuant to Article 274 of Reguiation

EQ No 1/2003 or decision adopted by the Commission

which In their view contains business secrets

The Commission may set time-limit within which the under

takings and associations of undertakings are to

substantiate their claim for
confidentiality

with regard to

each Individual document or part of document statement

or part of Statement

provide the Commission with non-confidential version of

the documents or statements in which the confidential

passages are deleted

provide concise description of each piece of deleted Infor

mation

Jf undertakings or associations of undertakings fail to

comply with paragraphs and the Commission may assume

that the documents or statements concerned do not contain

confidential information

Article 17

Time-limits

In setting the time-lImits provided for In Article 33
Article 43 Article 61 Article 71 Article 102 and Article

163 the Commission shall have regard both to the time

required for preparation of the submission and to the urgency

of the case

CHAPTER Vii

GENERAL AND FINAL PROVISIONS
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The time-limits referred to In Article 61 Article 71 References to the repealed regulations shall be construed as

and Article 102 shall be at least four weeks However for references to this regulation

proceedings initiated with view to adopting interim measures

pursuant to Article of Regulation EC No 1/2003 the time-

limit may be shortened to one week Mide 19

The time-limits referred to in Article 33 Article 43 TransitIonal provisions
and Article 163 shall be at least two weeks

\Vhere appropriate and upon reasoned request made
Procedural steps taken under Regulations EQ No 2842/98 and

before the cxpiry of the
original time-limit time-limits may be

EQ No 2843/98 shall continue to have effect for the purpose

extended
of applying this Regulation

Article 18
ArtIcle 20

Repeals
Entry into force

Regulations EQ No 2842/98 BC No 2843/98 and BC No

3385/94 are repealed This Regulation shall enter into force on May 2004

This Regulation shall be binding in its
entirety

and directly applicable in all Member States

Done at Brussels April 2004

For the Commission

Mario MONTI

Member of the CommissIot
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ANNEX

FORM

COMPLAINT PURSUANT TO ARTICLE OF REGULATION EQ No 12003

Information regarding the complainant and the undertakings or association of undertakings giving rise

to the complaint

CIsc full details on the
Identity

of the
legal or natural person aubmItting the complaint Where the complainant is

an undertaking identify the corporate group to which it
belongs

and
provide concise overview of the nature and

scope of its business activities Provide contact person with telephone number postal
and e-mail-address from

which suppleissentary explanations can be obtained

Identify the undertakings or association of undertakings whose conduct the complaint relates to including

where applicable all available information on the
corporate group to which the undertakings complained of

belong and the nature and scope of the business activities pursued by them Tndicate the
position

of the consplai

nant vis-I-vis the undertakIngs or association of undertakings complained of e.g customer competitor

II Details of the alleged Infringement and evidence

Set out in detail the facts frotu which in your opinion it
appears

that there exists an infringement of ArtIcle 81

or 82 of the Treaty and/or Article 53 or 54 of the EEA agreement indicate in particular tlse nature of else
products

goods or services affected by the alleged infringements and explain where necessary the commercial relation

ships conceming these products Provide all available details on the agreements or practices of the undertakings or

associations of
underiakirsgs to which this complaint relates Indicate to the extent possible the relative market

positions
of the undertakings concerned by the complaint

Submit all documentation In your possession relating to or directly connected with the facts set out In the

complaint for example texts of
sgreensents

minutes of negotiations or meetings terms of transactions business

documents circulars correspondence notes of
telephone conversations... State the names and address of the

persons
able to

teatifr to the facts set out in the complaint and in
particular

of
persons

affected by the alleged

infringement Submit statistics or other data iii your possession
which relate to the facts set out in particular

where they show developments in the marketplace for example information
relating to prices

and
price trends

barriers to
entry

to the market for new suppliers etc.

Set out your view about Use geographical scope of the
alleged infringement

and
explain

where that is not

obvious to what extent trade between Member States or berweers the Community and one or more EFlA States

that are contracting parties
of the EEA Agreement may be affected by the conducr complained of

lii Finding sought from the Commission and legitimate Interest

Explain what finding or action you sre seeking as result of
proceedings brought by the Commission

Set out the grounds on whicis you ciaim legitimate interest as complainant pursuant to Article of
Regulation

EQ No 112003 State in
particular

how the conduct complained of affects you and
explain how in your view

Intervention by the Commission would be liable to remedy the
alleged grievance

IV Proceedings before national competition authorities or national courts

Provide full information abotit whether you have approached concerning the same or closely related
subject-

matters any other competition authority and/or whether lawsuit has been brought before national court if so

provide full details about the administrative or judicial authority contacted and your submissions to such

authority

Declaration that the information
given

in this forns and in tIme Annexes thereto is
given entirely

in good faith

Date and
signature



EXHIBIT 16



celex-txt 61999J0453 Page of

Avis jurldiqua Important

DA DE ETj ij Pi1 Hi 411 ii ROi

Site map LexAlert FAQ Help Contact Links

619990453

.udgment of the Court of 20 September 2001

Courage Ltd Bernard Crehan and Bernard Crehan Courage Ltd and Others

Reference for preliminary ruling Court of Appeal England and Wales Civil DivIsion United

Kingdom

Article 85 of the EC Treaty now ArtIcle 81 EC Beer tie Leasing of public houses Restrictive

agreement Right to damages of party to the contract

Case C-453/99

European Court reports 2001 Page 1-06297

BGI ES fc DA DE IE1I EL EN FR IGA IT ILVtL1IHUIM1I NL
p1.1

PT 1R01S1

htmlhtmlhtmlhtmlhtmlhtml html htmt html

Summary
Parties

Grounds
Decision on costs

peratlve prt

Keywords

Competition Agreements Contract liable to restrict or distort competition Right of party to the contract

to rely on the breach of ArtIcle 85 of the Treaty now ArtIcle 81 EC to obtain relief

EC Treaty Art 85 now Art 81 EC

CompetItion Agreements Contract liable to restrict or distort competition Right of party to the contract

to claim damages for loss caused by performance of that contract Limits

EC Treaty Art 85 now Art 81 EC

Summary

party to contract i/able to restrict or distort competition within the meaning ofArticle 85 of the Treaty

now Article 81 EC can rely on the breach of that provision to obtain relief from the other contracting party

see para 36 and operative part

The full effectiveness ofArtIcle 85 of the Treaty now Article 81 EC ano in part/cuiai the practical effect of

the prohibition laid down/n Article 851 would be put at risk If It were not open to any individual to claim

damages for loss caused to him by contract orby conduct ilable to restrict or distort competition Indeea the

existence of such rightstrengthens the working of the Community competition ru/es and discourages

agreements or practices which are frequently covert which are ilable to restrict or distort competition

Article 85 of the Treaty therefore precludes rule of national law under which party to contract I/able to

restrict or distort competition within the meaning of that pro v/s/on Is barred from c/aiming damages for loss

caused bypeformance of that contract on the sole ground that he claimant is party to that contract
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However In the absence of Community nj/es governing the matter it/s for the domestic legal system of each

Member State to designate the courts and tdbunals having Jurisdiction and to lay down tile detailed procedurai

ni/es govern/ag actions for safeguarding rights which lad/v/duals derive directly from Community law provided

that such ruies are not less favourable than those governing similar domestic actions pr/nc/pie of equl valence

and that they do not render practfcally impossible or excessively difficult the exercise of rights conferred by

Community law principle of effectiveness

Under those conditions Community law does not preclude national law from denying party who Is found to

bear signIficant responsIbility for the distortion of competition the right to obtain damages from the other

contracting party Under principle which Is recognised/n most of the legal systems of the Member States and

which the Court has applied/n the past litigant should not profit from his own unlawful conduct where this is

proven

In particular it/s for the national court to ascertain whether the party who daims to have suffered ioss thm ugh

condudlng contract that/s liable to restrict or distort competition found himself In markedly weaker position

than the other party such as seriously to compromise or even eliminate his freedom to negotiate the terms of

the contract and his capacity to avoid the loss or reduce its extent in particular by availing himseif in good time

of all the legal remedies ave/labia to him

see pares 26-27 29 33 36 and operative part 2-3

Parties

In Case C-453/99

REFERENCE to the Court under Article 234 EC by the Court of Appeal England amd Wales Civil Division for

preliminary ruling In the proceedings pending before that court between

Courage Ltd

arid

Bernard Crehan

and between

Bernard Crehan

and

Courage Ltd and Others

on the Interpretation of Article 85 of the EC Treaty now Article 81 EC and other provisions of Community law

THE COURT

composed of G.C Rodriguez Igleslas President Guimann Wathelet Rapporteur and Skouris

Presidents of Chambers D.A.O Edward .ann Sevón Macken and Colneric J.N Cunha Rodrigues

and C.W.A Timmermans Judges

Advocate General Mlscho

Registrar Hewlett Administrator

after considering the written observations submitted on behalf of

Courage Ltd by Green QC instructed by Molyneux Solicitor

Bernard Crehan by Vaughan QC and Brealey Barrister Instructed by Croft solicitor

the United Kingdom Government by .LE Collins acting as Agent and Parker QC

the French Government by Rispal-Belianger et Loosil-Surrans acting as Agents

the Italian Government by Leanza acting as Agent
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the Swedish Government by Nordling and Slmfors acting as Agents

the Commission of the European Communities by Wiedner acting as Agent and Khan Barrister

having regard to the Report for the Hearing

after hearing the oral observations of Courage Ltd represented by Green and Gray Barrister of Bernard

Crehan represented by Vaughan and Breaiey of the United Kingdom Government represented by 1E
Collins and Parker and of the Commission represented by Wiedner and Khan at the hearing on

February 2001

after hearing the Opinion of the Advocate General at the sitting on 22 March 2001

gives the following

Judgment

Grounds

By order of 16 July 1999 received at the Court on 30 November 1999 the Court of Appeal Engiand and

Wales Civil DivisIon referred to the Court for preliminary ruling under ArtIcle 234 EC four questions on the

interpretation of Article 85 of the EC Treaty now Article 81 EC and other provisions of Community law

The four questions have been raised in proceedings between Courage Ltd hereinafter Courage and Bernard

Crehan pubilcan concerning unpaid supplies of beer

Facts of the case and the questions referred for preiiminary ruling

In 1990 Courage brewery holding 19% share of the United Kingdom market in sales of beer and Grand

Metropolitan plc hereinafter Grand Met company with range of catering and hotel Interests agreed to

merge their leased public houses hereinafter pubs To this end their respective pubs were tran sferred to

Inntrepreneur Estates Ltd hereinafter IEL company owned in equal shares by Courage and Grand Met An

agreement concluded between IEL and Courage provided that all IEL tenants had to buy their beer exclusiveiy

from Courage Courage was to supply the quantities of beer ordered at the prices specified in the price ilsts

applicable to the pubs leased by IEL

IEL issued standard form lease agreement to its tenants While the level of rent could be the subject of

negotiation with prospective tenant the exclusive purchase obligation beer tie and the other clauses of the

contract were not negotiable

In 1991 Mr Crehan concluded two 20-year leases with IEL Imposing an obligation to purchase from Courage

The rent subject to five-year upward-only rent review was to be the higher of the rent for the immediately

preceding period or the best open market rent obtainable for the residue of the term on the other terms of the

lease The tenant had to purchase fixed minimum quantity of specified beers and IEL agreed to procure
the

supply of specified beer to the tenant by Courage at the prices shown in the latters price list

In 1993 Courage the plaintiff in the main proceedings brought an action for the recovery from Mr Crehan of

the sum of GBP 15 266 for unpaid deliveries of beer Mr Crehan contested the action on its merits contending

that the beer tie was contrary to Article 85 of the Treaty He also counter-claimed for damages

Mr Crehan contended that Courage sold its beers to independent tenants of pubs at substantially lower prices

than those in the price list Imposed on JEL tenants subject to beer tie He contended that this price difference

reduced the profitability of tied tenants drivIng them out of business

The standard form lease agreement used by Courage Grand Met and their subsidiaries was notified to the

Commission In 1992 In 1993 the Commission published notice under Article 193 of Council Regulation No

17 First Regulation implementing Articles 85 and 86 of the Treaty 03 English Special Edition 1959-1962

87 stating its intention to grant an exemption under Article 853 of the Treaty

That notification was withdrawn In October 1997 following the introduction by IEL of new standard form

lease agreement which was also notified to the Commission The new lease Is however not at Issue in the main

proceedings as the actions brought concern the operation of the beer tie under the old lease

10 The considerations which led the Court of Appeal to refer questions to the Court of Justice for preliminary
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ruling were as follows

11 AccordIng to the referring court English law does not allow party to an Illegal agreement to claim damages

from the other party So even If Mr Crehans defence that the lease into which he entered infringes Article 85 of

the Treaty were upheld English law would bar his claim for damages

12 Moreover in judgment which predated the present order for reference the Court of Appeal had held

without considering It necessary to seek ruling from the Court of Justice on the point that Article 851 of the

EC Treaty was Inten ded to protect third parties whether competitors or consumers and not parties to the

prohibited agreement It was held that they were the cause not the victims of the restrictIon of competition

13 The Court of Appeal points out that the Supreme Court of the United States of America held in its decision in

Perma Life Mufflers Inc International Parts Corp 392 U.S 134 1968 that where party to an

anticompetitive agreement Is in an economically weaker position he may sue the other contracting party for

damages

14 The Court of Appeal therefore raises the question of the compatibility with Community law of the bar in

English law to Mr Crehants claims set out at paragraph above

15 If Community law confers on party to contract liable to restrict or distort competition legal protection

comparable to that offered by the law of the United States of America the Court of Appeal points out that there

might be tension between the principle of procedural autonomy and that of the uniform application of

Community law

16 In those circumstances it decided to stay proceedings and refer the following questions to the Court of

Justice for preliminary ruling

Is Article 81 EC ex Article 85 to be interpreted as meaning that party to prohIbited tied house agreement

may rely upon that article to seek relief from the courts from the other contracting party

If the answer to Question Is yes Is the party claiming relief entitled to recover damages alleged to arise as

result of his adherence to the clause In the agreement which is prohibited under Article 81

Should rule of national law which provides that courts should not allow person to plead andfor rely on his

own illegal
actions as necessary step to recovery of damages be allowed as consistent with Community law

If the answer to Question Is that in some circumstances such rule may be Inconsistent with Community

law what circumstances should the national court take into consideration

The questions

17 By its first second and third questions which should be considered together the referring court is asking

essentially whether party to contract liable to restrict or distort competition within the meaning of Article 85

of the Treaty can rely on the breach of that provision before national court to obtain relief from the other

contracting party In particular It asks whether that party can obtaIn compensation for loss which he alleges to

result from his being subject to contractual clause contrary to Article 85 and whether therefore Community

law precludes rule of national law which denies person the right to rely on his own illegal actions to obtain

damages

18 If Community law precludes national rule of that sort the national court wishes to know by its fourth

question what factors must be taken Into consideration In assessing the merits of such claim for damages

19 It should be borne in mind first of all that the Treaty has created its own legal order which Is integrated into

the legal systems of the Member States and which their courts are bound to apply The subjects of that legal

order are not only the Member States but also their nationals Just as it imposes burdens on individuals

Community law is also Intended to give rise to rights which become part of their legal assets Those rights arise

not only where they are expressly granted by the Treaty but also by virtue of obligations which the Treaty

imposes In clearly defined manner both on Individuals and on the Member States and the Community

Institutions see the judgments In Case 26/62 Van Gend en Loos ECR Case 6/64 Costa ECR 585

and JoIned Cases C-6/90 and C-9/90 Francovich and Others ECR 1-5357 paragraph 31

20 Secondly according to Article 3g of the EC Treaty now after amendment Article 31 EC Article 85 of

the Treaty constitutes fundamental provision which Is essential for the accomplishment of the tasks entrusted

to the Community and In particular for the functioning of the internal market judgment In Case C-126/97 Eco
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SwIss ECR 1-3055 paragraph 36

21 Indeed the importance of such provision led the framers of the Treaty to provide expressiy In Article 852
of the Treaty that any agreements or decisions prohibited pursuant to that article are to be automatically void

Judgment in Eco Swiss cited above paragraph 36

22 That principle of automatic nullity can be relied on by anyone and the courts are bound by it once the

conditions for the application of Article 851 are met and so long as the agreement concerned does not justify

the grant of an exemption under Article 853 of the Treaty on the latter point see Inter aila Case 10/69

Portelange ECR 309 paragraph 10 Since the nullity referred to In Article 852 is absolute an

agreement which is null and void by virtue of this provision has no effect as between the contracting parties and

cannot be set up against third parties see the judgment in Case 22/71 BØguelin ECR 949 paragraph 29
Moreover It is capable of having bearing on all the effects either past or future of the agreement or decision

concerned see the judgment in Case 48/72 Brasserie de Haecht II ECR 77 paragraph 26

23 Thirdly it should be borne in mind that the Court has held that Article 851 of the Treaty and Article 86 of

the EC Treaty now Article 82 EC produce direct effects In relations between individuals and create rights for the

individuals concerned which the national courts must safeguard Judgments In Case 127/73 BRT and SABAM

ECR 51 paragraph 16 BRT and Case C-282f95 GuØrin Automobiles ommisslon ECR I-

1503 paragraph 39

24 It follows from the foregoing considerations that any Individual can rely on breach of Article 851 of the

Treaty before national court even where he is party to contract that Is liable to restrict or distort

competition within the meaning of that provision

25 As regards the possibility of seeking compensation for loss caused by contract or by conduct liable to

restrict or distort corn petition it should be remembered from the outset that in accordance with settled case-

law the national courts whose task It Is to apply the provisions of Community law in areas within their

jurisdiction must ensure that those rules take full effect and must protect the rights which they confer on

individuals see Inter alia the judgments in Case 106/77 Simmenthal ECR 629 paragraph 16 and In Case

C-213/89 Factortame 1990 ECR 1-2433 paragraph 19

26 The full effectiveness of Article 85 of the Treaty and in particular the practical effect of the prohibition laid

down In Article 851 would be put at risk If it were not open to any Individual to claim damages for loss caused

to him by contract or by conduct liable to restrict or distort comp etltion

27 Indeed the existence of such right strengthens the working of the Community competition rules arid

discourages agreements or practices which are frequently covert which are liable to restrict or distort

competition From that point of view actions for damages before the national courts can make sIgnificant

contribution to the maintenance of effective competition In the Community

28 There should not therefore be any absolute bar to such an action being brought by party to contract

which would be held to violate the competition rules

29 However in the absence of community rules governing the matter it Is for the domestic legal system of each

Member State to designate the courts and tribunals having jurisdiction and to lay down the detailed procedural

rules governing actions for safeguarding rights which individuals derive directly from Community law provided

that such rules are not less favourable than those governing similar domestic actions principle of equivalence

and that they do not render practically Impossible or excessively difficult the exercise of rights conferred by

Community law principle of effectiveness see Case C-261/95 Palmisaril ECR 1-4025 paragraph 27

30 In that regard the Court has held that Community law does not prevent national courts from taking steps to

ensure that the protection of the rights guaranteed by Community law does not entail the unjust enrichment of

those who enjoy them see in particular Case 238/78 Ireks-Arkady Council and Commission ECR 2955

paragraph 14 Case 68/79 Just ECR 501 paragraph 26 and Joined Cases C-441/98 and C-442/98

Micha1idIs ECR 1-7145 paragraph 31

31 SImilarly provided that the principles of equivalence and effectiveness are respected see Palmlsanl cited

above paragraph 27 Community law does not preclude national law from denying party who is found to bear

significant responsibility for the distortion of competition the right to obtain damages from the other contracting

party Under principle which is recognised in most of the legal systems of the Member States and which the

Court has applied in the past see Case 39/72 Corn mission Italy ECR 101 paragraph 10 litigant
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should not profit from his own unlawful conduct where this is proven

32 In that regard the matters to be taken into account by the competent national court Include the economic

and legal context In which the parties find themselves and as the United Kingdom Government rightly points

out the respective bargaining power and conduct of the two parties to the contract

33 In particular It Is for the national court to ascertain whether the party who claims to have suffered loss

through concluding contract that Is liable to restrict or distort corn petition found himself In markedly weaker

posItion than the other party such as seriously to corn promise or even eliminate his freedom to negotiate the

terms of the contract and his capacity to avoid the loss or reduce its extent In particular by availing himself In

good time of all the legal remedies available to him

34 ReferrIng to the Judgments in Case 23/67 Brasserie de Haecht ECR 127 and Case C-234/89 Deiimitis

ECR 1-935 paragraphs 14 to 26 the Commission and the United Kingdom Government also rightly point

out that contract might prove to be contrary to Article 851 of the Treaty for the sole reason that It is part of

network of similar contracts which have cumulative effect on competition In such case the party contracting

with the person controlling the network cannot bear significant responsibility for the breach of Article 85

particularly where in practice the terms of the contract were imposed on him by the party controlling the

network

35 Contrary to the submission of Courage making distinction as to the extent of the parties liability does not

conflict with the case-law of the Court to the effect that It does not matter for the purposes of the application of

Article 85 of the Treaty whether the parties to an agreement are on an equal footing as regards their economic

position and function see Inter alia Joined Cases 56/ 64 and 58/64 Consten and Grundig Commission

ECR 382 That case-law concerns the conditions for application of Article 85 of the Treaty while the questions

put before the Court In the present case concern certain consequences in civil law of breach of that provision

36 Having regard to all the foregoing considerations the questions referred are to be answered as follows

party to contract liable to restrict or distort competition within the meaning of Article 85 of the Treaty can

rely on the breach of that article to obtain relief from the other contracting party

Article 85 of the Treaty precludes rule of national law under which party to contract liable to restrict or

distort competition within the meaning of that provision Is barred from claiming damages for loss caused by

performance of that contract on the sole ground that the claimant is party to that contract

Community law does not preclude rule of national law barring party to contract liable to restrict or distort

competition from relying on his own unlawful actions to obtain damages where It is established that that party

bears significant responsibility for the dIstortion of competition

Decision on costs

Costs

37 The costs incurred by the United KIngdom French Italian and Swedish Governments and by the Commission

which have submitted observations to the Court are not recoverable Since these proceedings are for the

parties to the main proceedings step in the proceedtngs pending before the national court the decision on

costs is matter for that court

Operative part

On those grounds

THE COURT

in answer to the questions referred to it by the Court of Appeal England and Wales Civil Division by order of

16 July 1999 hereby rules

party to contract liable to restrict or distort competition within the meaning of Article 85 of the EC Treaty

now Article 81 EC can rely on the breach of that provision to obtain relief from the other contracting party

ArtIcle 85 of the Treaty precludes rule of national law under which party to contract liable to restrict or

distort competition within the meaning of that provision Is barred from claiming damages for loss caused by
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performance of that contract on the sole ground that the claimant is party to that contract

Community law does not preclude rule of national law barring party to contract liable to restrict or distort

competition from relying on his own unlawful actions to obtain damages where It Is established that that party

bears significant responsibility for the distortion of competition

Haut

gtbyJiieYbiications Office
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