EXHIBIT 6



! 6. Formal Procedure Prioy to an Adverse Decision

Developments during the course of the procedure. New facts or documents
may emerge during the cousse of the procedure. Where the Commission wishes
to rely upon these to the detriment of the undertakings, it may do so; provided
that those new matters are brought to the attention of the undertakings to enable
them to exercise effectively their tight to comment.58? There is no provision
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objections fresh documents which it considers support its argument, subject to
giving the undertakings the necessary time to submit their views on the subjece.568
Therefore, it is not necessary to restart the entire procedure, 3 although in certaiti
cases (for example, where substantial changes are made to the agreements or
practices the subject of the statement of objections), a second or supplementary
statement of objections may be issued.5™ Where information about the draft
decision is leaked to the media before the decision is adopted, this will not resule
in the annulment of the decision unless it can be shown that the leak affected the
Advisory Committee or the College of Commissioners. " . R

4812

Advisory Comtmittee. Before taking any decision under Article 81 or 82
findingan infringement or non-applicability, imposing interim measures, accept-
ing commirments, imposing fines or periodic penalty payments, or withdrawing
the benefit of a block exemption, the Commission. must consult the, Advisory

o prove the infringement: para 348 (further appeal dismissed, Case C-397/03P drcher Danjels
didland v Commission [2006) ECR 1-4429, [2006) 5 CMLR 230). o

567 Cases 200/80, etc, Misique Diffission Frangaise v Commission ( Pioneer) [1 983] ECR 1825,
[1983]} 3 CMLR 221 {evidence to support a longer peried of infringement); FEDET4R (n 559,
. above) paras 6774 (further specific complaints covering the same conduct as gave rise to the

riginal SO). In Far Eastern Freight Conference (n 538, above) para 447, the CFI held that a party
could not complain of a breach of its rights of defence when the Commission relied on the party’s
wn argumentin response to the statement of abjections: a party had to expect that the Commission
ould take into account thearguments put to it. [n 2 case where the number of extra documents put
10 the parties was small, one month was enough tisae for comments: Case T-9/99 HEB Commtission
20021 ECR 11-1487, paras 345-346. o L

568 Case'T-334/94 Surrid v Commission (1998] BCR1I-1439, (1998] 5 CMLR 195, paras40-41;
CaseT-23/99 LR AF 1998 v Commission [2002) BCR 11-1705, [2002] S CMLR 571, para 190,

569 Sec, eg FEDETAB (0559, above) (further SO covering new complaints unnecessaty); Ploncer
n 567, above) paras 28-29 (sufficient if opportunity to comment duting the oral hearing); Case
07182 ABEG v Commission [1983] ECR 3151, [1984] 3 CMLR 325, para 29 (able in fact to come
enton document). - - .. T e s -
570 FEDETAB (n 539, above); Case 71/74 Frubo v Commission (1975} ECR: 563, [1975] 2
CMLR 123 (second SO on amended agreements unnecessary on che facts). See also Case T-328/03
02 (Germany) v Commission [2006) ECR 1-1231, [2006) 5 CMLR 258, para 98: Comugisston’s
failure to adap ies analysis of the effect of the agreement to take account of amendments to the
agreement made during the course of the investigation vitiated its assessment, resulting in the
annulment of the decision: . o " o

578 Case C-338/00P Volkswagen v Commission [2003). ECR 1-9189, [2004] 4 CMLR 351,
- paras 163-165. oo ”

1259

13.106

which prevents the Commission from sending to the parties after the statementof . L

13.107
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EUROPA - Rapid - Press Releases hitp://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/08/83...

EUROPA > Press Room > Press Releases Cantact | Search on EUROPA

ﬁg RSS gulddav Expross i] Recent Press Releases [Selecla toplc Search
Antitrust: Commission carries out inspections in the Central Processing Unit (CPU) and PC sector
Reference: MEMO/068/83 Date: 12/02/2008
# Register HYML EN
¥ Documantation FDF: BN
DOC: EN
=+ What's New
+ pall MEMO/08/83
Brussels, February 12'1 2008
# About ?
Antitrust: Commisslon canries out inspections in the Central Pracessing Unit (CPU) and PC sector
The European Commlssion can confirm that on 12th February 2088, Commission oﬂu:lals carried oul unannouncod lnspectrons 91 the
Ises of a fe er of Central Procosslng Units (CPUs} and a number of p P (PC) 1 The Ci hasr ¥
!o believe that the d may have viofated EC Trealy rules on fctive busi practices {Article 81} and/or abuse of a

dominant market posltlon {Article 82).
Tha Commission officials were accompanied by thelr counterparts from the relevant natlonal competition authorities.

Surprise inspections are a preliminary step in Investigations Into suspected infringements of EC competition [aw. The fact that the European
Commisston carries out such Inspections does not mean that the companies are guilty of antl-competitive behavlour; nor does it prejudge the
outcome of the Investigation itself. The Evropean Commission respects the rights of defence, In particular the right of companles to be heard In
antitrust proceedings.

There Is no strict deadline to completae such investigations. Thelr duratlon depends on a number of factors, Including the complexity of each ¢ase,
the extent to which the undertakings concerned co-operate and the exerdse of the rights of defence.

Tofl 4/4/2008 4:56 PM
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{Adts whose publicatlon #s obligatory)

COUNCIL REGULATION {BC) No 1/2003
of 16 December 2002

on the implementation of the rules on competition taid down In Articles 81 and 82 of the Treaty

(Text with BHA relevance)

TRE CQUNCIL OR THE BUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 83 thereof,

Having rcgard 1o the proposal from the Commission (1),

Having regard to the opinion of the Buropean Parllament {3,

Having regard to the opinion of the European Economic and Social Comnittee {),

Whereas:

1]

@

6

0

In order to cstablish a system which ensures that competition in the comman wmarket Is not
distoried, Aniicles 81 and 82 of the Treaty must be applied effectively and uniformly in the Commu-
nity. Councll Regulation No 17 of 6 February 1962, First Regulation implementing Asticles 81 and
82 () of the Treaty (), has allowed a Community competitlon policy o develop that has helped 10
disseminate 3 competition culture within the Community, In the fight of expetience, however, that
Regulation should now be replaced by legislailon deslgned to meet the challenges of an integrated
market and a future enlzrgement of the Community,

In particular, there is a need ¢o rethink the arrangements for applylng the excepilon from the prohi-
bition on agreements, which restrict cormpetition, lald down In Aricle 81(3) of the Treaty, Under
Asticle 83(2)(b} of the Treaty, account must be taken in this regard of the need 1o ensure effective
sxgcrvlslon, en the one hand, and to simplify administration to the greatest possible extent, on the
other.

The eentralised scheme set up by Regulation No 17 no Tonger secures a halance berween those two
objectives. 1t hampers application of the Cammunity compeiition rules by the courts and competi-
tion autheritics of the Member States, and whe system of notification it involves prevents the
Commisston {rom concentrating its resources an curbing the most serfous Inftingements, Iy also
imposes considerable costs on undertakings,

The present system should thercfore be replaced by a direcily applicable exception system in which
the competition autharitics and coutts of the Member States have the power to ap 2! nat only
Astice B1(1) and Article 82 of the Treaty, which have dircct spplicability by virwe ofpt e casc-law
of the Courl of Justice of the Buropean Communities, but also Article 81(3) of the Treaty.

{Y O] C 365 E, 19.12.2000, p. 234,
0! o} C 72, 21,3,2002, p. 305,

ol. C 155, 29.5.2001, p. 73,
(Y}

¢ title of Regulation No 17 has been adjusted to take account of the renumbering of the Anticles of the EC Treaty,

in accordance with Article 12 of the Trealy of Amsterdany; the origlnal reference was to Attlckes 85 and 26 of the

Treaty.
() O] 1)?' 21.2,1962, p. 204762, Regulatlon as Jast amended by Regulacion {EC) No 1216/1999 {O] I, 148, 15.6.1999,
e S)
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In order to ensure an effective enforcement of the Conununity competition sules and av the same
time the respect of fundamental rights of defence, this Regulation should regulate the burden of
proof under Articles 81 and 82 of the Trealy. It should be for the party or the authority alleging an
infringement of Ariicle 81(1) and Anticle 82 of the Treaty to prove the existence thereof to the
requited legal standard, It should be for the undertaking or assoclation of undertakings Invoking the
benelit of a defence against & finding of an infingement to demonstrate {o the required legal stan-
dard that the conditions for applying such defence are satisficd. This Regulation affects ncither
national rules on the standard of proof nor cbligations of campetitlon autharities and courts of the
Member States to asceriain the rcravant facis of a case, provided that such tules and obligations are
compatible with general principles of Community law.

In order to ensure that the Community competltion rules are epplied effectively, the competition
authoritfes of the Member States should be associated more closely with their application. To this
end, they should be empowered o apply Community faw.

WNational courts have an essential part to play In applying the Community campetition yules, When
deciding disputcs between private lndlvldua{;, they protect the subjective rghts under Community
law, for example by awarding damages to the viciims of nfringements. Tﬁc role of the national
couris here conplements thai of the competition authosdiies of the Member States. They should
therefore be allowed o apply Articles 81 and 82 of the Treaty In full,

In order to ensure the clfective enforcement of the Community competition rules and the proper
functioning of the cooperation mechanisms contained in this Regulatlon, it s necessary to oblige
the competition authorities and courts of the Member Stales to also apply Anticles 81 and 82 of the
Treaty where they apply nattonal competittors faw 1o agreensenis and pracices which may aflect
trade between Member States. In order to create a level playing field for agreaments, decislons by
assoclations of underiakings and concerted practices within the internal market, it is also necessary
to determine pursuant te Article 83{2)(c} of the Treaty the relationship between nadonal laws and
Community competifon law, To that effect it Is necessary to provide that the application of national
competition laws Lo agrecinents, decisions or concerted practices within the meaning of Artcle
B1{1) of the Treaty may not lead to the prohibltion of such agreements, decislons and concerted
practices If they are not also prohibited under Community competition law. The notions of agree-
ments, decisions and concerted praciices are autonomous concepts of Community conipetition Jaw
covering the coordination of behavlour of undertakings on the matket as interpreted by the
Community Courts, Member States should not under this Regulation be precluded from adopting
and applying on thelr terriory steicier natfonal competition taws which prohibic or Impose sanc-
tons on unilateral conduct engaged in by undenakings, These stricter national laws may include
provistons which prohibit or impose sanctions on abusive behaviour toward economically depen-
dent undertakings. Furthermore, this Regulation dees not apply to natlonal laws which impose ¢rim-
inal sanctions on natural persons except to the extent that such sanctions are the nieans whereby
competition rules applying to undertekings are enforced,

Articles 81 and 82 of the Treaty have as their objective the protection of competition on the market.
This Reguladon, which is adopted for the hnplementation of these Treaty provisions, does not
preclude Member States from Implementing on thelr terdtory nationat legislation, which protects
other legltimate Interests provided that such leglslation is compatible with general principles and
other provisions of Community law. In so far as such pational legislation pursues predominantly sn
objective different from that of protecting compelition on the mackes, the competitton authorities
and cousts of the Member States may apply such legisfation on thelr terditery, Accordingly, Member
States tniay under this Regulaton Implement on thelr terrtory mational leglslatton that prohibits or
Imposes sanctions on acis of unfair rading practice, be they unilateral or contraciual, Such legista-
tion pursues a specific objective, irrespective of the actval or presumed effects of such acis on
competition on the market, This Is particularly the case of kegtslation which prohibits underiakings
{rom imposing on thelr {rading pariners, obialning or attempting 10 obtain from them terms and
conditions that are unjustificd, ﬁisproporﬁonatc or without consideration.
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(10) Regulations such as 19/65/EEC (), (EEC) No 282171 (), {EEC) No 3976/87 {’), (EEC) No 1534{
91 ("), or {EEC) No 479/92 {) empower the Commission to apply Aricle B1(3) of the Treaty by
Regulation to centaln categories of agreentents, decisions by assoclations of undertakings and
concerted praciices, In the areas deflned by such Regulations, the Commission has edopred and may
contlnue to adopt so called block’ exemption Regufations by which it declares Article 81(1) of the
Treaty inapplicable to categories of agreements, decisions and concerted praciices. Where agree-
ments, decisions and concerted practices to which such Regulatlons apply nonetheless have effects
that are Incompatlble with Article 81(3) of the Treaty, the Commission and the competitfon authori-
tles of the Member States should have the power to whthdraw I a partlcular case the beneflt of the
block exemption Regulation,

(11}  For It 1o ensure that the provislons of the Treaty are applfed, the Commission should be able 10
address declsions to undettakings or asseclations of undentakings for the purpose of binging to an
end Infringements of Astlcles 87 and 82 of the Treaty. Provided there 1s 2 legitimate interest in
doing so, the Commission should slso be able to adopt decisfons which find that an infringement
has been commitied tn the past even if it does not impose 2 fine. This Regulation should also make
expliciy provision for the Commission’s power 1o adopt declsions ordering Interim measures, which
has been acknowledged by the Court of fustice.

(12)  This Regulation should make explicit provision for the Commission's power to Impose any reredy,
whether behavioural or structural, which is necessary to bring the infringement effectively 10 an
end, having reﬁard to the principle of proportionality. Structural remedles should only be imposed
either where there 1s no equally effective behavioural remedy or where any equally effective beha-
vioural remedy would be more burdensome for the undestaking concemed than the struciural
remedy. Changes to the structure of an undertaking as it existed before the infringement was
committed would only be proportionate where there Is a substantial risk of a lasting or repeated
Infringement that derives from the very structure of the undertaking.

(13)  Where, in the course of proceedings which might lead to an agreement or practice belng prohibited,
undertakings offer the Commission commbiments such as 10 meet its concemns, the Commission
should be able to adopt declsions which make those commitments binding on the undertakings
concerned. Commltment decistons showld find that there are no longer grounds for action by the
Commission without concluding whether or not there has been or stlﬁ Is an Infringement, Commit-
ment decisions are withaut prejudice to the powers of competition authorities and courts of the
Member States 10 make such a finding and decide upon the case. Commitment declsions are not
appropriate In cases where the Comunission Intends to impose a fine.

(%} Counclf Regulatton No 19]65fEEC of 2 March 1965 on the applicatlon of Asticle 81{3) (The titles of the Regulations
have been adjusted to take account of tic renumbering of the Articles of the EC Treaty, It accordance wuﬁ Article
12 of the Treaty of Amsicrdam; the original reference was to Antlcle B5(3) of the Treaty} of the Treaty to certain cate-

ores of agresments and concested practices (OF 36, 6,3,1965, p, 533), Regulatlon as Jast amended by Regulation
C) No 12 5{1999 (O] L 148, 1561999, p. 1

 Cotmell Regulation (EEC) No 2821f71 of 20 December 1371 on the application of Auicle 8143) (The tkles of the
Rcﬁ:llattom have been adjusted to take aceount of the renumbering of the Anicles of the EC Treaty, In accordance
with Ankle 12 of the Treaty of Amsterdam; the vrginal refereace was to Anticle 85(3) of the Trealy) of the Treaty
1o categories of sgreements, decisious and conterted practices (OF L 285, 29,12.1971, p. 46). Regulation as fast
amended by the Act of Accession of 1994,

() Cowcll Regulation (EEC) No 3976/87 of 14 December 1987 on the application of Aniicle 81(3) (The titles of the
Re%;ﬂauons have been edjusted 10 take account of the renumbering of e Antisles of the EC Treaty, in accordance
with Anlcle 12 of the Treaty of Amsterdam; the original reference was te Antlcle 85(3) of the Trealy) of the Treay

1o cextaln catc‘gorlrs of sgreements and cancerted practices In the alr iranspott sector {Of L 374, 31,12,1987, p, 9{
Regulatlon as fast amended by the Act of Accession of 1994,

( Councjit Rc%u)allon (ﬁf(& No'1534/91 of 31 May 1991 on the nrplfmion of Anticle 81{3) (The titles of the Regula-
tlons have been ’1{1‘“ to ¢ake account of the renumbering of the Anlcles of the BC Treaty, in accordance With
Anticle 12 of the Tyeaty of Amsterdam: the oxiglnal reference was ta Asticle 85(3) of the Treaty) of the Treaty 1o
certaln categories of agreements, decistons end conceried ;mutcs in the Ipsurance sector {0) L 143, 7.6.1991, p. 1).

{3 Councit Reguatlon &F.E() No 479/92 of 25 Februsry 1992 on the applicatton of Article 81(3) (The thles of the Regu-
fatlons have been adjusted 10 take account of the renumberng of the Articles of the EC Treaty, in accordance with
Article 12 of the Treaty of Amsterdam; the ariginal reference was te Aticle 85 3? of the Treaty} of the Treaty to
certaln caregories of agreements, decislons and concerted pracilces betwesn liner shipping companics {Consortla) {0}
L 55, 29.2.1993, p. 3). Regulatton amended by the Act of Accession of 1994,




L4

Official Jousnal of the Buropean Communitics

4.1.2003

(19

{15)

{1}

(7

(18}

(19

(20}

In exceptional cases whera the publle Interest of the Community so requires, it inay also be expe-
dient for the Commission to adopt & decision of a declaratory nature finding that che prohibidon in
Article 81 or Article 82 of the Treaty does not apply, with a view to clarifying the law and ensuring
fts consistent application throughout the Community, in particular with regard to new types of
agreements or practices that have not been sctiled In the exisling case-law aud administrative prace
tice.

‘The Commission and the competitlon authorides of the Member States should form cogether a
network of public authorites applying the Commiunity competition rules In close cooperation. For
that purpose it Is necessiry to set up anangements for fnformation and cansaltation, Further modal-
{ties for the cooperation within the network will be laid down and revised by the Commission, in
close cooperation with the Member States,

Notwithstanding any nattonal proviston 1o the contrary, the cxchange of Infornation aud the use of
such Informatton in evidence shoukl be allowed between the members of the network even where
the informatlon ts confidential. This information may be used for the applicaion of Articles 81 and
82 of the Treaty as well as for the paralle] spplication of national competition law, provided that the
latter application relates to the same case amr does not lead to a different outcome. When the nfor-
matlon cxchanged Is used by the receiving authority to impose sanctions on undeytakings, chere
should be no other limlt to the use of the informaton than the obligation to use it for the purpose
for which it was sollected given the fact that the sanctlons imposed on underiakings arc of the same

In all systems. The rights of defence enjoycd by undertakings in the varous systems can he
constdered as sufficiently cquivalent. However, as regards natural persons, they may be subject 1o
substantially different types of sanctlons aceoss the varlous systems, Where that is the case, it is
necessary 1o enstire that Information can only be used If it has been collected in a way which
respects the same level of ﬁrotection of the sghts of defence of natural persons as provided for
under the national rules of the recelving authority.

If the competition rules are to be applied consistently and, ar the same time, the network is to be
managed in the best possible way, it 1 essential to vetain the rule that the compettiton authorities of
the Member States are automatically relieved of thelr competence if the Commission {nitlates its
own proceedings, Where 2 competition authority of a Member State Is already acting on a case and
the Commission fntends to initiate proceedings, it should endeavour to do 5o a5 soon as possible,
Before Initiating proceedings, the Commission should consuly the natfonal awthority concerned.

To ensure that cases are dealt with by the most appropriate anthorities within the network, a geaeral
provision should be laid down allowing a competition authority te suspend or close a case on the
ground that another authority is dealing with it or has aiready dealt with i1, the objective being that
each case should be handled by a slnf!c authority. This provision should not prevent the Commis-
slon from refecting a complaint for lack of Community Interest, as the case-law of the Court of
Justice has acknowledged it may do, even il no other competitlon authority has indicated its Juten-
tion of dealing with the case,

The Advisory Connntitee on Restrictive Praciices and Dominant Positions set up by Regulation No
17 has functloned in 2 very satisfactory manner., It will it well Into the new system of decentrallsed
application. 1t Is necessary, therefore, to bulld upon the rules lald dawn by Regulation No 17, while
Improving the effectiveness of the organisational arrangemnents. To this end, It would be expedient
10 allow opintons 1o be dellvered by wiliten procedure, The Advisory Commituee should 2)so be able
to act as & forum for discussing cases that are being handled by the competitfon authordtics of the
Mfmbcr States, sa as to help safeguard the consistent application of the Community competition
rules,

The Advisory Commiuee should he composed of representatives of the competition authoritles of
the Member States, Por meetings in which general Issuies are being discussed, Member States should
be able to appoint an additional represenative, This Is without prejudice to members of (he
Committee belng assisted by other experts from the Member States.
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Consistency in the application of the competition nles also requires that arrangements be cstab-
lished for cooperation between the courts of the Member States and the Commission, This Is rele-
vant for all counts of the Member States that apply Asticles 81 and 82 of the Treaty, whether
applying these rules in lawsuits bebween private pariles, acilng as public enforvers or 4s review
courts, In particular, national couris should be able (o ask the Commission for information or for its
opinion on polnis concerning the application of Community competition law. The Commission aud
the competition authoritics of the Member States should also be able to submit writien or oral
observations to courts called upon to apply Article 81 or Asticle 82 of the Treaty. These observa-
Hons should be submitted within the framcwork of natlonal procedural sufes and praciices Including
those safeguarding the tights of the parties, Steps should therefore be tzken to ensure that the
Commisslon and the competition authoritles of the Member States are kept sufficientty well
informed of procecdings before national courts,

In order to ensure compllance with the principles of fegal certainey and the uniform applicaiion of
the Community competition rules In a system of parallel powers, confliciing decisions must be
avolded. It is Kg’ereforc necessary to clarify, in accorcfancc with the casc-aw of the Count of Justice,
the eifects of Commission decisions and proceedings on courls and competition authoritfes of the
Member States. Commiuuent decislons a(ﬁ)pled by the Commission do not affect the power of the
courts and the competition authoritles of the Member States to apply Articles 81 and 82 of the
Treaty.

The Commission should be empowered throughout the Community to require such infornation to
be supplied as §s necessary to detect any agreement, dectsion or concerted practice prohibited by
Anticle 81 of the Treaty or any abuse of 4 dominant position prohibited by Ariice 82 of the Treaty,
When complying with a declsion of the Commisslon, undmakin%s cannot be forced to admit that
th? have commitied an Infriingement, but they are In any cvent obliged to ahswer factual questions
and to provide documents, even if this informatlon may be used to establish against them or against
another undertaking the exlstence of an infiingement,

The Commission should also be empowered to nderiake such inspections as are necessary to detect
any agreement, decision or concerted Xracuce prohiblted by Artidle 81 of the Treaty or any abuse of
4 dominayu positton prohibited by Article 82 of the Treaty. The competition anthoritics of the
Member States should cooperate acilvely In 1he exercise of these powers,

The detection of infringements of the competition rules is growing ever more difficult, and, In order
to protest compelition effectively, the Commission’s powers of Investigatfon need to be supple-
mented. The Commisslon should in particular be cmpowered to intesview any persons who may he
in possession of uselul information and to record the statements made. In the course of an inspec-
tlon, officials suthorised hy the Commisston should be copowered to affix seals for the period of
time necessary for the Inspection, Seals should normally not bs affixed for more than 72 hours, OM-
chals authordsed by the Commission should also be empowered to ask for any information relevant
10 the subject matier and purpose of the inspection,

Experience has shown that there are cases where business records are kept in the homes of directors
or other people working for an undentaking. In order 1o safeguard the effectiveness of tnspections,
therefore, oﬂ‘:ciais and other persons authorlsed by the Commisslon should be empowered to enter
any premises where business records may be kept, Including private homes, However, the exercise
of this Jatter power should be subject to the auchorisation of the judicial authorlty.

Without prejudice 1o the case-law of the Court of Justice, it is useful to set out the scope of the
control that the national Judiclal authority may carry out when It authorises, as foreseen by national
faw including as a precautionary measure, assistance from law enforcement awthoritles in order to
overcome possible oppositton on the part of the undentaking or the execution of the deciston to
catry out inspections in non-business premiscs, It results from the case-Taw that the national judicial
authority may In particular ask the Commisslon for fusther informaton which 5t needs to carry out
its comira} and in the absence of which it could refuse the authorisadon. The case-law also confirms
the competence of the national couns to control the application of natlanal rules governing the
implementation of coercive measuwes,
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Tn order to help the competitlon authoritles of the Member States to apply Articles 81 and 82 of
the Treaty cffcctively, it Is expedient to enable them to assist one another by carryfng out inspections
and other fact-finding measures,

Compliance with Anticles 81 and 82 of the Treaty and the fullilment of the obligations imposed on
undertakings and associailons of undertekings under this Regulatton should be enforceable by means
of fines and periodic penalty payments, To that end, appropriate levels of fine should also be lald
down for Inflingements of the procedural rules,

Tn order to ensure effective recovery of fincs imposed on assoclatlons of undertakings for Infringe-
ments that they have commitied, it is necessary to lay dawn the conditions on which the Contmis-
sion may require payment of the fine [rom the mcmgcts of the association whese the association is
not solvent. In delng so, the Commission should have regard to the relative size of the undertakings
belonging to the association and in particular to the situation of small and medium-sized enterprises.
Payment of the fine by one or several members of an assoclation is without prejudice to rufes of
national Jaw that provide for recovery of the amount paid from other members of the assoclation,

The rules on pedods of limitatlon for the imposition of fincs and perdodic penalty payments were
fald down In Covncll Regulation (EEC) No 2988/74 ('), which also concerns penaliles in the feld of
transport. In 2 sysicm of parallel powers, the acts, which may interrupt 3 limitation period, should
include procedural steps taken independently by the competiton authority of a Member State. To
clavify the legal framework, Rcﬁulaﬂon {EEC) No 2988/74 should therefore be amended 1o prevent
ft applyin'g to oatters covered by this Regulation, and this Regulation should include provisions en
pertods of Jimitatlon.

The undertakings concerned should be accorded the sight o be heard by the Commission, third
partles whose Interests may be affected by a decision should be given the opportunity of submiting
thefr observations beforchand, and the decisfons 1aken should be widely publicised, While ensuring
the rights of defence of the undertakings concerned, in pariicular, the right of access 10 the flle, it is
essentfal thas business secrets be protected, The conftdentiality of information exchanged in the
newvork should likewisc be safeguarded.

Since )l decisions 1zken by the Commisston under this Regulation are subject 1o review by the
Coust of Justice in accordance with the Treaty, the Court of Jusiice should, in accordance with
Artlcle 229 thercof be given unllmited jurisdiction in respect of decisions by which the Commission
imposes fines or periodic penalty payments,

The principles lald down Iy Articles 81 and 82 of the Treaty, as they have been applicd by Regula-
tton No 17, have given a central role to the Community bodics, This central role should be retained,
whilst assoclating Lhe Member States morc ¢loscly with the application of the Communlty competi-
tion rules. In accordance with the principles of subsidiarity and proportlonality as set out in Article
5 of the Treaty, this Regulation does not go beyond what Is necessary In order to achicve fts objecs
tive, which is to allow the Community competition rules to be applied effectively,

In order to attaiy a proper cnforcement of Community competition law, Member States should
designate and empower authorities to apply Acticles 81 and 82 of the Treaty as public enforvers,
They should be sble to designate adminkstrative as well as judicial authonitles to carry out the
various funcilons conferred upon competition authorlties in this Regulation, This Regulaton recog-
nises the wide varfation which cxists in the public enforcoment systems of Member States, The
effects of Ariicle 11{6) of this Regulation shoufd apply to sl compeitlon authotities. As an excep-
tlon to this gencral rule, where 8 prosecuung autﬁomy brings a case before a separate judicial

) Councll Regulation (EEC) No 298874 of 26 November 1974 conceming Kmitatton perlods in procecdings end the
enforcement af sanctlons under the sules of the European Econemk Communlty rehailing to transport and compalk
tion (O] L 319, 29.12.1974, p. 1),
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authority, Asticte 11{6) should apply to the prosecuting authority subject to the conditions in Article
35{4) of this Regulation, Where these condftions are not fulliifed, the general rule should apply, In
any case, Anifcle 11{6} should not apply 1o courts insofar as they are zciing as review courts,

{36)  As the case-Jaw has made ft clear that the competition rules apply to transport, that sector should
be made subject to the procedural provistons of this Regulation. Councll Regulation No 141 of 26
November 1962 exempting transport from the application of Regulation No 17 () should therefore
be vepealed and Regulailons (EBC) No 1017/68 (), (FEC) No 4056/86 () snd (EEC) No 3975/87 ()
should he amended tn order to defete the specific procedural provisions they comain,

(37)  This Regulatian respects the fundamental rights and observes the principles recognised In particular
by the Charter of Fundamental Rights of the Euroican Unlon, Accordingly, this Regulation should
he interpreted and applied with respect 10 those rights and principles.

{38) Lcgal certalnty for undertakings operating under the Community competitfon rules confributes 1o
the promotion of Innovatton and investment, Where cascs give Hse to genuine uncertainty because
they present novef or unresolved questions for the application of these nules, individual undenakings
may wish 1o seek informal guldance from the Commisslon. This Regulation is without prejudice to
the ability of the Commission to jssue such Informal guldance,

HAS ADOPTED THIS REGULATION:

CHAPTER {

PRINCIPLES

Atide 1
Appllcation of Ariicles 81 and 82 of the Trealy

1. Agreements, decislons and concerred practices caught by Article 81(t) of the Treaty which do not
salisfy the conditions of Anticle 81(3) of the Treaty shall be prohibited, no prior decision to that effect
being required.

2,  Agreements, decisions and concerled practices caught by Article 81{1) of the Treaty whick safsfy the
condtions of Article 81(3) of the Treaty shall not be prohibited, no prior decision to thar effect being
required,

3,  The abuse of a dominant posiion referred to In Article 82 of the Treaty shall be prohibited, no prior
decision to that effect being required.

(7 Of 124, 28.11.1962, p. 2751}62; Regulation as last amended by Regulation No 1002/676EC {0} 306, 16.12.1947,

P 1)

{) Council Regufation {EEC) No 101 7;68 of 19 July 1968 applying wules of competitlon to (ranspost by rall, road and
tnland watenwvay (Q) L 175, 23.7.1968, p, 1), Regulation as last amended hy the Act of Acgession of 1994,

() Council Regulatlon {BEC) No 4056/86 of 22 December 1986 laylng down detailed sles for the application of Aut-

cles 81 and 82 (The vitle of the }'(lc%uhtlon has been adjusted to take account of 1he renumbering of the Articles of

the EC Treaty, in accordance with Anticle 12 of the Trealy of Amsterdam; the original reference was to Arfeles 85
and 86 of the Treaty) of the Treaty 1o maritime transpost (O) L 378, 31.12,1986, p. 4). Regulation as Jast amended
Iéy the Act of Accession of 1994,

{9 Council Regulation {EEC} No 3975/87 of 14 December 1987 Iayiné down the procedure for the application of the
{8'_ 374, 31.12,1987, p. i). Regulation as last

rules on ¢omperition to undentsklngs In the aitr ranspont sector {
emended by Regulation (EEC) No 2410[92 (O] 1 240, 24.8.1992,p.
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Atticle 2
Burden of proof

In any natlonal or Community proceedings for the application of Articles 81 and 82 of the Treaty, the
burden of proving an inftingement of Anticle 81{1) or of Article 82 of the Treaty shall rest on the patty or

the authority alleging the infringement, The undertaking or association of underiakings claiming the benefit

?fl ‘,;}u:jclc 81(3) of the Treaty shall bear the burden of proving that the condifons of that paragraph ere
uifilled,

Article 3
Relationship between Articles 81 and 82 of the Treaty and national competition Jaws

1. Where the competition authorities of the Member States or national courts apply natonal competi-
tion law to agreements, decisions by associations of undertakings or concerted practices within the
meaning of Article Bl(iLof the Treaty which way affect trade between Member States within the meaning
of that proviston, they shall also apply Arilcle 81 of the Treaty to such agreements, decislons or concerted
practices. Where the competition authoritics of the Member States or national courts apply natlonal
competition faw to any abuse prohibited by Acticle 82 of the Treaty, they shalt also apply Axticle 82 of the
Treaty.

2, ‘The application of nationzl competition law may not lead to the prohibiton of agreements, decistons
by associations of undertakings or concerted practices which may affect trade between Member States but
which do nat restrct competition within the meaning of Arttcle &1(1) of the Treaty, or which fullil the
condltions of Aniicle 81{3) of the Treaty ar which are covered by a Regulailon for the application of Article
81{3) of the Treaty. Member States shall not under this Regulation be precluded lrom adopting and
applying on their terrtory stricter national laws which prohibit or sanction nnilateral canduct engaged in
by undestakings,

3. Without prejudice to general principles and other provisions of Community law, paragraphs 1 and 2
do not apply when the competion authorities and the courts of the Member States apply national merger
vomirol laws nor do they preclude the application of provisions of national law that predominantly pursue
an objective different from that pursued by Artiefes 81 and 82 of the Treaty.

CHAPTER I}

POWERS

Anticde 4
Powers of the Commlssion
For the purpose of applying Artcles 81 and 82 of the Treaty, the Commisslon shall have the powers
pravided for hy this Regulation. :
Aticle 5
Powers of the compstition ruthoritles of the Member States

The competition authoritics of the Member States shall have the power o apply Articles 81 and 82 of the
Treaty In Individual cases. Por this purpose, acling on thelr own initiative or on & complaint, they may take
the following decislons:

— requhiing that an Infringement be brought te an cnd,

— ordeting inteim measures,
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— accepting commitments,

~~ imposing (nes, periodie penalty payments or any other penslty provided for in thelr national law,

Wheee on the basis of the information In thelr possession the conditions for prohhition are not inet they
may fikewise decide that there are no growunds for aciion on thelr past,

Akl 6
Powers of the national courts

National courts shalf have the power to apply Articles 81 and 82 of the Treaty.

CHAPTER 111

COMMISSION DECISIONS

Anlde 7
Finding and termination of infringement

1. Where the Commission, acting on a complaltit or on its own initiative, finds that there is an Infringe-
ment of Article 81 or of Axticle 82 of the Treaty, it may by decisfon require the underniakings and associa-
tions of undertakings concerned to bring such Infringement to an end. For this purpose, It may Impose on
them any behavioural or structural reinedies which are proportionate to the infringement committed and
necessary to bring the Infiingement effectively to an end. Strictural remedics can only be Imposed elther
where there Is no equally effective behavioural remedy or where any equally effective behavioural remedy
wauld be more burdensome for the undentaking concemed than the structural remedy. If the Commission
has a legiimate interest in dolng so, it may also flnd that an infringement has been committed in the past,

2. Those entitled to lodge a complaint for the purposes of paragraph 1 are natural or legal persons who
can show a legitimate Inteyest and Member States.
Atticle 8
Interim measures

1, In cases of urgency due ta the tisk of serious and frreparable damage to competition, the Cominis-
sion, acting on iis own initiative may by decision, on the basis of a pritia facle finding of infringement,
order Interim measures,

2. A decision under paragraph 1 shall apply for & specified periad of time and may be renewed in so far
this #s necessary and appropriate.

Anlele 9
Comntitments

3. Where the Commission inteuds to adopt a decision requiting that an Infringement be brought 1o an
end and the undertakings concerned offer commitments to meet the concerns expressed to them by the
Commlssfon in jts prclimfna? assessment, (he Commission may by decision make thosc commitmenis
binding on the undenakings. Such a decision may be adapted for z specified period and shall conclude that
there are ho longer grounds for action by the Commission,




L0

n) Official Journat of the Buropean Communitles

4.12003

2, The Commisslon may, upon request or on ts own initfative, reopen the proceedings:
(8} where there has been a material change in any of the facts on which the deciston was based;
b} where the undertakings conceened act contrary to their cominitments; or

{e) where the decision was based on incomplete, incorrect or misleading Informatton provided by the
partics,

Aticle 10
Finding of inapplicability

Where the Community public Interest relating to the application of Anlcles 81 and 82 of the Treaty so
requires, the Commilssion, acilng on Its own inilfative, may by decision find that Asdcle 81 of the Treaty Is
not applicable to an agreciment, 8 decision by an association of underiakings or a concerted practice, eitler
because the conditfons of Article 81{1) of the Treaty are not fulfilled, or because the conditions of Artlcle
81(3) of the Treaty are satisfied.

The Commisston may likewise make such a finding with reference to Ardele 82 of the Treaty.

CHAFIER IV

COOPERATION

Antlee 11
Cooperation between the Commission and the competition authorities of the Member States

1. The Commission and the competition authorities of the Member States shall apply the Community
competition sules in close caoperation,

2. The Commission shall transmit fo the competition authorities of the Memher States coples of the
most important documents it has collecied with a view 1o app(yinlil Anticles 7, 8, 9, 10 and Adlicle 29{1).
At the sequest of the competition authority of a Member State, the Comimission shall provide it with a
copy of oau:r existing documents necessary for the assessment of the case,

3. The competition authoritics of the Member States shall, when acting under Article 81 or Anicle 82
of the Treaty, inform the Commisston in wiiting before or without delay after commencing the first formal
Investigative measure, This information may also be made avallable (o the competition authoriiies of the
other Member States,

4. Nolater than 39 days before the adoption of a decision requirdng that an Infringemens be brought to
an end, accepting commitinents or withdrawing the benefit of a block exemption Repulatlon, the competi-
tlon authorities of the Member States shall inform the Commission, To that clfect, they shall proyide the
Comntission with a sumnary of the case, the envisaged decislon or, in the absence thereof, any other docu-
meat ndleating the proposed course of action. This Informatton may also be made available to the compe-
tdon authorities of the other Member States, At the request of the Comimission, the acting compelition
authority shall make available to the Commission other documents it holds which ace necessary for the
assessment of the case. The nformation supphed to the Cominission may be made avalfable to the compe-
titton authorltics of the other Member States. Nattonal competition suthorities may also exchange between
themsclves inforniation necessary for the assessment of a case that they are dealing with under Asticle 81
or Article 82 of the Treaty.

5. The competiion authorities of the Member States may consult the Commission on any case involving
the appflcatien of Community law.




41,2003

Offictal Journal of the Buropean Communities

LI

6, The inkiation by the Commisslon of procecdings for the adoption of a decislon under Chapter Hi
shall relleve the competition authorities of the Member States of thelr competence to apply Articles 81 and
82 of the Treaty. If a competition authordty of & Member Siate is already acting on a case, the Commission
shall only Inttiate proceedings after consulting with that national competition awthority,

Article 12
Bxchange of information

1. For the purpose of applying Articles 81 and 82 of the Treaty the Commission and the compeililon
anthoritles of the Memher States shall have the ‘mwcr to pravide one another with and usc in evidence
any matter of fact or of law, including confidentlal infarmation.

2. Information exchanged shall only be used In evidence for the purpose of applying Amnicle 81 or
Anticle 82 of the Treaty and in yespect of the subject-matter for which it was collected ﬁy the transmitting
authority, However, where natlonal competifon Jaw is applied In the same case and in parallel to Commu-
ity competition Jaw and does not lead to a different outcome, information exchanged wnder this Article
may also bo vsed for the application of nasional competition faw.

3, Information exchanged pursuant to paragraph 1 can only be used in evidence to impose sanctions
on natural persons where:

— the law of the transmitting authority foresces sanctions of a shntlar kind In relation to an infringement
of Article 81 or Article 82 of the Treaty or, In the absence thereof,

— the information has been collected in a4 way which respects the same level of protection of the rights of
defence of natural persons as provided for under the national rules of the receiving authority. However,
fn this case, the information exchanged cannot be used by the receiving authority 10 Impose custodtal
sanctions.

Artidle 13
Suspension or termination of proceedings

1. Where competition authorities of 1wo or more Member States have received a complaint or are
acting on their own inftiative under Article 81 or Article 82 of the Treaty against the same agreement,
decision of an assaciation or practice, the fact that one authority Is dealing with the case shall be suficient
grounds for the others 10 suspend the procecdings before them or to rcject the complaint, The Commission
ma !l'l]cewlsc veject a complaint on the ground that 8 competition authority of a Member Stare i3 dealing
witn ¢he case.

2. Where & compretition authority of a Member State or the Comnilssion has recelved a comphaint
agalnst an agreement, decislon of an assoclation or practice which has already been dealt with by another
competitlon awshorlty, It may reject it

Artidle 14

Advisory Comimittee

1. The Commission shalt consult an Advisory Commiitee on Restrictive Practices and Dominant Posi-
tons prior o the taking of any decision under Anticles 7, 8, 9, 10, 23, Axticle 24{2) and Article 29(1).

2. ¥or the discussion of fndividual cases, the Advisory Committes shall be camposed of representatives
of the competition authorities of the Member States. For meetings in which Issucs other than individual
cases are being discussed, an addilonal Member State representative competent in comnpetition matters
may be appointed. Representatives may, if unable to attend, be replaced by other representatives.

[p——
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3, The consultation may 1ake place at a meeting convened and chaired by the Commlssion, held not
earller than 14 days after dispatch of the notice convening ir, together with a summary of the case, an indi-
cation of the most important decuments and a preliminary draft declslon. In respect of declsions pursuant
10 Article 8, the meeting may be held seven days afier the dispatch of the operative part of a draft decision.
Where the Commission dispatches a notice convening the meeting which gives a shorter period of notice
than those specified above, the mieeting may take place on the proposed date In the absence of an objec-
tlon by any Member Staie, The Advisory Commitice shall deliver a wiltten opinion on the Commisslon’s
preliminary draft decision. It may deliver an opinton even If some members are absent and are not repre-
sented. At the request of one or several members, the positlons stated In the opinlon shall be reasoned.

4, Consultatlon may also tzke place by written procedure. However, {ff any Member State so 1equests,
the Commission shall convene 2 meeting. In case of written procedure, the Commisslon shall determine a
time-limit of not {ess than 14 days within which the Member States are to put forward their observations
for ¢ivculation 1o all other Member States, In case of declslons to be taken pursuant to Anticle 8, the time-
limit of 14 days Is replaced by seven days, Where the Commission determines a timelimit for the writien
procedure which is shorter than those specifled above, the proposed time-iimir shall be applicable In the
absence of an objfection by any Member State.

5. The Commission shall take the utmost account of the opinion delivered by the Advisory Commlttee,
1t shall inforns the Commitiee of the manner in which hs opinlon has been taken into account,

6. Where the Advisory Committec delivers a written opinion, this opinlon shall be appended to the
draft decision. I the Advisory Commiitee recommends publication of the opinlon, the Commilssion shall
<carry ont such publication taking Into account the Jegitimiate Interest of undexakings Int the protection of
thelr business secrets,

7. At the request of a compeitifon authorlty of a Member State, the Comumlsston shall include on the
agenda of the Advlsory Commitiee cases that are being dealt with by 8 compeiition authority of a Member
State under Article 81 or Article 82 of the Treaty, The Comnilssion may also do so on iis owa initiative.
Tn elther case, the Commiission shall inform the competition authority coneeried.

A request may In particular be made by a compethiion authority of a Member State in respect of a case
where the Commission Intends to Initfate proceedings with the effect of Article 11{6).

The Advisory Committee shall not fssue opinfons on cases dealt with by compeiition authordties of the
Member States. The Advisory Commiliee may also discuss general {ssues of Community competiion law.

Articl 15
Cooperation with natlonal courts

1, In proceedings for the application of Article 81 or Article 82 of the Treaty, courts of the Member
States may ask the Commisslon to tzansmlt to them Informacdon in fis possession or its oplnfon on. ques-
tions concenting the application of the Community competition niles,

2. Momber States shall forward to the Commission a copy of any written judgment of natfonal courts
deciding on the arpl!callon of Article 81 or Asticle 82 of the Treaty, Such copy shall be forwarded without
delay after the full written judgment is notified 1o the partics,

3, Competition authoritics of the Member Sates, acting on thelr own initiative, may submit written
observaifons to the nadonal cours of their Member State on fssues relaing o the application of Anicle 81
or Article 82 of the Treaty. With the permission of the court in question, they may also submit ora} obser-
vatlons to the nationsl courts of thelr Member Siate. Where the coherent application of Ariicle 81 or
Asticle 82 of the Treaty so requires, the Conunission, acling on its own initiative, may submit written
observations to courls of the Member States. With the permission of the court in question, &t may also
make oral observations,

For the purpose of the preparation of thele observations only, the competition authontles of the Member
States and the Commission may request the relevant court of the Member State to transmit or ensute the
transmission to them of any documenis necessary for the assessment of the case,
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4, This Article is without prejudlce 1o wider powers to make observations before courts conferred on
competition authoritles of the Member States under the law of 1helr Member State.

Antlcle 16
Uniform applicetion of Community competition law

1. \When mational courts rule on agreements, declstons or practices under Anticle 81 or Ariicle 82 of the
Treaty which are already the subject of 2 Commission declsion, they canstor take declsions nmning counter
ta the declsion adopted by the Commission. They must also avold giving decislons which woulﬁ conflict
with a declsion contemplated by the Commisslon In proceedings it has initizted, To that ¢ffect, the national
coust may assess whether it Is necessary 1o stay ts proceedings, This obligation is withour prejudice to the
tights and obligattons under Article 234 of the Treaty.,

2. When competition authorities of the Member States rule on agreements, decisions or practices under
Article 8) or Article 82 of the Treaty which are already the subject of a Commission declston, they cannot
take declsions which would run counter to the decision adopted by the Commission.

CHAPTER ¥

POWERS OF INVESTIGATION

Atlcle 17
Investigations Into seetors of the economy and info types of agreements

1. Where the trend of trade between Member States, the sigidity of prices or other circumstances
suggest that competition may he restricted or distarted within the common market, the Commission may
conduct fis Inquiry into a particular secior of the cconomy or into a parifcular type of agreements across
various scctors. In the course of that inquiry, the Commission may request the undertakings or assoclarions
of undestakings concerned to supply the information necessacy for glving effect to Articles 81 and 82 of
the Treaty and may carry out any Inspections necessary for that purpose.

The Commission mar In panticular request the undertakings or assoclations of undertakings concemed to
communicate to it all agreements, declslons and concested practices,

The Commission may publish & report on the results of its inqulry into pariicular sectors of the economy
o particular types of agreemients across various sectors and invite comments from Interested partles,

2, Anicles 14, 18, 19, 20, 22, 23 and 24 shall apply mutalls mutandis.

Artlcle 18
Requests for information

1. In order to cary out the dulles assigned to it by this Regulation, the Commission may, by simple
regiest or by decision, require undertaklngs and assoclations of undertakings to provide all necessary nfor-
matlon,

2, When sending a simple request for Information to an undertaking or assocfation of undertakings, the
Commission shall state the fegal basts and the purpose of the request, spectfy whar informarion fs required
and fix the Ume-imit within which the information Is to be provided, and the penalifes provided for in
Article 23 for supplying Incorreet or wisleading tnformation,
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3. Where the Commission requires undertakings and associarions of undertakings 1o supply Information
by decision, it shall state the Icg:ﬂ basis and the purpose of the request, specify what information s
required and Nx the time-Himit within which 11 Is 10 be provided. It shall also indicate the penallies provided
for In Axticle 23 and indicate or Impose the penaldes provided for fn Article 24. It shall fucther Indicate
the right to have the declston reviewed by the Court of Justice,

4, The owners of the underiekings o thelr representatives and. in the case of legal persons, companies
or flrms, or associations having no legal personality, the persons aushorised to represent them by law or
by their constitution shall supply the information requested on behall of the undertaking or the association
of undertakings concemed. Lawyers duly authorised to act may supply the information on behalf of their
cliex!us& The latcer shall remain fully sesponsible IF the information supplied is Incomplete, incorrect or
misicading.

5. The Commission shall withowt deley forward a copy of the simple request or of the deciston to the
competition autharity of the Member State itt whose territory she seat of the underiaking or assecladon of
undentakings s siteated and the competition authorlty of the Member State whose tersitory Is affected.

6. At the request of the Commisslon the governments and competition autherties of the Member States
shall lprovid«: the Commisston with all necessary infonmation 1o carty out the duties assigaed 10 it by this
Regalation,

Anilez 19
Power to take statements

1. In order to cary out the dutics assigned to it by (his Regulation, the Commission may interview any
natural or legal person who consents to be Interviewed for the purpose of collecting information relating
ta the subject-matter of an investigation.

2. Where an interview pursuant to paragraph 1 Is conducted in the premiscs of an undenaking, the
Comtission shall infonn lge compeiliion autherity of the Member State in whose terrltory the Interview
takes place, If so requested by the competition authority of that Member State, Its officlals may assist the
offictals and other accompanying persons authorised by the Commission to conduct the interview.

Anlde 20
The Commission’s powers of inspection

1. In order to carry out the ditles assigned to It by this Regulation, the Commission may conduct all
necessary Inspections of undertakings and associations of undertakings.

2. The oflicels and other accompanying persons authorlsed by the Conunission to conduct an inspec-
tlon are cmpowered:

(8} to enter atty premiscs, Jand aud means of transport of undertakings and associations of undertakings;

(b} to examine the books and ather records related 1o the business, irvespective of the medivm on which
they are stored;

{9) to tzke or obraln in any form coples of or extracis from such books or records;

{d 10 sea) any business premises and books or records for the period and to the extent necessary for the
inspection;

{) to ask any representative or member of staff of the widenaking or association of undertakings for
explanations on facts or documents relaiing to the subjec-matter and purpose of the inspection and to
vecord the answers.
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3. The officlals and other accompanying persons authorised by the Commission to conduct an Inspecs
tlon shall cxercise their powets upon productlon of a written authotisation specifying the subject matier
and purpose of the Inspection and the penalites provided for in Ariicle 23 in case the production of the
required books er other records related to the business is incomplete or where the answers to questions
asked under paragtaph 2 of the present Atitele are fncorrect or misleading. In good time before the tnspec-
tion, the Commission shall give notice of the inspection 1o the competitlon authority of the Member State
In whose territory it Is to be conducted.

4. Underiakings and sssoclations of undertakings are required 1o submit to inspections ordered by deci-
sion of the Commissfon. The decision shall specily the subject maver and purpose of the inspectlon,
appaini the date on which 1t Is o begin and indicate the penaltles provided for in Articles 23 and 24 and
the right to have the decision reviewed by the Court of Justice. The Commission shall take such declsions
al’tefi conzulung the competition authority of the Member State In whose territory the lnspection is (o be
canducted.

S.  Officials of as well as those authorised or appolnted by 1he competition awthority of the Member
State in whose territory the inspection is to be conducted shall, at the request of that authority or of the
Commission, actively assist the officials and other accompanying persons autherised by the Commission,
To this end, they shall enjoy the powers specified in paragraph 2,

6. Where the officials and other accompanying persons authorised by the Commission find that an
undertaking opposes an inspection ordercd pursuant to this Aricle, the Member State concerned shall
afford them the necessary assisiance, requesting wheve appropriate the assistance of the pollce or of an
equivalent enforcement authority, so &s to enable them to conduct thelr inspection.

7. 1 the assistance provided for in paragraph 6 requires awthorisation from a judlclal awthority
according to naional rules, such authorisation shall be applicd for, Such authorisarion may also be applied
for as a precautionary measure,

8. Where authorisation as referzed 1o In paragraph 7 is applled for, the national judicial authority shall
control that the Conunisslon decision s authentic and thac the coerclve measures envisaged are ncither
arbitrary vor cxcesslve having regard to the sub{cc; watter of the fnspection. In its control of the propor-
tlonality of the tocrcive measures, the natlonal judiclal sghority miay ask the Commilssion, directly or
through the Member State compelition authority, for detafled explanations in particuler on the grounds
the Commnission has for susgccﬂng inflingement of Articles 81 and 82 of the Treaty, as well 25 on the
serfousness of the suspecte infrlnﬁcmcnt and on the nature of the involvement of the undertaking
concerned, However, the nattonal Judiclal authority may not call fnto quesifon the necessity for the inspec-
thon nor demand chat it be provided with the Information n the Commission's file. The Tawfulness of the
Commisslon decision shall be subject to review only by the Court of Justice.

Anide 21
Iaspection of other premises

1. If & reasonable suspicion exists that books or other records related to the business and to the subject-
matter of the Inspection, which mnay be relevant to rmve a serjous violation of Article 31 or Article 82 of
the Treaty, arc being kept fin any other promises, land and means of wransport, inchuding the homes of
direstors, managers and other members of siafl of the undertakings and assoclations of underakings
concerned, the Commission can by declslon order an fnspection to be conducted in such ather premises,
land and nteans of transport,

2. 7The decision shall specify the subject matter and purpose of the Inspection, appoint the date on
which it is to begin and Indicate the right to have the declsion reviewed by the Court of Jusge, It shall ip
panticular state the reasons that have Jed the Commission 1o conclude that 2 suspicion in the sense of pare-
graph 1 exists. The Commisston shall 1ake such decisions after consulting the competition authority of the
Meimber State in whose territoiy the Inspectlon is 1o be conducted,
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3. A decislon adopted pursuant to paragraph 1 cannot be executed without prior authorisation from
the natlonal Judicial authority of the Member State concemed, The nattonal judicial authorty shall control
that the Commission decislon Is authentlc and thar the cocrelve measures envisaged are nelther arbitrary
nor excessive having regard In particulas to the serousness of the suspected Infringement, to the hnpor-
tance of the evidence sought, 1o the involvement of the undertaking concemed and to the reasonable Jikeli«
hood thay business books and records relating fo the subject matter of the inspeciion are kept In the
premises for which the authorisation is requestedf, The natfonal judicial authority may ask the Cominission,
directly or through the Member State compeiltion authordty, for detalled explanations on those clements
which are necessary to allow its control of the proportionality of the coercive measures cnvisaged,

However, the natlonal fudical authordty may not call into quesifon the necesslty for the Inspection nor
demand that it be %rovidcd with informatlon in the Commission's flle. The fawfulness of the Commission
declsion shall be subject to review only by the Court of Justce.

4. The officials and other sccompanying persons authorised by the Commlssion to conduct an inspec-
tion ordered tn accordance with paragsaph 1 of this Article shall have the powers set owt in Article
20{2)(a), (b} and {c). Article 20{5) and (6) shall apply mutatls mutandls.

Atticle 22
Tnvestigations by competitlon authorlties of Member States

1. The competition anthority of 2 Member State may in lts own terrdtory cany out any inspection or
other fact-finding measure under Its natfonal law on behall and for the account of tge cotmpetition
authority of another Memher State in order to establish whether there has been an infringement of Ariicle
81 or Article 82 of the Treaty. Any exchange and use of the irformation collecied shall be carried out in
accordance with Ardele 12

2. Al the request of the Commiission, the competitton awthorities of the Member States shall undertake
the Inspections which the Commission considers to be necessary under Article 20(3) or which ft has
ardered hy decislon pursuant ta Article 20{4). The officlals of the competition authorities of the Member
States who are responsible for conducting these Inspections as well es those authorised or appotnted by
them shall exercise their powers in accordance with thelr national Jaw.

If so requesied by the Commission or by the competition authority of the Member State in whose terrltory
the Tnspection is to be conducted, offictals and other accompanying persons authorised by the Commission
may assist the officials of the authority concerned.

CHAPTER VI

PENALTIES

Artlcle 23
Fines

1. The Commission may by declsion impose on undertakings and assoclations of undertakings fines not
exceeding 1 % of the total tumover in the preceding business year where, Tntentionally or negligenly:

{8} they supply Incorrect or misleading Information In response to a request made pursant to Anicle 17
or Article 18{2):

(%) I response to 2 request made by declsion adopted pursuant to Article 17 or Article 18(3), they supply
lncori'ect, tncompleie or misleading tnformatlon or do not supply information within the required
time-limit;

{9) they produce the required hooks er other vecords refated 10 the business i incomplete form during
Inspections under Article 20 or refuse vo submit to tnspections ordered by # decision adepted pursuant
to Article 20(4):
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{d) in xesponse to a question asked {n accordance with Anicle 20(2)(e),
— they give an incorrect or misleading answer,
— they fall to rectify within a time-limit set by the Commisslon an incorvect, incomplete or misleading
answer given by e member of sialf, or

— they fail or refuse to provide a complete answer on facts relating to the subject-matter and purpose
of an inspection ordered by 2 declsion adapied pursuant te Article 20(4):

{¢) scals affixed In accordance with Article 20(2){d) by officials or other accompanying persons authorised
by the Commission have been broken,

2. The Commission may by decision Impose fines on undertakings and assoclations of undertakings
where, efther intentlonally or negligently:

{a) they infringe Amicle 81 or Article 82 of the Treaty; or
(b} they contravene a declsion ordexing interim measures under Article & or

{t) they fail to comply with a commiunent made binding by a decision pursuant to Article 9,

For each undertaking and association of undertakings particlpating In the infringement, the fine shail not
exceed 10 % of Jis total turaver in the preceding business ycar.

Where the inlringement of an asseciation relates to the activities of its members, the finc shall not exceed
10% of the sum of the total tumover of each member active on the market aifected by the infringement
of the association,

3. In fixing the amount of the fine, regard shall be had both to the gravity and to the duration of the
infringement.

4, When & fine Is Imposed on an associaton of underiekings 1aking account of the turnover of its
members and the associalion is not solvent, the assoclation 1s obliged to <all for contributlons from its
members to cover the amount of the fine,

Where such conuibutlons have not been made to the association within a time-fimlt fixed by the Commis-
slon, the Commission may require payment of the fine divectly by any of the undertakings whose represen-
tatives were members of the decision-tnaking hodies concerned of the association,

After the Commission has required payment under the second subparagraph, whete necessary to ensure
full payinent of the flne, the Commission may require payment of the balance by any of the members of
the associatton which were active on the matket on which the infringement occurved,

However, the Commlssion shall niot require payment under tite second or the third subparagraph from
undertaklngs which show that they have not Implemented the infringing decision of the association and
either were not aware of its exdsterice or have aciively disianced themselves from it before the Commission
started investigating the case,

The financlal Hability of cach undertaking I respect of the payment of the fine shall 1ol exceed 10 % of its
total urnover in the preceding business year.

5. Declsions taken pursuant to paragraphs 1 and 2 shall not be of a criminal faw nature,

Anticde 24
Periodic pensity payments

1. The Commission may, by decision, lmpose on undertakings or assoclations of undertakings pesjodic
penalty payments not exceeding 5 % of the average datly tamover In the preceding business year per day
and calculated from the date appointed by the decision, in order to compel them:

{x) to pwr an end 1o an Infringement of Artlcle 81 or Artlcle 82 of the Treaty, in accordance with a deci-
ston taken pursuant to Article 7;
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() to comply with & decislon ordering interim measuees taken pursuant to Article 8
(¢} to comply whth a coramiument made binding by a declslon pursuant to Artlcle 9

{) to supply complete and correct tnformation which i has requested by decision taken pursuant to
Article 17 or Article 18{3)

{e} to submit to an inspection which it has ordered by decision taken pursuant to Article 20(4).

2. Where the undestakings or assoclations of undentakings have satisfled the obligation which the peri-
odic penalty payment was intended to enforce, the Commilssion may flx the definidve amount of the perl-
odic penalty paymient at a figure lower than that which would arlse under the original decision, Article
23(4) shall apply correspondingly.

CHAFTER Vi

LIMITATION PERIODS

Aticle 25
Limitation perlods for the imposition of penalties

1. The powers confesred on the Commission by Articles 23 and 24 shall be subject to the following
linitation perfods:

{2) theee years in the case of infringements of provisions conceming requests for information or the
conduct of nspections;

{b) fAve years fu the vase of all other infringements,

2. Time shall begin to run on the day on which the infringement {s committed, However, i the case of
continuing or repeated infringements, time shall begln to run on the day on which the infringement
ceases.

3. Any actlon taken by the Commisston or by the compeiltion authority of a Meniber State for the
purpose of the investigation or proccedinss in respect of an Infringement shall fntesrupt the fimftarion
period for the imposition of Rnes or perodlc penalty payments, The limitation period shall be Interrupted
with effect from the date on which the action is notifled to 2t least one undertaking or association of
undertakings which hus participated in the infringement, Actions which {nterrupt the running of the perod
shalt inclyde In particular the following:

{a) written requests for information by the Commission or by the competition authority of 2 Member
State;

(o) written authorisations to conduet Inspections issued to iis officials by the Commission or by the
cotnpetition authority of a Member State:

{c} the Initiation of proceedings hy the Commission or by the competition authority of a Member State;

{d) notMficatlon of the statement of cbjections of the Commission or of the competition authority of 2
Member State.

4. The Interruption of the limitation period shall apply for alt the undertakings or assodiations of under-
takings which have panticipated in the infringement.

5. Each interruption shall starr time running afresh, However, the limitation period shall explre at the
latest on the day on which a period equal to twice the limfwtion perlod has elapsed without the Comimis-
sion having hnposed a fine or & periodic penalty pament. That period shall be extended by the time
during which limtiatton &s suspended pursuant to paragraph 6.

6. The kmhtation period for the Imposiidon of fines or perlodic penalty payments shall be suspended for
as fong as the dedsion of the Commission s the subject of proceedings pending before the Court of
Justice,
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Attide 26
Limitatien period for the enforcement of penalties

1. The power of the Commission to enforce declsions taken pursuant to Atticles 23 and 24 shall be
subject to a limitatton perlod of five years.

2. Time shall begin to run on the day on which the decliston becomes final.

3. The limitation period for the enfarcement of penaltles shall be interrupred:

{a} by notification of & declsion varying the original amount of the fine er perdodic pepalty payment or
relusing an application for varialon;

(b} by any actlon of the Commisslon or of a Member State, acting at the request of the Commlssion,
destgned to enforce payment of the fine or pedodlc penalty payment,

4. Each interruption shalf start time running afresh.

5. The limitation peslod for the enforcement of penaltfes shall be suspended for so long as:
{a) time to pay is allowed;

(b) enforcement of payment is suspended pursuant {o a decision of the Court of justice,

CHAPTER VNt

HEARINGS AND PROFESS{ONAL SECRECY

Antlele 27
Hearing of the partics, complainants snd others

1. Before taking declsions as provided for in Anticles 7, 8, 23 and Auticle 24(2), the Commission shall
glve the undeniakings or associatlons of underiakings which are the subject of the proceedings conducted
by the Commission the opportunity of befng heard on the matiers to which the Commission has taken

jection. The Commisslon shall base its decistons only on olgecﬁons on which the parties concerned have
been able to comment. Camplatnants shall be assoctated closely with the proceedings.

2, The rghts of defence of the parties concerned shall be fully respected in the proceedings, They shall
be entltled to have access to the Commission’s fife, subject to the legltimate interest of undentakings In the
proteciion of thelr business secrets. The right of access to the flle shall not extend to confidential informna~
tion and internal documents of the Commisson or the competition authorities of the Member States, In
panticular, the right of access shall not exiend to correspondence between the Commission and the compe-
tition authoritics of the Member States, or between the latter, including documents drawn up ptirsuant to
Articles 11 and 14, Nothing in this paragraph shall prevent the Commission from disclosing and using
information necessary lo prove an infringenent.

3. if the Commission considers it necessary, it may also hear other nawural or legal persons. Applications
to be heard on the part of such persons shall, where they show a sufficient interest, be granted, The
competition authorities of the Member States may also ask the Commission 1o hear other natural or legat
persons.

4, Where the Commission intenids lo adopt a deciston pursuant to Article 9 or Article 10, it shall
publish a concise summary of the case and the main content of the commitments or of the proposed
caurse of gction. Interested third partics may submit their observations within a tme Imit whicéJ Is fixed
by the Commilssion fn i1s publication and which may nat be less than one month. Publicatlon shalt have
regard to the fegitimate Interest of undertakings tn the protection of thelr business secrets,
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Anlile 28
Professionsl secrecy

I Without Krejudlce to Articles 12 and 15, Information collected pursuant to Asticles 17 1o 22 shaif be
uscd only for the purpose for which it was acquired,

2, Withou prejudice to the exchange and to the use of Information foreseen in Articles 11, 12, 14, 15
and 27, the Commisslon and the competitton authorittes of the Member States, their offictals, sexvants and
other persons working under the supervision of these authorltics as well as officials and civil servanis of
other authorities of the Member States shall not disclose informatlon acquired or exchanged by them
pursuant to this Regulation and of the kind covered by the obligatton of professional secrecy. This ohliga-
tion also applles to all represemtatives and experts of Member States attending meetings of the Advisory
Conun{tiee pursuant to Article 14,

CHAPIER IX

BXEMPTION REGULATIONS

Alicle 29
Withdrawal in Individual cases

1. Where the Commission, cmpowered by a Coundl Regulation, such as Regulations 19/65/EEC, {EEC)
No 282171, BEC} No 3976(87. {BEC) No 1534/91 or {EEC) No 479{92, to spply Anicle 81(3) of the
Treaty by regulation, has declared Article 81(1) of the Teeaty inapplicable to certain categories of agree-
ments, decisions by associations of underlakings or conceried praclices, it may, acting on its own Initlative
or on a complaint, withdraw the henefit of such an excinpilon Regulation when it finds that in any parti-
cular case an agreement, declslon or concerted practice to which the exemption Regulation applies has
certain effects which are incompatible with Anticle 81(3) of the Treaty.

2, Where, in any particular case, agreements, declsions by assoclations of undestakings or concested
practices to which & Commilsslan Regulation referved 1o in paragraph 1 applies have effects which are
incompattble with Artlcle 81(3) of the Treaty in the territory of 2 Member State, or in a pant thereof, which
has all the characteristics of a disiinct geographic markey, the competition authority of that Member State
may withdraw the bencilt of the Regulation in question in zespect of that teritory.

CHAPTER X

GENERAL PROYISIONS

Antice 30
Publication of decislons
1. The Commission shall publish the decislons, which it 1akes pursuant 1o Asticles 7 to 10, 23 and 24,

2. The publication shall state the names of the parties and the main content of the decision, including
any penalties fnposed. It shall have vegard 10 the legitimate interest of undertakings fn the protection of
their husltess secrets.

Anicle 31
Review by the Court of Justice
the Court of Justice shall have unlimlted jurisdiction to review decisions whereby the Commission has

fixed a fine or periodic penally payment. It may cancel, reduce or Increase the flne or perdodic penalty
payment imposed.
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Article 32
Bxclustons

This Regutation shall not apply to:
{a) International tramp vessel services as defined in Article 1{3){8) of Repulation (BEC) No 4056/86;

{b) a mariiime transport service that takes place exclusively between porns in one and the same Member
State as foreseen n Artkcle 1(2) of Regulation (EEC) No 4056/86;

{c} alr wansport between Community alrports and thind countrics,

Atiidle 33
Implementing provisions

1. The Commission shall be authorised to take such measures as may he appropriate in order to apply
this Regulation, The measures may concern, inter ofic;

(3} the form, content and other details of complainis Jodged pursuant to Asticle 7 and the procedure for
refecting complaints;

{b) the practical arrangements for the exchange of Information and consultations provided for in Asticle
I

{<) the practical arrangements for the heatings provided for In Article 27,

2, Before the adoption of any measuses pussuant 1o pasagraph 1, the Commission shall publish a draft
thereof and Invite alf interested partles to submit thelr coniments within the time-limit It lays down, which
may not be less than one month. Before publishing 2 draft measure and before adopiing it, the Commis-
ston shall consult the Advisory Committee on Resirictive Practices and Dominant Positions,

CHAPTER XI

TRANSITIONAL, AMENDING AND FINAL PROYISIONS

Attide 34
Transitional provisions

1. Applications made to the Commission under Article 2 of Regulation No 37, notifications made under
Articles 4 and 5 of that Regulation and the comesponding applications and nouficaions made under Regu-
latlens {EEC) No 1017/68, (EEC) No 4056/86 and (BEC) No 3975/87 shall lapse as from the date of appll-
catfon of this Regulation,

2, Pracedural steps taken under Regulation No 17 and Regulations (BEC) No 1017/68, (EEC) No 4056/
26 and {BEC) No 3975/87 shall coniinue to have cffect for the purposes of applying this Regulation.
Antlcle 35
Desiguation of competision suthorities of Member Stages

3. The Member States shall designate the competitton authority or authoritles responsible for the appli-
cation of Artlcles 81 and 32 of the Treaty In such 2 way that the provisions ol this regulation are cl‘g:c-
tively complied with, The measures necessary to empower those autﬁmiﬁex to apply those Anticles shall be
taken before T May 2004, The authordites designated may include courts.
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2. When enforcement of Community competltlon law is entrusted to navional adminfsirative and jud-
clal authorities, the Member States may allocate diferent powers and functions o those different natlonal
authorittes, whether administrative or judicial.

3. The cffects of Article 11{6) apply to the authorkies deslgnated by the Member States including courts
that exerclse functions regarding the preparation and the adoption of the types of decisions foreseen in
Actlcle 5. The effects of Article 11{6) do not extend to courts Insofar as they act as sevlew courts in vespect
of the types of decislons foreseen in Attile 5,

4.  Notwlthstanding paragraph 3, in the Member States where, for the adoption of certain types of decl-
stons foreseen In Article 5, an authorlty brings an action before a judicial authority that Is separats and
different from the fmmmmg authority and provided that the terms of this paragraph are complled wich,
the effects of Anticle 11(6) shall be Jimitcd to the authority prosecuting the case which shall withdraw its
clalin before the judiclal authority when the Commission opens procecdings and this withdrawal shall
bring the national proceedings effectively to an end.

Anlidde 36
Amendment of Regulation (EEC) No 1017/68

Regulation (EEC} No 1017}68 is amended as folows:
1. Anticle 2 is repealed;

2, in Article 3{1), the words ‘The prohibition laid down in Article 2 are replaced by the words “The prohi-
bition in Aniicle 81(1) of the Treaty’;
3. Arlicle 4 is amended as follows:

{z) In paragraph 1, the words ‘The agreements, decislons and concested practices referred (o In Anticle
2 are replaced by the words ‘Agreements, decsions and concerted practices pursuant to Anlicle
81{1) of the Treaty’;

(b) Paragreph 2 is replaced by the following:

2. I the implementation of any agresment, decision or conceried practice coveted by paragraph
1 has, In a given case, cffects which are Incompatible with the requirements of Article 81(3) of the
Treaty, undestakings or assoclatlons of undertakings may be requived 1o make such effects cease.’
4. Articles 5 0 29 arc repealed with the exception of Anticle 13(3} which continues to apply 1o decisions
adopted pursitant to Asticle 5 of Regulation (EEC) No 1017}68 prior to the date of application of this
Regulation until the date of explration of those dedsions;

5. in Anticle 30, paragraphs 2, 3 and 4 are deleted,

Aniicle 37
Amendment of Regulation (EEC) No 2988/74
In Regulation (EEC) No 2988{74, the following Article is Inserted:

"Anlde 7a
Exclusion

This Regulation shall not apply to measures taken under Council Regulation (BC) No 1f2003 of 16
December 2002 on the implementation of the rules on competition kaid down in Avilcles 81 and 82

of the Treasy ().
M OJ1.1, 4.1.2003,p. 1.
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Arilcle 38
Amendment of Regulatton (BEC) No 4056/86

Regulation {ERC) No 4056/86 is amended as follows:

1. Article 7 Is amended as follows:
(s} Paragraph 1 is replaced by the following:
°1. Breach of an obligation

Where the persons concerned are in breach of an obligation which, pursuant to Article 5,
attaches to the exemption provided for in Article 3, the Commission may, in order to put an
end 10 such breach and under the conditlons haid down in Council Regulation {EC) No 1/2003
of 16 December 2002 on the implementation of the rules on competition lald down in Articles
81 and B2 of the Treaty {*} adopt a decision that cithier prohibhis them from carrying our or
requives them to perform certain specific acts, or withdraws the benefit of the bleck exempiion
which they enjoyed.
® O 1.1, 4.1.2003, p, 1.
{1} Paragraph 2 is amended as follows:

(} Tn point {a), the words ‘under the condltions laid down In Sccilon 11’ are replaced by the words
‘under the condiions laid down in Regulation {EC) No 1/2003%

(i) The second seatence of the second subparagraph of point {c){i} is replaced by the following:
‘At the same tme it shall decide, in accordance with Article 2 of Regulation {EC) No 1/2003,
whesher 1o accept commitments offered by the undertakings concerned with a view, inter alla,
to obraining access to the marker for non-conference lines.!
2, Article 8 is amended as follows:
{2) Paragraph 1 is deleted.

() In paragraph 2 the words ‘pursuant to Article 10* are veplaced by the words ‘pursuant to Regulation
{EQ) No 1/200%.

() Paragraph 3 Is deleted;

3, Article 9 is amended as follows;

{3} In paragraph 1, the words ‘Advisory Committec referred to in Anticle 15 are replaced by the words
‘Advisory Committee refeired to in Article 14 of Regutation {EC) No 1/2003;

(b} In paregraph 2, the words *Advisory Commitee as referred 10 in Article 15° are replaced by the
words ‘Advisory Committee referved 1o in Anticle 14 of Regulation {EC) No 1/2003%

4. Articles 10 to 25 are vepealed with the exception of Arilcle 13(3) which continues to apply 1o decisions
adopted pussuant to Asticle 81(3) of the Treaty pior to the date of application of this Regulation wntil
the dae of expiration of those decisions;

5. in Article 26, the words ‘the form, content and other details of complahus pursuant to Anticle 10, appit-
rations pursuant to Article 12 and the hearings provided for tn Article 23(1} and (2)* are deleted,
Anilcle 39
Amendment of Regulation (REC) No 3975/87

Aniicles 3 to 19 of Repulation (BEC) No 3975/87 ars repealed with the exceptian of Article 6(3) which
continues to apply 1o declsions adopted pursuant to Article 81{3) of the Treaty prior to the date of applica-
tion of this Regulation untl the date of explration of those decisions,
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Anide 40
Amendment of Regulations No 19/65/REC, {EEC) No 2821/71 and (EEC) No 1534/91

Article 7 of Regulation No 19/65[85C, Article 7 of Regulation (ERC) No 282171 and Article 7 of Regula-
tion (BEC) No 1534/91 are repealed.

Anltle 41
Amendment of Regulstion {BRC) No 3976/87

Regulaifon {EEC) No 397687 is amended as {ollows:
1. Aticle 6 3s replaced by the following:
‘Antlcle 6

‘The Commission shall consult the Advisory Committee referred 1o in Articls 14 of Councll Regulatton
{EC) Na 12003 of 16 December 2002 on the Implementation of the rules on competitton faid down in
Articles 81 and 82 of the Treaty {*) before publishing a draft Regulation and before adopting a Regula-
tion.

() OJL 1, 4.1.2003,p. 1.
2, Article 7 is repealed.

Article 42
Amendment of Regulation (BEC) No 479/92
Regulation (EEC) No 479/92 is amended as [ollows:
1. Anticle 5 is replaced by the following:

‘Article §

Before publishing the draft Regulation and before adopting the Regulation, the Commission shall

consult the Advisory Commilttee referred to in Article 14 of Council Regufation (8C) No 12003 of 16

geccmber 2002 on the implementation of the rules on competition Jaid down in Ariicles 81 and 82 of
¢ Treaty (*).

M OJL1, £.1.2003,p. 1)
2. Asticle 6 Is repealed.

Anlele 43
" Repeal of Regulations No 17 and No 141
1. Repulation No 17 is repealed with the exception of Article 8(3) which continues to apply to declsions
adopted pursuant to Arilcle 81(3) of the Treaty prior to the date of application of this Regulationt unill the
dage of expiration of those decislons.
2. Regulation No 141 s cepealed,

3. References to the repealed Regulations shall be constiued as references to this Regulation.

Article 44
Report on the application of the present Regulation

Tive years from the date of applicatlon of this Regulation, she Cominission shall report to the Buropean
TParliament and the Council on the funcifoning of this Regulation, in particular on the application of Article
11{5) and Asticle 17.

On the basls of 1hls report, the Commission shall assess whether it Is appropriate to propose to the Council
a reviston of this Regulation.

—————p he
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Artlcle 45
Entry lnto force

This Regulation shall enter Into force on the 20th day following that of its publication in the Officlal joumal
of the Bnropean Communities.

Tt shall apply from 3 May 2004,

This Regulaion shall be binding i its envitety and divecily applicable in all Member States,

Dane at Brussels, 16 December 2002,

For the Counclf
The President
M, FISCHER BORL




