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Formal Procedure Prior to an Adverse Decision

Developments during the course of the procedure New facts or documents 13.106

may emerge during the course of the procedure Where the Commission wishes

to rely upon these to the detriment of the undertakings it may do so provided
that those new matters are brought to the attention of the undertakings to enable

them to exercise effectively their right to comment567 There is no provision

whiclprevents the Commission from sending to the parties afler the statement gf

objections fresh documeS which it considers
support its argument subject to

giving the
undertakings the

necessary time to submit their views on the sub
ject.558

Therefore it is not necessary to restart the extire procedure5 although in cercaiii

cases for eample where substantial changes are made to the
agreements or

practices the subject of the statement of objections second or supplementary

statement of objections may be LssuedP Where information about the draft

decision is leaked
tq the media before the decision is adopted this will not result

in the annulment of the decision unless it can be shown that the leak affected the

Advisory Committee or the
College ofC nimissioncrs

Advisory Conarnittee Before taking any decision under Article 81 or 82 13.107

finding an infringement or non-applicability imposing interim measures accept

ing commitments imposing fines or periodic penalty payments or withdrawing

the benefit of blocic
exemption the Commission must consult the Advisory

to prove the infringements paxa 348 further ppeal dismissed Case C397/03P Archer Daniels

Midlsndo Commission ECRI-4429 2006 CMLR23Q
567 Cases 100/80 ccc MusiqseDflksJon Française Comm lesion Pioneer 1983 ECR 1825

CMIS 221 evidence to supporc longer period of infringement PEDEZ4B 559
above parss 6774 uIsrsher speciftc complaints covering the same conduct as gave rise to the

original SO In Far Eastern
Freight Conji ten cc 538 above pars 447 the held that patty

could not complain of breach of irs rights of defence when the Commission relied on the parc/s

ownargumentin response to thestarernent ofobjections apartyhad coŁxpect tharthe Commission

would take into accounttheargumentsput to it macass-where the number ofextra documents put
to the

parties was sinai one month was enough time for comments CaseT-9199 JIEB Commission

ECRII-1487
pat-as

345346
563 Caaet-334l94SarsidssCommissijn 1998 ECRJI-1439 C14LR195 pasas4041

Case T-23/99 LRAP 1995 Commission ECRII-1705 2002 CMLR 571 pars 190
56 See egFEDETAB n559 above fisrtherSO coveringnew complaints unnecessary Pioneer

n567 above paras 2829 suAlciene if opposrunicy to comment during the oral heating Case

107132 AEG Commission 1983 ECR31S1 CMLB 325 part 29 able in her so conti

cnron document
FEDETAB 559 shove Case 71/74 Frsebo Commission 1975 ECE-563

123 second SO on amended
agreernenrs unnecessary on the hers See also Case.T-328/03

J.masy Commission 2006 ECR1I-1231 2006 CMIR 258 pam 98
CosnrQssions

failure to adapt irs analysis of rise effect of the
agreement to take account of amendments to the

agreement made during the course of the
investigation yitiaced its sssessmeor resulting in the

annulment of the decision
---j

57 Case 0-338/00 Volkswagen Comnsircion 2003 5CR 1-9189 CMLR 351
-s163165

1259
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Acts whose pzrbiicarion is
obligatory

COUNCIL RGULAT1ON BC No 1/2003

of 16 December 2002

on the implementatIon of the rules on competition laid down in MiMes 81 and 82 of the Treaty

fEat with flEA relevance

THU COUNCIL OR THE EUROPEAN UNION

Having regard to the Treaty establishing the European Community and in
particular Aettcie 83 thereof

Having regard to the proposal from the Commission

Having regard to the opinion of the European Parliament

Having regard to rite opittion of the European Economic and SocIal Committee

Wheccas

in order to e.sLabllsh system which ensures that competition in the common market is not

distorted ArtIcles 81 and 82 olihe
Treaty must be

applied effectively and uniformly in the Conimu

nity Council Regniatksn No 17 of
February 1962 Brat Regsiiation Implementing Articles 8J and

82 of the
Treaty

has allowed Comnutnity competition policy to develop that has helped to

disseminate competition culture within the Community in the
light of experience however that

Regulation should now be replaced by legislation designed to meet the challenges of ate Integrated

market and future enlargement of the Community

In paritcular there ir need to rethink the arrangements for
applying

the
excepuion 1mm the prohi

bition on agreements which restrict competition laid down in Article 813 of the Treaty Ustder

Article 832 of the Treaty account must be taken its this regard of the need to ensure effective

sttpervision en the one hand and to simplify
administration to the greatest possible extent on the

other

The centraiised scheme art up by Regulation
No i7 no longer secures balance between those two

objectives it hampers application
of the Community competition rules by the courts and competi

tion authorities of the Member States and the system of notification it involves
prevents

the

Commission from
concentrating

its resources on curbing the most seriosts infringements ft aiso

Imposes considerable costs on undertakings

The
present system should therefore be eeplated by directly applicable exception system in which

the competition authorities and courts of the Member States have the power to apply not oniy
Article 811 and Article 82 of the Treaty which have direct

applicability by virtue of the case-law

of the Court of Justice
of the European Consrnuntties but also Artlcie 813 of the Treaty

OJ 365 19.12.2000 p84
728 21.3.2007 305

Oj 155 29.5.2001 73
The side of

Itegniatton Not lisa been adjusted to take account of tise
renumbering

of the Antcles of the ECTreaty
In accoidance wish Ankle of the Treaty ei Amiterdarsz the

orisina reference was to Articles 85 and ad of siw

Treasy

Oj 13 21.2.1962p 2046 iteguission
as Jsst amended lsyRrguiscion to No 12t6Ji999 OJ 148 15.63999

p.



1j2 official journal of the European Comtnunittcs 4.1.2003

In order to ensure an effective enforcement of the Community competition rules and at tile same

time the respect
of fundamental rights

of defence thIs Regulation
should

regulate the burden of

proof under Articles Si and 82 of the Treaty It should be for the party or the authority alleging an

Infringement of Ankle 81l and Article 82 of the
Treaty to prove the existence thereol to the

required legal
standard it should be for the undertaking or association of undertakings Invoking

the

benefit of defence
against finding

of an infringement to demonstrate to the required legal atan

dard that the conditions for
applying

such defence are satisfied This
Regulation

affects neither

national mles on the standard of proof nor obligations of competition authorities and courts of the

Member States to ascertain the relevant facts of case provided that such rules and
obligations are

compatible with
general principles

of Community law

In order to ensure that the Community competition rules are applied effectively the competition

authorities of the Member States should be associated more closely with their application To this

end they should be empowered to apply Comnauntay law

National cosIne have an essential
part

10
play

In applying the Community competition rules When

deciding disputes between private individuals they protect
the subjective rights

under Community
law for example by asvarding damages to the victims of Infringements The role of the national

courts here contplements that of the competition authorities of the Member States They should

therefore be allowed to apply Articles 81 and 52 of the
Treaty In full

In order to ensure the effective enforcement of the Community competition rules and the proper

functioning of the coopeeation mechanisms contained In this Regulation it is
necessary

to oblige

the competition authorities and courts of the Member States to also apply Articles 81 and 82 of the

Treaty where they apply national competition law to agneensenis and practices which may affect

trade between Member States In order to create level playing field for agreements decisions by

associations of undertakings and concerted practices within the internal macfret lets also necessary

to determine pursuant to Article 832e of ihe Treaty the relationshIp between national laws and

CommunIty competition law To that effect it Is
necessary

to provIde that the applIcatIon of ssaiional

competition laws to
agecetnents

decisions or conceited practices within the meaning of Article

811 of the Treaty may nut lead to tie prohibition of such agreements decisions and contested

practices
If

they
are isot also prohibIted ttnder Community competition law The notions of

agree.

ments decisions and concerted practices are autonomous concepts of Community conspealtion law

covering the coordination of behaviour of undertakings on the market as Interpreted by the

Community Counts Member States should not under this Regulation be preclttded from adopting

and applying on their territory stricter national competition laws which prohibit or Inspose sanc

tions on unilateral conduct engaged Its by ussdenaktngs These stricter national laws may Include

provIsIons
which prohibIt or impose sanctions on abusive behaviour toward economically depcn

dent undertakings Fttrtheemoee this Regulation does not apply to national laws which impose crim

inal sanctIons on natural persons except to the extent that such sanctions are the nseans whereby

competition rules applying to undertakings are enforced

Articles SI and 82 of tlte Treaty Isave as their
objective

the
protection

of competition on the market

This Regulation which Is adopted for the lsnplementatlon of these Treaty provisions
does not

preclude
Member States from implementing on their

territory
national legislation which

protects

other
legItimate interests provided that suds

legislation is compatible with
general prInciples

and

other
provisions

of CommunIty law in so far as such national
legislation pursues predominantly an

objective
different from that of

protecting competition on the market the competition authorities

and courts of the Member States may apply such
legislation ott thetr

territory Accordingly Metnber

States may under this Regulatton Implesnent on their territory national legislation that prohIbits or

Imposes sanctIons on acts of unfair trading practice be they unIlateral or contractual Such legIsla

tion pursues specific objective irrespective of the actual or presumed effects of such acts on

competitIon on she market This Is particularly the case of legislatIon which prohibits undertakings

from Imposltsg on theIr trading partners obtaining or attetssptlng to obtain from them trims and

conditions that are unjustified disproporttonne or without consideration
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10 Regulations such as 19165/EEC EEC 14o 2821/71 EEC No 3976/87 EEC 14o 1534/

91 or EEC No 479/92 empower the Commission to apply Article 813 of the Treaty by

Regulation to certain categories
of

agreentents
decisions by associations of undertakings and

concerted
practices

In the areas defined by such Regulations the CommIssion baa adopted and may
continue to adopt so called block

exeniption Regulations by which It declares Article 81i of the

Treaty Inapplicable to categories of agreements decisions and concerted
practices

Where agree

ments decisions and concerted practices to which such
Regulations apply nooetlteless have effects

iliac are lncotnpatlble with Article 813 of the Treaty the Commission and the competition authori

tIe-s of the Member States should have the power to withdraw in particular case the benefit of the

block exemption Regulation

ii For It to ensure that the provisions of the Treaty are applied1 the Commission should be able to

address decisions to undertakings or associations of undertakings for the purpose of bringing to an

end
Infringements

of Articles 81 and 82 of the Treaty Provided there Is legitimate Interest In

doing so the CommissIon should also be able to adopt decisions which find that an infringement

has been committed In the
past even if it does not impose fine Thie Regulation should also make

expltclt provision
for the Commissions power to adopt decisions ordering interim measures which

has been acknowledged by the Court ofjustice

ft ThIs Regulation sltcntld make
explicit provisinit

for the onimtcstnns power tn impose any remedy

whether behavioural or structural which is necessary to bring the infringement effectlveb to an

end having regard to the
principle

of
proportionality

Structural remedies should only be imposed

either where there is no eqttaliy
effective behavioural remedy or where any equally

effective beha

vioural remedy would be more burdensome for the undertaking concemed than the atructunti

remedy Changes to the structure of an undertaking as it existed before the infringement was

committed would only be
proportionate

where there Is substantial risk of lasting or repeated

infringement that derives from the very structure of the undertaking

13 Where in the course of
proceedings

which
tntght

lead lea an agreement or practice being prohibited

undertakings offer the Commission commitments such as to meet its coneems the Commlaston

should be able to adopt decisions whIrls make those commitmenta binding on the undertakings

concerned Commitment decisions should find that there are no longer grounds for action by the

Commission withottt concluding whether or not there has been or still is an Infringement Commit

nient decisions are without prejudice to the powers of competition authorities and courts of the

Member States to make such finding and decide upon the case Commitment deetatons are not

appropriate in cases where the Commission intends to Impose fine

Council RegulatIon No 9/65feC of Mach 1965 ea the applkstton of Articir 813 flits titles of the Regulations

have been adjusted to take account of dir reramberteg of the Articles of the CC Trraty lit arcordance -with Article

12 of theTresty of Anutertiatnths original reference was to Article 853 oftheTreaty othe Treaty to crnaln rate

gortes of agreements and concerted practices Of 36 6.3.1965 533 Regulatton as last amended by Regulation

IC No 21 5/1999 OJt 148 15.6.1999

Council Regulatton EEC No 2821/71 of 20 December 1971 on the application of ArtIcle 813 The titles of the

Regulations
savr bran adjusted to take account of the renumbering of the Aetteics of the EC

Treaty
In acceedance

witta ArtIcle 12 of the tbeaey of Amsterdam the ursajnai rrfeecncc was to Article 853 of the Tresty of the Ttcaty

to categories of agreements decIsions and concerted practices Of 285 29.12.1971 46 RegulatIon as last

amended by the Act of Accession of 1994

Councli Regulatton EEC No 3976/87 of 14 December 3987 on the application of Article 8t3 the titles of the

Regulations have been adjusted to take account of the renumbering
of the Articles of the EC ikesty in accordance

wtttt ArtIcle 12 of the Treaty of Amsterdam the eriginsi reference was to .Arttcie 853 of the Treaty of the Treaty

to certain categories
of

agreements
and concerted psactices in the Mr transport sector Of 1374.31.12.1987

Regisiation aa last amended by the Ace of Accession of t994

Council Regulation EEC No 1534/91 of 31 May 3991 on the appitestion olArttcta 813 The titles of the Regsla

finns have been adjuseed to take account of iha reaunthering of the Anicies of the CC Treaty in accordance with

Article 11 of the
1-eaey

of Amatredanu the orlgtnal reference was to Article 853 of the Treaty of ho Treaty to

certain categories of agrcetnente decisions and concerted practice-c In the insurance sector 143 7.6.1991

CouncIl Regulation EEC No 479/92 of 25 Febntaty 1992 on the application of Article 8tl3i the titles of the Regu

latIons have hem squatcd to take account of the rcttatnbersag of the Articles of the CC Trraty in accordance with

ArtIcle 12 of the
Treaty

of Amsterdam the original refcrence was to Ankle 853 of the Treaty of the Treaty to

certaIn categories of agreemrnra declatons and cotscertedptactices between liner
shipping companies Consortla

55 29.2.1992 Regulatton amended by time Act olArcesaton of 1994
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14 in exceptional cases where the public Interest of the Community so
requires

It may also be expe

dient for the Conirnission to adopt decision of declaratory nature finding that the prohibition in

Article 81 or Article 82 of the Treaty does not apply with view to claribing the law and ensuring

its consistent application throughout the Community in particular
with

regard to new types
of

agreements or practices that have not been settled In the
existing

case-law and atlininistrative prac

tice

The Commission end the competition authorities of the Member States should form together

neiworlc of public authorities applying the Community competitton rules in close cooperaiion For

that purpose it Is
necessary

to set up arrangements for Information and consultation Further modal

ities for the cooperation within the network will be laid down and revised by the Commission in

close cooperation with the Member States

tO Notwithstanding any national provision to time contrary the exchange of infonnation and the use of

such Information in evidence shouitl be allowed between the ntembrrs of the network even where

the information is confidential ibis information may be used for the appilcatlon of Articles 81 and

82 of the Treaty as well as for the parallel application
of national competition law provided that the

latter
application

relates to the same case and does not lead to different outcome When tire Infor

mation exchanged Is used by the
receiving authority to impose sanctions on undertakings there

should he no other limit to the use of the information than the obligation to use it for the purpose

for which it was collected given the fact that the sanctions imposed on undertakings are of the sante

type in all systems The rights
of defence enjoyed by undertakings In the various systems can be

considered as sufficiently equivalent However as regards
natural persons they may be subject to

substantialbr different
types

of sanctIons across the various systems Where that is the case It is

necessary
to ensure that Information can only be used if it has been collecccd In way whicis

respects
the same level of protection of the rights

of defence of natural persons as provided for

under the national rules of the receiving authority

if the competition rules are to be
applied consistently and at the same time the network is to be

managed in the best possible way it 1.5 essential to retain the nile that the comprtttton authorities of

the Member States are automatically
relieved of their competence if the Commission initiates Its

own proceedings Where competition authority
of Member State is

already acting on case and

the Commission intends to initiate proceedings It should endeavour to do so as soon as possible

Before initiating proceedings the Commission should consuir the national
authority

concerned

Ia To ensure that cases are dealt with by the most appropriate
authorities within the network general

provision should be laid down aiiowtog competition authority to suspend or close case on the

ground that another authority Is dealing
with it or has already dealt with it the objective being that

each case should be bandied by single authority
flats

provision shooitl not prevenr the Commis

sion from rejecting complaint for lack of Cornmttntty interest as the case-law of the Court of

JustIce has acknowledged it may do even if no other competition authority
has ittdtcated Its Ititen

lion of dealing witls the case

19 The Advisory Conttntttee on Restrictive Practices and Dominant Positions set up by Regulation No

17 has functioned In very satisfactory manner it will lit well into the new system of decentrallsed

application It Is necessary therefore to build upon the rules laid down by Regulation No 17 whIle

Improving the effectiveness of the organisational arrangements To this end It would be espedient

to allow opinions to be delLvered by written procedure The Advisory Committee should also be able

to act as fonsm for discussing cases that are being bandied by the competition authorities of the

Member States so as to help sakguard the consistent application of the Community competition

rules

20 The Advisory Committee should he composed of representatives
of the competition authorities of

the Member States For meetings in which
general Issues are betng discussed Member States should

be able to appoint an additional
representative

This is without
prejudice to members of tire

Committee being assisted by other
experts

from the Member States
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21 Consistency In the application of tire competition rules also
requires that arrangements be estab

lished for cooperation between the courts of the Member States and the Commission flits Is reic

vane for all courts of the Member States that apply Articles 81 and 82 of the Treaty whether

applying these rules In lawsuits between
private parties actitig as public enforcers or as review

courts in particular national rourts shouid be able to ask the Commission for information or for its

opinion on points concerning the
application

of Community competition law The Commission and

the competition authorities of the Member States should also be able to submit written or oral

observations to courts called upon to apply Article Si or ArtIcle 82 of the Treaty These observa

tions should be submitted within the framework of national procedural rules and
practices including

those safeguarding tue
rights of use parties Steps should therefore be taken to ensure that the

Commission and the competition authorities of the Member States are kept suffteientr
weE

informed of proceedings before national courts

22 In order to ensure compliance with the
principles

of
legal certainty and the uniform application of

tire Community competition rules In system of parallel powers conflicting decisions must be

avotded It is therefore
necessasy to elaaii isa accordance with tire case-law of the Court of

Justice

the eiThcts of Commission decisions and proceedings on courts and competition authorities of the

Member States Comrnitnaent decisions adopted by the Commission do not affect the power of the

courts and the competition aaithorittes of the Member Stares to apply Articles 81 and 82 of the

Treaty

23 The Commission should be empowered throughout the Community to require
such infonnation to

be supplied as is
necessary

to detect any agreement decision or concerted
practice prohibited by

Article 81 of the Treaty or any abuse of dominant
position prohibited by ArtIcle 82 of the Treaty

When complying with decision of the Commission undertakings cannnt be forced to admit that

they have committed an infringement but
they are In any event obliged to answer factual questions

and to provide documents even if this information may be used to establish
agatnst them or against

another undertaking the existence of an Infringement

24 The CommIssIon shotuid also be empowered to ttndectake such
Inspections as ace necessary to detect

any agreement decision or concerted
practIce prohibited by ArtIcle 81 of the Treaty or any abuse of

dominant
position prohibited by Article 82 of the Treaty The competition authorities of the

Member Stares should
cooperate actively in the exercise of these powers

25 The detection of
infringements of the competition ivies is growing ever more difficult and in order

to
protect competition effectively

tire Commissions powers of
investigation need to be supple

merited The Cosninisslon should In
particular

be empowered to interview any persons who may be

itt possession of useful information and to record the ststesnents nasde In the course of ata inspec

tion officials autlsorised
Iry

the Commission should be empowered to affix seals for the period of

time
necessary

for the inspection Seals should normally ssotbe affixed for snore titan 72 hours 0111-

daIs authorised by the Commission should also be empowered to ask for any information reievant

to the subecs matter and
pstrpose

of the inspection

26 Experience
has showst that there are eases where business records are kept in the homes of directors

or other people working for an undertaking In order to safeguard tire eFfectiveness of
inspections

therefore officials and other persons authorised by the Commission should be empowered to enter

any premises
where business records may be kept including private

homes However the exercise

of this latter power should be atsbJeet to tiae assrhortaaclon of the Judicial authority

27 Without
prejudice to the case-law of the Court of Justice it is useful to set out tire scope of the

control that the nattonal Judicial authority tnay carry out when it authorises as foreseen by national

law
Inciuding as precautionary sneastsee assistance front law enforcement authorities In order to

overcome possible opposition on the part of the undertaking or the execution of the decision to

cany out inspections in saonbuslneas premises It results from the case-iaw that the national
Judicial

authority may in parttcuiar
ask the Conamisslon for further inforsnstionwiaich it needs to carry out

its control astd in she absence of which it could refuse tho suthorisatton The case-law also confirms

the competence of the national courts to control the
application of natIonal rules governing the

insplrmentation of coercive measures
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in order to help the competition atsthorliie.c of the Member States to apply Articles 81 and 82 of

the
Treaty effectively it is expedient to enable them to assist one another by carrying out Inspections

and other facc-uinding measures.

29 Compliance whIt Atlicles $1 and 82 of the
Treaty

and the fulfilment of the obligations imposed on

undertakhrgs attd associations of undercakitigs under this Regulation
should be enforceable by means

of fines and periodic penalty payments. To that end appropriate
levels of fine should also be laid

down for infringements
of the

procedural
rules.

30 In order to ensure effective
recovery of fines Imposed on associations of

undertakings
for

infringe

ments that they have coninsitted it is necessary to lay down the conditions on which the Consmis

aiota may reqttire payment of the lIne from the members of the association where the association is

noc solvent in doing so the Commission should have regard to the relative size of thu undertakings

belonging so the association and in particular to the situation of aniall and snedium-.slzed enterprises.

Payment of the fine by one or several ntembers of an association is without prejudice to rules of

national law that provide for
recovery

of the amount paid from other members of the association.

31 The rules on periods of limitation for the
imposition

of fines and periodic penalty payments were

hid down in Council Regulation EEC No 2928j74 which also concerns penalties
in the field of

transport. In system of parallel powers the acts which may interrupt
linsitaiton period should

include procedural steps taken Independently by the
competition authority

of Member State. To

clarilS the legal Iratneworlr Regulation EEC No 298 874 should therefore be amended to prevent

It applying io maitecs covered by this Regulation and this
Regitlarion

should include
provisions on

periods of linsitatton.

32 Tht undertakings concemed should be accorded the
right to br heard by the CommIssIon third

parties whose interests may be affected by decisIon should be
given

the opportunity of
submitting

their observations beforehand and the dectstons taken should be widely publlciscd.
V1tile

ensuring

the rights of defence of the undertakings concerned in particular
the

right
of access so the file it Is

essential that business secrets be protected. rite confidentiality
of information eachanged In the

network should likewise be safeguarded.

33 Since all decisions taken by the Commission under this Reguiatiott are subject to review by the

Court of justice in accordance with the Treaty the Courc of justice should Its accordance with

Article 229 thereof be given uniimited JurisdictIon in respect of decisions by which the Commission

lmposrs fines or periodic penalty payments.

34 The principles laid down tim Articles 81 and 82 of the Treaty as they have been applied by Regula

tion No 17. have given central role to the Communltybodies. This central role should be retained.

whilst
associating

the Member Stairs more closely
with the application of the Communitycompeti

tion rules. In accordance with the principles of subsidiarity and
proportionality as set out in Article

of tIme Treaty this
Regulation

does not go beyond what is
necessary In order to achieve ice objec.

ttve which Is to allow the Community compctieiott
rules to he applied effectively.

35 in otdcr to attain proper enforcement of Community competition law Metnber States sliotild

designate and empower authorities to apply Articles 83 and 82 of the Treaty as public enforcers

They should be able to designate
ndmtnlstrattve as well as JudicIal

authorities to carry out the

various functions conferred upon competition authorities In this
Regttlation

This Regttiation recog

nises the wide varIation which exists in the public ritforcansent systems of Member States. The

effects of Article 116 of this
Regulation

should apply to all
competition

authorities. As an excep

tion io this
general rule where

prosectttittg attthorlty brings case before
separate Jttdtcial

Cottncii itegaistlon EEC No 298aj74 of 26 Norcntbcr 5974 concerning limitation periods tn proceedings asd the

enforcement of sanctions under the rules of the European Economic Community relating to transport and conipeti

tienOJL 319 29.th.t974.p. I.
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authority Article 316 should apply to the prosecuting authority subject to the conditions itt Article

54 of this Regulation Where these conditions are not fulfilled the general nile should apply in

any case Article LI should not apply to Courts insofar as they are acting as review courts

36 As the case-law has made It clear that the competition rules apply to transport that sector should

be made
subject to the

procedural provisions
of this Regulation Council Regulation No 141 of 26

November 1962 exempting transpoti from the application
of

Regulation
No 17 should thercfore

be repeaied and Regulations EEC No 101 7/68 EliC No 4056186 and EEC No 3975/87

should he amended in order to delete tire
specific procedural provisions they contain

This Regulation respects the fundamental
rights

and observes the
principic.s recognised in particular

by the Charter of Fundanientai Rights of the European Union Accordingly this Regulation should

he Interpreted and applied with
respect to those rights and principles

38 1.cgal certainty
for undertakings opewttng under the Community competition rules contributes to

the promotion of innovation and investment Where cases give
rise to genuine uncertainty because

they present novel or unresolved
questions

for the
application

of these rules Individual undertakings

may wish to seek Informal guidance from the Commission Thta
Regulation

is without
prejudice to

the
ability

of the Commission to issue such informal guidance

HAS ADOPTED THiS REGtJ14T1ON

CHAPTI1It

PRtNC1PIES

Article

Application of Articles 81 and 82 of the Treaty

Agreements decisions and concerted practices caught by Article 811 of the Treaty wltich do not

satisfy
the conditions of Article 813 of the

Treaty
shall be prohibited no prior decision to that effect

being required

Agreemenis decisions and concerted
practices cattglst by Article 811 of the

Treaty
which satisfr the

cortditlons of Article 813 of the Treaty shall not be prohibited no prior
decision to that effect being

required

The abuse of dominant
position

referred to itt Article 82 of the Treaty shall be prohibited no prior

decision to that effect being required

oj a4 2811.1962 2751/62 Regulation as last amended by Regulation No 1002S7JEEC 101 305 ti2.i967

Council Regulation tEC No iCt 768 of 19 jaty i968 applying titles of competition to
transport by rail road and

inland waterway 175 23.7.1968 Itegisiation as last amended by the Act of Accession of t994

Couneit ltesulation tec No 4056
J56

of 22 Decesniser 1986 layirg down derailed mica for the application of Ant

des 81 aol 87 The title of the Reautation has been adjusted to take account of the renumbering of the Aettclea of

the EC Treaty in accordance with Article 12 oF the
Treaty

of Amsterdam the oeiginst eefeeence was to Articles 85

and 85 of she Treaty of thstreaty to maritime transpost 01 378 31.12.1986 Reguiation as hm.rt amended

by the Act of Aceessfon of 1994

Coimcii itegulatioru EEC No 3975187 of 14 Dcccsnbsr 1987 Isylng down the procedure for the application of the

rules on competition to ondcttaieings in the air transport sector 05 374 3ii 2.tOal iteguiation ae last

amended by itegulasion EEC No 241019 01.24024.8.3992 18
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ArtIcle

Burden of proof

in any national or Comassunity proceedings for the application of Asticie.s 81 and 82 of the Treaty the

burden of proving an Infringement of Article 811 or of Article 82 of the
Treaty

shalt rest on the
party

or

the authority alleging
the

lnfringctnenr
The undertaking or association of undertakings claiming the benefit

of Article 813 of the Treaty shall bear the burden of proving that the conditions of that paragraph are

fullIlled

MIne

Relationship between Articles 81 and 82 of use treaty and national competition laws

Where the competition authorities of the Member States or national coons apply national competi

tion law to agreements decisions by associations of undertakings or concerteti
practices

within the

meaning of Article 81l of the Treaty which may affect trade between Member States within the meaning

of that provision they shall also
apply

Article 81 of the Treaty to such agreements decisions or concerted

practices
Where the competition authorities of the Member States or national courts apply national

competition law to any ahuse
prohibited by Article 82 of the Treaty they shall also apply Article 82 of the

Treaty

the application of national competition law may not lead to the
prohibitIon

of agreements decisions

by associations olundertaltings or concerted practices which may affect trade between Member States but

which do not restrict competition within the meaning of Article 811 of the Treaty or which fulfil the

conditions of Arttcle 813 of the Treaty or which are covered by Rcgttiation for the application of Article

813 of the Treaty Member States shall not under this itogulailon be precluded from adopting and

applying on their
territosy

stricter national laws which prohibit or sanctIon ttnilaterai conduct engaged in

by undertakings

Without prejudice to general princIples and other provIsions of Cotntnunlty law paragraphs and

do not apply-when the competition authorltle.c and the courts of the Member States apply national merger

control laws nor do they preclude the application of provisions of national law that predominantly pursue

an objective different from that pursued by Articles 81 and 82 of the Treaty

CHAPTER Ii

POWERS

Article

Powers of cite CommIssion

For the purpose of
applying

Articles 81 and 82 uf the Treaty the Commission shall have the powers

provided for by this Rcguiattnn

Article

Powers of the competitIon authorities of the Member States

The comprtitlon authorIties of the Member States ahall have the power to apply Articles Si and 82 of the

Treaty
In individual case-s For this purpose acting on their own initiative or on complaint they may take

the following decisions

requiring
that an Infringement be brought to an end

ordering interim measures
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accepting commitments

Imposing fines periodic penalty payments or any other penalty provided for In their national law

Where on the basis of the information In their possession the conditions for prohibition are not met they

may likewise decide that there are no grounds or action on their part

Articled

Powers of the national courts

National courts shall have the power 10 apply ArtIcles 8l and 82 of the Treaty

CtIAFIEit lii

COMMISSION DECiSIONS

ArIick

Finding and termination of Infringement

\Vbere the Commission acting on complaint or on Its own initiative finds that there Is an Infringe

meat of Article 81 or of ArtIcle 82 of the Tceaty It may by decision require the undenakings and assocla

tione of undertaklrtgs concerned to bring such Infringement to an end For Ibis purpose it may Impose on

them any behavioural or structural remedies which arc proportionate to the infringement committed and

necessary
to bring the Infringeineite effectively Co an end Structural remedies can only be Imposed either

where there is no equally effective behavioural remedy or where any equally
effective behavioural remedy

would be more burdensome for the undertaking concerned than the structural remcdy If the Commission

has legitimate Interest In doing so It may also find that an infringement has been committed in the past

Those entitled to lodge complaint for the purposes of paragraph are natural or legal persona who

can show iegiiimate interest and Member States

AnkleS

InterIm sneasures

In cases of urgency due to the risk of serious and Irreparable damage to competition the Comntnls

slon acting on its own initiative may by dedaioo on the basis of prima fade finding of infringement

order interim measures

decision under paragraph shall apply for specified period of time and maybe renewed Insofar

this is
necessary

and appropriate

Ankle

Coaamntitnmenes

Where the Commission intends to adopt decision
requiring

that an Infringement
be brought to an

end and the undertakings concerned offer commitments to meet the concerns expressed Co them by the

Commission in its
preliminary assessment the Commission may by decision make those commitments

binding on the undenaklngs Sudi decision maybe adopted for
specified period

and shall conclude that

there are no longer grounds for action by cite Comntlsslon
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The Commission may upon request or on its own initiative reopen the proceedings

Ca where there has been material change in any of the facts on which the decision was based

is where the undertakings concerned act contrary
to their commitments or

Cc where the decision was based on Incomplete Incorrect or misleading information provided by the

parties

Ankle 10

Finding ofiarappllcablllty

Where she Community public interest reiating to the
application of Aetlcles 81 and 82 of the

Treaty so

require-s
the Commission acting on its own Initiative may by decision find that Astlcle 81 of the

Treaty
Is

not applicable to an agreemene decision byan association of undertakings or concerted practice either

because the conditions of Article 811 of the Treaty are not uitlfihIed or becatise tire conditions of Article

813 of the Treaty are satisfied

The Commission may likewise make such
finding with reference to Article 82 of the Treaty

CHAtTtR IV

COOPERATION

Astirlr 11

Cooperation between the Commission and the competition authorities of the Member States

The Commission and the competition authorities of the Member States shall apply the Community
competition rules In close cooperation

The Commission shall transmit to the competition authorities of the Member States copies of tha

tnost itnponant documents It has collected with view to applying Aettcles 10 and Article 291
At the

request
of the competition authority of Member State the Commission shall provide it with

copy of other
existing documents necessary for the assessment of the case

The competition authorities of the Member States shall when
acting under Article gt or Article 82

of the Treaty inform the CommissIon in
wilting before or without delay after commencing the first formal

investigative measure This information may also be tnade available to the competition authorities of the

other Mensber States

No later titan 30 days before the adoption of decision
requiring

that an inirtttgement be brought to

an end accepting commitments or withdrawing the benefit of block exemption Regulation the competl

don authorities of the Member States shall Inform the Commission To that cffect they
shall provide the

Commission with suntmasy of the case the envisaged decisIon or in the absence thercoG any other docu
ment indicating the proposed course of action This Informatton may also be made available to the compc
cttion authorities of the other Member States At the

request
of the Commission the acting compeittiors

authority shall make available to the Commission other documents it holds which ace necessary for the

assessment of the case The information supplied to the Commission may he made available to the compe
tition authorities of the other Member States National competItion authorities may also exchange between

themselves infoensatlon
necessary

for time assessment of case that they are dealing
with under Article

or Article 82 of the Treaty

The competition autlsorities of the Member States may consult the Commission on any case Involving

the
application of communIty law
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The Initiation by the Commission of proceedings for the adoption of decision under Chapter Iii

shall relieve the compedtlon authorities of the Member States 01 their competence to apply ArtIcles 81 and

82 of the Treaty If competition authority of Member State Is already acting on case the Commission

shall only initiate proceedings after consulting with that national competition attthozlty

Ankle 12

Exchange of information

For the purpose of
applying

Article-s 81 aitd Slof the Treaty the Commission and the competition

authorities of the Member States shall have the power to provide one another with and use in evidence

any matter of fact or of law including
confidential information

information exchanged shall only be used in evidence for the purpose of applying Article 81 or

Article 82 of the
Treaty

and in
re-pert

of the subject-matter for which It was collected by the transmitting

authority However where national competition law is applied in the some case and in parallel to Commu

silty competition law and does not lead to different outcome Informatton exchanged under this Article

may also be used for the
application

of national cotnpetltiott law

Information exchanged pursuant to paragraph can only be used In evidence to impose sanctions

on natural persons where

the law of the transmitting authority foresees sanctions of similar kind In relation to an infringement

of Article 81 or ArtIcle 82 of the Treaty or In the absence thereof

the Information has been collected In way whtch respects the same level of protection of the tights of

defence of natural persons as provided for under the national rules ol the
receiving authority However

in this case the information exchanged cannot be used by the
receiving authority to Impose custodial

sanctions

Aflldr 13

Suspension or termination of proceedings

Where competition authorities of two or ntore Member States have received complaint or are

acting on their own Initiative under ArtIcle 81 or Article 82 of the Treaty against the same agreement

decision dan association or practice
the fact that one authority

Is
dealing

with the case shall be sufficient

grounds for the others to suspend the proceedings
before them or to reject

the
contplalnt

The Comniisaion

may likewise reject complaInt on the ground that competition authoriiy of Member State is dealing

with the case

Where competitIon authority ol Member State or the Commission has received complaint

against an agreement decision of an association or practice which has already been dealt with by another

competition authority It may reject it

Article 74

Advisory Committee

The Commission shall consult an Advisory Commtttee on Restrictive Practices and Dominant Posi

tions prior to the takIng of any decision under ArtIcle-s 10 23 Article 242 and Article 291

For the discussion of indtvidual cases the Advisory Committee shall be cotnposed of representatives

of the competition authorities of the Member States For meetings in which issues other than individual

cases are being discussed an additional Member State representative competent in cennpetttton matters

may be appointed Representatives may if unable to attend he replaced by other representatives
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3. The consultation may iake place at it meeting convened and chaired by the Commission held not

earlier than 14 days after dispatch of the notice convening it together with summary of the case an Indi

cation of the most important documents and preliminary draft decision. in
respect

of decisions pursuant

to Article the meeting may be held seven days after the dispatch of the
operative part

of draft decision.

Where the Commission dispatches notice convening the meeting which
gives shorter period

of notice

than those apecilied above the nteeting may take place on the proposed date Its the absence of an objec

tion by any Member State. The Advisory Committee shall deliver written opinion on the Commissions

preliminary draft decision. It may deliver an opinion even if some members are absent and are ttot repre

sented. At the request of one or several members the
positions

stated in the opinion shall he reasoned.

4. Consultation may also take
place by written procedure. However if any Mcmbcr State so

requests.

the Commission ahail convene meeting. in case of written procedure the Coinnaission shall determine

tinte.llmlt of not Less than 14
days

within which the Member States are to put forward their observations

for circulailoms to all oilier Member States. In case of decisions to be taken pursuant to Article die time-

limit of 14 days is replaced by seven days. Where the Commission determines tinte.itmit for the written

procedure which is shorter than those specified above the proposed time-limit shall be
applicable in the

absence olan objection by any Member State.

5. The Commission shall take the utmost account of the opinion delivered by the Advisory Commitiee.

it shall inforna the Committee of the manner in which Its opinion has been taken into account.

6. Where the Advisory Committee delivers wrinen opinion this opinion shall be appended to the

draft dectsion. If the Advisory Committee recommends publication of she opinion tire Commission shall

carry
out such puhlication taking Into account the

legitimate interest of
undertakings in the

protection of

their business secrets.

7. At tIre
request

of compesiiion authority of Member State the Commission shall Include on the

agenda of she Advisory Committee cases that are being dealt with by competition authority of Member
State under Article 81 or ArtIcle 82 of the Treaty. The Commission may also do so on its own Initiative.

In either case the Commission shall Inform the competition authority concerned.

request may in particular be made by competition authority of Metnbrr State in respect
of case

where the Cosnmtssioss Intends to initiate proceedings with the effect of Article 116.

Tire Advisory Committee shah not tune opinions on cases dealt wills by competition authorities of the

Member States. The Advirosy Committee may also discuss
general Issues of Community competition law.

Articlr 15

Cooperation with ssailonai courts

1. in proceedings for the application of Article 81 or Article 82 of the Treaty courts of the Member
States may asic the Commission to transmit to them Information In its possession or Its opinion on ques
iions concerning the application of the Communitycompeittion titles.

2. Member States shall forward eo she Commission copy of any written Judgment of nasiossal courts

deciding on the
application of Article 81 or Article 82 of the

Treaty.
Such copy shall be forwarded without

delay
after rise full written judgment is notified to tire panics.

3. Competition authorities of the Mentbcr States acting on their own initiative. may submit written

observations to the natiottai courts of their Member State on issues
relating to the

application of Article 81

or ArtIcle 82 of the Treaty. With the permission of the court in question thsy may also submit oral obser

vations to the national courts of their Member Slate. Where the coherent applirattort of Article Si or

Article 82 of tile Treaty so requires tire Consmission. acting on its own initiative may submit written

observstions to coueis of the Mensber States. With she permission of the court in question it may also

make oral observations

For the
purpose

of the preparation of their observations only tire competition authorities of she Member

States and tire Commission may request
the relevant court of the Member State to transmit or ensure the

transmission to them of any documents
necessaey

for tire assessment of the ease.
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This Article is without prejudice to wider powers to make observations before courts conferred on

competition authorities of the Member States under the iaw of their Member State

Ankle 76

Uniform application of
Ctnnntutaity competition law

When nattonai courts rule on agreements decisions or practices
under Article 81 or Article 82 of the

Treaty
which arc already the subject of Commission decision they cannot take decisions running counter

to the decision adopted by the Commission They moat also avoid
giving

decisions which woula conflict

with decision contemplated by the Commission in proceedings it has initiated To that effect the national

court may assess whether it Is
necessary to stay Its proceedings This obligation is without

prejudice
to the

rights
and

obligations
under Article 234 of the

Treaty.

When competition authorities of the Member States ride on agreements1 decisions or practices under

Articie 81 or Article 82 of the Treaty whicit are already the subject of Commission decision iltey cannot

rake decisions which would run counter to the decision adopted by the Commission

CHAPTER

POWERS OP INVISTIGATION

Articir 17

Investigations into sectors of the economy and inio types otagreements

Where the trend of trade between Member States the rigidity of prices or other circumstances

suggesr
that competition may he restricted or distorted within tue common market tlte Commission may

conduct its inquiry
Into particular sector of the economy or into partlcuiar type

of agreements across

various sectors in time course of that Inquiry tlte Comnniisslon may request
the undertakings or associations

of
undertakings concerned to supply the information

necessary
for

giving
effect to Articles 81 and 82 of

the
Treaty

and may carry out any inspections necessary
for that purpose

The Commission may In particular request
ihe undertakings or associations of undertakings cottcemed to

communicate to it ali agreements decisions and concerted practices

The Commission may publish report on the results of its
inquiry

into partirlar sectors of the economy
or particular types

of agreemenra across various sectors and invite comments from interested
parties

Articles 14 18 19 20 22 23 and 24 shall apply inuiaiis mtiranrits

ArtIcle 18

Requests for information

in order to cany out the duties assigned to it by this Regulation the Commission may by simple

reqttest orby decision require undertakings and associations of undertakings to provide all nccessary infor

mation

When sending simple rcqurst for information to an undertaking or association of undertakings the

Commission ahaii state the iegai hasis and the purpose of the request speel what information is required

and lix the time-limit within which the information is to be provided and the penalties provtded for In

Article 23 for supplying incorrect or misleading information
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Where the Commission requires undertakings and associations of undertakings to supply information

by decision it shall state the
legal

basis anti the purpose of the request specify
what information is

required
and lix the time-limit within which It Is to be provided Ir shall also Indicate the penailir.s provided

for in ecrtlcle 23 and indicate or impose the penalties provided for irs ArtIcle 24 It shall further Indicate

the
right to have the decision reviewed by the Court of Justice

the owners of the undertakings or their
representatives

and in the case of legal persons companies

or flrms or associations having no legal personality
the

persons
authorised to represent

them by law or

by their constitution shall supply the information requested on behalf of the undertaking or the association

of undertakings concerned Lawyers duly authorlsed to ace may supply the Information on behalf of their

clients The latter shall remain fully responsible if the information supplied Is incomplete incorrect or

misleading

The Commission shah without
delay

forward copy of the simple request
or of the decision to site

competition authority of the Member State itt whose territory the seat of the undertaking or association of

undertakings is situated and the rompctition authority of the Member State whose
territoty

is affected

At the request of the Commission the governments and competition authorities of the Member States

shall provide the Commission with all necessary
information to catty out tire duties assigned to it by this

Regulation

Article 19

Power to alec statements

In order to arty out the duties assigned to Itby this Regulation the Commission may interview any

natural or legal person who consents to he interviewed for the purpose of coiiecting information relating

to the subject-matter of an investigation

Where an interview pursuant to paragraph 115 conducted in the premise-s
of an undertaking else

Commission shall infonn the competition authority of the Member State in whose territory
the interview

ialces place if so requested by the competition authority of that Member State its officials may assist the

officials and other accompanying prrsonr authorised by the Commission to conduct the interview

Article 20

The Commissions powers of inapecilon

In order to caery out the ditties assigned to it by this Regulation the Commission may conduct all

necessary Inspections
of

undertakings
and associations of undertakings

The officials autd other accompanying persons auihnrised by the CommissIon to conduct an Inspec

tion are empowered

to enter any premises land and means of
transport

of undertakings and associations of undertakings

is to examine the books and other records related to the business irrespective of the medium on which

they are stored

to take or obtain in any form copies
of or extracts from such books or records

to seal any business premises and brolts or records for the period and to the extent
necessary

for the

itsspectlois

to ask any representative or member of staff of the
ssitdertaktng or association of

undertakings
for

expianations on facts or documents relatittg to the
subject-matter

and purpose of the Inspection and to

record the amwers
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The officials and ocher accompanying persons airthorised by the Commission to conduct an Inspec

tion shall exercise heir powers upon production of written authot-Isation specifying the subject matter

and purpose of he Inspection and the
penalties provided for in Article 23 in case the production of the

required
books or other records related to the business Is incomplete or where the answers to questions

asked under paragraph of the
present

Article are incorrect or misleading In good time before the inspec

tion the Cornmtcsion shall give notice of the inspection to the competition authority of the Member State

in whose
territory

it is to be cottdtrcred

UndertakIngs and associations of undertakings are required to submit to Inspections ocdered by deci

sion of the Cotnmnisslon The decision shall specify the subject matter and purpose of the inspection

appoint the date on which It is to begin and indleate the penalties provided for In ArtIcles 23 and 24 and

the
right to have the decision reviewed by the Court of

Jusitce
The Commission shall take sttch decisions

after consulting
the competition authority of the Member State In whose territory

the
inspection

is to be

conducted

Officials of as well as those authorised or appointed by the competition authority of the Member

State In whose
territory

rho InspectIon is to be conducted shall at the
request

of that authority or of the

Commission actively assist the officials and other accompanying persons attthorlsed by die Commisslon

To this end they
shall enjoy the powers specified in paragraph

Where the officials and other accompanying persons auihorised by the Commission find that an

undertaking opposes an Inspection
ordered pursuant co this Article the Member State concerned shall

afford them the necessary assistance requesting
where appropriate the assistance of the

police or of an

equivalent
enforcement aothodty so as to enable them to conduct their inspection

If tire assistance provided for In paragraph requIres
autirorisation from judicial authority

according to national rules smaclt authorlastlon sltall be appiled for Such authorisatlon may also be applied

for as precautionary measure

Where authorisatlon as referred to In paragraph is appited for the national judicial authority shall

control that the Commission decision Is authentlc and thar the coercive measures envisaged are neither

arbitrary tror excessive having regard to the subject matter of the inspection In Its control of tite propor

tionality of the coercive measures the national judicial authority may
asic the Commission directly or

tltrougla the Member Slate competition auihorityi
for detailed explanations In particular on the grounds

the Commission has for suspecting infringement
of Articles Si and 82 of the Treaty as well as on the

seriousness of the suspected infrlngentent
and on the nature of the involvement of the undertaking

concerned i-lcnvcver the national
judicial authority may not call Into question the necessity

for the inspec

tion nor demand that It be provided with the Information lit the Commissions file The lawfulness of the

Commission decision shall be subject to review only by the Court of justice

Ankle 21

InspectIon of other premises

if reasonable
suspicion

exists that books or ether records related to the business and to the suhject

matter of the inspection which may lie relevant to prove serious vtolatton of Article 81 or Article 82 of

the Treaty are being kept in any other pretnises
land and means of

transport Including
sIte homes of

directors managers and oilier mentbers of staff of the undertakings arid associations of undertakings

coticerned the Commission can by decision order an Inapecilon to be conducted In such other premises

ind and means of transport

The decision shall specify
the

subject matter and purpose of the Inspection appoint the date on

which it Is to begin and intltcate the
right to have the decision reviewed by the Court of justice It shall in

particular state the reasons that have led the Comtnisslon to conclude ihat suspicion In the sense of para

graph exists The Commission shall take such decisions after consulting the competItion authority of the

Member State in whose territory
the

InsIleetiomi
is to be conducted
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decision adopted pursuant to paragraph cannot be executed without
prior

authorisatlon from

the national
Judicial authority of the Member Scare concerned The natIonal

judicial authority
shall control

that the Commission decision is authentic and that the coercive measures envisaged are neither arbitraty

nor excessive having regard in particular to the seriousness of the suspected infringement to the itnpor

tance of the evidence sought to the involvement of the undertaking concerned and to the reasonable ltkeli

hood that business books and records relating to the subject matter of the Inspection arc kcpt in rite

premises
for which the aothorlsatton is requested The national judicial authority may

ask the Cotninission

dircctly or through the Member State competition authority for detailed explanations Ott those elements

which are necessaty to allow its control of the proportIonality of the coercive measures envisaged

However the national Judicial authority ntay not call into que.stton
the

necessity
for the

tnspcction
nor

demand that it be provided with information In the Conantsslona file The lawfulness of the Commission

dccislon shall be subject to rcvicw only by the Court of Justice

The officials and other accompanying persons authorlaed by the Commission to conduct an inspec

don ordered in accordance with paragr.splt
of this Article shall have the powers set out In Article

202a and Article 205 and shall apply tntttntls mttfnndts

ArtIcle 22

InvestigatIons by competition autltorltles of Member Srates

The competition authority of Member State tnay In Its own tenltoiy any out any Inspection or

other fact4indlng measure under its national law on behalf and for the account of the competition

authority
of another Member State In order to establIsh whether there has been an Infringement of Arttcle

at or Artick 82 of the Treaty Any exchange and use of the Information collected shall be canted out In

accordance wtth Artlcla 12

At the
request

of the Conarnlsslon the competitIon atnhocltlrs of the Member States shall undertake

the Inspections
which the Commission cotastders to be necesssay

under ArtIcle 201 or which It has

ordered hy declstnn pursuant to Article 204 The officIals of the competition authorities of the Member

States who are responsible
for conducting these tnspecttons as well as those aurhorised or appoInted by

thens shall exercise their powers In accordance with their national law

If so requested by the Cotnmlssion or by the competition authority of the Member State In whose territory

the tnspectlon is to be conducted officials and other accompanying persona authorised by the CommIssion

may assist the officials of the authority
concemcd

ChAFFER Vt

FENALTIRS

ArtIcle 23

Fines

The Commission may by decision Impose on undertakings and associations of undertakings fines not

exceeding
of the total tuniovcr In the precedltsg business year where inteuttonalty or negltgetitly

they supply tncosrect or misleading lufonnatlon itt response to request made pursuant to Article 17

or Article 182

In response to request
made by decisIon adopted pursuant to Article 17 or ArtIcle 183 they supply

incorrect Incomplete or mIsleading InformatIon or do not supply Information within the
required

time-limit

they produce the required books or other records related to the huslnesa In incomplete form dortng

Inspections under Article 20 or reluse to submit to tnspectlons
ordered by decision adopted pursuant

to Article 204



4.1.2003 Officialjournal of the European Communities 1.1117

Cd in response to question
asked in accordance with Aritcie 202e

they Live an Incorrect or misleading answer

they fall to rectifr within time-limit set by she Cnmmtsston an incorrect Incomplete or misleading

answer given by member of staff or

they fail or refuse to provide complete answer on facts relating to the subject-matter
and purpose

of an inspection ordered by decision adopted pursuant to Article 204

Ce seals affixed in accordance with Article 202d by officials or other accompanying persons authorised

by the Commission have been broken

The Commission may by decision impose fines on undertakings and associations of undertakings

where either
lntenrionaiiy or negligently

they infringe
Article 81 or Article 82 of the Treaty or

they contravene decision ordering interim measures under Article or

they fall to comply with commitment made binding by decision pursuant to Article

For each undertaking and association of undertakings participating its the infringement the fine shaft not

exceed 10 SC of Its total tumover in the
preceding

business year

Where the
infringement

of an association eeiates to the activities of its members the fine shall not exceed

10 of the sum of she total turnover of each member active on the market affected by the infringement

of the assoclatlou

En fixing
the amount of she tine regard shah be had both to the gravity and to she duration of the

infringement

When fine is imposed on an association of
undertakings taking account of the turnover of its

members and the association is not solvent site association is obliged to call or contributions front Its

members to cover the amount of the fine

Where such contributions have not been made to the association within time-limit fixed by the Commis

sion the Contmlssion may require payment of the fine
directly by any of the undertakings whose represen

tatives were menibees of the decision-making bodies coneemed of the association

After the Commission has required payment under the second subparagraph where
necessary

to ensure

full payment of she floe the Commission may require payment of the balance by any of the members of

the association which were active on she market on which the Infringement occurred

However the Corntnissiott shall not require payment under sIte second or she third stshparagrapit from

undertakings winch slsow that they Itave not Implemented tIm infringing declston of the association and

either were not aware of tts existcnce or have actively dirtanced themselves from ii before the Commission

started investigating the case

The financial liability oleach undertaking In
respect

of the paynaent of the fine sitahi nos exceed 10% of ha

total turnover in the preceding business year

iJecistons taken pursuant to paragraphs and shall not be of criminal law nature

ArtIcle 24

Periodic penalty payments

Tha Commission may by decision impose on undertakings or associations of undertakings periodic

penalty payments not exceeding of the
average daily tumover In the preceding business

year per day

and calculated from the date appointed by the decision in order to compel them

to ptte
an wad to an Infringement of Article 81 or Article 82 of the Tnaty in accordance with deci

sion taken purauant to Article
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to comply with decision ordering interim measures taken putsttant to Article

to comply with commitment made binding by decision pursuant to Article

to supply complete and correct information which it has requested by decision taken pursuant to

Article 17cr Article 183

to submit to an inspection
which It has ordered by decision iaken pursuant to Article 20C4

\Vhere the undertakings or associations of undertakings have satisfied the
obligation

which the peri

odic penalty payment was intended to enforce the Commission may fix the definitive amount of the peri

odic penalty payment at figure
lower than that which would arire tinder thc original decision Article

234 shall apply correspondingly

CilArreit Vii

t.1MFFATiOI4 PiltitODS

Ankle 25

Limitation perIods fur the imposition of
penalties

The powers conferred on the Contmiasion by Articles 23 and 24 shall be subject to the following

limitation periods

three years in the case of infringements of provisions concerning requests
mr Information or the

conduct of Inspections

five
years

Its the ease of all ocher infringements

Time shall begin to run on the day on which the infringement Is committed However In the case of

continuing or repeated infringements time shall begin to sun on the day on which the infringement

ceases

Any action taken by the Commission or by the competition authority
of Menslier State for the

purpose of the Investigation or proceedings in
respect

of an Infringement shall Interrupt
the limitation

period
for the imposition of fines or petludlo penalty payments The limitation period shall be

interrupted

with effect from the date on which the action is notified to at least one undertaking or association of

undertakings
which has participated In the infringement Actions which interrupt the running of the period

shall include in particular the following

written
requests

for infomatlori by the Commission or by the competition authority of Member

State

written authorisatiorta to conduct inspections
issued to its officials by the Commission or by ihe

cosnpetltton authority of Member Stair

the initiation of proceedings by the omtnisston orhy the competition authority of Member State

ci notification of the statement of objections of the CommissIon or of tite competition authority of

Mesasber State

The
Interruption

of ihe iinsitation period
shall apply for all the ttndertalcinga or associations of stndrr-

takings
which have

participated
in the infringement

Each lnterruptlost shall starr time nsntsittg afresh However the limitation period shall expire at the

latest on the day on which period equal to twice the iimttstton period has elapsed without the Commis

slots having Imposed fine or periodic petsaity payment That
period

shall be extended by the time

dtarittg which limitation is suspended iaurnuant to paragraph

The limitation period for the imposition
of fines or periodic penalty paynsents

shall be ssaspcnded for

as long as the decision of the Commission is the subject of proceedings pending before the Court of

justice
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Article 26

Limitation period for tite enforcement of
penalties

1. The power of the Commission to enforce decisions taken pursuant to Articles 23 and 24 shall be

subject to limitation period of five
years.

2. TIme shalt begIn to run on the day on which the decision becomes final.

3. The limitation period for the entorcensent of penalties shall be interrupted

by notification of decision
varying

the original amount of the line or periodic penalty payment or

refusing an application
for variation

by any action of the Cmnsntssion or of Member State. acting at the
request

of the Commission

designed co enforce payment of the line or periodic penalty payment.

4. Each interruption shall start time running afresh.

5. The limitation period for the enforcemene of penalties shall be suspended for so long as

time to pay Is allowed

Ii enforcement of payment Is suspended pursuant to decision of the Court of justice.

CHAFItR Viii

HEAR1NCS AND PltOF2SStONAt SECRBCY

Article 27

Hearing of the parties complainants and others

1. Before taking decisions as provided for lii Articles 23 and Article 242 the Commission shall

give the undertakings or associations of undertakings which are the
subject

of the proceedings conducted

by the Commission the opportunIty of being heard on the matters to which the Cotnnflsslots has taken

objection. The Commission shall base Its decisions only on objections on which the
parties

concerned have

been able to comment. Complainants shall be assocIated
closely

with the
procredings.

2. The rights of defence of the parties concerned shall be fully respected in the proceedings. They shall

he etititled to have access to the Commissions file subject to the legitimate interest of undertakings In the

protection
of their business secrets. The right nf access to the file shalt not extend to confidential infortna

ilon and Internal documents of the Conunlsston or the competition authorities of the Member States lit

particular
rite

right
of access shall not extend to correspondence between tlte Commission and the compe

tition authoeities of the Member States or between the latter including documents drawn up pttrstiant to

Articles ii and 14. Nothing tn this paeagraph shalt prevent the Commission from dIsclosIng and using

information necessary
to prove an Infringement.

3. If the Commission considers it necessary it may also bear other natural or legal persons. Applications

to be heard on the
part

of such persons utah. where
they

show suflicient interest be
granted.

The

competition authorities of the Member States may also ask the Comnsisston to hear other natural or legal

persons.

4. Where the Commission intends to adopt decision pursuant to Article or ArtIcle 10 It shall

publish concise sunsmary of the case and the main content of the commitments or of the proposed

course ol action. Interested third panics may submit thetr observations within time limit which Is fixed

by the Commission In its publication and which may not be less than one month. Publication shall have

regard to the Iegititnsto interest of undeetaklnga In the protection of their business secrets
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ArtIcle 23

Professional secrecy

Without prejudice to ArtIcles 12 and 15 Information collected pursuant to Articles 17 to 22 shall be

used only for the purpose for which it war acquired

Without prejudice to the exchange and to the use of information foreseen in Article-s II 12 14 15

and 27 the Commission and the competition authorities of the Member States their officials servants and

other persons working under the
supervision

of these authorities as well as officials and civil servants of

other authorities of the Member Stares shall mice disclose information acquired or exchanged by them

pursuant to this Regulation
and of the kind covered by time obligation of professional secrecy This oliliga

tlon also applirs to all representative-s
and

experts
of Member States attending meetings of the Advisosy

Conuntttee pursuant to Article 14

CHAFfER IX

EXEMPTION REGULATIONS

ArtIcle 29

Wlthdrawat in Individual cases

Where the Commission empowered by Council Regulation such as Regulations 19/65/EEC REQ
No 2821/71 REQ No 3976187 REQ No 1534/91 or REQ No 479192 to apply Article 813 of the

Treaty by rcgulatlon has declared ArtIcle 811 of the
Treaty Inappltcable to certain categories

of agree

ments decisions by associations of undertakings or concerted
practices

It may acting on its own Initiative

or on complaint withdraw the benefit of such an exemopilon Regulation when it finds that its any parti

cular case an agreement decision or concerted practice to which the exemption Regulation applies
has

certain effects whIch are Incompatible with Article 813 of the Treaty

Where Its any particular case agreements decisions by associations of underraklngs or conceited

practices to which Commission Regulation refeeremi to in paragraph applies have effects which are

Incompatible with Article 813 of the
Treaty

in the territory of Member State or tn part thereoC which

has all the characteristics of distinct geographic market the competition authority of that Member State

may withdraw the benefit of the Regulation in question In
respect

of that trrrieoey

CHAPTER

GENERAL tttOYiStONS

Snuck 30

PublIcation of decIsions

The Cornmnlsston shall publish
the decisions which it takes pursuant to ArtIcles to 10 23 and 24

The
publication

shall state the names of the parties and the main content of the decision including

any penalties imposed ta shall have
regard to the legitimate interest of undertakings In the protectIon of

their hustmsess secrets

Ankle 31

Review by the Court ofju.stlce

The Court of Justice shall have unlimited jurisdIction to review decisIons whereby the Commission has

fixed fine or periodic penalty payment It may cancel reduce or Increase the fine or periodic penalty

payment imposed
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Ankle 32

Exclusions

This Regulation shall not apply to

international tramp vessel services as defined in Article 13a of Regulation liitC No 405686

maritime transport service that takes
place exclusively between ports

in one and the same Member

State as foreseen itt Article 12 of
Regulation EEC No 4056186

air transport
betwetn Community airpons and third countries

Ankle 33

ImplementIng provisions

The Commission shall be authorised to take such measures as may be
appropriate

In order to apply

this Regulation The measures may concern Inter ollat

the fomi content and other details of complaints lodged pursuant to ArtIcle and the procedure for

rejecting complaints

the practical arrangements for the exchange of Information and consultattons provided for in Article

11

the practical arrangements for the hearings provided for in Article 27

Before the adoption of any measures pursuant to paragraph the Commission shall publish draft

thereof and Invite all Interested parties to submit their contments within the time-limit it lays downwhich

may not be less than one month Before
publishing

draft measure and before adopting it the Commis

sion shall consult the Advisoty Committee ott Restrictive Practices and Dominant Positions

CFtMtEtt Xi

TRANSiTiONAL AMENDING AND FiNAl PROVISiONS

Article 34

Transltiotial provisions

ApplicatIons
made to the Commission under Article of

Regulation
No 17 notifications made under

ArtIcles and of that
Regulation

and the
coreespottding applications

and notifications made under Regu
lations ERQ No 101 7/68 EEC No 405686 and EEC No 3975/87 shall

lapse as from the dale of appli

cation of this Regulation

Procedural
steps

taken under Regulation No and
Regulations EEC No 101768 EEC No 4056/

86 and EEC No 3975/S shall continue to have effect for the purposes of applying this Regulation

Ankle 35

Deslgttation of competition authorities ofMettibcr Scates

The Member States shall
designate

the competition authority or authorities responatbie for the appli

cation of Articles Si and 82 of the
Treaty in such way that the

provisions
of this regulatIon are elTcc

tively complted with The measures necessary to empower those authorities to appJy those Articles shall be

taken before May 2004 The authorities destgtiated may Include courts
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When enforcement of Community competition law Is entrusted to national administrative and Judi

cial authorities the Member States may allocate different powers
arid functions to those different national

authorities whether administrative or Judicial

The effects of Article 116 apply to the authorities
designated by the Member States including courts

that exercise functions
regarding

the
preparation

and the adoption of the
types

of decialous foreseen In

Article The elfects of ArtIcle 116 do not extend to courts insofar as they act as review courts In respect

of the
types

of decisions foreseen in Article

NotwIthstanding paragraph in the Member States where for the adoption of certain
tjpes

of deci

sions foreseen in Article an authority brings an action before Judicial authority
that is

separate
and

different from the prosecuting authority
and provided that the terms of this paragraph are complied with

the effects of Article 116 shall be itnitcd to the authority prosecuting
the case which shall withdraw its

ciaitn before the Judicial authority
when the Commission opens proceedings and this withdrawal shall

bring the national proceedings effectively to an end

Article 36

Amestdsneot of Regtslatton EEC No 1017/68

Regulation EEQ No 1017/68 is amended as follows

ArtIcle Is repealed

in Article 3I the words the prohibition laid down in ArtIcle are replaced by the worda lhe prohi

bitioia in Article 811 of the Treaty

ArtIcle is atnertded as follows

In paragraph the words Whe agreements decisions and concerted
practices

referred to in Article

are replaced by the words Agreements decisions and concerted
practices pursuant to Article

811 of the Treaty

Paragraph is replaced by the following

If the
tmplerncntatiou

of any agreement decision or concerted practice covered by paragraph

has In
given case effects which are Incompatible with the requirements of Article 813 of the

Treaty undertakings or associations of undertakIngs maybe required to make such effects cease

Articles to 29 are repealed with the exception of Article 133 which continues to apply to dcciaiona

adopted pursuant to Article of Regulation EEQ No 101768 prior to the date of application of this

Regulation until the date of expiration of those decisions

in Article 30 paragraphs and are deleted

Article 37

Amendment of ttegulatiost EEC No 2988/74

in Regulation EEQ No 298874 the following
Article Is Inserted

ArtIcle hi

Exclusion

This
Regulation

shall not apply to measurv.s taken under Council Reguiatlon BC No 1/2003 of 16

December 2002 on the Impiementation of the miles on competition laid down In Articles SI and 82

of the Treaty

031 4.1.2003 p_i
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ArtIcle 38

Amendment of Regulation 81112 No 4056/86

Regulation EEC No 4056 /86 Is amended as follows

ArtIcle is amended as follows

Paragraph Ifs
replaced by the following

Brersrlr jon obllgailon

\Vhere the persons concerned are In breath of an obligation which pursuant to Article

attaches to the exemption provided for in Article the Commission may in order to put an

end to such breach and under the conditions laid down in Council Regulation EQ No 112003

of 16 December 2002 on the implementation of the rules on competition laid down in Articles

81 and 82 of the Treaty adopt decision that either prohibits them from
carrying

out or

requires then to perform certain specific acts or withdraws the benefit of ihe block exemption

which they enjoyed

01 4.1.2003

Paragraph is amended as follows

In point the words under the conditions laid down In Section II are replaced by the words

under the conditions laid dawn in Regulation liC No 1/2003

it The second sentence of the second subparagraph of
point clJ is

replaced by the following

At ihe same time ft shall decide in accordance with Article of Regulation EQ No 1/2003

whether in
accept

commitments oflŁred by the undertakings concerned with view Inter olin

to obtaining access to the marker for non-conference lines

Article is amended as follows

Paragraph is deleted

Ii In paragraph the words pursuant to Article 10 are replaced by the words pursuant to Regulation

EQ No 1f2oo3

Paragraph is deleted

ArtIcle Is amended as follows

In paragraph the words Advisory Committee referred to in Article 15 are replaced by the words

Advisory Committee referred loin Article 14 of Regulation EQ No 1/2003

in paragraph the words Advisory Committee as referred to in Article 15 are replaced by the

words Advisory Committee referred to In Article 14 of Regulation EQ No 1/2003

Articles 10 to 25 are repealed with the
exceptIon

of Article 33 which continues to apply to decisions

adopted pueauattt to Article 813 of the Treaty prior to the date of application of this Regulation until

the date of expiration of those decisions

in Article 26 the words the form content and other details of complaints pursuant to Anlcie 10 appll

rations pursuant to Article 12 and the
hearings provided for in Article 31 and are deleted

Ariicie 39

Mnendment of Regulation EEC No 3975187

Articles to 19 of Regulation EEC No 3975 /87 are repealed
with the

exception of Article 63 which

continues to apply to decisions adopted pursuant to Article 813 of the Treaty prior to the date of applica

tion of this Regulation until the date of
expiration of those decisions
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Ankle 40

Amendment ofRegulaflons No 19/65/EEC EEC No 282171 and EEC No 153491

ArtIcle of Regulation No 9/65/EEC Article of Regulation EEC No 2621/71 and Article of Regola

Eon EEC No 1534/91 are repealed

ArtIcle 41

Amendment of Regulation EEC No 397687

Regulation EEC No 3976/87 Is amended as follows

Article Is replaced by the following

ArtIcle

The Commission shall consult the Advisory Committee referred to in Article 14 of Council Rcgulation

EQ No 1/2003 of 16 December 2002 on the Implementation of the rules on competition laid down in

Articles 81 and 82 of the Treaty before publishing draft Regulation and before adopting Regula

tiout

OJL 4.1.2003

Article is repealed

Ankle 42

Amendment of Regulation EEC No 479/92

Regulation EEC No 479/92 Is amended as follows

ArtIcle Is replaced by the following

Ankle

Before
publishing

the draft Reguiatton
and before adopting the Regulation the Commission shall

consult the Advisory Committee referred loin Article 14 of Council Rcgulation EQ No 1/2003 of 16

December 2002 on the implementatIon of the rules on competition laid down in ArtIcles 81 and 82 of

the
Treaty

OJL 1.4.1.2003 p.1

ArtIcle Is repealed

Article 43

Repeal of Regulations No 17 and No 141

Regttlation No 17 Is repealed with the
exceptIon

of Aitlcle 83 whIch continues to apply to decisions

adopted pursuant to Article 813 of the
freaty prior to the date of

application
of this

Regttlatlon until the

date of expiration of thoac decisions

Regulation No 141 is repealed

References to the
repealed Regulations shall be construed as references to thIs Regulation

ArtIcle 44

Report on the application of tha present Regulation

Bye
years

from the date of application of this Regulation the Conuntssiott 11311
report to the European

Parliament and the Council on the functioning of this Regulation in particular on tIme applIcation of Article

116 and Article 17

On the basls of this reperr the Commission shall assess whether it is appropriate to propose to the Council

revision of this Regulation
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AtUie 45

Inry Into force

This Regulation shall enter into force on die 20th day foHowing that ol Its publication in the OJflcInlJounmi

of the European Conuminllles

it shall apply from May 2004

This Regulation shall be binding in irs entirety and directly applicable in all Member Stales

Done at Bwssels 16 December 2002

For the Council

Tire President

FISOWR BO1


