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I Dear Judge Poppiti: 

As this Court directed at the June 20, 2008 hearing, Intel Corp. ("Intel") submits this 
letter brief on the following two issues: 

(1) Does Fed. R. Civ. P. 26(a)(2)(B)'s expert disclosure requirement cover the back- 
up data, programs, spreadsheets, and calculations considered by Class Plaintiffs' expert, 
Professor Leffler? 

(2) Must Intel pay a portion of the Special Master's expenses that Class Plaintiffs 
incurred in connection with their motion to compel data production from Fry's Electronics in 
order to get a copy of the produced data? 

The answer to the first issue is yes: Rule 26(a)(2)(B) requires a party relying on a 
retained expert to provide a written report including a complete statement of the expert's 
opinions, as well as "the data or other information considered by the witness in forming them." 
More than a month after full disclosure was required, and after has Intel made several inquiries 
about the missing data, Class Plaintiffs still have not produced these materials that were 
considered by their expert. 

The answer to the second issue is no; the Rules do not obligate Intel to reimburse Class 
Plaintiffs for any cost incurred in obtaining discovery beyond the reasonable cost of copying the 
information. This is particularly the case here where Intel had no involvement in the proceedings 
before the Special Master that gave rise to the expenses at issue. 
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Issue 1 : Class Plaintiffs are required to disclose the back-up data, programs, spreadsheets, and 
calculations used or considered bv their class exvert. 

With respect to the backup data considered by their expert, Class Plaintiffs argued during 
the parties' meet and confer that the Rule 26(a)(2)(B) disclosure requirements are limited to trial 
experts and, therefore, do not apply to their class certification expert. 

Class Plaintiffs' position is incorrect, as courts routinely apply the Rule 26(a)(2)(B) 
disclosure requirements to class certification experts. Colindres v. QuietJlx Mfg., 228 F.R.D. 
567, 571-72 (S.D. Tex. 2005) (applying Rule 26(a)(2)(B) disclosure requirements to class 
certification expert and requiring disclosure of e-mail sent by expert to attorney); see also Farrar 
& Farrar Dairy, Inc. v. Miller-St. Nazianz, Inc., No. 5:06-CV,-160-D, 2007 WL 4118519, at *2 
(E.D.N.C. Nov. 16, 2007) (applying Rule 26(a)(2)(B) disclosure requirements to class 
certification expert report); Grimes v. Invention Submission Corp., No. CIV-03-0916-m, 2005 
WL 6042731, at *1 (W.D. Okla. March 8, 2005) (requiring supplemental Rule 26(a)(2)(B) 
disclosures by class certification expert). 

Moreover, Case Management Order 1, as well as two stipulated extensions, allowed 
Class Plaintiffs to file a "Class Expert Report," which implicitly incorporates the Rule 
26(a)(2)(B) disclosure requirements. See Moreno v. Autozone, Inc., No. C-05-4432 MJJ (EMC), 
2007 WL 2462129, at *1 (N.D. Cal. Aug. 28, 2007) (finding that CMO requiring "disclosure of 
expert witnesses and production of reports ... implicitly incorporat[es] expert reports as generally 
provided for by Rule 26(a)(2)(B).'3. 

The only reported case Intel has located that did not require disclosure concurrent with 
the expert report is In re IPO Securities Litig., No 21 MC 92(SAS), 2004 WL 1637054 
(S.D.N.Y. July 23, 2004), where the court found that "defendants are entitled to the data 
considered by an expert at an appropriate time," but that the materials were irrelevant prior to 
certification, in light of the Second Circuit's "inadn~issible as a matter of law" standard for 
evaluating class certification. See In re Visa ChecWMasterMoney Antitrust Litig., 280 F.3d 124, 
'135 (2001). This case is inapposite for two reasons. 

First, although In re IPO acknowledges that, under Rule 26(a)(2)(B), defendants are 
entitled to all materials considered by a class certification expert, it failed to consider that Rule 
26(a)(2)(B) dictates the timing: the materials must be disclosed as part of the expert report, see 
Rule 26(a)(2)(B) ("The report shall contain . . . the data or other information considered by the 
witness.. . ."). 

Moreover, In re IPO is no longer good law. The Second Circuit reversed the trial court's 
later decision granting class certification, and specifically "disavowed" its Visa 
ChecWMasterMoney decision, see In re IPO Securities Litig., 471 F.3d 24, 42 (2d Cir. 2006), 
which was the trial court's only basis for delaying the expert disclosures. 

Class Plaintiffs have also claimed that they would be prejudiced by complying with the 
Rules, because Intel would have access to their expert's backup data for longer than Class 
Plaintiffs will have access to Intel's expert data. But this is a product of the schedule - stipulated 
to by Class Plaintiffs - that creates a longer time period for Intel's Opposition than for Class 
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Plaintiffs' Reply Brief. Class Plaintiffs never raised this issue during negotiations over the 
stipulated schedule, and their newfound desire that Intel have less time with this material than 
provided by the Federal Rules is not prejudice. Intel has had Class Plaintiffs' expert report for 
over one month, but lacks the back-up materials necessary to replicate or critique Professor 
Leffler's calculations and conclusions. This is inexcusable. 

Issue 2: Class Plaintiffs cannot condition the production of Fry's Electronics' data production 
on payment by Intel of a portion of the Special Master's fees related to that production. 

Class Plaintiffs raise an additional argument with respect to disclosing the Fry's 
Electronics data: Class Plaintiffs have refused to provide Intel with a copy of that data 
production unless Intel agrees to pay part of the Special Master's fees incurred in this Court 
resolving the Class Plaintiffs' motion to compel that production. 

The only costs that are ordinarily assessed for a document production are the reasonable 
costs of copying the documents, which Intel has been willing to pay. Williams v. Taser Int 7, No. 
1:06-CV-0051-RWS, 2006 WL 1836437, at *6 (N.D. Ga. June 30, 2006) (requesting party 
required to pay for reasonable costs of copying and shipping documents but no other costs 
associated with production). 

There is no basis to deviate from this general rule. As the Court remembers, the 
discovery dispute between Fry's and the Class Plaintiffs was lengthy - ten months from the 
filing of the motion to compel (D.I. 310, March 29,2007) until Judge Farnan's adoption of the 
Special Master's Report and Recommendation (D.1583, January 25,2008) -and hard fought (45 
docket entries and multiple hearings). Intel had no role in the dispute; in fact, Fry's barred Intel 
from attending, or even learning about, the meet and confers that the Court directed Fry's and the 
Class Plaintiffs to undertake. Moreover, when Fry's and the Class Plaintiffs briefed the issue of 
who should pay the Special Master's fees, this Court rejected Fry's argument that Intel should 
pay a portion of those fees. 

Class Plaintiffs may argue that Intel benefited from their efforts, but the scope of the data 
produced was limited to what the Class Plaintiffs found acceptable; Intel had no say in the scope. 
Further, the scope holds little affirmative value for Intel given that it presents only aggregated 
sales information for a select number of computer brands and models. The only use that this data 
serves for Intel is to vet and critique how Professor Leffler has used or intends to use the data. 
Intel is entitled to receive a set of the data at no cost beyond reasonable copying costs. 

~es~ect fu l ly  submitted, 

W. Harding Drane, 
Attorneys for Intel Corporation 
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