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DECLARATION OF JAMES S. VENIT

1, James S. Venit, make the following declaration.

1. 1 make this declaration upon personal knowledge and I am competent to testify fo the
facts and matters set forth herein. This declaration is based on my understanding of the status of
the European Commission's investigation of Intel Corporation ("Intel") and my background in,
and familiarity with, Furopean Commission ("Commission” or "EC"} procedures. The
statements and opinions expressed herein are made n good faith on the basis of my
understanding of the relevant facts and law.

2. I am a partner at Skadden, Arps, Slate, Meagher & Flom and practice European Usian
{*EU™) competition law out of the firm's Brussels office, which I joined in June 2000,

3. I am admitted to the Bar of New York and am registered on the "B" list of the Brussels
Bar.
4, I have been practicing EU competition law in Brussels since October 1980, first as an

associate at Cleary, Gottlieh, Steen & Harnilton from October 1980 unti]l April 1984, then as an
associate and later a pariner at $G Archibald from April 1984 until December 1989, and then as
a partner with Wilmer, Cutler and Pickering (now Wilmer, Hale) from Japuary 1990 until June
2000. During my nearly 28 years in Brussels, 1 have represented numerous firms befors the
European Commission in, infer alie, competition cases under both Articles 81 and 82 of the EU
Treaty. 1am familiar with the competition laws of the European Community and the procedural
rules of the European Commission.

5. Bince February 2005 | have been representing Intel and assisting its legal team in the
proceedings before the Commission in Case 37990 (the "AMD complaint"). I am also assisting
Intel in Case 39493 {the "Retail Investigation™).

6. I make this declaration in support of Intel and in response to the declaration of Mr. John
T. King in support of the motion filed on behalf of Union Federale des Consommateurs Que
Choisir ("QC") to intervene for the limited purpose of seeking modification of the
Confidentiality Agreement and Protective Orders and its application pursuant to 28 U.8.C. §
1782 to provide access to documents (collectively "QC Brief™) to enable QC to participate
"efficiently” in the EU proceedings and in the consumer damages actions that it anticipates will
foliow those proceedings.

7. QC bases its motion on its interest in using the documents in the EC proceedings in Case
37990 against Intel, in any separate continuing investigation of Intel's relationships with certain



compulter resellers located in Europe, and eventually in damage actions fo be brought at some
point in the future against Intel in EU Member State courts. (QC Brief at pape 20). In its Brief,
QC further explains that its goal in intervening in this procedure is to "influence the outcome of
the EC proceedings” and to "seek, via subsequent and related judicial proceedings, compensation
for consumers whe have been overcharged due to Intel's alleged monopolistic conduct.” (QC
Brief at page 2).

8. In the following paragraphs, I first address the status of the EC proceedings in Case
37990 and the possibility for further interventions by QC in that Case in order to influence the
proceedings.

OC currently has no forther statntory right to be heard or to_make submissions to the
Commission in Connection With Case 37990 (the "AMD Complaint"}

Nature of the EC Proceedings in Case 37990
Phases of the Proceeding

9, By way of background, the Commission's proceedings in a competition case pursuant o
Regulation 1/2003! (such as Case 37990) may be divided into three distinet phases (without
preiudice o the possibility of re-opening a previous phase). These are: (i) the investigatory
phase; (ii) the defence/contentious phase; and (iii) the decision-making phase.

(i) Investigatory Phase. During this phase, the Commission uses its
investigatory powers under Articles 17-21 of Regulation 1/2003 to gather information and
documents by conducting on-site inspections and/or requesting the provision of documents and
information. The investigatory phase concludes either with a determination not to proceed
further, in which case the file is closed,? or the issuance of a Statement of Objections (the "SO™)
which is addressed to the defendant firm(s) (in this case, Intel) and which sets forth the factual

Y A tvue and correct copy of Regulation 1/2003 is attached hereto as Exhibit 1.

2 If the investigation was opened in response o the filing of 2 formal complaint, pursuant to

Article 5 of Regulation 773/2004, the complainant has a limited right of access to the file
once it has been informed that the Commission proposes formally to reject the complaint. See
Article 8 of Regulation 773/2004.



and legal arguments supporting the Commission's preliminary conclusion that EU competition
law has been infringed.

(fiy  Defence/Contentivns Phase. The second phase, the defence (or
contentious phase), begins with the issuance of the SO to the defendant (otherwise known as the
addressee of the SO) who is then piven an opportunity to respond in writing and orally to the
allegations contained in the SO. As part of this phase, the addressee of the SO is also afforded
access to the Commission's file, With the issuance of the 80, the factual record is closed.
Although new evidence may be introduced subsequently by the Commission, should the new
evidence resulf in a substantial change in the Commission's objections, a supplementary SO will
be required. The defence/conientious phase terminates with the Oral Hearing, After this point
third parties no fonger have any statutory right to make further submissions.

(ii)  Deciston-Making Phase. Following the Oral Hearing, the Commission
enters the decision-making phase during which the staff of DG Competition consult nternally
and with the Commissioner responsible for Competition, the Commission's Legal Service, and
the Member States through the Advisory Committee, This phase of the Commission's procedure
is governed by Articles 14 and 30 of Regulation 1/2003 and the Commission's non-public
internal regulations, Neither the addressee of the SO nor third parties have any statutory rights to
make submissions during this phase of the proceedings. At the end of this phase, the
Commission will either adopt a decision addressed to the defendant or formally decide to close
the file and/or reject a2 complaint if the investigation was opened in response to a formal
complaint. The defendant bas the right to appeal the Commission's decision to the Court of First
Instance within two months,

Rights of Interveners

10.  The rights of a third party intervener, such as QC, are substantially more lmited than
those of a defendant in an EU proceeding. In particular, paragraph 59 of the Commission Notice
on Handling of Complaints, Official Journal C 101, 27/04/2004 3 expressly states, with respect 1o
the rights of a complainant (and thus, a fortiori, those of a third party intervener) that
"nmroceedings of the Commission in competition cases do not constitute adversarial proceedings
between the complainant on the one hand and the companies which are the subject of the
investigation on the other hand. Accordingly, the procedural rights of complainants are less far-

3 A true and correct copy of the Commission Notice on Handling of Complaints is attached

hereto as Exhibit 2.



reaching than the right to a fair hearing of the companies which are the subject of an
infringement procedure."¥

i1, The rights of a third party intervener, such as QC, are also more limited than those of a
compiainant in an EU proceeding because, unlike complainants, third party interveners cannot be
heard or submit information as a matter of right. Article 27(1) of Regulation 1/2003 provides
that "[cJomplainants shall be associated closely with the proceeding.” A third party intervener,
by contrast, is heard solely at the discretion of the Commission. Article 27(3) of Regulation
172003 states that "H the Commission considers it necessary, it may also hear other legal or
natural persons. Applications to be heard on the part of such persons shall, where they show a
sufficient interest, be granted.”

12,  If a third party is permitted to intervenc by the Commission, Regulation 773/2004
provides that the third party will be informed in writing of the nature and the subject matter of
the proceeding, will have a time limit within which it may make known their views in writing,
and may be invited to develop its arguments at the Oral Hearing. (Article 13 of Regulation
773/2004).5

13.  The March 6, 2008 letter from the Hearing Officer to QC stated that QC had "shown a
sufficient interest to be heard as a third party under Article 27(3) of Council Regnlation No.
1/2003." The jetter further stated, however, that: "the fact that [QC's] stated purpose to possibly
demand in [QC's] own name before national courts in the future . . . is of itself no reason to
participate in the Hearing."

4 See also Case T-65/96, Kish Glass & Co. Ltd, v. Commission {judgment of 30 Mazch 2000},
in which the Court held (in paragraph 33) that "an investigation does not conmstitute an
adversary procedure as between the undertakings concemned but a procedure commenced by
the Commission, upon its own initiative or upon application, in fulfillment of its duty to
ensure that the rules on competition are observed. It follows that the compamnies which are
the object of the investigation and those which have submitted an application under Article 3
of Regulation No 17, having shown that they have a legitimate interest in seeking an end to
the alleged infringement, are not in the same procedural situation and that the latter cannot
invoke the right to be heard as defined in the cases relied on" A true and correct copy of
Case T-65/96 is attached hereto as Exhibit 3.

5 A true and correct copy of Regulation 773/2004 is attached hereto as Exhibit 4.



14, Absent an express invitation from the Hearing Officer, as a third-party intervener in Case
37990, QC has no right under EU law to make submissions about the factual record gffer the
Hearing. However,

"[wlhere appropriate, in view of the need to ensure the right to be heard, the
hearing officer, after consulting the Director responsible, may afford persons,
undertakings, and associations of persons or undertakings the opportunity of
submitting further written comments after the oral hearing. The hearing
officer shall fix a date by which such submissions may be made. The
Commission shall not be obliged to ke into account written comments
received affer that date.”

See Article 12 of Commission Decision 2001/462 of 23 May 2001, on the terms of reference of
hearing officers in certain competition proceedings, Official Journal L. 162, 19.06.2001, p. 23,
Article 12(4) (emphasis added).5 QC was given until 26 March 2008 by the Hearing Officer to
make a submission relating solely to matters raised at the hearing {and not to introduce any new
evidentiary material). (Declaration of Vincent N. Smith in Support of QC's Letter Brief re
Establishing Briefing Schedule, 4 8 and Exh. 2).7 Thus, QC has no further right to be heard or to
make submissions to the Commission on the current Statement of Obiections,

Rights of Third Parties to Conduct Discovery

15.  Commission proceedings under Regulation 1/2003 are not adversarial as concerns the
addressees of the SO and third parties, be they complainants or interveners.® The Commission
has described the practical significance of this aspect of ifs proceedings in a brief submitted in
opposition fo the use of § 1782 by a defendant when it noted that "the laws of the European

6 A true and correct copy of Commission Decision 2001/462 is attached hereto as Exhibit 5.

7 Intel, as the defendant in Case 37990, was granted the opportunity by the Hearing Officer to

make a post-Hearing submissien, pursuant to the Hearing Officer's mandate to grant leave to
do so to persons or undertakings in limited circumstances. However, it was made clear to
Intel that this submission should be brief and should concem orly matters covered at the
Hearing as to which Intel had not, in its view, had the opportunity to respond to adequately.
Thus, the permission to make a supplemental submission did not extend 1o the submission of
new arguments or new documents. '

§  See Case T-65/96, Kish Glass & Co. Ltd. v, Commission, note 4 supra.



Community embedy a2 deliberate decision not to authorize private parties to conduct their own
discovery."¥ Rather, a private party seeking additional discovery for a Commission competition
proceeding must first ask the Commission to obtain the documents.)0 The Commission's
decision on whether or not to grant the request is then subject to appellate court review.!! The
Commission's anzlysis was set forth in the context of an attempt by Microsoft, a defendant who
was the addressee of an SO, to use § 1782 to obtain discovery. It would appear a fortiori,
therefore, that a third party, such as QC, would, at least, have to respect the procedure required of
a defendant, given that under EU law, defendanis have far greater procedural rights than
compiainants or interveners. To Intel's knowledge, however, QC has not complied with this
required procedure in its quest to obtain the Delaware documents. In my view, QC's apparent
attempt to circurvent BC law by directly approaching this Court, rather than adhening to the
appropriate EC procedures to obtain such information, makes it likely that the Commission
would refuse any information submitted by QC should its § 1782 application succeed.

Current Status of Case 37990

16.  The investigatory and defence/contentious phases of the Commission's proceedings in
Case 37990 have been concluded, and the Commission is now engaped in its internal decision-
making process. In essence this means that, unless the Commission were to decide to reopen its
investigation, the investigatory and contentious portion of the Commission's administrative
proceedings are now closed as is the factual record on which the Commission will have to rely
should it eventually adopt a decision in Case 37990 establishing the existence of an
infringement. Thus, unless the Commission chooses to reppen the investigatory phase {which
would then entail a subsequent re-opening of the defence phase), the record in Case 37990 is in
essence closed as concerns the further submission of new evidence.

9 Bref of the Commission of the Buropean Communities in Opposition to Microsoft
Corporation's Objections to Magistrate's Order at 10, In re dpplication of Microsoft Corp.,
Case No. 06-80038 JF (PVT) (Apr. 17, 2006) (N.D.Cal.) {emphasts added) [hereinafter
Comm'n Sun Brief]; see also Reply Brief of the Commission of the Buropean Communities
in Support of Novell, Inc.'s Motion to Quash at 2-3, In re Application of Microsoft Corp.,
C.A. 06-MBD-10061 (MLW) (Apr. 12, 2006) (D. Mass) [hereinafter Comm'n Novell Reply

- Brief]. True and correct copies of the Comm'n Sun Brief and the Comm'n Novell Reply
Brief are attached hereto as Exhibits 6 and 7, respectively.

10 Comm'n Sun Brief at 10.

I} Jd.; Comm'n Noveil Reply Brief at 2-3.



17.  As concemns QC, whose rights as a third-party intervener are narrowly circumscribed, QC
has no further statutory right to be heard or to make submissions to the Commission now that
Case 37990 has entered the decision-making phase.

There is No Basis For QC to Obtain Discovery Via 28 U.S.C, § 1782 in Connection with
Case 37094,

18. Y understand that the US Supreme Court in Intel v. AMD?? identified key factors for
purposes of assessing a § 1782 motion, which include (a) whether a foreign tribunal can itself
order the discovery sought; (b) the receptivity of the foreign tribunal to US federal court
assistance; (c) whether the § 1782 request “conceals an attempt to circumvent foreign proof-
gathering restrictions or other policies of a foreign country or the United States.”; and (d)
whether the request is unduly burdensome or infrusive. In my view none of these factors suggest
QUC’s application should be granted given the facts and status of Case 37990, and the position
taken by the Commission in prior, similar cases.

18.  In fact, I consider it unlikely, especially at this stage of the EC proceedings in Case
37990, that the Commission would aceept information submitted by QC should its § 1782
application succeed. QC’s § 1782 application, if granted, is thus unlikely to allow QC to reach its
stated goal, which is to "influence the outcome of the EC proceedings.” (QC Briefat 2.)

Factor No. I: The Commission Fias The Power to Obtain All the Information it Needs

19.  Intel is a party to the proceeding and any information in Intel's possession has been
readily available to the Commission. The "Commission has the legal power, under Article 18 of
Council Regulation No. 1/2003, to ‘require undertakings to provide all necessary information’
whether or not they are the target of an investigation or suspected of an infringement of the
competition rules." Brief for the Commission of the European Communities in Support of
Novell, Inc's Motion to Quash, In re Application of Microsoft Corp., 2006 U.S. Dist. LEXIS
32577 (Apr. 17, 2006) at 10 [hereinafter Commission Novell Brief].}!3

20.  The Commission bas already exercised its investigatory powers to seek and obtain
information from Intel it believes is necessary with respect to the proceeding in Case 37990

12542 US 241.

13 A true and correct copy of the Commission Novell Brief is attached hereto as Exhibit 8.



Most recently, on May 21, 2008, the Commission served Article 18 discovery requests on Intel
asking it to produce all documents authored or received by Intel employees that were quoted or
referred to in (i) Intel's Preliminary Pretrial Statement filed in the Delaware Action; (if) the
Plaintiffs' Joint Preliminary Case Statement; (i) Intel's Response to the Plaintiffs' Joint
Preliminary Case Statement; and (iv} Plaintiffs’ Joint Response to Intel's Preliminary Pretrial
Statement.|4 Intel complied with these requests.

21, QC has asserted that its use of § 1782 is warranted because "the numerous third parties
that have produced documents in the present case are rot participants in the EC proceedings.”
(QC Brief at 27). QC's assertion ignores the Commission's powers to request any information
from any party and to obtain information located in the United States, either through a EU-based
subsidiary or voluntary comphiance.

22.  Through Article 18 Requests, the Commission has already collected information it
deemed necessary from third parties for purposes of Case 37990, In particular, the Commission
has received documents and information from a large number of third parties, including the key
OEMs whose files have been produced in the Delaware litigation. Thus, the Commission clearly
niot only has the power, but has already taken the measures required, to collect and use what i
deems to be necessary and relevant information from these third parties.

23. It should also be noted that the Commission’s Requests for Information state that "Article
18 empowers the Commission to require undertakings and associations of undertakings to
provide all necessary information whether or not they are suspected of any infringement of the
competition rules.” The Request for information further states: "In particalar, I wish to draw
your attention to the penalties that may be imposed on any undertaking or asseciation of
undertakings that produces incorrect or misleading information in response to this request for
information,” (emphasis in original). Those penalties include "fines not exceeding 1% of the
total turnover in the preceding business year where, intentionally or negligently : (a} they supply
incorrect or misleading information in response fo a request made pursuant to (...} Article
18(2)." See Exh. 9 at | and Annex L

24.  There is no basis to believe that the Commission's power to compel information from
Intel or third parties is inadequate. As the Commission has stated "[i]f the parties or third parties
do not provide the requested information, the Commission can order and has many times in the
past ordered production and imposed heavy fines, under Article 23 of Regulation 1/2003 . . . in
order to induce compliance." Commission Novell Brief at 11. The Commission "has all the

14 A true and correct copy of the Commission's 21 May 2008 Article 18 Requests is attached
hereto as Exhibit 9.



power to request any information from . . . any other third company at any time that is relevant to
the proceedings. . . ." Ibid.

25.  QC has not identified any fype or category of documents that would be relevant 1o the
EC's investigation, which is beyond the EC's reach, but within this Court's reach.

26, If it were the case that some relevant documents were beyond the EC's direct reach, the
Commission can itself invoke 28 U.S.C. § 1782 to obtain information located in the United
States pursuant fo the Agreement Between the Government of the United States of America and
the Commission of the Buropean Communities Regarding the Application of their Competition
Laws, 1995 Q.1. (L 95) 47, as amended by Exchange of Letiers Dates 31 May 1995 and 31 July
1995, 1995 O.1. (1. 132) 38, and the Agreement Between the Government of the United States of
America and the Buropean Communities on the Application of Positive Comity Principies in the
Enforcement of Their Competition Laws, 1998 O.J. {L. 173} 28, Brief for the Commission of the
Buropean Communities as Amicus Curiae Supporting Reversal, Intel Corp. v, Advanced Micre
Devices, Inc. 542 11.8. 241 (2004) at 12 and n.13 [hersinafier Commission Intel Brief].19

27. The Commission has expressed its “clear preference . . . to rely on the formal
mechanisms that it has carefully negotiated with the United States specifically for the purpose of
cooperation in competition law enforcement.: Id. at 12.

Factor Ne. 2: The Commission is Not Receptive to U.S. Judicial Assistance in Connection
with Private Applications Under § 1782

28.  QC hbas represented to the court that “there is no . . . opposition by the BC" to its
application for discovery under § 1782. QC Brief at 27. This misrepresentation of the
Commission's position is unfounded. In fact, the Commission has taken the consistent position
that the US courts should deny discovery requests pursuant to 28 U.S.C. § 1782 for use in
Commission competition proceedings. See, e.g., Commission Intel Brief; Commission Novell
Brief at 1; Commission Sun Brief at 10. QC has not identified a single instance in which the EC
has indicated that it is receptive to judicial assistance involving a private application under
§ 1782,

29.  The Commission has stated its view that § 1782 applications, such as QC's application:

I35 A true and correct copy of the Commission Intel Brief is attached hereto as Exhibit 10.
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(1) "interfere [} with law enforcement and sovereign policy choices in the handling of
competition law proceedings in the European Community.” Commission Novell
Briefat 17-18;

(2) "facilitate [ ] circumvention of the Enropean Union's considered policies on access
to information” (Intel Brief at 14);

(3) "seriously compromise the Commission's powers of investigation and competition
law enforcement” (Novell Briefat 15);

{4) "undermine the Commission's right to preclude irrelevant information." {(Letter
from Philip Lowe, Director-General, European Commission, to Maurits Delmans,
Cleary Gottlich Steen & Hamilton (Mar. 2006) at 4) (hereinafter "Commission Letter
to Dolmans");!6 and

{5} "circumvent the procedures for and limitations on proof-gathering established by
the laws of the European Commmumity” (Comm'n Novell Reply Brief at 4),

Factor Ne. 3: QC's Application Is An Attempt To Circumvent EC Procedure

30. QCs § 1782 application attempts to circumvent and undermine the Commission's
carefully balanced disclosure policies in several respects.

31, First, QC's § 1782 application seeks to circumvent the Commission’s considered
decisions regarding the materials it has chosen nof to pursue in connection with its investigation
of Intel. The Commission's investigation of Intel in Case 37990 has been underway for several
years. During that time period, the Commission has used its powers to conduct extensive fact-
finding targeted at Intel and third partics that is relevant to the issues at stake in its investigation.
Some of the issues in the Delaware action have not been the focus of the Commission's
investigation. By way of example, AMD's Complaint covers sales to US retailers, standard
setting and compiler issues, and chipsets, none of which is at issue in Case 37950, Documents

6 A true and correct copy of the Commission Letter to Dolmans is attached hereto as
Exhibit 11.
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produced in the Delaware Action pertaining to these issues would have no relevance to the
Commission's investigation.

32.  The Commission has stated that its discovery procedures "are designed to provide access
to evidence in a manner that is fair and transparent and to enable the Commission to maintain
control over proof-gathering activity in the matters before it.” Comm'n Sun Brief at 13. QC's
§ 1782 application is an attempt to wrest that control from the Commission, and burden it with
millions of documents that have been produced in the U.S. litigation, many of which have little
or no bearing on File No, 37990. It is particularly telling that the Commission has intentionally
chosen nof to issue a broad request for all Delaware documents but has so far Himited ifs review
to docurnents authored or received by Intel employees which are quoted or referred to in the
briefs filed by Intel and AMD in the Delaware litigation in May 2008.

33. Second, as stated in paragraph 15, QC has not, to Intel's knowledge, asked the
Commission to obtain the Delaware documents, as required by EC procedure. QC seeks through
its § 1782 application to circumvent the EC's procedures, which do not authorize private parties
to conduct their own discovery in cornection with a Commission investigation. That is because
unlike the U.S. judicial system, the Commission relies on the inquisitional process common to
the civil law systen,

34, Third, QC's § 1782 application circumvenis the EC procedures designed to prevent it (as
a third party) from gaining access to confidentizl materials to which BC rules would not
otherwise afford QC access. The Commission already stated its position that the use of § 1782 is
"an attemnpt to circumvent established mles on access to file in proceedings before the
Commission.” Comm'n Novell Brief at 10,

35.  The EC strictly limits private entities' access fo confidential documents; as a third party
intervener, QU bas no right of file access. Comm'n Intel Brief at 13 ("As a general rule, the
Commission is bound by an obligation of confidentiality, as a result of which there are many
elements of the Commission's files {including commercial information and business secrets) o
which the complainant is denied access. The Court of Justice has mandated in no uncertain
terms that "a third party who has submitted a complaint may not in any circumstances be given
access to documents containing business secrets." ). If QC were to prevail in its § 1782 request,
the documents of approximately 73 third-party corporations would be produced to another third
party, QC, withoui the benefits of the Commission’s measured standards and procedures.

36. Last, QC's § 1782 application is an attempt to circumvent or thwart Intel's rights of
defense. Community competition law properly respects the "rights of defense and the right to be
heard of potentially affected entities and individuals . . . ." Comm'n Novell Brief at 4, The
Commission grants file access "to all adversely affected parties in proceedings before the
Commission." [Id. at 4. As a third party intervener, QC has no rights of file access.
Nevertheless, QC is seeking under § 1782 massive access to millions of pages of documents
outside the protections afforded to Intel and third parties by the Commission's procedures.

i2



Granting § 1782 access in this matter would not only substantially interfere with the
Commission’s process, it also circumvents Intel's rights of defense [and the confidentiality
protections provided for Commission file documents].

37.  The use of § 1782 presents a serious risk that Intel's and third parties’ documents will be
used for improper purposes. The Commission employs procedures to ensure that documents
obtained through access to file may only be used "'for the purposes of judicial and administrative
procedures for the application of Articles 81 and 82 of the Treaty.” Comm' Novell Brief at 7.
Use of such documents for other purposes is punishable by disciplinary action. Id,

38.  The Commission’s "objective for these provisions is to sanction unlawful use of the
information obtained, in view of the public interest (efficient law enforcement) and the
substantial economic interest at stake." Id. at 16. The Commission has wamed that the use of
§ 1782 presents & "serious risk that the documents . . . may not be protected at all or not protected
fo the same extent by the rules applicable 1 other jurisdictions.” Id.

Factor Neo. 4: QC's § 1782 Application Is Vastly Overbroad and Unduly Burdensome

39.  The Commission has stated that the use of § 1782 in Commission competition
investigations cases would lead the Commission "to waste precicus time and resources . . . ."
Comm'n Intel Brief at 14. The use of § 1782 would prove especially burdensome in the present
case given that Intel alone has produced the electronic equivalent of 150 million pages in the
Delaware case and third parties are in the process of producing tens of millions of additional
pages. In my view, it is unlikely that the Commission would be receptive, especially at this stage
of the proceedings, to receiving a large volume of additional documents covered by QC’s
application, inasmuch as the Commission has itself purposefully Hmited the scope of its request
for Delaware documents,

40. I QC were to prevail in its § 1782 application, the Commission would be forced to
review hundreds of millions of pages of additional documentation before deciding how to
dispose of the new material. In making such decisions, the Commission would be forced to
- consider a plethora of factors such as relevance, Intel's rights of defense, confidentiality and file
access.

0OC's § 1782 Request Should Mot Be Granted Fer Use in a Private Consumer Case in
Europe

4k,  QC has to date has not initiated any damages actions under any of the EUJ Member State
laws. In the EU such actions are normally brought after the Commission has adopted a decision
establishing an infringement and that decision has been rendered final on appeal or by the
expiration of the time period within which to bring an appeal. QC has indicated that this is how

13



it intends to proceed. (QC Bref at page 2). This process is likely to take another five to seven
years if the Commission adopts a decision and if Intel appeals it to both the Court of First
Instance and the Court of Justice.

42.  In any event, to the extent that private antitrust litigation in EU member state courts has
been contemplated, those proposals have sought to avoid the negative effects of overly broad and
burdensome discovery. For instance, in its White Paper on Damages Actions for Breach of EC
Antitrost Rules, the Commission has emphasized the need to "avoid the negative effects of
overly broad and burdensome disclosure obligations, including the risk of abuses” in private
antitrust litigation. Commission White Paper on Damages Actions for Breach of EC Antitrust
Rules, at 5 COM (2008) 165 final (Apr. 2, 2008) ("White Paper™).!”

43.  The White Paper recommends that access o evidence in a consumer case be limited to
"precise categories of relevant evidence” and subject to "strict judicial control.® White Paper at
5. This approach is weli adapted to the Buropean context in which national competition
authorities and courts are bound by the findings made by the Commission in prohibition
decisions.!® Accordingly, full scale discovery is not needed in Europe to promote effective
follow-on litigation.

44, 'The Commission has stressed that any changes to private antitrust litigation must be
guided by the "principle that the legal framework for more effective antitrust damages actions
should be based on a genuingly Evropean approach.” White Paper at 3. The White Paper's
policy choices were therefore comprised of "balanced measures that are rooted in European legal
culiure and traditions." Id.

I declare under penalty of perjury under the laws of the United States of America that, to
the best of mpy knowledge and belief, the foregoing is true and correct. Executed on July 2, 2008.

Jary{es 'S. Venit

17 A true and correct copy of the Commission White Paper is attached hereto as Exhibit 12.

I8 See Article 16 of Regulation 1/2003.
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{Acts whose publization is obligators)

COUNCIL REGULATION {EC) No 1j2003
of 16 December 2082
on the implementation of the sules on competition Iaid down in Articles 81 2nd 82 of the Treaty
{Fexe with EEA relevance)

THE COUNCIL OF THE BUROVEAN UNION,

Having regard to the Treaty establishing the Europeant Community, and In pamicular Article 83 thereof, -
Having regard to the proposal from the Commission {7,

Having regard to the opinion of the Buropean Parkament (),

Having regard to the opinion of the Buropern Economic and Social Committee ),

Whereas:

(1) In order to establish a system which ensures that competition in the tommon market §s not
distoried, Articles 8% and 82 of the Trealy must be apphied effectively and uniformly in the Commu-
nity, Council Regulation No 17 of 6 Febroary 1962, First Regulation Implementing Articles 81 and
82 (% of the Treaty {¥), has allowad a Compuunity competizion policy to develop that has helped to
disseminate 2 competition culture within the Community. In the Bght of experience, however, that
Regulation should now e replaced by legislation designied to meet the challenges of an infegrated
roarket and 3 future enfargement of the Community.

2 In particular, these is 2 need jo rethink the arrangements for applylng the exception Fom the prohi-
hition on agseements, which restriet competition, laid down in Article 81(3) of the Treaty, Under
Asticle 83{2)(} of the Treaty, account must be taken in this regard of the need 10 ensuse effective
stepervision, on the ont hand, and to simplify admintstation 1o the preatest possible extent, o the
other,

% The cenmdlised scheme set up by Regulation No 17 no longer secures 2 balance bevween those two
ohjectives, It bampers application of the Communtly competition miles by the courts and competi-
tion avthorities of the Member States, and the sysem of notification it Involves prevents the
Commission from concentrating its resources on cwbing the most serious infringements. it also
imposes considerable costs on undertakings, :

{4y The present system should therefore be replaced by 2 directly applicable exception system in which
the compeiifion suthorities and covrts of the Member States bave the power o apply not only

Article £1(1) and Articke 82 of the Treaty, which have dizect applicability by virtue of the csedaw -

of the Courl of Juskice of the Buropean Communitics, but also Artlcle 31{3) of the Treaty.

5 Q] € 365 E, 19.12.2000, p. 284,
5 O] € 72 £ 71.3.2002, p. 305.
Y} O € 155, 29.5.2061, p. 73
% The title of Regulation Mo 17 hag been adjusied 1o take scoount of the teoumbering of the Articdes of the BC Treaty,
in ateordence with Asticle 12 of the Treaty of Amstordang; the original seferetice was to Articles 85 and 86 of the

T A
! Oﬁz 2L2.196%, p. 204}62. Regulation as Jast amended by Repudation (B No 1216{1999 {O] L 148, 15.6.1999,
P 5
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In order to ensure an effective enforcement of the Commumnily competition rules and &l the same
time the respect of fondamenal rights of defence, this Regulation should regulate the burden of
proof under Articles 81 and 82 of the Treaty, ¥ should be for the party or the awthorkty alleging an
infiingernent of Avice 81{1) and Artice 82 of the Treaty to prove the oxistence thereof to the
required lepal standad, Iushould be for the undevizking or associztion of underszkings invoking the
benefit of a defence against a finding of an infingement 10 demonsirate to the required Jega! stan-
dard that the conditions for applying such dsfence are safisfed. This Repulation affects neither
rational rules on the standard of proof nov obligations of competition authorities and courts of the
Member States t ascarsain the relevant facts of a case, provided that such rules and oblipations are
compatible with general principles of Community Taw,

In order to ensure that the Community competition rules are apphied effectively, the competition
authotities of the Member States should be associzted more closely with their application. To this
end, they should be empowered o apply Commubnity Jaw. .

Nationa] courts have an essential part to play in applying the Community compethion rules. When
deciding disputes between ﬁvate individuals, they protect the subjective rights under Commursity
Taw, for example by awarding damages to the victims of infringements, The tole of the nasional
counts here complements that of the competition authoritles of the Member States, They shosld
therefors e allowed o apply Articles 81 and §2 of the Treaty in full.

in order to ensure the effective enforcement of the Community competition rules and the proper
functioning of the cooperation mechanlsros contained fn this Regulation, It Is necessary to oblige
_the competition authorities and coarts of the Mernber States to alse apply Aricles 81 and 82 of the
Treaty where they apply nationsl competition faw to agreements and practices which may affect
trade between Member States, In order to create # Jevel playing Seld for agreements, decisions by
assochations of underiakings and concoried practices within the intecnal market, it is slso necossary
to determine pusuant 1o Article 33(2)(c} of the Treaty the relationship between national laws and
Carmundty competition faw, To that effect it fs necessary o provide that the application of nationat
competition laws @ agreements, declsions or concerted practices within the meaning of Article
81(3) of the Treaty may not lead to the probibition of such apreaments, decisions and concerted
practices if they are not alio prohibited under Cormmunity competition law. The notions of agree-
mens, decisions and concerted gzmices are atonomous concepts of Commumity compelition law
covering the coordination of behaviows of undertakings on the mirke: as interpreted by the
Coromunity Courts. Member States should not under this Regulation be precinded from adoping
and applying on theie (oritory siricler nationa} competiion laws whish prohibir or #mpose sanc-
Hons on unilateral conduct engaged in by wndertakings. These stricter national Jaws may include
provisions which probibit or impose senctions on abusive behaviour oward economically depep-
dent undertakings. Furthermore, this Regulation does not apply to netional aws which impose cxim-
inal sanctions on naturzl persons except to the extent that such sanctions are fhe ‘mesns whereby
competiion rules applying fo undestakings are enforeed.

Articles 81 and 82 of the Treaty have ay their objective the protection of competition on the market.
This Regulation, which is adopted for the Implementation of these Treaty provistons, does not
preciude Member States from Smplemensing on their teritory nationat legislation, which protects
other legitimate interests provided that such legislation s compatible with general principles and
other provisions of Communtty law. in so for as such nationa! lepislation parsues }ﬁmgominanﬂy an
ebjective different from that of proteeting competition on the market, the competition authorities
and courts of the Member States may apply such leplslation on their territory, Accordingly, Member
States nay under this Regulation implement on their territory national legislation that prohibits or
imposes sanctions on acts of unfir rading practice, be they wdlateral or contractual, Such lepisls-
tion pursues & specific objective, irrespective of the actual or presumed effects of such acts on
competition on the market. This &5 particndady the case of legilation which prohibits underekings
[rom imposing on their wading parmers, obmining or atiempting to obtain from them terms and
conéitions that asz unjustified, disproportionate or without consideration,
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{#0) Regulations such as 19/SS{ERC {Y), (EEC Mo 2821{71 (), EEC} No 3976/87 {7, (EBC) No 1534f
91 1%, or (BEC) No 47992 () empower the Commission to apply Asticle 81{3) of the Treaty by
Regulation to certain categorles of agrecments, decisions by estocfations of wndenakings and
concerted practices, In the arens defined by such Regulations, the Commisslon has zdopted and may
continue 1o adopt so called ‘block’ exemption Repulations by which it declares Anticle 811} of the
Treaty inapplicable to categories of agreements, decisions and concerted pracrices. Where agree-
ments, dedisions and concerted practices to which such Regulations apply nonetheless have effects
that ave incompatible with Article 81(3} of the Treaty, the Corsmission and the competition authori-
des of the Member Stries should have the power o withdraw in a pacticuler case the benefir of thy
block exemption Regulation.

(#1)  For it to ensure that the provistons of the Treaty are applled, the Commission should be abla to
address decisions to undestakings or assoctutions of undermakings for the purpose of bringing 1o an
end infringements of Articles 81 snd 82 of the Treaty, Provided there 7t 2 lepitimate interest in
doiny so, the Comsmission should also be able 10 atopt declstons which find that an Infingement
hag been commilied in the past cven if it does not impose a fine, This Regulation should also make
explicit provision for the Commission’s power to adopt decistons ordering interim measures, which
has been acknowledged by the Conrt of Justice.

tn  This Regulation should make explicit provision for the Commission’s power 1o impose any remedy,
whether hehavionral or stracuural, which is pecessary to bring the infiingement effectively to an
end, having regard <o the principle of pmgomonality. Srructural remedies should only be imposed
slther where fhere is 2o equally effective behavioura] remedy or where any equally effective beha-
vioural remedy would be more burdensome for the wndenaking concemed than the structural
remedy. Changes to the stuowure of en wndertaldng s it edisted befiwe the infitngement was
commiteed would only be proportionate where there is 2 substantial risk of 2 lasting or repeated
infringement that derives from the very structure of the undertaking,

(i3) Where, in the course of proceedings which might fead to an agreement or practice being prohibited,
undertakings offer the Commission commitments such a5 1o megt its concorns, fhe Commission
should ke able 1o adopt decisions which make those commitments binding on the undertakings
concered, Commivment decksions shold find rhat thete are no Jonger grotnds for action by the

" Comnmission without concluding whether or not there has been ot sl is an infeingement, Commit-
nwent decislons are without prefudice to the Jxowe:s of competition euthoxities and cotrs of the
Member Stares to make sucg) a finding and decide vpon the case. Commitment declsions are not
appropriate in cases where the Cotnmission intends to impose a fine.

0y Conncll Reyulation No 18/65/EEC of 2 March 1965 on the application of Anticle 8143} (The titles of the Repulations
have: been adjusied to teke account of the renumbering of the Articles of she BC Tecaly, It accordance w?gl Article
12 of the Treaty of Amsteritany; the original reference wos to Atticle 85{3) of the 'I‘reaty)y of the Treaty 10 cestain cate-

ley of aprecments and concerted )zracﬁces {0} 36, 6.3.1965, p. 533}, Repulation a3 bt amended by Regulation
%No 1215{1909 (O) L 148, 15.6,199%, p. 1) .

{ Counci] Regalation (EEC) No 2821/7) of 20 Decomber 1971 on the application of Article 8143) (The ties of the
Repulations have been adjusted to (zke account of the renambering of the Auticles of the BC Treaty, in sccordance
ws%: Article 12 of the Treaty of Amsterdam; the oxiginal seforence was to Artlcle 5(2) of the ‘Frewy) of the Treaty
to catepories of sgreements, decistons and concerted practices {0F L 285, 29.12,1971, p, 46} Reguiation as last
amended by the Adt of Accession of 1994,

) Council Regulation {(EBC) No 397687 of 14 December 1987 on the application of Asticle 81{3) {The tiths of the
Regulations have been adjusted to Fake account of the remumberdng of the Anidles of the EC Treuty, in accordance
with Adicfe 12 of the Treaty of Amsterdany; the origlnet refererce was to Asticle 85(3) of the Treaty) of the Tres
to costain covegenies of aprecments et concented practices in the sir rensport sector {07 L 374, 31121087, . 9?
Regulation as Jast amended by the Act of Accession of 1994,

¢ Council Regulation (BEC) No 1534/21 of 31 May 1991 on the application of Axticle 83{3} (The tithes of the Regula-
tions have been adjusted 10 teke actount of the renumbering of the Artithes of the BC Treaty, in accordance with
Article 12 of the Treaty of Amsterdam; the original wmference was 1o Article 833} of the Treaty) of the Treaty tp
cettain cateqories of E%mmm decisions and conceried praciices in the insurance sector (O L 143, 761901, p. 1)

& Counclf Repulation 5 iC) Mo 479192 of 25 Echruary 1992 on the spplication of Article B13) {Ihe titles of the Regu-
intiong have been adjusted Yo take sccount of the renumbering of t%ﬁ: Anticles of the BC Treaty, In actordance with
Articls 12 of the Treaty of Amsiceda; the oripinal reforence wag to Article asg) of the Treaty) of the Treaty to
cestaln catepories of agreements, declsions and toncened fpmcﬂces between liser shipping compehies {Consoriia) {O)
L 55, 28.2.2199% p. 3. Regubition amended by the Act of Accession of 1954,
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(5}

{16}

(17

(18

{19

{20}

In exceptional vases where the public interest of the Community so requires, it may also be expe-
dient for the Conmnission to adopt & decision of a declaratory nature fnlng thet the prohibifion s
Article 81 or Acticle 82 of the Treaty dots not apply, with a view to clarifying the Jaw and ensuring
#ts conslstent apphication throughout the Commaunity, i perticular with regard to new types of
agreements or practices that have pot been seiled in the existing case-law and adminfsteative prac-
fee,

The Commission and the competition authoriies of the Merober States should form rogether &
nererork of public authorities applying the Community competition rules i close cooperation. For
that purpose it Is necessazy 1o sef 4p arangements For information and congultarion. Further modal-
ities Tor the cooperation withiz the network will be Taid down and revised by the Commission, n
close cooperation with the Membar States,

Notwithstanding any national provision to the conteary, the exchange of information and the use of
such mformation in evidence should be allowed between the membess of the network even where
the information is conlidential, This information may be used foy the application of Articies 81 and
82 of the Treaty 28 weli as for the parallel appBcation of ational competition law, provided that the
lavter application sefates to the sume case and does not lead w 2 different outcome. When the infor-
reation exchanged &% used by the recelving authority to knpose sanctions on undertakings, there
should be no other limit to the wse of the information than the obligation to use it for the purpose
for which it was collected given the fact thar the sanctions imposed on undertakings are of the same
type in all systoms. The rights of defence enjoyed by undertakings in the various systems can be
considered as sfficiendy equivalent. However, & regards naturel peions, they may be subject 1o
substantially different types of sanctions acress the vadous systems. Where thet ls fhe case, it s
niecessary (o ensuze fhat information can only be wed if it hus been collected in a way which
wespects she same leved of protection of the rights of defence of natural persons as provided for
under the national rules of the receiving authority.

iF the competition rules are 1o be applied consistently and, at the same e, the network is 1o be
managed In the est possible way, it is essemial 1o rerain the mile thet the compedtion authorities of
the Member States are automatically relieved of thelr competence if the Commission inftiates ifs
own proceedings. Whete a competition authority of 3 Member State is already acting on 4 case und
the Commigsion intends to inltfate procestdings, It should endeavour o do 50 s soon as possible.
Before nitiating proceedings, the Commission should consul the national authorlty concerned.

To enstre that cases are dealt with by the most appropriate authorivies within the network, a generat
provision shouid be kid down alfowing a competition suthority to suspend or close a case on the
ground &t another authority § dealing with it or hes already deadt with il, the objective being that
each case should be handled by 2 single authority, This provision should not prevent the Commis-
ston from tejecing 2 complaint for lack of Community Interest, 28 tre case-law of the Comrt of
Justice has acknowiedged It may do, even if no other competition authority has indicated its. inten-
tion of dealing with the cise.

The Advisory Commities on Restrictive Praciices and Dominant Positions set up by Regulation No
17 has functoned in a very satisfetory manner. It will At well into the new systern of decenmalised
application. It is recessary, therefore, to build upon the rules kad down by Repulation No 17, while
improving the effectiveness of the organisational arrangements. To this end, it would be expedient
10 aliow optuions to be delivered by written procedure. The Advisory Comumittes should also be able
10 act as g forum for discussing cases that ere being handled by the competidon suthorities of the
Mgmber States, £6 15 to help sifeguard the consistent application of the Community competition
riles. .

‘The Advisory Committee should be composed of reprosentatives of the competition avthorities of
the Member States. For meetings in which genesal fssues are being discussed, Member States should
be sble to appolnt an additional representative. This & without prejudive to members of the
Cormmittee being assisted by other experts from the Member Stases.
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{25}

{26}
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Consisiency in the application of the competition rules alse tequires that armngemenss be estab-
lished for coopertion between. the vourts of the Member States and the Commission. This is refe-
vant for 41l coutts of the Member Stases thet apply Articles 81 and 82 of the Treary, whether
applying these rules in Tawsuits between: private parties, acting as public enforcers or as review
courts. In particuler, natiosal courts showld be able 1o ask the Commission for information or for its
opinton on peints concerning the application of Community compeiition Jaw, The Cormmission and
the compelifion authorities of the Member States showld also be able 10 submit written or oral
observations to cours called upon to apply Aricle 81 or Article 82 of the Treaty. These observa-
tions should be submitted within the Famework of hational procedural rules and practices including
those safeprarding the rights of the parlies. Stops should therefore be tthen to ensure that the
Commission and the competifion authorities of the Member Habes are kept sufficlently well
mformed oF proteedings belore national courts,

In oxder 1o ensure compliance with the principles of lgal cortainty and the uniform applitation of
the Communily competition roles In o system of paraflel powers, conflicting decisions must be
avoided, it Is therefore necessary 1o chinfy, in accorgance with the case-daw of the Court of Justice,
the effects of Commission decisions and ’frocccdings on courts and comperition authorities of the
Wember Sretes, Committaent decisions adopted by the Commission do not affect the power of the
courts and the competition suthorities of the Member States to apply Articles 81 and 82 of the
Treaty.

The Commission should be tmpowered throughout the Community 10 réquire such information to
he supplied 25 i necessaty to detect any sgeeement, decsion or concented practice prohibited by
&uticle 81 of the Treaty or any abuse of a dominant position prohibited by Aricle 82 of the Treaty.
When complying with 2 dedision of the Commission, undertakings canviot be forced 1o admit thay
r}x:_gr have committed an infringement, but they.are in ang event obliged 1o answer factul questions
and to provide documents, even i this information may be used to establish against them or againgt
another undertaking the existence of an inftingement,

The Commission should also be empowered to undertake such inspections as are necessary to detect
any sgreement, decision or concerted practice prohibited by Article 81 of the Treaty or any abbse of
2 dominant posidon prohibited by Article 82 of the Treaty. The comperition authosifies of the
Member States should cooperate actively in the exercise of these powers.

The dewction of Infiingements of the competition rules Is growing ever more difficult, and, in order
to protest competition effectively, the Commisslon’s powers of investigation weed 10 be supple-
mented. The Commission should in particular be empowered to tnterview any pessons who may be
in posscssion of uselul information and 1 record the statements made. In the couges ol an inspee-
gon, officiale authorised by the Commission should be empowered fo affix seals for the period of
tme necessary for the inspeetion. Seals should normally not be affized for more than 72 hows, Offi-
cials suthorised by the Commisston should also be empowered 10 ask for any information relevant
1 the subject matter and purpose of the inspaction.

Experience has shows that there are cases whore business records are kept in the hownes of directors
or other people working for an undertaking, In order 1o safeguard the effectiveness of inspactions,
therefore, offidals and other persons authorised by the Commission should be empowered to enter

any premises where busitess records may be kept, induding private homes, However, the exerchse -

of this fatter power should be subject to the authorisation of the judiclal suthority.

Without prejudice to the tasedaw of the Court of Justice, it is useful to set out the scope of the
control that the natfonal judicial authority may carry out when it authorises, as foreseen by national
law including a5 » precavtionary measuee, assistance from law enforcement authosities in order to
-overcome possible opposiion on the part of the underaking ot the wiecution of the decision to
tarTy cut ipspections In non-business prerises. It results from the case-Jaw that the nattonal judicta}
euthority may i particular ask the Commission for further information which it needs 1o carry ou
Its control and in the absence of which it could refise the authorisstion. The casetaw also confirms
the compelence of the national courts fo control the application of nationsl mules poveming the
inplementation of coercive meastres.



L 16 [EE} Official Joumal of the European Commnnitles 4.1.200%

28} In order to help the competition suthesitics of the Member States to apply Anicles 81 and 82 of
the Treaty effectively, it is expedicnt to engble them to assist one another by carrying out inspections
and other fret-finding measures,

(29 Compliance with Articles 83 and 82 of the Treary and the Rifilment of the obligations imposed on
undertakings and associations of undartakings snder this Regulation should be enforcesble by tmeans
of fines and periodic penally payments. To that end, eppropriate fovels of fine should also be Taid
down For infvingernents of the procedural rufes.

@8} in order to ensure effective recovery of fines imposed on assodations of undertakings for inftinge-
ments that they have committed, it is necessary to lay down the conditions or which the Commis-
sion may require payment of the fine from the members of the assceiation where the association is
not solvent. In doing so, the Commission should have regard to the refative sive of the underkings
belonging to the assoclation and in particular 1o the situation of swalt and medium-sized enterprises,
Payment of the fine by one or several members of an assoclation Is without prejudice to tules of
rational law that provide for recovery of the emount patd from other members of the assocltion.

{31)  The nules on periods of Hmitation for the impostition of fines and periodic pensliy payments were
{aid down in Councit Regulation ([EEC) No 298874 ), which also concerns penalties in the fickd of
wansport. In a sysrern of peralle} powess, the ants, which may Intervupt a Hrmitation period, should
include proceduat steps taken independently by the competition awherity of 2 Member State. To
clarify the Jegel framework, Regulation {EECH No 2988/74 should therefore be amended to prevent
It applying © matiers covered by this Regulation, and this Regulation should include provisions on
pesinds of limitation.

(¥} The underskings conterned should be accorded the right to be heard by the Commission, third
partivs whose interests may be affccled by & decision should be given the opportunity of submitting
their chservations belorehand, and the decisions faken should be widely publicised. While ensusing
the rights of defence of the anderinkings concerned, in paticular, the sight of acress to the file, dt i
essential that bustness seorets be protected. The confidenttality of information exchanged in the
natwork should flewise be safepuarded.

(33, Since all decislons taken by the Comapission under #9s Repulation are subject 1o review Dy the
Court of Justice in accordance with the Treary, the Count of Justice should, in accordance with
Avticle 229 thereof be given unlimited jurisdiction in respect of decivions by which the Commission
imposes fines or periodic penalty payments.

(38 The principles Jaid down in Articles 31 and B2 of the Treaty, as they have been applied by Regula-
tior: Mo 17, have given 2 central role to the Community bodles. This central role shonld be retained,
whilst associating the Member States more closely with the application of the Community compsti-
von rles, in accordance with the principles of subsidfarity and proportionality as set out in Asticle
5 of the Tremy, this Regulstion does not go beyond what is necessary in order 1o achieve is objec-
tive, which is to allow the Community competition rules to be applied effectively.

{35 in order to attain a proper enforcement of Community competition law, Member States should

designate and empower anthorisies to apply Articks 1 and 82 of dhe Treaty as public enforcers.

They should be able 1o designate administrative as well as judiclal suthoritios (o carey out the

varous functions conferted upon competision awthorities in this Replation. This Regulation recog-

nises the wide variation which exists in the gmblic enforcement systems of Member States. The

} effects of Ariicle 11{6) of this Regulation should apg]y w all competition authorities, As an excep-
| . fion to this genensl tile, wheze a prosecuting authority brings a case before 4 sepamte judical

{") Gouncil Repulation {EEC) Mo 2088/74 of 26 November 1974 concersing Emitation periods in proceedings and the
enforcement of sanctions under the nules of the Barepean Ecosomic Commmnity relaling to transport and comprti-
tien {OF L 319, 25111974, p. 1).
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authotity, Article 11(6) should apply to the prasecniing awthority subject o the conditions tn Asticke
35(4) of this Regulation. Where these conditions are not fulfilled, the general nde should apply. In
any case, Article 13(6) should not apply to courts insofar 2s they are dcling as review counts,

(36)  As the caseaw has made it clear that the competition rules apply to tratisport, that sector should
be made subject 1o the procedurs! provisions of dhis Regulatton. Councll Regulation No 141 of 26
Movember 1962 exempting transport from the applicaion of Regulation No 17 {f) should thercfore
be repenled and Regulations (EEC) No 1017/68 (5, (BEC) No 4056086 ) and {BEC) No 397587 (%
should be smended i order to delete the specific procedural provisions they contaln.

{37) This Regulation respects the fundasental righns and observes the principles recognised in particular
by the Charrer of Fundamental Rights of the Buvopean Unlon. Accordingly, this Regulation should
be interpreted and applied with respect o these tights and principles.

{38y Legal cortainty for underekings operating under the Community competiion rules contdbutes to
the promotion of innovation and vestment. Where £2ses give sise fo genvine vncerteinty begavse
they preseat novel oz tmresolved guestions for the application of these rules, individual undestakings
may wish to seek Informal guidance from the Commission. This Regulation ie without prejudice to
the zhility of the Commission to Issue such informal gridance,

HAS ADOFIED THIS REGULATION:

CHAFTER I

FRENCIFLES

Arside T
Application of Awicles 8% and 82 of the Treaty

1. Apreements, decisions and concerted practices canght by Article 83(3} of the Treaty which do not

satisfy the conditions of Asticle 81(3) of the Treaty shall be prohibited. no prior decision to thet effect
belng required.

2. Agreements, decisions and concerted practices caught by Article 81{3) of the Treaty which setisfy the

condirio}.ns of Article 81{3) of the Treaty shall not be profibited, no prior decision w that efiect belng
requl

3. The abuse of & dominant position wierred to in Artldle 82 of the ‘i‘rear:)r shall be prohibieed, no prior
deciston to that effect being reguired.

TK)] 1'; 34, 18.11.1962, p. 2751]62; Regulation a5 last amended by Regulation Mo 1802)671EEC (O] 306, 16,12.1967,

o 1.

& Council Repnlafion (BEC) No 1017/68 of 19 July 1968 applying rules of competition vo transport by rell, road and
Inlend watgway {01 L 175, 23.7.1368, p. 1}. Reguiauon ail’la,:t Emmdeé by thg Acl ofAm:ssi& of '.&?94. ;

Y] (.;uu%cﬂ chu‘laﬁm {86C) Np 4056/8¢ of 22 December 1986 hiying down derailed vules for the application of Ani-
cles 81 am
the BC Treaty, in socordunes with Asticie 12 of the Tréaty of Amsterdamy the otiginal reference was to Anticles B5
and 86 of the Troay) of Uk Treaty to maritime transport (O L 378, 31121986, p. 4, Regulation s last amended
!éy the Act of Accession of 1994,

{4 Council Regulation (EECY No 3975187 of 14 December 1987 layiag down the procoduse For the application of the
ales on_competition to undestaldngs I the air wansport sector (Oil L 374, 3LI2IP87, p. 1} Regulation as Jast
amended by Regulation (EEQ No 241092 (04 1, 240, 2481992, p. 18):

82 (The titk of the Reitg‘at}nn bas hren edjusted t6 take account of the renumbering of the Axicles of
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Anicle 2
Burden of proof

In zny netfonal or Community proceedings for the application of Aricles 81 and 82 of the Treaty, the
hinden. of proving an infringement of Aricle 81(1) or of Article 82 of the Treaty shell rest on the panty or
the authority alleging the infiingement. The undertaking or association of nndertakings claiming the benefit
of article 81(3) of the Treaty shall bear the burden of proving that the conditiens of that parapraph ave
fuliilled.

Artide 3
Relationship berween Acticles 81 and 82 of the Treaty and national competition faws

1. Where the competition authorities of the Member Sfates or natlona} courts apply national competi-
tion Jaw io agrecrments, dedsions by associations of undertakings ox concerted practices within the
meaning of Article 8H{1) of the Trealy which may affect trade between Member States within the meaning
of that provision, they shiall also apply Article 87 of the Treaty’ to such agrooments, decisions or concerted
practicss, Where the competitfor. awthorilies of the Member States or nafional courts apply national
competition law 1o any abuse prohibited by Article 82 of the Treaty, they shall also apply Article 82 of the
Treaty.

2 ‘The application of national eompetition law may not Tead to the prohibition of agrezments, decisions
by assoctattons of wmdertakings ur comeerted practices which may affect trade between Member States bt
which do not restrict competiion within the meaning of Ardcle 81(1) of the Treaty, or which Ll the
conditions of Article 81(3} of the Tresty o which are covered by a Regulation for the applieation of Aricle
813 of the Treaty. Member States shall not under this Regulation be precluded fromy adopting and
applying on theit terdrory siricter national laws which prohibit or sanction unilateral conducr engaged In
by undestakings.

3. Withous prejudice to general principles and other provisions of Community lew, paragraphs 1 and 2
do not apply when the competision autherities and the courts of the Member States a{;(;:? nattonal mesger
contrel Jaws nor do they procude the application of provisions of national 2w that predomipantly pursuc
an objective different from that putsued by Articles 81 and 82 of the Treaty.

CHAPTIR ]
PFOWERS
Article 4
Powers of the Commission

For the purpose of applying Aricles 81 and 82 of the Treaty, the Cotmission shall have the powers
provided for by this Regulation,

Artick 5
Powess of the competition anthorities of the Mamber Skates

The competition authorities of the Member States shali have the power to epply Anticles 871 and 82 of the
Teeaty in individug) cases. For this purpose, acting on thelr own initistive ot on a tomplaing, they may take
the following decisions:

~— requiring that an infriagement be brought 1o aa end,

- ordesing interim measuzes,
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— imposing fines, periodic penalty payments or eny other penslly provided for in their nationa law.

Where on the basls of the information ia their possession the conditions for prohibiton are not met they
way Ykewise decide that there are no grouads for action on theie parr,

Ariide 6

Powers of the mtional courts

National courts shall bave the power to apply Artickes 81 and 82 of the Treaty.

CHAZTER 1

COMMISSION DECISIDONS

Asiide 7
Finding and termination of infringement

1. Where the Commission, acting on a complaint or on its own initietive, fnds that there is an infringe-
ment of Article 81 or of Asticle 82 of the Treaty, it may by decision require the undertakings and assodia-
tiops of underiakings concerned to bring such infringement o an end. For this purpose, It may impose on
them any behavioural ot structural remedies which are proportionsts to the infringerent cormmitied and
necessary to buing the infringement effectively to an end. Structura] remedles can only be imposed either
whers thers is no cqually effective hehavioural remedy or whese any eqeelly cfective behavioural remedy
would be more burdensome for the undertaking concerned than the stuctural remedy. If the Commission
has 2 lepitimate intorest in doing so, i may also find that an Infringement has been committed in the past.

2, Those entitfed to lodge 2 complaint For the purposes of paragraph 1 are natural or lepal persons who
“can show 2 legitimate interest and Member States.

Atticle &

Interim measures

: : 1. In cases of argency due to the risk of serfevs and jrrepamble damage to compatition, the Conumis-
sion, acting on iz own tnitiative may by dedsion, on the basis of a prima face Bnding of infingemens,
order intetim measures,

2. A decision under paragraph 1 shall apply for u specified period of time and may be renewed in so far
this it necessary znd appropriate,

Article &
Commitments

. Where the Commission intends to adopt & decislon requiting that an infiingement be brought 10 an
end and the undertakings concerned offer commitments to meet the concerns expressed to them by the
Comrmission in ity preliminary assessmient, the Commission muy by decision meke those commitments
binding on the undertakings. Such 2 decision may be adopted for a specified period and shall conclude thay
there are no longer prounds for action by the Commission.
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2. The Commission may, upon reguest or ont ils own initiative, seopen the proceedings:
{a} where there has been a material changs in any of the fots on which the decision was besed;
b} whese the sndertakings concerned act contrary 1o thelr comminments; or

te} where the decision was based on incomplets, incorrect or misleading Information provided by the
parties,

Anile 10
Finding of inapplicahiity

Where the Corammunity piblic Interest zelating to the application of Axticles B1 and 82 of the Treaty so
requires, the Commission, acting ot it own initiative, may by decision find that Article 81 of the Treaty is
not applicable to en agreement, 2 decision by an association of undenzkings or a oncerted practice, either
because the conditions of Article 81(1) of the Treaty ate not Rulfilled, or because the conditions of Article
£1{3) of the Treaty are satfsfied

‘The Commission may likewhe make sich 2 finding with reference to Article 82 of the Treaty.

CHAPTER IV

COOPERATION

Astice ¥1
Cooperation between the Commission and the competition aithorities of the Member States

1, The Commission and the competition authorities of the Member States shall apply the Community
competition rales in close cooperation. :

2. ‘The Conwmission shofl transmit to the comprtition authorities of the Momber States copies of the
wost izeportant docoments ¥ has collected with a view o applying Articles 7, 8, 9, 10 ang Article 29{1).
At the request of ithe competition authotlty of 2 Member Swate, the Commission shall provide it with 2
copy of other existing documents necessary for the assessment of the case.

3, The compstition authorties of the Member States shall, when acting under Ardcle 81 or Article 82
of the Treaty, inforzn the Commission n wehing bafore or without delay ofter commencing the first formal
investigative measure. This information may also bt made available to the competition authorities of the
other Meniber States.

4, No later than 30 days before the adopiiont of x decision rergziﬂng hat zn infiingement be brought o
an end, accepting commitments or withdrawing the benefit of a block exemption Regulation, the competi-
Hon suthorities of the Meraber States shall inform the Commission, To that effect, they shall provide the
Cornraisgion with a stmmary of the case, the envisaged decision of, In the absence thereof, any other docu-
Taent indicating the proposed course of action, This information may elso be made avallable to the compe-
tition authorities of the other Member States. Av fhe roquest of the Commission, the acting competitton
suthority shalt make avaifable 10 the Commission other docoments it holds which are necessary for the
agsessment of the case. The information supplied to the Commilssion may be made available to the compe-
tition authoritics of the other Member Sstes. National competition authorities may also exchange betwosn
themselves information necessary for the assesstment of a case thet they are dealing with under Aricle 81
or Atticle 82 of the Trealy,

5, The competifion authorities of the Member States trey consult the Commission on any case involving
the application of Community law,
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6. 'The initiazion by the Comumission of proccedings for the adoption of 2 decision under Chapier HI
shall relieve the competition awthoritics of the Member Staves of their competence 1o apply Asticles 81 and
32 of the Treary. If 4 competition authority of 4 Member Smte Is already aciing on a case, the Commission
shall only inltiate proceedings alter consulting with that nations competition authority,

Avile 12
Exchange of information

1. For the purpose of applying Articles 81 and 82 of the Treaty the Commission and the competition
authoritis of the Member States shall have the power to provide one znother with and use in evidence
any matter of Bact or of law, including confidential information,

2. Information exchanged shali only be used In evidence For the pupose of applying Article 81 or
Article 82 oF the Treaty and in resaimct of the sublecrmatter for which it wes collecred by the transmiring
authority. However, where national competition law it applied in the same cese and In parallel 1o Commu-
nity competition Jaw and does not lead to & different ontcome, information exchranged under this Article
eay also be used for the application of national competidon lew.

3. Informmtion exchanped pursiant to paragraph 1 can only be used jo evidence 10 impose sonctions
on natural pessons where: ‘

— the law of the transmitting zuthority foresees sanctions of a stmilar kind in relation to an Infringement
of Articte 81 or Article 82 of the Treaty o, in the sbsonce tharcef,

—~ the information has been collected in 2 way which respects the surne level of protection of the nghts of
defence of naturt persons as provided for under the nariona] rales of the receiving authority. However,
in this case, the inforraation exchanged cennot be used by the receiving authodity to impose cmstodial
serctions,

Artide 13
Suspension or termigation of proceedings

I, Where competition authorities of two or mote Member States have received o complaint or are
acting on thelr own Infliative under Aricle 81 or Aniicle 82 of the Treaty against the same agreernent,
decision of an association or practice, the fact that one authorlty is dealing with the case shalt be sufficient
grotnds for the others to suspend the procesdings before them or to reject the complaint. The Comemisgon
may Jikewlse reject a complaint on the ground that a competition authority of a Member Stase iz dealing
with the case.

2. ‘Where a competition authority of a-Member State ot the Commission has recoived 2 complaint
against an agresment, deciston of any association or practice which has already bren deakt with by another
competition authority, it may reject k.

Aviicle 14

Advisory Comumittes

1. The Commission shall consudt an Advisory Committes on Restricive Practices and Dominant Poste
tions prier to the taking of any dectsion under Asticles 7, 8, 9, 10, 23, Anticle 24(2) and Anticle 29(1).

2. Yor the discusslon of individuat cases, the Advisory Commitiee shall be composed of representatives
of the competition authosifies of the Member States. Por meetings in which issues other than individual
cases ate being discussed, an additional Momber State representafive competent in competition matters
may be appointed, Representatives may, if tnable to attend, bz replaced by other representatives.
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3. The consufiation may lake place ol 2 meeting convened and chaired by the Comumission, held not
earlier than 14 days after dispatch of the notice convening i, rogether with & summary of the case, an Indi-
cation of the most important documents and a prefiminacy draft decision, In respect of decistons pursuant
w Arficle 8, the meeting may be held seven days afizr the disparch of the operative part of 2 draft decision,
Where the Commilssion dispatches a notite convening the meeting which gives a shorter period of notice
than those specified above, the meeting may take place on the proposed date In the absence of an objec-
tion by any Membes Swte, The Advisory Commitize shall defiver & wiitten opiion on the Commission's
preliminary draft deciston. it may deliver an oplnion even if some members are absent and are oot repre-
sented, At the requast of one or several merbers, the positions stated 1a the opinien shall be reasoned.

4 Consyltation may akso ke place by wiitten procedure. However, if any Member State so requests,
the Commisglon shall convene a meeting. Tn case of wiitten procedure, the Commission shail determine a
Braedimit of not less than 14 days within which the Member States are to put forward thelr observations
for circuletion 1o alf ofher Mesnber States. In cost of decisions to be mken pursuant 1o Article 8, the time-
fimét of 14 days is replaced by seven days. Where the Commisslon determines a tme-Himit for the wiltten
procedure which is shorter than those specified above, the proposed Hme-imit shall be applicable In the
absence of an objection by any Member State.

S.  The Commission shall teke the utmest acoeunt of the opition dolivered by the Advisory Committos,
It shall inform the Committee of the menner in which itz opinion has beer: taken inio account.

6. Where the Advisory Committee delivers & writien opinion, this opinion shall be appended 1o the
draft decision. ¥ the Advisory Commitiee recommends publicasion of the opinton, the Cornmission shall
carey owt such publication taking into account the legitimate interest of undertakings in the protection of
their business secrets,

7. At the regtest of 2 competition anthorly of & Mombir State, the Commission shall include on the
agenda of the Advisory Committee cases that are being dealt with by a competition authority of a Member
State under Article 87 or Article 82 of the Treaty, The Commiysion may also do so on its own Inltiative.
In either case, the Commisslon shall inform the competition authority concerned.

A request yoay in pasticular be made by a competition awhordty of a Member State in respect of 2 case
where the Commission intends t initiate proceedings with the effect of Article T3S

The Advisory Commitice shall not lsue opimions on ceses dealt with by compertlion authorities of the
Member States, The Advisory Committee may also discuss general issues of Community competition law.

Avtigle 15
Coaperation with national courts

1. In proveedings for the application of Axtitle 81 or Artice 82 of the Treaty, cousts of the Member
States may ask the Commission 10 trensmit (o them information in is pessession or its opinion ok ques-
tlons concerning the application of the Community competition rles.

2 Member States shall forward to the Commission a copy of any wiitien judpment of navional cousts
deciding on the application of Aricle 81 or Adlicle 82 of the Treaty. Such copy shelf be forwardcd withow
deley after the full weitten judgment s notified to the pagtes,

3, Competition authorities of the Member States, acting on theic own iitiative, may submit wiiten
observations to the nations! courss of their Member State on issues relating to the application of Aziicle 41
or Article 82 of the Tresty. With the pecmission of the court in question, they may also subsmit oral obser-
vations to the mational courts of their Member State. Where the coberent spplication of Article 81 or
Article 82 of the Treaty s0 requdres, the Commission, acting o its own Initiative, may submit written
observations g0 cotts of the Member States. With the permission of the cowrt in question, it may sl
make oral observations.

For the purpost of the prepuration of their observatlons only, the competition awthorities of the Member
States and the Commission may request the relevant court of the Momber State to tranemit or ensure the
transmission to them of any documents necessary for the assessment of the case,
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4. This Article is without projudice to wider powers to meke observations before courts conforred on
competition authoritles of the Member States under the law of their Member Swate.

Article 16
Uniform application of Commenity compatition Tavw

1. When national conrts rule on agtesments, decisions or practices unter Aricle 81 or Article 82 of fhe
: Treaty which are alveady the subject of 2 Commission decison, they canuot teke derisions rusning counter
: to the decision adopted by the Commission. They must aleo avoild giving decistions whick would coaflict
with & decision contemplated by the Commission in proceedings it has initiated, To that effect, the national
court may assess whether It is necessary 1o siay 3s proveedings. This obligaion it without prejudice to the
sights and obligations under Acticle 234 of the Treaty,

2. When competitlon authorities of the Member States rule on ugreements, decisions or practices under
Axlicke BT ot artice 82 of the Treaty which are alveady the subject of 2 Commission decision, they cannot
wke decistons which woulid run counter to the decision adopted by the Commission.

CHAFIER ¥

POWERS OF ROVESTIGATION

Articly 17
Investigations into sectors of the economy and inte types of agreements

1. Where the irend of trade between Member Suies, the ripidity of psices or other circumstances
sugpest that comperition raay be restsicted or distorted within the common marker, the Commission may
conduct fts inquiry inme 4 pasicular sector of the economy or iate 2 particular type of agrecmunts across
various sectors, In the course of that inguiry, the Comaission may regizest the undermkings o associations
of undeﬂakinis concersed to supply e information necessary for giving effect to Articles 81 and 82 of
fhe Treaty and raay carvy out any inspections necessaty lor that purpose.

The Commission wmay in particular request the underfakings or assoclasions of undertakings concerned to
commumicate to it all apreements, decisions and concerted practicss,

The Commission may publish a report on the results of its inquiry Into pasticular seciors of the econormy
or particolar fypes of agreoments across variows stciors and fnvite cormments froms interested partios,

2. Articles 14, 18, 19, 20, 22, 23 and 24 shall apply mutatis mutandis,

Articde 18
Requests for information

i 1. Inorder to camry out the duties assipned 1o it by this Regulation, the Commission may, by simple
request or by decision, require underzkings and assodiations of undertakings to provide ol necessary infor
mation, .

2, When sending 2 stmple request for information to an undertaking or assoviation of undertakings, the

Commission shall state the Jegal besls and the purpose of the request, specify what infurmation js required
; and fx the tme-mit win which the information is 1o be provided, snd the penalties provided for in
Asticle 23 for supplylng incorrect or misieading information,
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5. Whete the Commission requires undertakings and associations of undesizkings to supply information
by decision, it shall state the legal basis and the pumpose of the request, specily what mformetion i
reguired and fx the Sme-limle within which it s to be provided. It shall also indicate the penalies provided
for in Aricle 23 and indicate or impose the pemaliies provided for in Avticle 24, 1t shall fisther indicore
the right 10 have the decision reviewed by the Court of Justice.

4. The owners of the undertakings or their representatives and, in the cege of legal persons. companies
or firms, or assoclations having no legal personality, the persons authorised fo represent them by Jawr or
by their constittion shall supply the information reguested on behalf of the undertaking or the association
of nadustekings concerped. Lawyers duly authocised to act may supply the information on behalf of their
dicms, The latter shall rernain fully responsible if the information supplicd & Incomplete, incorreet ot
misleading. .

5. The Commission shall without defay forward » copy of the simple cequest. or of the decision to the
roxapetision authority of the Moember State In whose wenitory the seat of the undestaking or essotiation of
undertaiings is situated and the competilon authority of the Member State whote territory is affected.

8. Atthe reguest of the Commdssion the goveraments and competition authorities of the Member States
shall provide the Commission with all necessary Informumtion 1o carry out the duties assipned to it by this
Regulztion.

Adticle 19
Power to take statements

1. Inorder o canty oul the duties assigned 1o it by this Repitlation, the Commission may interview any
natural or Jegal petson who consents to be interviewed for the purpose of eollecting Information redating
1o the subject-matter of an investigation.

2. Where an imerview pursuant 10 pazagraph 1 is conducted in the premises of an undestaking, the
Commission shall taform the competiion authority of the Member State in whose terdtory the interview
takes place. If 50 requested by the competdtion authorty of that Member State, #s officials may assist the
officials and other accompanying persons authorised by the Comumission to conduct the interview.,

Artide 20
The Commission's powers of inspection

1. In order 1o camry out the duofies assigned 1o it by this Repulation, the Commisston may conduct all
necessary inspections of underiekings and associations of undertakings.

2. The officials and other accompanying persons authotised by the Commission to conduct an inspes-
¥ion are cmpawored:

{8} to tater any premises, Tand and means of tansport of undertakings and assocdzdons of undertakings

) to examine the books and other retords related to the business, irrespective of the mediut on which
they are stored;

{©) to take or obtain in any form copies of or extmets from such books or records:

) to seal any business premises and books oz records for the perlod and to the extent necessary for the
inspection;

{©) to ask any represemative or member of staff of the undestaking or assoclation of undertekings for
cxplanations on lacts of documents relafing to the subject-matier and purpose of the Tospection and o
record the answers,
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5. The officals and othor accompanying pessons authorised by the Commission lo condud, an insprc-
tion shall exercise their powers upon production of 2 written authorisetion specifying the subject matter
and purpose of the inspection and the penalties provided for in Articde 23 in case the production of the
tequized books or other records relared to the business is incomplete or where the answers to questions
asked under paragraph 2 of the present Article are ineorrent or misleading. In good tme before the inspec-
tion, the Copmission shall give nofice of the inspection to the competition authority of the Member State
n whose territory it & to be conducted,

4. Underskings and associations of undestakings ate required o submit w Inspections ordered by dect-
sion of the Commmission, The decision shall specify the stbject matier and purpose of the hwspection,
appoint the date on which it s 1o begin and Indicate the penaltes provided for In Arcles 23 and 24 and
the right 1o haye the derdsion reviewed by the Court of Justice, The Comtrisston shall take guch decisions

after consulting the competition suthority of the Member State in whose terrivory the inspection is ro be
conducted.

5. Officials of a5 well as those authotised or appoinwed by the compesition authodty of the Member
State . whose territory the inspection is to be conducted shall, at the request of that authority or of the
Cornrnission, actively assist the officlals and other accompanying pecsons authorized by the Commission,
To this end, they shall enjoy the powers specified in paragyaph 2.

5. Where the officials and other accompanylng pusons authorised by the Cormanission fnd thet an
undertaking opposes an inspection ordered pursuant fo this Article, the Member State concerned shall
afford them the necessary assistance, requesting where appropriate the assistance of the police or of an
equivalent enforeement suthority, so 25 to enable thetn to conduet their inspection,

7. i the gselstance provided for in paragraph 6 reguires acthorisation fom 2 judiciel authority
according o national xules, such authordsation shall be applied for. Such authorisation may also be apphed
for #5 a precantionary measuze.

8. Where authorisation 2s referred 1o in paxagraph 7 &3 applied for, the mational judivial suthoriy shalf
control that the Cormission decision i authentic and that the coercive measures envisaged are neither
arbitvacy nor excessive having regard 1o the subject matior of the inspecion. In its contiol of the propor-
tionality of the coerive measures, the national judicial suthority may ask the Commission, divectly or

“through the Member Sute competition anthority, for detaffed explanations fn patticnlar on the grounds

the Commission has for suspecting infringement of Aticles 81 and 82 of the Tremy, as well as on the
seriousness of the suspected mftiagement and on the pature of the Involvement of the undertaking
concerned. However, the natonal judicial authority may not call into question the necessity for the inspec-
tton mor demand that it be provided with the infommation In the Comemission's file. The lawlulness of the
Clommission decision shall be subject ro review only by the Court of fustice.

Artide 21
Tnspettion of other premises

1. IF2 reasonable suspicion exists thut books or other records related o the business snd to the subject-
matter of the fnspection, which may be relevant 0 Eove a serious violation of Artlcle 81 or Article £2 of
the Treaty, are being kept in any other premises, lend and means of transport, including the homes of
directors, tmansgers and other members of staff of the wndertakings and associationy of undertakings
concerned, the Commission can by dectsion ovder an inspection fo be conducted in such other premises,
lend and means of tansport.

2. The decision shall specily the subject wmatter and purpose of the inspoction, appoint the date on
which it is to hepin and indicate the dght to have the dedision seviewed by the Court of Justice. 1t shall in
particuler state the reasors that have led the Commission to conclude that 2 suspicion in the sense of pare-
graph T oxists. The Commission shell take such decisions after consulting the competiion awthority of the
Mermber State in whote territory the inspection is fo be conducted.
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3, A decision adopied pursuant to paragraph 1 cannot be exconted without prior authorisation from
the national judicial aathority of the Meimber Stzte concerned. The national judichd authority shalt control
that the Commisston decision: Js authentic and that the coercive measures envitaged are neither arbiary
nor excessive having regard in pardenlar to the serfousness of the suspected Infringement, 1o the impor-
tance of the evidence sought, 10 the involvement of the undermking concerned and w the reasonable Hkeli-
hood that business books and records relating ro the subject matier of the inspection are kept 3 the
premlses For which the authorisssion s requested. The nationsd judicial suthority may ask the Commission,
directly or through the Member State competifion awthority, for detofied explanations on those elements
which are necessary to allow its contred of the proportionality of the cosrcive measures envisaged,

However, the natonat judicial authority may avt call into question the necessity for the inspection ror
demand that it be %rovided with information In the Commission's Ble. The lewh of the Commission
deciston shall be sublect to review only by the Court of Justice.

4, The officials and other accompanying pessous avihorised by the Commission to conduct zn fnspee-
tion otdersd In accordance with pamgmsgh 1 of thiy Article shalt have the powers set ont in Acticle
2002){a), {b) and {c). Article 20(5) and {6) shall apply mutatls mutandls.

Artide 22
Investigations by competition authurities of Member States

1. The competifion amshority of ¢ Meamber State may Ia its own territory carry out any inspection or
other fact-finding meastee under its national fow on behalf and for the account of the competition
authority of another Member State in order 10 establish whether there has been an infiingement of Artide
81 or Article 82 of the Treaty: Any exchange and use of the information coflected shall be caned out in
accorfance with Article 12. :

% At the reguest of the Commission, the comperition awthorities of the Member States shall undertake
the inspections which the Commission considers 1 be necessary under Anicle 2001) or which It has
ozdered by decision pursuant to Article 2004, The officials of the competition authorities of the Member
States whe are responsibie for conducting these Inspections a5 vl as those authorised or appointed by
thern shail exercise their powets in accordance with thelr national law.

if 56 requested by the Commission oz by the competition atthority of the Member State io whose tertitory
the Jaspection T o be condncted, officials and othes accompanying porsons suthorised by the Commission
may assist the officials of the authority concemed.

CHAPTER V1

PEMALTIES

Article 23
Fines

Y, The Commission iy by decision impose on undertalings and associations of undertekings fines not
exceeding 1 % of the 1otal lurnover in the proceding business year where, Intentionally or neplipendy:

{a) they supply incorrect or misleading informarlon in response to 2 request made pusstant o Article 17
or Article 18(2%

&) in response to & request made by decksion adopted pursuant to Asticle 17 or Article 18(3}, they supply
incorrect, incomplele or misleading mformation or do not supply Information Within the roguired
time-Jimit;

{e) they produce the requlred books or other rerords related 1o the business in incomplete form during
ingpections undor Attice 20 or refuse to submit to inspectiont ordered by a decision adopted pursuant
to Article 20{4);
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{d) in sesponse 10 @ guestion asked in accordance with Anicle 2000{d,
~~ they glve an Incorrecr or misleading answer,

— they fnff to rectily within & tre-tmlt set by the Commission an incorreet, incomplote ot misleading
snswer given by 2 member of staff, or

- they fail or zefuse to provide a complete anvwer on facts releting to the subject-maiter and purpose
of an inspection ordered By & decision adopted pursuant w Article 2004):

{e} seals afficed in accordance with Arcle 20{2)(d) by officials or other accompanying peisons authorised
by the Commission have been broken.

2. The Commission gy by cecision mpose fines on undertakings and assoctations of undernakings
where, either intentionally or negligently

{a} they infringe Article 81 or Article 82 of the Treaty: or
(b} they contravene 2 decision ordering interim meesures undec Articke & or

{c) they [l to comply with 2 commitment made binding by a declsion pusuant to Aviicle 9.

For each underiaking and association of undertakings paricipating in the Infringement, the fine shall not
exceed 10 % of its totel turnover in the preceding basiness year,

Where the infiingement of an association relates o the activities of its members, the fine shall not exceed
10 % of the sum of the totel terover of cach member active on the markes affected by the Infmngement
of the association.

3. In fixing the amount of the fine, regard shall be had both o the pravity and to the duration of the
infrinpement, )

4, When o fine ¥ Imposed on an asseciation of undertskings taling account of the turnover of its
membors and the association fs not sclvenl, the association s obfiged 1o call for contibutions from lis
members w tover the amount of the Sne.

Where such contributions have not beers made 10 the' assotfation within a fmeJimit fixed by the Commis-
sion, the Connmission may require payment of the fine directiy by any of the undertakings whose represen-
tatives were raembers of the decision-making bodies concemed of the associatdon,

After the Commission hes requived payment under the second subperagraph, where necessary to ensute
full payment of the fine, the Commission may require payment of the balance by any of the metmburs of
the zssociation which were active on the marker on which the infringement occurred.

However, the Commission shall st require payment under the second or the thivd sibparagraph from
underrakings which show that they have net implemented the infringing decision of the assoclation and
either were pot aware of its existence or have actively distanced themselves from it before the Commission
staried investipating the case.

The Anancial lisbility of each undertzking in respect of the payment of the fine shall not exceed 10% of its
tota) furnover in the preceding business yean

5. Decisions taken pursuant to paragraphs 1 and 2 shall nut be of & Gimine] law nature.

Article 24
Periedic penalty payments

I, The Commission may, by decision, impose on vndertakings or associations of vnderiakings periedic
penalty peyments not exceeding § % of the average dally turnover in the preceding business year per dey
and calculated from the date appointed by the decision, in order 1o compel themt

() to put an end 1o an infingement of Article 81 or Artide 82 of the Treaty, in aceordance with # deci-
sion wken pussuant w Article 7;
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{5 10 comply with 2 decision ordering interim measures taken pursuan 1o Article 8
[} to comply with & commitment made binding by & decision pusuant to Article 9:

i€} to supply complete and correct Information which It hes requesied by decidon twken pursuant to
Article 17 or Article 18(3);

& to submlt io 2a inspaction which it has ordered by decision tken pussvant o Artitde 2044),

2. Where the undestakings or associations of undertakings have satisied the obligation which the ped-
odic penalty payment wes intended to enforce, the Commission may fix the definitive amount of the peti-
odic penalty payment at 2 figiee lower than that which would arise under the original decision. Aride
2304) shali apply correspondingly.

CEAFTOR VI

UNMITATION PERIODIS

Anirle 25
Limitation petiods for the imposition of peralties

1. The powers conferred on the Commission by Articles 23 and 24 shall be subfect 10 the following
limitation periods:

(a2} throe yrars T the case of infiingements of provisious concening requosts for information or the
confuct of inspections:

) five years in the case of all other Infringenzents.

2. ‘Time shall begin to run on the day on which the infriingement is commited. However, in the case of
continuing or repedted infiingements, time shall begin to run on the day on which the inliingesment
censns,

3. Any action twken by the Commission or by the competition authorlty of 3 Member State for the
puspose of the investigation or proacedings in respect of an infingement shall interrapr the limitation
period for the imposition of fines or perfodic penalty paymenls, The limiation pariod shall be interrupted
with effect from the date on which the action s notified to at lesst one undertaking or association of
undnstakinfs which has participated In the infringement. Actions which interrupt the running of the period
shall inchnde in particuler the {oliowing:

{2) written requests for information by the Commission or by tht compethion authority of 2 Member
State;

{5} written anthorisatons to conduct Inspections issued to its officials by the Commission or by the
competitlon authoshy of a Member State;

{t) the initiation of proceedings by the Commission or by the competition authority of ¢ Member State;

{d} notification of the statement of objections of the Commission or of the competition authority of a
Member State.

4, The interruption of the limitation period shall apply for olf the ondertakings or associntions of under-
wkings which have participated in the inftingoment,

5. Each interruption shall start Gme risoning alresh. Bowever, the limitation period shell expire st the
fatest on the day on which 2 period equal 1o twice the limitaticn period has elapsed without the Commis-

slon having imposed 2 Sne or a periodic penaly payment. Thut period shall be extended by the time
during which Emitation is suspended pursuant to paragraph 6.

6.  The lmimiion period for the Imposision of fines or periodic penaity payments shall be suspended for
as long as the decision of the Comimission is the subject of procerdings pending before the Court of
Justice,
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' Anticle 26
Limitation period for the enforcement of penaliies

1. The power of the Commission tv enforce decisions taken prsurnt o Articies 23 and 24 shall be
subject to a limitation period of fve years.

2. Time shall begin to run o the day on which the decision becomes final.

3. The limiation period for the enforcement of penalties shall be interrupted:

{8} by nolification of 4 decision varying the original amount of the fine or periodic penslly payment or
sefusing an application for varlmion;

{b) by ey action of the Commission or of 2 Member State, acting at the request of the Commission,
designed 1o enforce payment of the fne. or perlodic pesehy payment.

4. Bach interruption shall start e punning afvesh.

5. The limitation period for the enforcement of penalties shall be suspended for so long as
{8} dme to pay is allowed;

(b} enforcement of payment is suspended pursvant to a dedsion of the Court of Jnstice,

CHAPTER VIH

HEARINGS AND PROFESSIONAL SECRECY

Article 27
Hearing of the parties, complainants and others

1.  Before mking decisions a¢ provided for in Articles 7. 8, 23 and Article 24(2), the Commission shall
pive the tnideraldngs or associations of undena!dt:gs which are the sihject of the proceedings conducted
by the Commission the opportimity of being heard on the manters to which the Commisslon hes taken
objection. The Commission shall base its declstons only on objections on which the parties concerned have
been able to comment. Comploinants shall be associated closely with the proteedings.

2. The rights of defence of the pertics concerned shall be fully respected in the proceedings. They shall
be emtitied to have accesy 10 the Comymission’s file, subject 1o the legitimate interest of undectalings m the
protection of thelr business secrets. The right of access'to the 8le shall nor emtend to confidential informss-
tion and internal docoments of the Commission or the competition authoridies of the Member States, In
particlar, The right of access shall pot exiend to cotrespondence between the Commission and The compe-
titior: authorities of the Member States, or between the Jatter, including documents drawn up pussuant 10
Arsicles 13 and T4 Nothing i thic paragraph shall prevent the Commission from disdosing and wsing
information necessary 1o prove an infringement,

3. Hibe Commission considess it necessary, it may also kear other natueal or legal pemons, Applications
to be heard ou the part of such persons shall, where they show z sufficient interest, be granted. The
competition gnthorities of the Member States may also atk the Commission to hear other natural or legal
PELSORY,

4, Where the Commission Intends to adopt 2 decision pursuant to Article ¥ or Anticle 10, it shall
publisk 2 concise summary of the case and the main content of the commitments or of the proposed
cowrse of action. Jnterested third parties may submit thelr observations within a time Ymit which s fixed
by the Commission in fis prblication and which ey not be fess then one month. Publication shall have
segard to the legiffmate interest of undertakings in the protection of their husiness secreis,
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Article 28
Professional secrecy

1. Without prefudice 1o Articles 12 and 15, information collected porsuant to Articles 17 to 22 shall be
used ouly lor the purpose for which it was acqufred,

2. Without projudice to the exchange and to the use of Informstion foreseen fn Articles 11, 12, 14, 15
and 27, the Conymission and the competition authoritles of the Member States, their officials, servants and
other persons working under the supervision of these authorities as well o3 officals and civil servants of
other authorities of the Member States shall not disclose information acquired or exchenped by them
pursnant to this Regulation and of the kind covered by the obligation of professional secrecy. This obligas
ton alse applies to sl representatives and experts of Member States attending testings of the Advisory
Comrittee purshant to Article 14

CHAFYER IX

EXEMPTION REGULATIONS

Artidle 29
Withdrawsa! in mdividual cases

1. Whene the Commission, cmpowared by a Councit Regulation, such as Regulations 19J65/BEC, (BEC)
No Z821/71, {EEC) No 3976{8?, {HBC) No 1534/91 or (EEC) Ne 479{92, 1o apply Artide 81(3) of the
Treaty by repulation, has ductared Articde B1(1) of the Treaty inapplicable & certalne categories of agree-
ments, decisions by associations of undertakings or concerted practices, it may, acting on its own initiative
or on 3 complaint, withdraw the benefit of such an exeraption Regulation when it finds that in any parti-
cufar case an agreement, decislon or concerted practice to which the exemprion Regulation applies has
sertain effects which ase ineompatible with Aricle 81(3) of the Treaty.

2. Whore, in any particuler case, sgreements, decisions by associations of undertskings or concerted
practices to which a Commission Repulation referred o in paragraph 1 applies have effects which are
tncompatible with Article 81(3) of e Treaty & the territory of & Member Swe, o in 2 past thereof, which
has alt the chamcteristics of a distinet geographic markey, the competition authonity of that Member State
may withdraw the benefi of the Regulation in question #1 respect of fhat werritory.

CHAPTER X

GENERAL PROVISIONS

Article 30
Publication of decisions
1. ‘the Commission shall publish the decisions, which it tekes pursuant to Anticles 7 10 10, 23 znd 24,

2. The publication shall state the names of the parties and the main content of the decision, including
any penalties Imposed, i shall have regard o the lepitimare interest of undertkings in the protection of
their buginess secrefs.

Artitle 31

Review by the Cowrt of Justice

The Court of Justice shall have unlimited }uriscﬂcﬁwa_ to review decisions whersby the Commission has
fixed 3 Bpe or periodic penalty payment. It may cancel, rethwoe o increase the fine of periodic penalty
payment imposed.
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Article 37
Exclusions

This Regulation shall not apply w01
{2} fnternational tamp vessel sevvices as defined in Axticle 143)(8) of Regulation (85C) No 4056/86;

1) z martme wansport service that 1akes place exclusively between poris in oue and the same Member
State as foreseen in Axticle 142} of Reguletion {(EEC) No 4056{86;

(6} 2iv transport berween Commumity afrports and thind countries.

Artide 33
Implementing provisions

1, The Comenission shall be authorised to take such measures as may be appropriate in order to apply
this Regufation, The measures may concern, inter alia:

{a} the Form, content and other detzils of complaints lodged purswant to Article 7 and the procedure for
rejecting complaints;

{b) the practical arrangements for the exchenge of information and consultations provided for in Articke
1L

[} the practical arrangements for the hearings provided for In Artice 27.

7, Before the adoption of any measteres pursnant to pasagraph 1, the Commission shall publish a deaft
thereof and fwvite alf interested prrties to submit their comments within the Ame-Emit it lays dewn, which
: may not be fess than one month. Before publishing a draft measure and before adopting it, the Commis-
: sion shafl consult the Advisory Committer on Restricfive Practices and Domainant Positions.

CHAPTER %I

TRANSITIOMAL, AMBNDING AND FINAL PROVISIONS

Article 34
Transitional provisions

i 1. Apphcations made to the Comumission under Article 2 of Regulation No 17, potifications made under
Articles 4 and § of that Regulation and the conmfumﬁng applications and notifications made under Regu-
: lations (B8C) No 1017]68, (BEC) No 4056f86 and (BBC) No 3975/87 shall Tapse as from the date of applhi-
cation of this Regulation.

2 Procedural steps taken under Regolation No 17 and Repulasions {EEC) No 1017[68, (EEC) No 4056/
86 and (EEC) No 397587 shali cortinue to have effect for the purpases of applying this Regulation.

Avticle 35

i Dresigration of competition authorities of Member States

1. The Member States shall designate the competition authorty or suthorities responstble for the appli-
cation of Auticles 81 and 82 of the Treaty in such a way that the provisions of this regulation are affec-
tively complied with. The messures necessary to empower (hose authoritles to apply those Articles chall be
teken hefore T May 2004, Fhe suthorities designated may include couris,
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2. When caforcoment of Comprunity compeiifion law i cntrested o national adminstrative and jodi-
clal suthorifies, the Meraber Staves may sliocate differsnt powers xod functions to those differont national
aumthoritiss, whether administrative or fudicial.

3. The effects of Article 1146) apply to the authorities designated by the Mermber States inchuding courts
that exercise funclions regarding the preparation and the adoption of the types of declsions forescen in
Article 5, The affects of Article T1{6} 40 not extend to courts insofer a5 they act 2s review courts In respect
of the types of decisions foreseen in Anticle 5.

4, Nopwithstanding paragraph 3, in the Momber States where, for the adoption of certain types of deci-
sions foreseen in Article 5, an suthority brings an actips before a jodicial authority that is separate and
different From the prosscuting authority and provided thar the terms of this peragraph are complied with,
the effects of Arlicle 11{6) shalf be imited 1o the amboriy proseciding the case which shall withdrw s
claim before the judicial authorty when the Commission opens proceedings and this withdrawal shall
bring the national proceedings effectivaly to an end,

Artice 36
Amendment of Regulation (ERC) Mo 1017/568

Repuhation (BEC) No 1617/68 15 dmended a5 foliows:
1. Axticle 2 i repealed;

2. in Anide 3(1)., the words The prohibition laid down in Artide 2 are veplaced by the words The prohi-
bhion in Article 81{1) of the Troay

3, Article 4 is amended as follows:

{s) In parageaph 1, the words *The agreements, decisions end concerted peattices referred to fn Anticle
7 are meplaced by the words ‘Agreements, decivions and concested practices pursuant to Asticle
21{1) of the Treaty’;

1) Paragraph 2 is replaced by the following:

20 I the Implernentation of any egreement, decision or concerted practice covered by paregraph

1 has, in a given case, effects which are incomparible with the requirements of Anicle 8143 of the
Treaty, underakings or assotlations of undertakings may be required to make such effects cease!’

4. Asticles 5 to 29 are repealed with the exception of Anticle 13(3) which continucs to apply to decisions
adopied pursuant fo Article § of Regulation (BEQ) No 1017/65 prior to the date of application of this
Regulation ua the date of expiration of those decisions;

5. in Arficle 30, paragraphs 2, 3 and 4 are deleted.

Article 37
Amendment of Regufation (EEC) No 2988{74
In Repulation {EEC) No 2988{74, the foliowing Article s inserred:

“Article 7a

Exclusion

This Regulation shall not apply to meastres taken wnder Conncll Regulation O No 12003 of 16
December 2002 on the implementation of the rles on competition faid down in Articles 81 and 82
of the 'Tresty (%),

FOTLT, 412003, p. 17
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Aticle 38
Amendment of Regulation {BEC} No 4056/86

Regulation {BBC) Ne 4056/56 )z amended as follows:

1. Article 7 Is amended as follows: )
{2) Paragraph 1 is replaced by the following:
1. Breah of an obligation

Where the persons concerned are In breach of an obligation which, pursuznt to Ariicle S,
attaches to the cxemption provided for In Actfcle 3, the Commission may, in onder & put an
end to such breach and under the conditions fatd down in Council Regulation (EC) No 1/2003
of 16 Decernber 2002 on the implementation of the rules on competition laid down in Articles
8% aned 82 of the Tresty {*} adopt a deciston thar either prohibits them from carying ow or
requites them to prrform certain specific acts, or withdraws the benefit of the biock exemption
which they enjoyed.
MO L, 41.200%,p. 1)
() Faragraph 2 is mmended 25 folows:

i} Tax point {3}, the words 'under the conditions Jaid down In Section I are repleced by the words
‘vnder the conditions laid down in Regulation {EC) Neo 1/2003,

% The second sentence of the sepond subparagraph of point {Of) is repluced by the following:

‘At the seme time it shall decide, in accordance with Ariele 9 of Regulation (EC) No 1/2003,
whather 1o accapt comniiments offered by the underiakings concerhied with 2 view, fnter dli,
e obaining ascess to the marker for non-conference lines)

2. Article 8 is amended as follows:
{a) Paragraph 1 is deleted.

) In paragraph 2 the words ‘pursuant 1o Articls 16" are replaced by the words pursuant to Regulution
{BC) No 1f2003".

{c) Paragraph 3 is deleted;

3, Article 9 i amended ag Bollows:

{2 In paragraph 1, the words 'Advisory Committee referred to tn Article 15" are replaced by the words
“Advisory Comamitiee referred 2 in Article 14 of Regulation (EC) No 1/2603%

(b) In patagraph 2, the words "Advisory Coramities a5 referced to in Artide 15 are replaced by the
waords ‘Advisory Commities referred o in Article 14 of Reguletion 8} No 1/20037

4. Anickes 10 to 25 are tepealed with the excegtion of Article T3(3) which continues 1o apply to decistons
adopied pursuent 1o Article 813} of the Treaty prior 1o the date of application of this Repulation ungl
the date of expiration of those decisions;

5. in Article 26, the words ‘the foren, content and other detafls of complaints pursuans wo Acticle 10, eppli-
cations pursuant to Asliele 12 and the hearings provided for tn Asticle 23(1) and {2) are deleted.
Article 3¢
Amendment of Regulation {EEC) No 3975/87

Articles 3 to 19 of Regulation (EEC} Mo 397587 zre repealed with the excepdon of Amsice 6(3) which
contisues to apply to decisions adopied pursuant to Artice 81(3} of the Treaty prior to the date of applica~
tion of this Regulation unil the date of expiratson of those declsions.
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Artigle 40
Amendment of Regulations No 19/65/EEC, (BEC) No 2821f71 and {BEC) No 1534{91

Asticle 7 of Repulation No 19{65[EBC, Article 7 of Repulation (REC) Mo 2821{71 and Anicle 7 of Regula-
tion (BECY No 1534{91 are repealed.

Article 41
Amendment of Regulation {EEC) No 3976/87
Regulation {EE0) No 397687 iz emended as follows:
1. Article 8 is replaced by the following:
Atz &

The Commlsston shall consult the Advisory Committee referred 1o fn Article 14 of Councll Regulation
{EC) No 32603 of 16 Docember 2002 on the implementtion of the rules on compettion lnid down in
Asticles 81 and 82 of the Treaty [ before publishing 2 draft Repulation and before adopting & Regida-
tion,

7 OTL 1, 41,2003, p. 1
2. Artide 7 is repraled.

Article 42
Amendment of Kegidation (BEC} No 479/92

Regutation (FEC) No 479/92 is amended as foflows:
1. Article 5 i5 replaced by the following:
CAsticle 5 '

Before publishing the draft Repwlation and before adopting the Regulation, the Commission shall
consult the Advisory Commitice releteed te in Article 14 of Council Reprlation (BC) No 1/2003 of 16
Decamber 2002 on the implementation of the rules on competition kid down in Artices 81 and 82 of
the Treaty {f).

(9 DIE1, 412003, p. 1)
2. Article 6 is repeaied.

Article 43
Repeal of Regulations No 17 mwl No 141

1, Reydation No 17 is repealed with the exception of Article 8(3) which continues to wpply to decisions .

adopicd pursuant to Article 81(3) of the Treaty prior to the date of applicetion of this Regulation until the
date of expirtion of those decisions.

2. Regulation No 141 is repealed.

3, References to the repealed Regulations shall be construed as references to this Regulaiion.

Article 44
Report on the application of the present Regolaton

Eive years from the date of application of this Regulution, the Commission shall roport w the European
Parlizmment and the Councdl on the functioning of this Regulation, in particular on the application of Arricle
11(6) and Acticle 17.

O the basis of this repors, the Commission shall sssess whether It i3 appropriste 1 propose to the Council
a revision of this Repulation,
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Atticle 45
Entry into force

This Regulation shall eater into force on the 20th day following that of its publication ine the Offfcla fournal
of the Europoats Commnnities,

It shall spply from 7 May 2004,

This Regulation shall be binding i ity entieety and directly applicable in ol Member States,

Done at Brussels, 16 December 2002,

For the Courcfl

The President
M. FISCHER BOEL
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Conrmission Notice on the handling ofcouglains by the Commisston under Articles 81 and 82 of
e XC Treaty

{2004[C 101/05)
{Fexe with EEA relevanoe}

L WTRODUCTION ARD SUBJECE-MATTER OF THE NOTICE
1. Regulation 1/2003 () establishes & systery of parallel

competence for the application of Acticles 51 and 82 of
the BC Treaty by the Commission and the Member States’
competiion authorites and courts. The Regulation
recognises in particrlar the complementary functions of
the Commission and Member States’ competition auth-
orities acting us public enforoem and the Member States’
courts that rule on privete lawsults in order to safepuard
the ﬁrlghts of individuals deriving From Articles 81 and
828,

. Under Regulation 12003, the public enforcers may focus

thefr action o the investigation of sedous infingements
of Articles §1 and 82 which are often difficult 1o derert.
For their eaforcement activity, they beneft from
information supplied by undertdkings and by consumers
ire the market.

, The Commbssion therefore wishes to encourage citizens

and undertakings to address themselves to the public
enforcers to inform them zbout suspected infringements
of the competition rules. At the Tevel of the Commission,
there are twe ways to do this, one is by lodging e
complaint pursuant to Article 7{2) of Regulation 1{2003.
Under Articles § to 9 of Regulation 7732004 £, such
complaints must fulfil certain requiremenits,

. ‘The other way ks the provision of market information that

does not have to comply with the reguirements for
complaints pusuant to Article 7(2) of Repulstion
1J200%. For this purpose, the Commission has created a
spedial wabsite to collect information from citizens and
underiakings and their asociations who wish to inform
the Commission about suspected infringements of Articles
81 and £2. Such foformativn can be the string point for
an Investigation by the Commission (‘). Information about
suspecied infringements canl be supplied to the following
address:

hittpsffevropaenint/dgeompinfo-on-anti-competitive-

Community Courss, the present Notics intends o provide
guldance to citizens and undertakings that are seeking
velief from suspected infringements of the competifion
rules, The Motice comtains two maln pans:

we Papf 1 gives indications about the cholce between
complaining to the Commission or bringing a lewsule
before 2 national court. Moreover, it recalls the prin-
dples related to the work-tharing between the
Comnitsion and the national competition authorities
i the enforcement system esteblished by Regulation
12003 that are explained in the Notice on ¢coopr
eration within the network of competiion auth-
ozities ().

- Patt 10 explaies the procedure for the treatment of
complaints pursuant to Artide 7{2) of Regulaton
12083 by the Commission,

. This Notice does not address the following situations:

— complaints lodged by Member States pursusat to
Article 7{2) of Repulation 12003,

~ complaints thar ask the Comunision to take action
sganst 2 Member State pursuant to Arficle 86{3) in
comjemetion with Asticles 81 or 82 of the Treaty,

s complaings refating 10 Article 87 of the Treaty on state
aids,

— complaints relaring vo infringements by Member States
thet the Commission sy pucsue in the framework of
Article 226 of the Tresty [9).

practices IL DIEFERENT POSSIBILITIES FOR LODGING COMPLAINTS
ABCUT SUSPECTED IMFRINGEMENTS OF ARTICLES R1 OR &2

A COMPLARNTS IN THE NEW ENFORCEMENT SYSTEM ESTAB-

or tm LISBED BY REGULATION 12003

7. Depending on the nature of the complaint, a complainant

Commission européennefEuropese Commissie may bring his complaint either to  netlonal cowt or toa

Competiion DG competiion authority that acts a5 public enforcer. The

B-104% BrumeHles/Brussel presexy chapter of this Nofice intends to help potential

complainants to rmake en informed choice about whether

1o eddress themselves to the Conmmission, 1o one of the

5. Without prejudice to the imterpretation of Repulation Mermber State?’ competition authorities or to 2 national
1/2003 and of Commission Regulation 773{2004 by the contt.
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3. While natlonal courts are elled wpon to safeguard the
vights of individuals and are thus bound to rule on cases
brought before them, public enforcers cannot investigate
al} complaints, but mwst set priorities fu thelr weatment of
eases, The Comet of Justice has held that the Commission,
entristed by Avticle 85{1) of the BC Treaty with the tagk of
ensuring spplication of the principles laid down in Articles
81 and 82 of the Treaty, is
implementing fhe crdentation o Cnmmuniz competition
policy and ¢hat, in oxder to perform that task effectively, it
is entifled to give differing degrees of priority to the
complaints brought before i (),

9. Regulation 12003 empowers Member States’ courts and
Member States® competition authorities to apply Asticles
81 and 82 in their entirsty dlongside the Commission.
Regufation /2003 pursues ns one principal objective
that Member States’ tourts and competition authoritles
should participate effectively mn the enforcement of
Artictes 81 and 82 (%),

10, Moreovey, Article 3 of Regulations 1{2003 provides that
Member States' courts and competition authorities have
1o apply Anicles 81 and 82 to oll cases of egreements
or conduct that are cepable of affecting wade between
Member States to whick they apply their nationsl
corapetition Taws. In addifion, Articles 11 and 15 of the
Regulation create & range of mechsniwee by which
Member States' courts and competiion  authorities
cooperate with the Commission In the enforcement of
Artitles 81 and 82.

11. o this new legislative famework, the Comunission intends
to refocus jts enforcement resources along the following
fines: .

— enforce the EC competition rules in cases for which it
is well placed to act ¥, concentrating. its resources on
the most serious fringements (%);

« handle cases in relation to which the Commission
should ect with a view to define Community
competition  policy andfor to ensure coherent
application of Avticles 8% or 82

B. THE COMPLEMENTARY ROLES OF PRIVATE AND PUBLIC
ENFORCEMENT

12, &t has been comsistently held by the Commnunlty Cowrts
that nationa] courts are called wpon to safeguard the
tights of ndividuels created by the direct effect of
Articles 81(1) and 82 (M),

onsible for defining and
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13.

i6.

National courts can decide upon the nullity or validity of
contracts and only nationsd courts can grant damages to
an individual in case of an Mftingement of Acticles 81 and
82, Under the tase Jaw of the Court of Justice, any indi-
vidual can chirg damnapes for loss cavsed 1o him by &
contract or by conduct which resticts or distors
competition, i ozder to enswre the Hidl effectiveness of
the Commupity competition rules. Such actions for
damages before the national courts can make a significant
contribution 10 the maintenance of effective competition
in the Cominunity as they discourage undenakings from
eoncluding or applying restrictive  agreements or
practices {4,

Regulation 1/2003 takes exprese account of the fact that
nationel courts have an essential part to play in applying
the BC competition rules (%), By extending the power to
apply Article 81(3) to national conrts it removes the possi-
biliey for undertalings to delay national cout proceedings
by a notification v the Commission and thus eliminates
an obstacle for ptivate litigation that existed under Regu-
Tatiow: Mo 17 (14,

Without prejudice to the right or obligation of national
courts o address g preliminary question to the Court of
Justice i accordance with Article 234 BC, Asticle 15(3) of
Regulation 12003 provides expressly that pational courts
may ask for opinions or information from the
Commission. This provision ims e facllitating the
appHcation of Articles 81 and 82 by nationat courts %),

Action before nationa] couris has the following advantages
for complainants:

-~ Natiopal courts may award damages for Joss suffered e
u result of an infringement of Article §1 or 82.

- National courts may rule on caims for payment or
coniractua] obligations based on en apreement that
they examine under Article 81,

~- Tt 1§ for the national courts to apply the civil sanction
of pullity of Article 8142} in contmctual rlationships
berween individuals (6. They con in particular assess,
in the light of the applicable national Jaw, the scope
and consequences of the nulliey of certain contracmal
provisions under Artidde 8142), with partiadar repard
w all the other matiers covered by the agreement (7).

— National courts are wwelly better placed then the
Commission to adopt intedm measures (8,
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17.

18,

— Before natfona] courts, it is possible to conchine u deim
ugder Community competitton law with other claims
under mational law.

e Courts normally have the power to award lepal costs
the successful apphcant, This fs never possible in an
adminlstrative procedire before the Commission.

The fact that 2 complainant can secure the protection of
his rights by an action before 3 mational cowrt, | an
important elament that the Commlssion may ke into
account in i evamination of the Commusnity interest
for Investigating a complaint {%.

The Commission holds the view that the new enforcement
system established by Regulation 1/2003 strengthens the
possibilities for complainants to scek and obtain effestive
relief before natiomal courts.

¢ WORK-SHARING BETWEEN THE PUBLIC ENFORCERS I THE

19.

20

21

BUROCREAN COMMUNITY

Regulation 1f2003 creates & system of parallel competence
fot the application of Amicles 81 and 82 by empowering
Meraber States' competition authoriies to apply Articles
81 and 82 in their entizety {Article 5} Decentralised
enforcement by Member States’ cornpetition suthorities is
further encouraged by the possibility to  exchange
information {Artticle 12} and to provide cach other
assistance with frvestipations {Artlcle 22).

The Reguiation does not regulate the work-sharing
berween the Commission end the Member States'
competiion suthorities but leaves the division of case
work to the cooperation of the Commission and the
Member States’ competition.  authordties inslde the
European Competition Network {BCMN). The Regulation
pursues the cbjective of ensurng effective enforcement
of Asticles 81 and 82 throngh 2 fexible division of case
work between the public enforcers in the Community.

Orlentations for the work sharing - between the
Commission and the Member Stares competition auth-
ortles s laid down in a separate Notice ). The
guidance contained in that Notics, which concerns the
selations between the public enforcers, will be of interest
1o complainants as &t peruits them to address a conplaint
t; the authority most [kely 1o be well placed o deal with
their case,

22. The Motice on cooperation within the Network of

Competition Authotities stutes tn particular ()

*An authority tan be considered 1o be well placed to
dexl with a case 5f the following thiee cumulative
condisions are met:

~ the agreement or practice has substantial direct
acel or foreseeable effects on  compenition
within irs tenitory, is implemented within or orig-
inates from fts territory;

— the auhority is able effectively to Dring to 2n end
the entire infringement, Lo it can adopt a cease-zand
desist order, the effect of which will be sufficient 1o
bring an end to the infringement and it can, where
approptiste, sanction the infringement adenuately,

w1t can, pathey, possibly with the assistance of other
suthorities, the evidence required to prove the -
infringement,

The above citeria indicate that a moteriel Yok betwesn
the infringement snd the territory of 2 Member St
snust exist in ofder for that Member State’s competition
authority o be copsidered well placed. It can be
expected that in most cases the authorides of those
Member States where competition s subsantially
affected by an infringement will be well placed
provided they are capable of effectively briagng the
infringement to an end through either single or
parallel action unless the Commission is better placed
to act {gee below [. ]

it follows thar a single NCA is usually welt placed to
deal with agreements or practices thar substantially
affect competition mainly within #ts territory . ].

Furthermore single action of an NCA might also be
appropriate where, although more than one NCA aan
be reparded as well placed, the action of a stnple NCA s
sufficient 1o bring the entfre infringement to an end

[

Parallel action by two or three NCAs may be appro-
priste where ap agrecinent o practice has substantil
effecss on competition meinly W thelr respectve terd-
tozies and the action of only one NCA would not be
sufficfent to bring the entire fnfingement w an end
andfor 1o sanction it adequately [
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23,

4.

25

The authorities desling with & tase in parallel action
will endesvowr to coordinate their action to the
extent possible. To that effecs, they may find It useful
w0 designate one of them as a lead authonity and to
delegare tasks to the lead authority such s for
sxample the coordinetlon of investigative measures,
while exch autherity remaing responsible for conducting
its own procesdings,

The Comenfssion is particulaly well placed If one or
severdl egreementls) or practicels), including networks
of similal agresments or practices, have offects on
competition in move than three Member States (cross-
border markets covering mote than fhrez Member
States or several nationdl markets) [, ]

Moreover, the Commission §s pantcutady well placed 1o
desl with a cese #f it is closely Ynked to other
Community provisions which may be exclusively or
more effectively applied by the Cormission, if the
Community interest requires the adoption of a
Comymission  decision  to  develop  Community
competition policy when a new competition lssue
arises or to ensure effective enforcement”,

Within the Buropean Competition Network, information
on cases that are being jmvestipated  following 2
complaint will be made availsble to the other members
of the network before or withont delay after commenting
the first formal investigative measure %, Where the same
complaint has been lodged with several authosities or
where a case has not been lodged with an autherity that
is well placed, the membezs of the nétwork will endeavour
to detgrmioe within an indicative thmé-dimit of two months
which authority or sutherities should be in charge of the
case,

Cosmplainants themselves have an kmportant role to play in

er reducing the potential need for resllocation of a
case orighiating from their complaint by referring to the
orientations on work sharing fo the network ser out In the
present chapter when deciding on where to lodge their
complaint, if nonetheless a case ie reallocated within the
network, the underizkings concerned and  the
complainent(s) are informed as soon as possible by the
competition authotities involved (4,

The Commission may reject a complaint in actordance
with Article 13 of Repulation 1/2003, on the grounds

that a Member State compatition authority s dealing or -

bas dexlt with the case. When doing so, the Commission
must, in accordance with Article 9 of Repulation

773{2004, mform the complainant without delay of the
nationa] competiion authority which i dealing or has
already desk with fhe case, .

1. THE COMMISSION'S HANDLING OF COMPLAINTS
TURSUANT 10 ARTICLE 7(2) OF REGIT.ATION 12063

A. GEWERAL

26, Accordisg to Artidle 7(2) of Reguiation 172003 nawral or

7.

28.

@)
29

legal persons that can show a legitlinate interest ¥ ape
entitled 1o lodge a compleint to ask the Commission to
Bnd an infringement of Articdes 81 and 32 BEC and to
requite that the: infringement be broupht 1 an end in
accordance with Article 7(1} of Regulation 1/2003. The
present part of this Motice explains the reguiremenss
applicable to complaints based on Aeticle 7(2) of Regu-
Iation 1/2003, their sssessment and the procedure
followed by the Commission.

The Commission, unifke cvil courts, whose task Is to
safeguard the mdividual mights of private persons,. kv an
administative authority thet must act in the public
interest. Bt i 20 inherent foatore of the Commission's
task as public enforcer that ¥ hes a margin of discretion
to set priosities in jts enforcement activity £9,

The Commission is entifled to give different deprees of
priority t© complaints made to &t and may refer w the
Comimunity interest presented by 2 case as 2 eriterion of
priority (9. The Commission may reject & complaint when
it considers that the case does not display & sufficient
Community imerest to justify FRether Investipaton,
Where the Commission rejects 2 complaint, the
complainant is  entiled to 2 dedsion of the
Comymission {27} withowt prejudice to Article 7(3) of Regu-
lation 773j2004,

B. MAKING A COMFLAINT PURSUANT TO ARTICLE 7(2) OF
REGULATION 1/2003

Complaint form

. A complaine pursuant w Artide 7(23 of Regulation /2003

can only be made zbout an alleged Infringement of
Asticley 81 or 82 with a view o the Commission taking
action under Amticle 7(1) of Regulation 1112093. A
complaint wnder Acticle 7{2) of Regulaton 1{2003 has
to comply with Form C mentioned iIn Aricle 5{1) of
Regulation 7732004 and annexed to thar Regulation.
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30,

31.

Form C is awilsble at hitpifeuropacnindgeompf
complainis-form and is also annexed to this Notice. The
complaint smust be submitted in three paper copies a5 wll
as, if possible, an electronic copy. i eddition, the
complainant muet provide a nonconfidential version of
the coroplaint (Article 5(2) of Regulation 773]2604). Eler-
rronic transtssion ko the Commuission is possible via the
website indicated, the paper copies should be sent to the
following addrass

Commission européennefEuropese Commissie
Competition DG
B-104% Bruxelles/Brussel

Form € requires complainants to submit comprehensive
information in relation to their complaint. They should
#ls provide copies of relevant supporiing documentation
reasonably available to them and, to the extent possible,
provide fndications 25 to whese relevant information and
doeuaents that are unavailable to fhem could be obtained
by the Commissions. In particular cases, the Commisslon
may dispense with the obligation to provide information
in relation 1o part of the information required by Form C
{Anidle 5Q) of Repulation 773{2004). The Commission
bolds the view that shis possibility can in particuler play
a 1ole to facilitzte complaints by consumer associations
where they, In the context of an otherwise substantiated
complaint, do not have access 1o specific pieces of
information from the sphere of the wundertskings

complained of,

32,

Correspondence to the Comunisston that does not conply
with the requirements of Article 5 of Regulation 773[2004
and therefore does not constituse & complaint within the
meaning of Aride 7(3} of Regulation 1/2003 will be
considessd by the Commission as peneral information
that, where It I usefyl, way lead 1o an own-initiative
fnvestigation {cf. point 4 above),

) Legitimate interest

33

34,

The stamws of formal compleinant under Artice 7{2) of
Regulation 12003 i reserved to legal and natural
persons who can show 8 legitimate interest. (35), Member
States are Geemed to have a lepitimate interest for all
complaints they choose 1o lodge.

In the past practice of the Comulesion, the condition of
legitimate interest was not often 2 matter of doubt as most
complainants wete in 2 position of being directly and
adverstly affected by the afleged infilngement. However,
there are siwatfons where the condition of a Tegittote
interest’ I: Article 7{2) requires further anelysis to
conclude that it is fulfilled. Useful guidence can best be
provided by o non-exhaustive set of examples.

35. The Court of First Instance has held that an association of

undertakings mey cleim a legititnate berest in lodging =

36.

37,

38

39,

40.

complaint regarding conduct concerning W5 members,
even if it is not direcdy concerned, as an underualing
optrating in the relevant market, by the conduct
compleined of, provided that, first, &t v enmided 10
represent the interests of s members and secondly, the
conduct complained of is lible to adversely affect the
iterests of its members (). Conversely, the Commission
has been found to be entitled not to pumste the complaint
of an association of undertakings whose members were
not involved in the gpe of business transactions
complained of {#*).

From this case law, it can be inferred that undertakings
{themselves or through assotiations that are entitled to
represent thelt intergsts) can cleftn 2 legitimate interest
where they are operating in the rdevant market or
where the conduct complained of i Hable fo directly
and adversely affect sheir interests, This confirms the estab-
lished practice of the Commission which hes accepted that
a lepitimate Interesty can, for instance, be dabmed by the
pazties to the agreement or practice which fs the subject of
the complaint, by competitors whose jnierests have
allogedly ‘been damaged by the behaviour complained of
or by nndertakings excluded from a diswibution system.,

Constitner sscociations tan equally lodge complaints with
the Commission (), The Commission morcover holdy the
view that individusl consumers whose econotnie interests
are directly and adversely alfected insofar 25 they are the
buyers of goods or services that are the object of en
infringement can be in 4 positon to show a legitimate
interest {2,

However, the Commission doss not consider es s
jepitimare Interest within the mesning of Anticke 7(2) the
interest of persons or organisatons that wish to come
forward on general interest considerations withour
showing that they or thefr mewobers are liable to be
directty and advessely affected by the infringement {pro
bano publico).

Local or regional public 2uthorities may be able wo show 2
legitimate fterest iy their capacity 2s buyers or users of
goods or services effectzd by the tondust complaiped of
Conversely, they cannot be considered ss showing a
legitimate interest within the meaning of Amicle 7(2) of
Regulation 12003 to the extent that they bring to the
sttention of the Commission alleged infringements pro
bong publice, -

Complsinants have to demonstrate their legitimate interest,
Where 2 natueal or legal person lodging & complaint Is
wnable to demonstrate 2 legitimmte  interest, the
Commission s entided, without prejudice 10 Mt dght to
initiate procepdings of its own initiative, not % purshe the
complamt. The Comsmission may ascertzly whether this
condition Is met at any stage of the investigation (7).
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€, ASSESSMENT OF COMPLAINTS

{1) Community interest

41

a2

43,

Under the seitled case baw of the Commmity Courts, the
Cotpanlssion js not reguired to conduct an jnvestigation in
cach case $% or, 2 fortiord, to take a decision within the
meardng of Artice 249 EC on the estence or
non-exiswace of an infingement of Amicles 81 or
82 (), but i emitled o give differing degrees of priority
to the complaints bmug?at before it and zefer w the
Commuplty faterest In ozder to determine the depree of
protity to be epplied to the various complaints &
rocelees P9, The  posidon is  different only i the
complaint falls within the exclusive competence of the
Cotnrission P7).

The Commission must however examine careflly the
facteal and Jepal elements brought to s attention by the
cormplainant in omler 10 assess the Community interest in
further investigation of a case (%),

The assessinent of the Comwnunity interest raised by a
complaint depends on the circumstances of cach individual
case. Accordingly, the mumber of criteris of assessment to
which the Commission may sefer is not limited, nor is the
Commission required to have recowsse exclusively o

 certin criterin, As the factuel and legal circumstances

may differ considersbly from case to case, it is permissible
to apply new criteria which hed sor before been
considered (7), Where appropriare, the Commission may
glve priotity o & sing{e criterion  for zssessing the
Community interest {%), '

44, Among the criterie which have been held relevant i the

case law for the assessment of the Commumity interest in
the {further} investigation of a case are the following:

— ‘The Copmmission can rgject = cotnplaint on the ground
that the complainant can bring an action to assert it
rights before national courts (1),

= The Comenission may not regard certain situations as
exchuded in principle from its purview wnder the task
entrusted 1o it by the Treaty but is required to assesy in
each case how serious the sleped infringemonts are
and how persistent thelr consequences ave. This
means in partdouler thar it must mke Into sccount
the duration snd the emtent of the infringements
complaiped of and thelr effect on the competition
sisation Jn the Corymnety (%),

— The Compmission may have to balance the significance
of the alieged infringement a5 regards the functioning
of the common market, the probubilicy of establishing

45,

the existence of the infringement and the scope of the
vestigation required dn order to RB s task of
ensurlng that Articles 81 and 82 of the Treaty ame
coraplied with (3.

— While the Commission's discretion dees not depend on
how advanced the investigation of & case &, the stage
of the investipation forms part of the circumsiances of
the case which the Commission may have 1o take into
consideration (4},

«~ The Commission may decide that it Is not appropriate
t nvestgate & complalnt where the practices in
question have ceased, However, for this purposs, the
Comurission will have to ascertain whether ami-
competitive effects persist and I the seriousness of
the Infiingements or the persistence of their effects
does not give the complaint a Commounity Interest (#%).

~- The Compission may also decide that It & not appro-
priate to Iovestigate a complaint where the under-
takings concerned agree to change thefr conduct in
such B way thet it can consider that there is no
longer 2 sufficient Community interest &6 dntervene (%),

Where it forms the view that a cese does not display
sufficient Community Interest to fustify {finther) Invest-
gation, the Commission may reject the complaint on
that ground. Such 2 detision can be taken ehther before
commencing an investigation or after taking investigative
measures {7), However, the Commission is mot obliged to
set aside & complaint for lack of Community interest {¥).

(b} Assessment uvader Articles 81 and 82

46.

47,

The exepination of 2 complaing under Articles 81 and 82
involves two aspects, ooe relating to the facts to be estab-
lished to prove an infiingement of Articles 81 or 82 and
the other rciating to the legsl assessinent of the condugt
complained of

Where the complaint, while complying with the
reguirements of Astide 5 of Regulation 773/2004 and
Form €, does not sufficiently substantiate the allepations
put forward, it may be rejected on that ground (%), In
order io refect 2 complaint on the ground that the
conduct compinined of does not infringe the BC
competition rules or does net &l within their srope of
appiication, the Commission ls not obliged to wke imto
account cirdinnstances that have not beeh brought to ifs
attention by the compleinent and that it could only have
wncovered by the Investigation of the case {¥9).
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48.

49,

50.

71,

52

The crterda for the lepal assessment of agreements or
practices under Articles 81 and 82 canmot be dealt with
exhanstively i the presens Notise, However, potential
comglainants showld refer to the extepsive guidance
avaifable from the Commisdon {8), in addition 1o other
sources and I particuler the case law of the Community
Courts and the case practlee of the Commission. Four
spectlic fssues are mentioned in the following points
with indications on where to find further guidance.

Agreements and practices fall within the scope of
apphcation of Arcles 81 and 82 where they are capable
of effecting irade between Member States, Where an
sgreement Or practice does not Rulfil this condition,
mafionsl competiion law way apply, but not EC
competition law, Extensive guidance on this subject cun
be found in the Notice on the cffect on trade concept (73,

Agreements falling within the scope of Anticle 81 may be
agreements of minor importance which are deemed not to
restrict compelition appreciably. Guidance on this ssue
can be found in the Commission's de minjmis Notlce (%9),

Agreenents that [ulfll the conditions of a block exemption
regilation are deemed to saisfy the conditions of Article
81£3) (. For the Commission to withdraw the benefit of
the block exemption pursuant to Article 29 of Repuletion
142003, It must find ther upon Individuel assessment an
agreement 10 which the exemption segulation applies has
certain effects which are incompatible with Axticle 81(3).

Agresments that restrict competition within the meaning
of Aricle 81{1} EC may fulfil the conditions of Asticle
81(3) BC Pursuant to Aricle F(2} of Regulaton 1j2003
avd without a prior administrative decision being required,
such apreements are not probibited Guidemce on the
condltions w0 be fulfilled by an agreement pursvant to
Article 81(3} can be found In the Notee on Artich
81(3} ¥4

D. THE COMMISSION'S PROCEDURES WHEN DEALING WITH

COMPLADNTE

{8 Overview

53

As recslled above, the Commission ks not obliged to cary
out an imvestigation on the basis of every complaint
submitted with a view to establishimg whether an
infringement  has  been committed. However, the
Commission i under a duty to consider covefilly the
facnral and legal issuss brought io its attention by the
complitnant, in orler to zssess whether those issues

54,

55.

6.

57.

indicate conduct whith is liable to infinge Articles 81
and 82 £, .

In the Commission’s procedure for desling with
complaints, different stapes can be distingwished 7).

During the first stage, following the submission of the
complaint, the Commission examines the complaint and
tnay collect frther Infonmation n order 1o decide what
action it will t2ke on the complaint. Thet stage may
incude an Informal exchange of views between the
Commission and the compleainant with a view to clarifying
the factial and Jepal issues with which the complaint i
copcersted, In s stage, the Commission momy give =n
inifal reaction to the complainant aflowing the
complainant an opportimity to expand on his allegations
in the tght of that initiz] reaction.

Tn the stcond Stage, the Commission may investigate the
case further with & view to initiating proceedings pursuant -
to Adticle 7{1} of Regulation 1J200% apainst the undep.
talings complained of. Where the Commission considers
that there are insulficient grounds for acting on the
complaint, it will inform the complainzst of Hs reasons
and offer the compliaioant the opporumity to submit any
further comments within & Gmelimit which Wt fixes
{Article 7(1} of Regulation 773[2004).

If the complainiant fails to make known jts views within
the timelmit set by the Coromission, the complaim is
deemed to have been withdrawn {Articde 7(3} of Regu-
lation 773[2004}, To ali other cases, in the thind stage of
the procedure, the Commission takes cognisance of the
ohservations submitted by the conplainent ard either

* initiates 2 procedure against the subject of the complaint

38,

59,

or adoprs a decision rejecting the complaint (%),

Where the Commission refects 2 complaint' pumsuant to
Artice 13 of Regulation 1/2003 on the grounds thav
another authority & desling or has deait with the case,
the Cormmission prozesds In accordance with Artice 9
of Regulation 773/2004.

Throughout the procedure, compluinants benefit from 2
range of rights a5 provided In particular in Anicles 6 to
8 of Regulation 773/2004, However, proceediogs of the
Commistion In competition cases do not constitute adver-
sarial proceadings berween the complainant on the one
hand and the companies which are the subject of the
investigation on  the other hand. Accordingly, the
procedural rights of complainants are less far-reaching
then the right to & fir hearing of the companies which
are the subject of an infringernent procedure £%.
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) Indicative time limit for informing the complainant of

60,

§1.

g2,

63.

the Comtoission’s proposed action

The Commission s under an oblipation to decide on
complaints ‘within a reasonable dme (). What is a
reasonable deration depends on the circumstances of
each case and in partienlar, its conlext, the varjous
procedural steps followed by the Commission, the
conduct of the pardes in the course of the procedure,
the complexity of the case and #s imporanes for the
various partdes involved (). :

The Commission will in principle endeavour to Inform
compleinants of the action that it proposes o take on a
complaing within an Indicative time frame of four months
from the reception of the complaint. Thus, subject to the
circumstances of the individual case and 7o particular the.
possible nead to request complementary information from
the complainent o third parties, the Commission will in
prmciple inform the complainant within four months
whether or not it intends te investigate its case further.
This timefimit does not comstitte 2 binding statuzory
tesm,

Accordingly, within thls four month pedod, the
Comsmission may compfimicate its proposed course of
action to the complainant as an initial reaction within
the figst phase of the procedure {see point 55 above).
The Conmission tmay alse, where the examination of the
complaint has progressed to the second stage {see point 56
above), directly proceed to informing the complainant
sbous ity provisional assessment by a kiter pursuant to
Artiele 741) of Regulation 7732004

To ensure the most expeditious treatment of their
complaint, it is desirable that compldinants cooperate
diligently in the procedures{™), for example by
informing the Commission of new developments,

{6} Procedural sights of the complainant

G4,

LED

Where the Commission addresses 2 starement of objéctions
1o the companies complained of pursuant to Anicle 101}
of Regulation 773/2004, the complaiam s entitded
recedve o copy of this docment from which business
sewrets and  other confidental information of the
companies concerned have been removed (nor-confi-
dential verston of the statement of objections; of. Ariicle
(1) of Repulaton 773/2004). The complainant is invited
to comment in writing on the staterment of chjections. A
tHme-limic will be set for such wiltten comments,

Furthetmore, the Commission may, where appropriate,
afford cornplainants the oppormntty of expresstog their

66,

. 67,

68,

69,

views at the oral bearing of the partles 10 which 2
statement of objections has been addressed, i the
complainants st request in their writters comrments {6,

Complainants may submiit, of thelr own initialive or
following = request by the Commission, decuraents that
contain business setrets or other-confidentis] information.
Confidentidd Information will be prowected by the
Cormission (%), Under Awicdde 15 of Repulation
773{2004, complainanis are obliged o identfy confi-
dentia) information, give reasons why the infornmution is
considered confidential and submit 2 sepavate non-confi-
dential versior when they make thelr views known
pursmant 10 Anide &) aed 7{1) of Regvlation
773{2004,. as well a5 when they subsequently submit
firrther information In the course of the same proceduse,
Moreover, the Commbssion may, in a}f other cases, request
cornplaimants which produce docntments or statements o
identilfy the documents or pars of the dotuments or
staternents which they consider to be confidential, It may
in pacticukr set & deadline for the complainant to speclfy
why it considers a plece of inforsnation 0 be confidentjal
and to provide a non-coufidensial version, including
concise description or non-confidential version of each
plece of information deleted.

The gualification of mformation es confidential does not
prevent fthe Commission from disclosing and uwsing
information  where thet is necessary to prove an
infringement of Articles 81 or 82 (%), Whete business
secrets apd confidental information are necetsery to
prove an infringement, the Commission must assess for
each individusl document whether the need 1o discloss is
greater than the harm which might sesult from disclosure.

Whete the Commission takes the view that z consplaint
should not be further exemined, because there 3 mo
sufficent Cominunity Interest in pursning the case
further or on other grownds, it will infonm the
complainant in the form of a lemer which indicates jts
legal basls (Arfide 7{1) of Regulation 773[2004), sets
out the ressons that have led the Commission 1o
provisionally conclude in the semse indicated and
provides the vomplajnant with the opportunity w submmit
supplementary information or observatons within
dmedimit set by the Commission. The Commission will
also Indicate the consequences of not replying plirstent 1o
Article 7{3) of Regulation 7732004, as explained below.

Pursuant o Artidde 3{1) of Regulation 7732004, the
complainant has the Hght to access the information on
which the Commission bases #rs preliminery view, Such
access fs normally provided by spnexing o the letrer 2
copy of the refevant dotuments,



27.4,2004

Official Jouenal of the Buropean Unjon

C 18173

70,

71

72

73.

The time-limit for observations by the-complainent on the
letter pussnant o Artide 7{1} of Regulation 7732004 wili
be set in accordance with the circumstances of the case. Bt
wifl not be shorter than four weeks {Article 17(2) of Regu-
lation 773{2004). ¥ the complalnant does not respond
within the tiselndt set, the complaint s desmed to
have been withdrawn pursuant to Artide 7{3) of Repu-
lation 7732004, Complainents are also entitled to
withdraw thelr complaint at any time if they so wish.

The complainant may request an extension of the
time-timit for the provision of comments. Depending on
the choumstances of the case, the Commission may grant
such an extension.

In that case, where the complsinant submits
supplementary observations,” the Commission takes
cognisance of those observations, Where they are of
such & nature as to make the Comumission change its
previous course of action, it may inhfete & procedure
againet the companies complained of. In this procedure,
the conplainant has the procedural rights explained above.

Whete the observations of the complanant do not alter
the Commission's proposed course of action, it rejects the
comphint by deciston (98,

{d} The Commmnission decision rejecting & complaint

74.

75,

76.

Where the Commission rejects a complaint by decision
pursuant to Artice 7{2) of Regulation 773[2004, it must
state the reasons tn accordance with Aridle 253 BC, e dn
a way that Is appropriate to the act at issue and takes into
acocount the chrcumstances of each case, :

The statement of reasons must disclose In & clear and
unequivotal fashion the reasoping followed by the
Comsmission in such a way a5 to ensble the complainant
to ascertaln the reasons for the decision and o enable the
competent. Community Court to exercise fte power of
review. However, the Commission 5 not obliged to
adopr 2 position on all the erguments relied on by the
complaitaat in support of its complaint. &t only ne=ds to
set out the facts and legel considerations which are of
decisive Importance 3n the context of the decision (%),

Whare the Commission rejects & cormpleint in 2 case thet
also glves e to a decision pumstant to Articdle 10 of
Repulafion 1/2003 Finding of mapplicabiiity of Anicles
81 or 82 or Amicde ¢ of Repulaion 1/2003
{Commitments), the dechion rejecting & complainl may

77,

78

7%,

vefer 10 that other decision adopted on the basis of the
provisions mentioned.

A decision to reject a complaint Is subject to appeal before
the Commurity Courts {9,

A decision wejecting & complaint prevents complainams
from requiting the reopening of the jrvestigation wmless
they put forward significant new evidence, Accordingly,
fuether comespondence on the same alleged infringement
by former compluinants cannot be regarded as a new
complaing unless significant new evidence is Lrosght
the atiention of the Commission. Howsver, the
Commigsion may re-open a file under appropriate tircum-
stances, -

A decision to reject a complaint does not definitively rule
oty the question: of whether or not there is an infringement
of Articles 81 or §2, even where the Commission bas
assessed the facts on the basis of Articles &1 and 82
The agsessments made by the Commission in a decision
refecting a complaine therefore do not prevent & Member
State court or compehition awthority from applying
Articles 81 and 8% to agresrnems and practices brought
before it. The assessments made by the Commission in &
decisfon rejecting 2 complain: copstitute facts which
Member States’ coutls or competition authorities may
ke into account in examining whether the spreements
or conduct in question are in conformity with Articies 81
and 52 (M,

(&) Sprcific situations

80,

81

According to Axticle 8 of Regulation 1/2003 the
Commission may on iis own initistive order interim
meastres where there 5 the tisk of serious and irepareble
damage to camietition. Asticle 8 of Regulation 1/2003
makes it clear that interim measures cannot be applied
for by complainants wnder Anticke 7(2) of Regulation
1/2003. Requests for interim measures by undertakings
can be brought before Member States’ courts which are
weil placed to decide on such messures (79),

Some persons may wish to inform the Commmission abont
suspected infringsments of Anides B1 or 82 withow
having their identity revealed to the undertakings
concerned by the allegations. These persons are welcome
to comtact the Commission, The Commission is bound to
respect ap. mforments request for enonymity 77), unless
the request to remain enonymous is manifestly srjustified.
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% Councl Regulation (BC) No 1/2003 of 36 December 2007 on the implementation of the rules on competition latd down In Articles 83 and 82 of

the “Tresty {O L 1, 4.1,2003, pages 1-25).
& Cf, In parseular Reditals 3-7 and 35 of Regalatlon 12003,

) Commission Regulation BC) No 7732004 of 7 April 2004 rzlating to the condutt of protesdings by the Commmission pursuant to Atides 81
end 82 of the EC Treaty {O] 123, 27.4.2004).

{9 ‘The Commission handles correspondence from fnformants in accordence with its principles of good administative practice.
£} Notiee on cooperation within she Network of competition authorities {p, 43),
¢ For the handiing of such complaing, o Commnission commbnitation of 10 October 2002, COM(2002) 141,

(0 Cass C-344/98, Masterfoods v HE ice Cream, [2000] ECR [-11369, para 48: Case G-11987 8, Union fringuise de J'express (Ufes) and Others
Commission of the Buropean Communitles, 19921 BCR 113341, pare 88; Case T-24/90, Automec v Commission of the Buropean Communities,
[39972) ECR M-2223, paras 73-77, . ;

% CL in partlcalar Articles 5, §, 11, 12, 15, 22, 29, 35 and Réciwls 2 1o 4 and 6 o 3 of Regulation 12003,

) CE Notice oni conperation within the network of competition suthosities . . , points § ss.

(%) LF Recital 3 cf‘RﬁguiatiGn 12003,

M Seled case law, <b Case 127[73, Relgische Radio on Televisic (BRT) v SABAM and Fonlor, [1974) ECR 51, para 16; Case G-282f95 P, Guéds
f;t;@t?‘b;l::a vz{;?rnmission of the European Communities, [1997) ECR 11503, para 3% Case C-453199, Conrage v Bernbhard Crchan, [2001] BCR

% Case C-453/99, Courage v Bemirasd Crchar, [2001] ECR 16207, patas 26 2nd 27 the power of national courts to grant domages & also
underdined in Recital 7 of Regufaion 172003,

") CF. Artickes 1, 6 and 15 a5 well 25 Recital 7 of Repulation 1{2003,

") Regudation Mo 17: First Regulation implementing Articles 85 and 86 of the Treaty; OF F 13 of 21 Pebruary 1962, p. 204-21%; English specid
odition: Setfes I Chapter 1959-1962 p. §7. Regulation No 17 is vepesled by Article 43 of Regulation 1/2003 with cfert from 1 May 2004,

(%) For more detatied explanations of thic meckanism, <f. Nofice on the co-operation between the Corymission and the courts of the EU Member
States i e application of Artlcles 81 and 82 EC.,,

0% Case T-2490, Automesc v Comunigsion of the European Communies, 1892} BCR 1-2223, paxa 93,

{87} Case C-230{95, Cabour and Nord Disaibution Automobile v Arnor SQCO’, [1998] BCR 1-2055, para 51; Jolned Cases 18596, T-139/96 und
T190/96, Dalmasse and Others v Commiission of the Europesn Consnunities, [1999] ECR T-93, pama 50,

{1% CE Anicle 8 of Regulation, 1/2003 and para 80 btlow. Depending on the case, Member States” competition authozities may equally be well placed
@ adopt interim messures,

(1% CF points 41 ss. below,

{9 Hotice on cooperation within the Ketwork of competition authorities fp. 43},

(*} Notice on cooperation within the Network of compelition authorities .., points 8-15. .

9 Asticde 11{2) and (3) of Reguletion 1j2003; Notice on cooperation within the Network of Competition ‘Authorities .. ., points 16/17.
{4 Notice on cooperation within the Network of Competition Autheritfes, .. ., pobt 34, :

(% Tor mom exemsive cxplanations on tis notlon i particalar, of. pointks 33 s5. below,

(%) Case C-113/97 P, Union frangaise de Teapress (fex} and Othess v Commission of the Europenn Communities, [1999] ECR 11341, para 88: Case
T-24]90, Automee ¥ Commission of the Evropean Communibies, [1992] ECR H-2223, pares 73-77 and B5.

% Settled ease law since Case T-24/00, Automee v Commission of the Burcpean Communities, {1992} ECR N-2223%, para 85,
1 Case C-282/85 P, Guénn suomobiles v Commission of the European Coremunities, {1597] Bek p150, para 38,
{*4 Cf Article 5(1} of Regulution 773/2004,

{5 Case T-114{9%2, Bureau Europfen des Médias et de Mndustrie Musicale (BEMIM) v Commission of the Furopren Communities, {1995] ECR 147,
para 28, Assocktions of undertskings were also the complainants in the cases underdying the judpments In Cest 29883, Comité des Indusires
cinfmatographiques des Communamés ewropéemes {CIOCH v Commission of the European Communities, £1985] ECR 1305 and Case T-313/99,
Federacioh Nationat de Empresas (FENDY) v Commission of the Buropean Compnmities, not yet published in {2003] BCR,

0% Joined Ceses T-153/95 and T-204/95, International Brpress Cardders Conft {ECO v O ission of the Buropesn Commurdties, [1998] BCR
11-3645, pavas 79-83,

[ Cose T-37{92, Burean Furopéen des Unions des Consommatewss (BEUC) v Commission of the Buropean Communities, [1994] ECR TR285, para
36
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(%) This question; ¥ currently raised In a pending proceduse before the Court of Fitst Instumee (oined cases T-213 and 21403). The Commisslon has
also 8::3}71&6 a8 tornpleinant an individual consurner in its Declslon of 9 Decembey 1998 in Case IVJD-2{34.468, Gresk Forries, Of L 10924 of
27 Aprlt 1999, pars L

(% Joined Cases T-133f95 and T-204{95, International Express Cardexs Conference ECT v Com;fsaion of the Buropsan Communities, {19987 BCR
3645, pura 79.

{#) Case T-24/00, Amomec v Commission of the European Communides, [1992] BCR H-2223, para 76: Case CG91{95 ¥, Roper Tremblay and Others
v Commission of the Evropesn Communities, [199€] ECR 55547, pera 30.

{ Case 125/78, GEMA v Cormmission, of the European Commmsaities, [1979] BCR 3173, para 17; Case C-L19]97)F, Union frengaise de Pexpress
e} and Others ¢ Cormission of the Europesn Commamities, {1999] BCR +1341, para 87,

(% Settled case faw sinca the Case T-2430, Automes v Cominission of the Buropean Commnunities, {1992 ECR I12223, paras 77 and 85; Recital 18
of Repulation 3/2003% expressly confirms this possibiity.

£ Settled case law since Case T424/90, Automer v Commission of the Buropesn Commmnities, [1992] BCR 12223, para 75, Under Regulstion
1f2003, this principle may ondy be relevant in the context of Article 29 of that Regulation,

(% Case 230[8Y, Oswald Seheide, trading ue Demo-Seudio Schenidt v Commission of the European Communities, [1083] ECR, 3045, paea 1% Case
C-115{97 P, Union Fangalse de Pexpress (Ul and Othexs v Commission of the European Communities, {1999) ECR 1-134), pora 86,

% Cese C-119/97 F, Unkon frangaise de Fexpress {Ufex) and Others v Commission of the Buropean Communities, {19997 ECR 1341, pasas 79-80,
"% Cose C-450/98 P, international Express Carriess Conference (JECC) v Comnission of the Furopear Communities, (2601] BCR (3947, paras 57-59.

(1) Cast'T-24[90, Automes v Commission of the European Comnmunities, [19972] BCR 1-2223, pares §8ss; Case T-5/93, Roger Trersblay and Others
v Commission of the Furopean Communities, [1995] BCR 11185, pasas 65ss; Cose T-575/92, Casper Koelman v Cornmission of the uropean
Communities, [1996] ECR T, paras 75-80; sex also paxt I above where more detafled explenations concerning this situstion are glven.

{9 Case C-X19{97 P, Union fangeise de Pexpress (e} and Otliers v Commission of the Buropenn Communites, [1999] ECR 1-1341, paras 92{93.
{17} Sestled case lew since Case T-24/90, Automec v Commission of the Buropesn Communitics, [1992] ECR. II-2225, para 86.
(% Cose C-4458]98 F, Interpationsl Express Carriers Conference (IECC) v Commission of the Bugopesn Commuonities {2001} ECR 13875, pars 37,

(%} Case T-77/95, Syndicat frangals de I'Express International and Others v Commission of the European Commmunities [1997] BCR Y1, para 57; Case
C-119{97 P, Unior frangaise de lexpress (Ufex) and Others v Commission of the BEuropean Communities, {19997 ECR 1-£341, para 93, CF el
Case T-37/92, Buresn Furopéen des Usians des Consommateurs (BEUC) v Coramnission of the Buropesn Communities, {1994] BCR 1[-285, pare
113, where an upwiitten commitment between 2 Member State ang » third county outside the common commercial policy was held not to
suffice to eetablich that the conduat complained of had ceased,

{*9 Case T-110{95, fnremations] Express Carrlers {BCC) v Commission of the Evropran Cornmunities and Others, {1998] BCR H-3603, para 57,
upheld by Case 449{98 P, internationsl Express Carriars §ECC) v Commission of the Buropesn Commurities end Others, [2061] ECR 153875,
pares 44-47. .

{*} Case C-449{58 P, Imtemationa] Express Cariers {IECC) v Commission of the European Commumities o0, £2001] BCR 13875, pamm 37.

(4% Cf. Case T-77]92, Parker Pen v Commission of the Ewopoen Communities, [1994] BCR ¥-549, paras 6465,

(%) Case 298/83, Comité des indnsiries cinématographigues des Commuwautés suropdermes ({CGCCE) v Commission of the Evropean Communities,
[1985] BCR 110%, paras 21241 Case T-193{9%, Micro Leader Business ¥ Commission of the Buropean Communitics, [2999) ECR H-3989, paras
3239,

% Case T-319J99, Federacitn Macional de Brapresas {(FENIN} v Commmission of the Buropean Compuuities, not yet published i {2003 ECR, para
43,

{*} Bxtensive guidance can be found on the Commission’s website at hutpijfeuropa cu.intfeommicompetiionfindex_enhmit
£5 Noticz on the effect on rade concept contained in Articles 81 and 82 of the Treaty fp. 81).

(% Commission Notice on agreements of wniner Importence which do not approciably restrict competition veder Avticle 81{1} of the Treaty
estsblishing the Buropean Consmunity {de minimis), O] C 368 of 22 Devermber 2002, p, 13,

£ The texts of alf Llock exemption regulations are evailable on the Commission's website st http:ffeuropa.cuintlcomm{competitionfinder_en litm?
{5 Commission Notice — Guidalines on the application of Aniclz 81(3) of the Trufaty p. 7).

(%) Case 21081, Oswald Schroidt, wading as Demo-Studio Schmide v Cornmission of the Buropean Cormunities, [1983] BCR 3045, para 19; Case
T-24{90, Automnec v Commission of the Buropesn Communities, [1997] BCR 12223, para 79,

(7 CIL Case T-64/89, Automee v Commission of the Evropesn Corammsities, [1990] ECR 1367, patas 45-47; Case T-37f92, Buresss Europlen des
Unians des Consommatencs (BEO0) v Commission of the Buropean Communities, 119947 ECR 1-285, para 20,
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{# Case C282/95 ¥, Guérin astomobfes v Conumission of the Europesn Communitiss, [1997] BCR 11503, para 38.

£% Joined Ceses 142 and 156{B4, Byitish American Tobacco Company and R. 1. Reynolds Industdes v Commission of the Buropean Comimunities
[1987] BCR 249, parss 1920

(5% Case Co282/95 P, Guérin astomobiles v Consmission of the Furopean Commaunities, [1997] BCR 11503, pars 37,

) joined Cases T-213f95 and T-18)96, Stichting Cenficatic Kronverhuurbedrff (SCK) and Federatie van Nedeslandee Kraanbedrijven [FNK} v
Commistion of the Eopean Commtmities, {1697] ECR 1739, yera 57,

7 The notion of dilipence’ on the part of the complainant is vsed by the Court of First Instance in Cage T-77/%4, Vereniging van Groothandelaren in
Bloemkwekesdjprodukten and Others v Commission of the European Communities, [1997] BCR 1759, pars 75.

% Article 82} of Commission Regulation 7732004
{% Ardcle 287 EC, Asticle 28 of Repulation 1{2003 and Aricies 15 and 16 of Repgulation 773{2004,
% Articde 27(2) of Regulation 12003

4 Andele 7(2) of Regulation 773/20047 Case C-282{95 ¥, Guérin automobiles v Conmistion of the Furopzan Comnunities, [1897] ECR 12503,
pare 36. .

) Setded case fow, of. ia. Case T-1R4)92, Bureaw Furopéen des Midies et de I'ndustdle Musicale (BEMIM) v Comumission of the Buropemn
Commundties, {1995} BCR E-147, pam 41,

{4} Sertled case law since Case 210fB7, Oswald Schunidt, trading e Demo-Stodio Schmids + Comusission of the Europesn Commmuities, {1983 BCR
3045,

¢ Case T-57593, Caspor Kostman v Commission of the Furopean Communities, [1996] ECR B-1, paras 41-43,
% Depending on the case, Member States’ competition authorities may equally be well placed to sdopr Interim meastires.
%) Cose 345]43, Stanley George Adams v Commission of the Buropzan Commanities, {1985) BCR 3539,
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ANNEX

FORM €
Complaint prrsuant to Article 7 of Regulution (B0} Wo 1/2003

E Information regarding the complabouot and dhe undertakingle} or association of widertakings giving
xise to the compleint

1. Give full dewds on the ientity of the legal or natusal person submiting e complaint, Where the
complainant i an tnderizking, identify the corporate group o which it belengs and provide @ condse
overview of the nature and scope of its business activities. Provide 2 cottact persor;éw&:h tekephone number,
postad and eonli-address) Som which supplemeatery explanations ezt be obtaln

Tentify the undertalingls or assoetation of snduriskings whose conduct the complaint zefates to, Including,
wiere applicable, ol avallible information on the corporate proup to which the undertaking) complained
of beloag and the manre and seope of the business activisiog pursed by them. Indicate the position of the
complainant vis&-vis the waderiaking(s) or assuciation of underteldnge complsined of (eg. customer,
ennpetiar),

[

i Detolls of the alfeped infringement and evidence

Set out in detsil the facts fom. which, b your oplnion, it appears that there exists an Infilngement of Article
81 or 82 of ths Frenty sndfor Asticle 53 ot 54 of the EBA agreement, Tadicate . parficuler the nature of the
products Soods or pervices) afferted by the alleped infhingements and egplain, whose necassary, the
cominerial relationships concerning thése products, Provide all wvailsble details on the agreemaents or
practices of the undestakings or essoclations of undm!ﬁnfesﬁm which ‘this compleint yefates, Tndicate, 1o
the extent possible, the relative market positions of the undartalings concemed by the completnt.

b

>

Submit all docomentation in your possession relatlag to or directly connacted withl the frcts set out s the
complalnt (or crample, tets of dgreements, minuses of negotiafions or meetings, teems of tansactions,
business documents, circulers, cormespondenve, nates of trlephone eonversationt , . J. State the names ant
addmes of the persons 4Ble to testily 10 the facts sex out in the complalnt, end ip partioular of pemsons
affecsed by the slleged infringoment, Submit statistics or other data Bn your gossesm‘on which relate o the
facts set owt, in pirticudar where they show developments in the werketphace (for example fnformation
wleting to prices and price kends, battiers to entry to the market for sew suppliess otc),

5. Set out your view sbout the geopraphical scope of the dlieged infiingement and explaln, whers that Js not

ob¥ious, t what extens trade between Member States or berween the Community and one o more EFTA
States that are contracting perties of the BBA Agreement may be affected by the conduct cemnplained of,

1. Finding sought From the Commission pnd Tegitimate intevest
- Exphin what finding or acdon you are seelinp o8 o result of procerdings brought by the Comnysston.

= A

+ St out the grounds on which you clubm o lepitimate inserest as mmq!aknam tpwrmmz o Aricle 7 of
Regulation (EC} No /2003, Swie ln perteuler how the condver complained of affects you and explain
how, n your view, intervention by the Compmission: weld be liable to remedy the alleged prievance.

V. Provecdings before national competition authorities or nation! courts

. Provide full informetion about whether you have ? roached, concemning the smme or dosely refated
subject-pratters, amy other mﬁgaﬁdm authority ancjor whether a lawswit has besp brought before a
natronal court, I 50, provide full details about the administrative or judicis] anthorly contacied and yomr
submissions 1o suck authoriy,

o

Breclaration that the information giwen in this form and in the Annexes thereto is given entirely ln good faith.

Date and sighate
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IMPORTANT LEGAL NOTICE - The information on this site 1s subject to a disclaimer and &
; R k
JUDGMENT OF THE COURT OF FIRST INSTANCE (Fourth Chambey)
30 March 2008 {1}

(Competition - Fioat glass - Rights of defence and procedural rights of the complainant - Product market
and gengraphical market - Article 86 of the EC Treaty {now Article 82 EC}))

In Cage T-65/98,

Kish Glass & Co. Lid, establighed in Dublin {Ireland), represented by M. Byrne, Sollcitor, with an address
for service In Luxembourg at the Chambers of Arendt and Medernach, 810 Rue Mathias Hardt,

applicant,
v

Commission of the European Communitias, represented Initially by R, Lyal; of fts Lagal Service, and R,
Caudwell, national cvil servant on secondment to the Commission, and subsequently, in the oral
procedura, by B, Doherty, of its Legal Service, acting as Agents, with ah address for service in
Luxembourg at the Chambers of Carlos Gémez de ja Cruz, of s Lagal Service, Wagner Cantre, Kirchberg,

dafendant,

supported by

piikington't}nit&d ngdon: Ltd, established in Saint Helens, Merseyside (United Kingdom), represented
by 3, Kallaugher, Solicitor, A. Weitbrecht, Berlin end M.Hansen, Brussels, with an address for service in
Luxembourg at the Chambers of Loesch & Wolter, 11 Rue Goethe,

Intervener,

APPLICATION for anhulment of the Commission Dacislon of 21 February 1996 (1v/34,182 - Kish Glass}
rejecting the complaint made by the applicant on 17 January 1992 pursuant to Article 3(2) of Counclt
kegidation No 17 of 5 February 1862, First Regulation Implementing Articles 85 and 8% of the Tresty (O3,
English Speg;ﬁ Edition 1959-1962, p. 87) alleging an infringement of Article BE of the EC Treaty (now
Article 82 EC),

THE COURT OF FIRST INSTANCE
OF THE EURDPEAN COMMUNITIES (Fourth Chamber),
cormposed of: RM, Moura Ramos, Presidert, V. THIF and P Mengozel, Judges,
Registrar: 1. baladio Gonrdlez, Administrator,
having regard to the written proceture and further to the hearing on 2B April 1999,
gives the foliowing

Judgment

Back.ground o the dispute

1. On 17 January 1992 Kish Glasy & Co Lid (herelnafter 'Kish Glass or the *applicant), a company
incorporated under Irish law which supplles glass, ledoed a complaint with the Commission

hitpfonria europa.enfjurisplogi-bin/pettext.pl?where=&lang=endenum=79999669T199_.. 4/30/2008



3.

4,

i3

11,

12.

13,
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pursuant to Article 3(2} of Council Regulation Ne 37 of 6 Februaly 19562, First Regulation
implamenting Articies 85 and 86 of the Treaty (0J, English Special Edition 1959-1962, p. 87,
herelnafeer ‘Regulation No 17), alieging that Plikington United Kingdom Ltd (herelnafter "Pillington)
and its German subsidiary, Flabeg GmbH, abused their dominant position on the Tifsk market in 4
mm flont glass, In applying different conditions from those offered to other purchasers for
eguivalent transactions and In refusing to supply it with this'type of glass beyond a certain fimit,
thereby placing the applicant 8t a competitive disadvantage,

On 14 February 1592 the Commission sent a request for information, pursuant to Article 11 of
Regulation Mo 17, to the applicant, to which the applicant replied on 10 March 1992,

When reguested to comment on that complaing by the Commission, Pilkington stafed that it did not
told a dominant position on the market in float glass and thet it applied 2 system of discounts
based on the size of the customer, the time aliowed for payment and the quantity purchased.

The applicant submitted Its comments on Pitkington's observations £ the Commission on 1 July
1592, It mainteined that the system of customer classification used by Filkington was
discriminatory, and that that company, with 2 market share of more than 80%, was the major
suppliar of 4 mm fivat glass In Ireland, which was the relevant geographicat market for assessing
whether it held s dominant position,

The Comaission replied to the applicant on 9 July 1992, stating that a system of discounts based

on a classification of customers by category and on quantity was not discriminatory, The applicant
submitted its observations on thet statement on 10 August 1992,

On 18 November 1992 the Commission sent a letter to the applicant pursuant to Artide & of
Commisston Regulation No 98/63/ERC of 25 July 1963 on the hearings provided for in Article 19(2})
and {2} of Councit Regulation No 17 {0, English Special Edition 1963-1964, p. 47, herelnaRer
'‘Regufation No 99/63), informing It that it considered that there were not sufficient grounds for
upholding its complaint and requesting | to submit any further observations it might have so that it
could formulate its definitive position. Kish Glass complied with that request,

Eoliowlng an informal mesting of 27 Aprll 1983, the Commission informed the applicant, by letter of
24 June 1993, that its observations disclosed no matters of fact of of law liable to affect the
conclusions n the letter of 18 November 1992, However, the Commission stated that i intended to
send to PHkington & request for information urkder Article 11 of Regulation Ne 17 and that the
zpplicant would be kept informed of the procedure.

On 3 December 19973 the Commission sent to the applicant a non-confiiential version of Pilldngton's

© respopse to that request for information. .

8y Jettel's to the Commission of 16 February 1994 and 1 March 19884 Pilkington clarified its position
with regard to the definition of the relevant gecgraphical market and its alieged domlnant position
on that market. .

1 two jetters to the Commission dated 8 March 1994, Kish Glass reaffirmed Its position regarding
the definition of the refevent geographicel market, which & argued to be the Irish markst, and
Pilkington's alleged abuse of itz dominantposition on the spedfic market for 4 mm float glass. Tt atso
provided the Commission with information on the prices charged by Plikington on the Irish rarket,

On 24 ahd 27 May 1994, the applicent submitted Lo the Commission further evidence to show that
the transport costs from continentat Europe to Ireland were far higher than those from the United
Kingdotm to Ireland and that there was & jocal geographical market,

By letter of 10 June 1994 Piikington Informed the Commission that it disputed the transport-cost
data provided by the applicant, :

Having obtained Information from cther manufecturers of glass in the Community, on 19 July 1995
the Cormmission sent a second letter te the applicant pursuant to Article 6 of Regulation No 99/63
coliflnming that the relevant product market was the sale of float glase of all thicknesses to dealers,
that the geographical market was the whole of the Community and that Pilkington did not hold &
dominant position on that misrket, :
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Oh 31 Auguct 1095 the applicant submitted its observations regarding that second letter pursuant
to Article B of Regulation No 99/63, again disputing both the defimition of the geographical and
product market adopted by the Commission and ks appraisal of the dominant positton held by
PHkington.

Between 31 October ahd 3 November 1895, the Commission obtalned Information by telephone and
by fax from elght mporters of glass established in Ireland on methods of purchasing 4 mm float
glass,

On 14 November 1995 the Commission sent a request for information pursuant to Article 11 of
Regulation No 17 to certaln companies operating on the Irish market, including the spplicant and

Pilkington, to obtaln data on the quantity of 4 mm float glass sold in Ireland, on the dimensions of
the glass sold and on the transport costs 1o the Dubllp area.

On 18 December 1995 the Commission sent to the applicant five replies from glass companies,
which were received on 22 December 1995, On 7 February 1996 the Commission sent to the
applicant five further replies from glass companies, which reached | on 12 Februsry 1996,

By decision of 21 February 1986, received by the applicant on 1 March 1996, the Commission
definitively rejected the complaint lodged by Kich Glass (Case IV/34.183 - Kish Glass, hereinafter
“#e conbtested decislon), The Commission raaintained its previous position that the relevant preduct
market was the saie of float gless of all thicknesses to dealers, that the relevant geographical

market was the Community as a wholg, or at least the northern part of the Coramunity, and that
Pitkington did not hold a dominant posttton on that market,

Procedure

By' application lodgad at the Regletry of the Court of Flrst Instance on i1 May 1936, Kish Glass
brought this action. .

By application lodged at the Registry of the Court of First Instance on 30 September 1996,
Plikington Usited Kingdom Limited applied for isave to Intervene in support of the form of order
sought by the defendant. By order of 30 June 1997 the President of the Third Chamber of the Court
of First Instance granted it leave to intervene.

Upon hearing the report of the Judge-Rapporteur, the Cowrt of First Instance (Fourth Chamber)
decided to open the oral procedure without any preparstory inguiry, It requested the Commission,
however, 1o answer a number of written guestions, to which the Cormnission replied on 22 March
1999,

The parties presented oral argument and answered the questions put by the Court at the hearing on
28 April 1993,

Forms of order sought
The applicant daims that the Court should:

~ arut the Dedision adopted by the Commigsion on 21 Febriaty 1996 in Case IV/34.193 - Kish
Glass;

- prder the Cominissien to pay the cosis,

The defendant, supported by the intervener, contends that the Court should:
- dismiss the apphlcation;

- orter the applicant to bay the costs,

Law

The applicant ratses five pleas in law in support of its applieation, In the first plea, which Is in two
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parts, t alleges both Ehat the Commission Infringed ite right to be heard and that i breached the
principle of legai cerfalnty end mistised its powers. In its second plea it daims that the defendant
disregarded procedural rifles, Its third plea alleges breach of essential procedural reguirements and
of the principleof iegal certainty. In Its fourth and fifth pleas it alieges that the Commission
committed a manifest ervor of assessment In its definition, on the ohe hand, of the relevant product
market and, on the other, the geographiqaf matket.

The first plea, alleging infringement of the appilcant’s right to be heard and of the principla of legal
carteinty and misuse of powers

Arguments of the parties

The applicant argues, first, that the Cornrmission did not allow it enough Hme to put its point of
view, thus infringing its Hght to be heard, It submits, secopd, that the Coramission misused its
powers and infringed the principle of legal certainty In obtaining Information by methods not
provided for by Regulation No 17.

- Infringemant of the applicant’s right to be heard

The applicant points out, first, that the Commmission asked the Irlsh companies by letter of 14
Nevember 1995 to provide information on the quantity, dimensions and thicknesses of float glass
sold on the Trish market and the markets of continental Europe. The applicant recelved a copy of
the responses from the Irish compenies on 22 December 1895 and 12 February 1998, on which the
contested decision adopted on 21 February 1996 was based. The tenor of the responses was such
as ko provide valuable support for ks arguments but the Commisslon aflowed it too litte Hme {nine
days) to comment on sl the responses of the Irish companies, thus preventing It from exercising its
right to be heard,

The applicant points out, second, that the Court of Justice has established, In fts cese-law, that
respeck for the right to be heard in all proceedings which are Rable to culminzte b a measure
adversaly affecting 2 person i5 a Aundamental ptinciple of Commtmnity faw which must be
gusranteed, even in the absence of specific rules. Mereover, the Commission, in implementing the
principle that the rights of the defence must be guaranteed, esteblished rules for access to fles
both for the defending party and for the complainant., Furthermore, the case-law of the Court of
First Instance both In the area of competition and of dumping has established that the right to
comment on documents on the file s impliclk In the dght of access to it.

The Commission contends that documents arnexed to the application show that, during the
investigation of its complaing, the applicant had pumerous opportunitles to put s point of view; in
particuler between the lodging of the complaint and the lefter sept to on 19 July 1995 the
apphicent made use of nine opportunities to submit its comments, In that connection the
Cormmission polnts out that non-confidentle! coples of the responses of Plikdngton and of four Irish
importers of glass were sent on 18 Dacember 1995 to the applicant, thet is to say two months
befora the adoption of the contested dedsion; two oF the four undertakings wereampongst the thres
mzify impotters and the two others were amongst the smallest glass importers. What is motre, non-
confidential coples of five other responses wers sent to the applicant on 7 February 1696; those
responses corroborated the inforimation which the Commission had obtained at the time.of Its )
telephone inquiries between 31 October and 2 November 1995, information of which the applicent
had been informed, The applicant frad two further weeks te submit ks ohservations on those
responses, The applicant was fully informed of its right to make known its views on the documents
placed on the file to which It had access and i€ was therafore not necessary for the Commission to
isstie & forimal Invitation to that effect.

- Misuse of powers and breach of the principie of legal certainty

The applicant peints cut that, durlng the written procedurs, the Commission explained that the
requests for information sent on 14 Novemnber 1995 to the Irish companies souoht only to obtain
dotumentary evidence of the responses which those companies had already glven by fax and by
telephone, It argues that the method chosen by the Cormmission to obtain the information it
needed, that s to say, by telephone and subsequently in writing, i not provided for by Article 11(2)
to L1(8) of Regulation No 17 and Is, therefore, incompatible with those provisions. The Commission
has thus misused its powers and undermined the principle of legat certainty,

The Commisslon contends that Article 11 of Regulation No 17 does not rule out the possibility of
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obt'ainmg information orally and subsequently meking official resuests for informatloﬁ.

Findings of the Court

"~ Infringement of the applicant’s vight to be heard

According to settled case-lew, respect for the right to be heard Is, in al proceedings Initiated
against 2 person which are flable o culminate in 2 measturs adversely affecting that person, a
fundamenta! principle of Community law which must be guaranteed even in the absence of specific
rules, That principle reqguires that the undertaking concerned be afforded the opporiunity dising the
administrative procedure to make known its views on the truth and relevance of the facts, charges
amd circumstances relled on by the Commission (see, in parficutar, Case 0-301/87 France v
Commission {1990] ECR 1-307, paragraph 29, Joined Cases C-48/90 and C-66/90 Netharlands and
Dihers v Commmission [19923 ECR 1-565, paragraph 37, Case C-135/92 Fiskano v Commission
(1994} ECR I-2885, paragraphs 3% and 40, and Case C-48/96 P Windpark Groothusen v
Commission [1998] ECR 1-2873, paragraph 47).

However, it must be observed that this principle concerns the rights to be heard of those in respect
of whom the Commission carries out its investigation. As the Court of Justice has already observed,
such an nvestigation does not constitute an adversary precedure as between the undertakings
concerned but & procedure commenced by the Commission, Upon 5 own inltative or upon
application, in fuifllment of its duty to'ensure that the rules on competitich are observed. I follows
thaf the companies which are the object of the investigation and those which have submitted an
application under Article 3 of Regulation No 17, having shown that they have a legitimate Inferest In
seeking an end to the alleged Infringerent, are not in the same procedural situation and that the
fatter cannot Invoke the right to be heard as defined In the cases relled on (see, to that effect,
judgment of the Court of Justice in Joined Cases 142/84 and 158/84 BAT and Reynvids v
Compmission [1987] ECR 4487, paragraph 19, and judgrment of the Court of First Instehce In Case
T-17/93 Maire Hachetle v Commission {19947 ECR 11-595, paragraph 34},

Since the right of access to the flle 13 alse one of the procedural guarantees intended to safeguard
the right to be heard, the Court of First Instance has held, smilarly, that the principle that there
must be full disclosurea in the administrative procedure before the Commission in matters
concerning the competition rules applicable to undertakinas applies only to undertakings which may
be penallsed by a Commission decision finding an iInfringement of Artides 85 or 86 of the EC Treaty
{now Articles 81 EC and 82 £C), sihce the rights of third parties, as lakd down by Artide 19 of
Regulation No 17, are Bmited (o the right to particloate in the administrative procedure. In
particutar, tird parties eannot claim to have = right of access to the file held by the Commission on
the same basls as the undertakings under investigation (judgment in Matre Hachette v Cornmission,
ciied above, paragraph 34).

As regards the vights of the applicant as a complainent, the Court of First Instance points out that,
In the present case, the investigation of the complalat lasted more than four years and that the
appiicant had the opportunity to put s peing of view on several occasions, In particular, the last
five replies of the Irish companies’ of which the appiicant was netified did not alter the essential
points with which the procedure was concarned so that the fact that the Commissidn only allowed
the applicant nine days to cornment on the replies before adopting the contested degislon did not
prevent it fram maldng its views known,

in the circumstances the applicant’s rights cannot be said to have been infringed.
- Misuse of powers and breach of the principie of legal certainty

As regards the arguréent that the Commission misused it powers In seeking information from Irish
glass compahies by telephone or fax even though Artide 11 of Regulation Ne 17 provides thet such

-requests must be made in writihg, i mustbe berhe in mind to begin with that, according to

cohsistent case-law, the adoption by & Communilty institution of @ measure with the extlusive or
main purpose of achieving an end other than that stated congtitutes a nisuse of powers (see Case
C-84/04 United iingdom v Counci? [1986] BECR I-5755, paragraph 69, and Case T-77/65 SFEf and
Others v Comimission [18%7] ECR II- 1, paragraph 118

In the present case, it must be observed botls that Article 11 of Regulation No 17 does not prevent
the Commission from obtajning information by means of oral reguests foliowed by reqguests in the
proper form and that the applicant has not furnished evidence that: the collection of information
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orally had any purpose other than that envisaged by that article.

39, I foliows that the Arst ples must be relected 38 ubfounded in s entivety,
The second piea, alfeging breach of procedwral rules
Arguments of the parties

40,  The applicant submits that the Cornmission breached the procedural guarantees provided for by
Comimanity faw in sending pilkington a request for Information which was not drawn up objectively,

41, In support of its submission the apphcant points out that the Cornrmission sent Pilkington a request
for Informetion on 14 November 1995, the same day as ik sent requests for Information to the Irish
companies, In its reguest for infurmation, the Commisgion wrote: "Tn g response Kish maihtains
that 4 mm dear Hoat glass forms a distinct market in Tretand ... Kish further malnteins thet
Filkington alona is able to suppty the dimensions demanded by the Irish market. The Commission
has investigated this point and it appears to be poorly founded. Nevertheless, In order to have on
the fHe all the evidence necessary to reject the complaint, it has proved necessary o make a
further request for Information, Thus the Commisston had nformed Pilkington thet the complaint
was poorly founded even though the issue in question had not been considered, given that i had

- not yet received the responses to the guestions put by fetler of 14 November 1995, It follows that
the Commission gould have had no idea of the evidence which might be revealed pursuant to ts
requests for Information but it none the less indicated to the party against which the complaint was
directed that it proposed to reject the complaint and asked it to provide the evidence that would
make this possible,

4z, The Comumission observes that Article 11{3) of Regulation No 17 requires it to indicate the purpose
of the request for inforrmation, At the time when the Cormission wrote its letters | knew that the
cizhma by Kish Glass were probably not founded since it hiad aiready recelved, by telephone and by
fax, the responses of the undettakings to which it was writing, It had therefore considered
thearguments of Kish Glass with the reguisite seflousness and diligence but had found that they
were effonacus.

43.  According to the Intervener, to prevent a breach of the duty of imnpartiality, It is essentia) that, in
pursuing Its Inguirkes, the Commission should not prejudge the action to be taken on a complaint;
but that dees not mean that the offlclals of the Commission cannot: form an initial opinion on the
issues rajsed by @ complaint. The duty of impartiality reguires, at the very Jeast, that unti} the
complainant has exerdsed his right tu present observations pursuant to Artide 6 of Regulation No
98/63, the Commission should remain open ta any discussion liable to make it change its mind.
However, there is no legal obstacle, once the Commission offictais have formed an initial opinton, to
thelr informing the undertaking subject to the Investigation of that opinion. In the present case, the
Cominission had already informed Kish Glass in It letter pursuant to Article 6 of Regulation No
98/63 of its view that no action should be taken on itz complait. Moreover, Kish Glass had aiready
hiad an opportunity fo ctmment on the Commission's pesition, When | sent the request for
Information at isstie the Commission had already formed an initial opinion and its cemmunication to
Fllitngten does not constitute a breach of the principle of objectivity and impartiality, - :

Fndings of the Court

44,  First, it must be borne In mind that, under Article 11(3) of Regulation No 17, when the Commisston
sends & request for informatioh to an undertaking or an association of uhdertaldngs, it is to state
the legal bases and the purpese of the request snd plso the penalties lnid down for supplying
incerract information. Congeguently, the Commission was required 1o inform Pilkington, n its letker
of 14 November 1985, of the reasons which led it to request furthey information.

45,  Second, sccording to setiled case-law, once the Commission decides to proceed with an
investigation, It must, in the absence of a duly substantiated statement of reasons, condudt it with
the requisite cars, seriousness and diligence so as to be able fo assess with full knowledge of the
case the factual and legal particilars submitted for its appraisaf by the complainants {Case T-7/92
Asila Motor France and Others v Commission [19%3] ECR 1I-669, paragraph 36).

46.  Inthe present case, I is clear from the documents before the Court that the Cotmmission's
investigation was carried out over a period of more than four years, during which the Commission
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eollacted cotmenis from a significant number of undertakings In the sector, analysed them and
gave the complainent an opportunity to put forward, on several sceasions, aif such Information as
couid be taken into account, In so dofng, the Commission carried out alf its activities with the
requisite care, seriousness and difigence, In confining itself to observing that, In its letter of 14
Novernber 1995, the Commission had expressed the view that its complaint was'poorly founded and
asked for further information from Pilkington in order to ‘refect it, the applcant has not proved the
contrary.

Accovdingly, the second plea must be rejected ag unfounded.

The third plea, afleging breach of essentlal procedural reguirerments and of the principle of legal
certainty .

Arguments of the parifes

The spplicant submits that the decision of the Commission 15 vitlated by formil defects and
breaches the princple of legal certainty,

1n that regard, it stotes thet dedisions rejecting complaints usually take the form of & ressoned
letter signed by the Commissioner responsible for competition matters. In the present case that
Commissioner merely signed a covering letter which, after summarising the procedure, rejected the
complalnt, referring to a separate document for the ressoning, That document contalins no
indication (such as @ slgnature or even an initial} that the Commissloner responsiivle had seen it -
Given this unusual manper of proceeding, the applicant has ho way of knowing whether the
Commimissiongr responsible saw or approved the arguments for the rejection of the complaint, What
Is at Isste in this case is therefore a matter of form rather than 2 matter of inadequate reasaning.

The Commission observes, first, that the contested dedsion Is not In an unusual form and, second,
refers exprasshy to the annex containing the reasons for which {t decided to reject the complaint.

Findings of the Court

It should be berhe in reind that, actording to case-taw, 3 reference in & document to a separate
document must be considered In the light of Articke 190 of the EC Treaty {now Articie 253 EC) and
does not breach the obligation to state reasons incumbent on the Community institutions, Thus, in
its judgment In Case T-504/93 Tercé Ladbroke v Commission [19871 ECR ¥-923, paragraph 55, the
Coutt of First Instance held that a Commission decision sent to the author of a complaint that gave
rise ko an investigation, which referred to a letter sent pursuant to Article 6 of Reguiation No 99/63,
disclosed with sufficlent clarity the reasons for which the camplaint was rajected, and thus fulfifled
the obligation to state reasons under Article 190 of the Treaty. Regardless of whether such a
reference is descyibed ag a matter of reaseming or of form, that finding applies & fortior! where
reference is rriade 1o a document annexed to a degision and, therefore, contained In .Moreovar,
the appilcant bas in no way substantiated i suspiclons'that the Commisslioner responsible wag
unaware of the reasoning for the contested raeasura,

The refarence in question Is sufficient to meet the requirements of legat certainty under Commmunity
law,

It foliows that the third plea must also be rejected as unfounded.

The fourth plea, afleging 2 manifest error of assessment in the defnition of the refevant product
market

Arguments of the parties

The apphicant submits that the Corrmission committed a manifest error of assessment In defining,
in point 12 of the contested decision, the relevant product myerket not as that for 4 mm tloat glass
but as that for the sale of raw oy primery flost giass of all thicknesses to deslers in view of the fact
that the persons active in the market, both on the supply side and the demand side, are the same
for alt thicknesses of glass. Where products of different types and dimenstons are not
interchangeable from the point of view of the user, it Is insufficient merely {o examine whether the
persons acve in the market are the same, but It Is also hecessary to take into consideration, as the
Court of Justice did in its judgment in Case 322/81 Michelin [1983] ECR 3461, the competitive
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conditions and the structure of supply and demand on the market,

The applicant submits, as regards the conditlons of competition, that given that a significant
percentage of the market Is effectively reserved for one manufactitrer, producers who do not self
Imperial shest sizes (2 440 mm X 1 220 mm) are unitkely to be competitive In the remainder of the
market and may choose not to operate or attempt to maintain competition on it. This has a
sigrificant knock-on effect on the couditions of competition in the remainder of the market, as s
borne out by the fack that a very large share {84%) of the 4 mm float glass market is held by
Flikington. In that connection, it points out that so far as it is aware, Plikington is the only
manufacturer of 4 mm float glass to use trays of certaln dimensions on which the glass is cooled
{'lehrends) which permit the glass to be cut into Imperial sizes without wastage. It believes that
ather producers, producing metric glass, use lehr-ends which enable thery to manufacture only
metric-sized sheets (3 210 mwn X 2 256 mm)}, Fnally, i s ltkely that there are only two dealers ofi
the Irish market which have the eguipment required to cut metric slzes down to Snperial sizes, and
moreover, one of those customars still continues to import 30% of 1is reguirement in imparial sizes
from Pitkington.

It submits, moreover, as regards the structtire of supply, that, as was confirmed by the replies of
the Irish companies, more than 27% of 4 mm fleat glase sold infreland is in mperial slzes, |
Pilkington has a near monopoly In respect of the size in question (95% of sales) and, moreover,
holds B4% of the Irish market in ¢ mm ficat glass. Supply on the flvat glass market Is affected as 3
resulty bacause of the structure of the market, customers buying sheets in imperial stzes are
obliged to desd, for all sizes, with that manufacturer, who is well pliced to meet thelr sther
requirements for 4 mm float glass.

It states, further, that the market in 4 mm float glass must be considered to be the reievant
product market as that product cannet be substituted by float glass of other thicknesses: the cross-
elasticity of demand between 4 mm float glass and float glass of other thicknesses Is zero;
Increases In the price of 4 mm ficat glass are unlikely to have any effect on demand for other float
glags products, In that regard, although there Is significant fluctuation in the price charged for 4
mm floet glass in Ireland, demeand for other Hoat glass products has remalned constant, According
to both the case-law of the Court of Justice and Cowt of First Instance and the dedisions of the
Commission {Commission Decision B8/138/EEC of 22 Degember 1987 relating t¢ & proceeding
under Artidie 86 of the EEC Treaty (IV/30.787 and 31,488 -~ Euroflx - Bauvco/HIt) (O 1988 L 63, p.
19): Commission Decision 92/163/EEC of 24 July 1991 releting to a proceeding pursuant to Arlicle
86 of the EEC Treaty (IV/31.043 - Tetra Pak FIY {OF 1992 L 72, p. 1); judgment In Case C-53/92 P
Hiltf v Commission [1994] ECR I-667; judgment in Case T-30/8% Hilti v Commission (1591] ECRII-
1439; judgment In Case T-B3/91 Tetra Pak v Commission [1894] ECR TI-753), there Is a relevant
product market when cross-elasticity with other produdts, which may be considered
interchangeable, is low: it follows that a product market Is 3 fortfor! distinct from another where the
cross-elagticity between them i zero. .

Finally, It adds that the Tact that one of Pilldngton's four manufacturing sites speclalises in the
preduction of 4 rin float glass implies that it Is not possible to convert rapidly to production of
other thicknesses. . .

The Commission contends that in the Micheiln case, the Court of Justice found that products of
different types and dimensions, that are not Interchangeable from the point of view of the user,
may nevertheless be cohsiderad as forming part of a single product market where they are
technically similar or complementary and are supplied through dealers whoe must meet demand for
tha whole range of products, This dearly holds brue for the raw flopt market, where at the first
stage of distribution the persons active in the market on the supply side and on the demand side
are identicaf for all thicknesses of glass. It polnts out that the applicant does not produce any
evidence to support fis staternent that conditions of competition &re affected when, first, a
significant percentage of the market ts effectively raserved for one producer and, second, producers
who do not selt imperial sheet size 4 mm foat glass are unlikely te be competitive on the remainder
of the market and may choose not to compete in that part of the market.

in response o the assertion by Kish Glass that a near monopoly position on the part of the flost
glass market sold In imperial sizes gives Pitkington an imsurmountable sdvantage on the market as
a whole, the Commission maintaing that glass of one thickness sold In one set of dimensions may
be substituted by glass of the same thickness sold in different dimensions, given that afl
wholesalers are In & posfition to cut down lsrger slzes to obiein the size retuired by processors atwd
arii users. Float glass In imperial dimensions s used for exactly the same echnOMIGC pUrposes &5
float glass in metric dimenslons,
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Firally, it observes that the applicant has adduced no evidence In support of its assertion that the
operation of the 4 ynm float glass market in Ireland Is Independent, becsuse of its alleged specific
character, from that of the merket for other thicknesses of glass, In fact, 4 mm float glass is
technically almost kientical with ficat glass of other shzes dnd a producer’s fivat line tan be rapldiy
adapted without excessive cost to change from one thickness to another.

Findings of the Coutt

According o settled case-faw, for the purposes of investigating the possibly deminant position of an
undertaking on a given market, the possibiliies of competition must be judged in the context of the
market comprising the totality of the products which, with respect to their characteristics, are
particularly suitable for setisfying constant needs and are onjy to a lmited extent interchangesable
with other products (see, in paricutar, the judgment in Case 33/80 L'Oréal {19807 ECR 3775,
paragraph 25, and in Michefin v Commission, dted above, paragraph 37). Moreover, according to
the same case-law (Michelin v Commission, tited above, puragraph 44), the sbsence of
interchangeability between different types and dimensions of & product from the peint of view of the
specific needs of the ugser does not Imply that, for each of those types and dimensions, thereis a
distinct market for the purposes of determining whether there is a dominant position. Furthermaore,
since the determination of the relevant markest ks useful In assessing whether the undertaking
concerned Is i & position to prevent effective competition from baing malntained and kehave to an
appreciable extent independently of its competitors and customers and corsumers, an examination
to that end cannct be lmited to the obiective characteristics only of the relevant products but the
competitive conditions and the structure of supply and demtand on the market must aise be taken
into consideration (Michelin v Commission, cited abovea, paragraph 37).

In the present case, the Coutt of First Instance must censider whether the conditions of competition
ard the structure of supply on the market in float glass precluded the Commission from finding, on
the bests of Michelln v Commission, cited above, that even If glass of different thicknessas is not
interchangeable for final users, the relevant product market must be considerad to be thak for raw
floatglass of all thicknesses, as distributors must meet demand for the whole range of products,

As & prafiminary point, the Court of First Instance observes that, according to cansistent case-law,
althotgh a5 & general rule the Communily judicature undertakes a comprehensive review of the
question whether or not the conditlons for the application of the competition rules are met, e
review of complex economic appraisals made by the Commrission is necessarity limited to verlfying
whether the relevant rules on procedure antd on stating reasons have been complied with, whether
the facts have been acculately stated and whether there has been any manifest error of assessment
or & misuse of powers,

The applicant contends that the fact thet continenta! producers do not produce glass In imperlal
dimensions prevents them from competing effectively with Pilkington. On that point, it must be
observed that, at point 15 of the contested dedsion, the Commission considerad that guestion and
arrived at the spposite conclusion to that reached by the applicant. On the basis of information
provided by nine trish Importers it found that wholesalers did not have a clear preference for
Imperial sizes In so far es they were able £0 cut - without too much wastage - glass In metric skzes
down to imperial sizes, During the proceedings before the Court of First Instence, the applicant
confinet itself, with regard to that point, to stating that, so far as it was aware, Pilkdngton was the
only manufacturer of 4 mm float glass able to adapt the glass te imperial sizes without wastage,
thet It believed that the other manufacturers used 'lehr ends allowing therm to manufacture only
sheets of different sizes and that It was unlikely thet wholesalers would be abie to cut metric sizes
without wastage. Not only does the applicanit furnish ho evidence In support of its argient, but it
puts forward nothing to invalidate the Commission's assessment of the matker, which was based on
information obtained directly from operators on the market. :

The applicant also maintaing, essentially, that, in view of the near monepoly enjoyed by Pifkington
in the market for 4 mm glass in imperial sizes, that company enjoys a privileged position in
commerclal relations with glass importers, Moreover, It submits thet 4 mem glass cannot be replaced
by float glass of other thicknesses.

In thet regard, It must be observed that the applicant has not established that eny preference
Impotters have for Pilkington’s products Is not the result of thelr pursuing their own economic
Interest or exercising thelr freedom of contract, Accordingly such preferences cannot be interpreted
as being indicative of 2 deterioration in the structure of supply on the market. It must be observed,
next, that it is dear from the data given in the replies of the Irish companies, which are not
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contested by the applicent, that sales in treland of 4 ramn flost glase in imperial stzeg account for

. Z7% of the market, Even if it is accepted that Piliington holds a pear menopoly in the sector of 4

mrn glass in bapetial sizes, that percentage is clearly not in itself a sufficient ground for claiming, as
the applicant has done, thatthe majority of purchases of 4 rwn float glass in Ireland are processed
by pPlilington. About 73% of demand for the product Is made up of purchases of glass In metrle
sizes which cannot be affected by Pitkington. ;

Finally, in point 18 of the contested decision, the Commission explained that production of 4 mm
glass is technically almost identical to production of glass of other thicknesses and that gless
manufacturers cen convert production tapidly without excessive cost. In that connection, it must be
observed that the fact that one of Pitkington's four production sites specizlises in the manufacture of
a ceftalt type of glass does not mean that the technical processes for manufacture of the glass are
different and does not demonstrate that an economic operater with only one production site cannot
convert his production rapidly, so that the applicant's argument on the basis of the lack of cross-
etasticity between supply of 4 mm glass and glass of other thicknesses cannot be upheld elther.

The Cowt of Flrst Instance finds, therefore, that the applicant has not established that the posidon
of the Commizsion, set out In point 19 of the contested decision, that the relevant product market Is
the sale of giass of all thicknesses, was vitleted by a mantfest error of assessment, 1t follows that
that argument carnot be upheld by the Court,

The folirth plea must, therefors, be rejécted as unfounded.
The fAfth plea, aileging & manifest error of assessment of the geographical market
Arguments of the applicent

The applicant points out that the Commission, kn point 23 of the contested detision, while conceding
that certain features of the float glass market In Jreland do distinguish it from that in continental
Europe {that is 1o say the absence of production facHities and the fact that all fioat glass has to be
fransported there by sea}, took the view that the analysis of transport costs and the level of prices
of glass in the different parts of the Communlity polrt to the condusion that the relevant
geographical market is the Community or the northerh part of the Community. It submits that the
Comnission has conunitted 2 menifest error of assessrent and should havetaken the view that the
relevant geographical market was Irelend or Irgtand and the United Kingdom.

it sets out, essentially, three ohjections to the deflnition of the geographical market in the
contested decision,

~The first objection

The test which the Comemission applied to dafine the retevant geographical market ks not in
conformity with that defined by the Court of Justice in its judgment inCase 27/ 76 United Brands v
Commission [1978} ECR 207, Rather than defining the glass market on the basis of transport costs
to Ireland only, it should have determined the zone in which other objective conditions of
competition for the product In qiestion are similar for all sconomic operators. Application of that
test would have ted i to conclude that the relevant gevgraphical rmarket was Irelfand (or Ireland and
the Upited Kingdom). The determinalion of lreland as the relevant geographical market finds
suppoit in the fact that, In that country, continental experters have no competitive weight as
regards sales of 4 mm fleat gless as their combined market share Is approximately 16% compared
with Plildngton's market share which is 84%,

- The second sbjection

The Commission committed 2 manifest error of assessment in finding that two northern European
producers had higher ransport costs o Ireland than those of Pilkington, to the extent of 7 to 8%,
and that only one producer from that part of Europe had lower transport costs to Ireland than
Pilkington's. On that point, an analysis contained in the letter to the Commission of 24 May 1994
shows that the costs of sea and land transport to Irefand for continental producers are in fact far
higher than thaey are for Pilkington: glass menufactured by a continental producar has a greater
distance to travel by road and by sea and does not erjoy the significabt discotints or: road and sea
transport from which Pilkington can benefit.
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In that regard, the approach which resulted in that analysis is in keeping with that followead by the
Commission in certain dadsions: Commission Deciston 94/358/8C of 21 December 1993, dedlaring
a concentration to be cotmpatible with the common market {Case No [V/M/358 - Plikington
Techint/SIV, ) 1894 L 158, p. 24, hereinafter 'Pilkington-Techint/SIV Decision), In which the
Commission considered that raw float glass Is a bulky heavy product, which s therefore expensive
to transport over great distances; Commisston Decision 89/93/EEC of 7 December 1988 relating to
a proceeding under Articles 85 and 86 of the EEC Treaty, {Case IV/31.906 - Fiat glass, 0J 1985 L
33, p. 44, hereinafier 'Flat Glass Decision), in which the geographical location of preduction faciities
was considered to be a vitel factor In the transport of flat glass; Cammilssion Decision 89/22/FEC of
5 December 1988 relaling to 2 proceeding utider Articles 88 and 86 of the EEC Treaty {(Case
V/31.900 - BPE Industries, O3 1988 L 10, p. 50, herginafter 'BPB Dedision), In which, In view of the
costs of transport and advantages of plading preduction facilities close to markets, i was constdered
that It was not economically possible to supply the market in Britain or Treland on a Jarge scale and
for profonged periods from abroad,

Moreover, the significance of transport costs in determining the geographical market is confirmed
by the replies of the Irish companies, which reveal that the glass companles established In the
Dublin araa (near the Pikington factory) er In places easliy accessible by road from Dublin (Galway)
are supplied ajraost entirelyby Pilkington (98%}), whilst companies which are further away (in the
towns of Tipperary, Limerick and Wexford) buy lower guantities of glass from Plilkington (77%,. 62%
and 66% respectively).

~ The third objection

An analysls of FOB {fres on board} and CIF {cost, insurance, freight) prices for 4 mm float glase
between 1990 and 1992 from the United Kingdom to other Member States shows that the Irish
market does not have characteristics In common with the other European markets and that it is an
independent market; eccording to that analysis, In the perlod under consideration, the average CIF
price to Trefand was ECU 470 per topne; it varied between BCU 500 and 540 per tonne to the
Northern European countries (Germeny, Netherlands, Belgium and Luxemboury), and varied
betwesn ECU 330 and 430 per tonne to the countries of Southern Europe (France, Itely, Portugal;
Spain and Greece); In conwast, i the perfod under consideration, the aversge FOB price to Ireland
was ECU 370 per tonne, the price to the countries of Northern Europe varied between ECU 300 and
330 per tonne and the price to the countries of Southern Burope vatled between ECU 300 and 370
per tonne,

Arguments of the Commission
- The first objecb’on.

The Commission denies not having applied the test established by the Court of Justice In United
Brands, cited above. It points out that, in polnt 24 of the contested decision, it maintained that the
area In which dominance should be assessed must be an area where 'the obiettive conditions of
competition applying to the product in question must be the same for 2k traders; on the bagis of
that test It found that transport costs did not isolate Ireland from the continental mariet,

- The second objection

It maintaing that the conclusions i drew from its anelysis of transpost costs are correct, On the
bagis of information supplied In response to is letters pursuant to Article 11 of Regulation No 17 by
the producers concerned, & found that one Northem European producer's costs were marainally
fower than Pilkington's and that two other producers had to bear costs, s 2 proportion of the value
of the load, no more than 7 to 8% higher than Pllkingten's, It even found that the Southern
European producers had to bear costs which were significantly higher as a proportion of the value of
the Joad, Taking account of the fact that the additional cost tolefated by a manufacturer for
transport towards the edge of s domestic market was a maximum of 10% of the value of the
product, it concluded that the transport costs to Ireland of Northern European producers fell within
the range they tolerated on their domestic rmarkets. Mereover, as It finds that the applicant has not
produted any evidence to show that the infermation obtained In responsete the letter sentto 8
number of impartial undertakings pursuant to Artide 11 of Regulation No 17 wes erroneous, it
states that It Is not convinced of the unreliability of the Information supphed to &,

- The third objection
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‘the Commission states that the information on piices on the basls of which it adopted the contested
decision was obtainad directly from prodicers, whilst the figures given by the applicant were
unreliable; in the course of its investigation Ik obtaihed a detailed brealkutown of Plikington's prices
and they bore no relation to the prices submitted by the apphicant. In the period 1990-1992 the .
average price charged by Pllldngten in Ireland was very dese to that charged In every country in
Northern Burope. it added that the FOB and CIF prices used by the applicant are not a reliable
indicator, The term FOB refers to the price of the preduct as It is loaded onto a ship and does not:
Include any of the subseqlient costs of transport, while ficat glass 15 sold on a 'delivered basis
whereby the cost of transport is borne by the producer. CIF prices do not indicate the real market
price as they do not teke into account any discounts given.

Findings of the Court

- "the first objection

In ks judgment In United Brands v Comimfssion, oted above, the Courl of Justice stated that the
opportunities for competition must be considered, In regard to Article 88 of the Treaty, having
regard te¢ the particular features of the product In question and with reference to 4 clearly defined
geographic area in which it s marketed and where the conditlons of competition are sufficlently
homogeneous for the sffect of the ecottornic power of the undertaking concerred to be able to be
evaluated (peragraph 11). Furthermore, in the same fudgment, In orfler to ascertaln whether the
conditions of competition were sufficiently homogensous In that case the Cowrt of Justice referred
primatily to transport costs, teking the view that, whete such costs do hot In fact stand in the way

.of the distribution of the products, they are factors which go to make the relevant market a single

market (United Brands v Cornmission, paragraphs 55 and 56).

It follows that, in the present case, the definition of the relevant geographical market, in the tight,
n perbicular, of the costs of transporting glass borne by continental producers, is justified. It must
be observed, moreover, that in order to determine the conditions of competition on European
muarkets, the Commission did het, in the contested decision, only consider the costs mentioned
abova but algo verified that the volume exported to Ireland between 1888 ahd 1894 by continenta!
producers was about one-third of the volume of the demand for float glass in that country,.that the
differences between prices charged in Ireland and in five otherEuropean countries by the five main
contingntal producers dki not Indicate the existence of separate markets and that the existénce of
chstaties of 3 technical or regulatory neture to entry to the Irish market could be ruled out. Finaily,
it Tust be observed that, although the applicant disputes that the criteria jaid down by the
judgment In United Brands v Copunlssion, cited above, were applied correctly, it does not indicate
how they should be applied In order to define the geographical market In the light of the impact of
transport costs on the conditions of competition,

1t follows from the foregoing that the first objection must be disinissed,
- Tie second objection

As regards the objection conceming the acouracy of the analysis of transport costs carrled out by
the Commission, it must be observed that that analysis. takes account of the Information suppliad by
the operators In the sector at the time of the investigation of the Pitkington-Techint/SIV merger and
of the detision madea following that Investigation, In that decision the Commission observed that:
{1) 80-90% of & plant's production is sold within a radius of 500 km; that distancs Is sometimes
exceeded and can reach 1 000 kin, beyond which the cost of transport becomes prohibitive, that is
to say upcompetitive; (2} in its natural supply ares with & 500 kin radius & glass-producing
undertzldng s n competition with other undertaldngs whose supply arsas overlep with its own; (3}
since ¢ach of those undertakings has its own radius of supply, competition by an undertaking with
those within its radius tends to extend to their natural supply ares; (4) conseguently, it ks
appropriate to consider the Coramunity as & whole to be the geographical reference market.

1t rrust firsk be determined whether the argument set out by the Commission in the contested
dedslon for the purpose of defining the geographical market is contradictory. In the course of the
hearing it became apparent that ab several points in the contested decision the Commission was
making reference to its declslon in Pllkingten-Techint/SIV, point 16 of which appears to be
inconsistent with point 33 of the contested decision. In that connectivh, It should be borhe in mind
that a contradiction in the statement of the reasons on which 2 dadision is based constitutes a
breach of the chiigation laid down in ArBicle 190 of the Treaty such as to affect the validity of the
measure in question IF it is established that, 25 2 result of that conbradiction, the addressee of the
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maasure Is nok In @ pesition to ascertain, wholly or In part, the real reasons for the decision and, as
a result, the operative part of the decision Is, wholly or In part, devold of any legal justification (see
in particaiar the judgmant of the Court of Justice In Case T-5/93 Tremblay and Othersv
Commission [1098] BCR T1-188, paragraph 42),

In polint 16 of the preambie to the dedision in Pilkington-Techint/S1V, the Commission states that
raw float glass I8 a bulky, heavy product, "expensive to transport over graat distances, for example,
the cost of transportation by lorryameounts to between 7.5 and 10% of the selling price at a distance
of 500 km. In point 33 of the contested decision the Commission states thal transport costs towards
the edge of a plant’s natural supply area {‘'domestic maricet} exceed those within its oear vickhity by
up to 10% of the value of the product.

Foliowing careful examination of those two decisions, the Court must observe, fitst, that the
contested decision refers to the Pilkington-Techint/S1V decision without referring specifically to the
percantages given In brackets in point 16 of the preamble to that decision, second, thet the
parcentages given in polnt 16 are given by way of Hlustration and thelr sighificance is weakened by
the conclusions the Comimission reaches in that declston, which are the same as these It reached in
the contested decislon, In finding thet it seems appropriate to consider the Community as a whoie
o be the geographical reference market and, third, that the true reason for the definition of the
geagraphical reference mavket contained in the Plilkington-Tethint/SIV dedision Is to be found In the
second paragraph of point 16 of its preambie where It s stated that 'given the dizpersion of the
individual float plants and the varying degrees of overlap for the natural supply aress, so that
effects can be transmitied from onhe circle to another, it seems appropriate ko consider that the
geographicsl reference market is the Community as & whola,

It must be chserved that the Commission in no way contradicts jtseIlf in that, first, in its dedslion in
pilkington-Techint/SIV &t defined the geographical reference market essentially on the basls of the
concept of the natural geographical area of supply from a given fivat-glass production plant,
represented by concentric cireles with a radius determined by the refative tansport cost and,
second,  armved at the same defihition ih the contested dedision, having found that the transport
costs which ate tolerated by & producer in the natural supply area of Its plant exceed thoge within
the near vicinity of that plant by up to 10% of the value of the product. The concepts of natural
supply area and near vicinity of the plent, on the basls of which the Commission condiuded that
transport coste did not exceed 10%, are compatible, Both concepts enable the relevant
geographice! market to be determined for an undertaking on the basis of the cost of transport by
measuring that market not from the Factory but from a number of points on the edge of a circle or
serles of circdes surrounding It which constitute its natural supply area or the area in it near
viginity.

¥t follows that, contrary to what appeared to emerge From the hearlng, the contested dedsion is not
vitlated by contradiction In referring In point 33 to the Plildngten-Techint/SIV declsion,

‘the applicant, for s part, does not contest, In themselves, the ¢riterla which were used by the
Commission to define the natural supply area (domestic market) and on which the contested
decision was based, In claiming that the Comnmission made a8 manifest error of assessment; in ks
determination of the relevant gecgraphicalmarket, it Is merely disputing the reliability of the replles
of the glass producers on which that determination was based, -

The Court observes, In that regard, that the third-party undertakihgs requasted to supply
inforemation pursuant to Article 11 of Reguiation Ko 17 may have penalties imposed oh them if they
supply Incorrect information, with the resull thet they cannot as a general rule be considered not to
have supplied accurate and reliable mformation in the absence of evidence to the contrary. The
applicant cannot purport to deny that the data supplled In those replies are of any vialue simply by
referting Lo the analysts of transport costs which it put forward during the administrative procedure
in its letter of 24 May 1994 and which was not accepted by the Commisslon in the contested
dectsion.

I ies letter of 24 May 1994, the spplicant refers to the report commissioned by the Dublin Port and
Docky Board from Dublin City University Business School (herefnafter ‘the Dublin Port Report) on
transport costs In the port of Dublin, On the question of the advantages said to be enjoyed by
Pitkington in terms of transport costs, the applicant bases Iks argument on data which do not
specifically refer to Pilkington but are merely Inferred from its presumed commercial activity. For
axample, on page 4 of Its letter, it states: '[Pikington] Is not constrained by any particular satling
and wil therafore ship by the most cost effective sailing. The Dublip Port Report (propes 172-173)
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indicates that discounts of 15% to 18% are avaifable for volume or guaranteed units, As Pillkington
imports considersble armounts of gless to the Trish market (and maintains an office In Dublin), &
would be guarantesd the highest discount. In addition, the 18% discount ks granted for transport by
day, whereas 15% is the meximnum discount for night fransport. Due ko the preximity of Liverpool,
Pitkington can benefit frorn the higher $8% discount. Finally, Kish estimates that Pilkington may
have as many as 40 units per week and would beneflt from favoured customer status and be ot the
tow end of the price range, patticularly if space Is block-booked, Moreover, in that letter the
applicant does not give precise figures for continentad transport costs and, again on page 4 of the
letker, states: ‘The Dublin Port Report does not Indicate the percentage of the available 20
contalners which are open-top, but it is certainly very small as only two shippihg lines provide stch
specialised form of transport.

The applicant's argument based on the significance of transport costs a5 tt emerpes from the replies
of the Irish glass companies Is not sufficient to establish that the relevant geographical market is
Treland slone. The fact that the glass companies established n the Dublin snd Galway areas obtain
atmost all their suppiies from Pilkingtor merely Indicates that, in view of the cost of transport, the
latter has a cornpatitive advantages In the geographical area close to Its factory, but an advantags of
that kind must be considered to be normal on most markets. Moresver, as the applicant itself points
out, many other irish companies buy significant quantities of glass from continental producers. In
that regard, it must be observed that the company based In Limerick, which s as far away from
Dubiin ag thet based In Galway is, purcheses only 62% of its supplies from Piikdngton. it isthus clear
that the data concerning glass imports derlved from the replies of the Irish companies do not

support the Inference drawn by the applicant that the Irish market is seperate from the Northern
Surppern market.

Finaily, the Court observes that the applicant's argument finds no support in the decfsions | cites.
For instance, whilst It is clear from point 77 in the preamble to the Flat Glass Declsion that the cost
of transport Is & very significant facter in marketing flat glass bevond national frontiers and that the
proporiion of production intended for export Is limited compared with the guantities solg an the
home matket, that does hot mean that the anglysls of ¢costs that is made in the contested detision
Is erroneous, Second, the situation on the plasterboard market in the case which gave rise to the
BPB dedsion was guite different from that on the float glass market, In that decision, unlike the
situation In the present case, BPB Industries, which was charged with an abuse of a dominant
positon, had a factory in Ireland which suppled the national market and a factory In Great Britain
which did hot export to Irelsnd, In that connection, the Commission made the point that the prices
of the factory located in Great Britaln were ot competitive with those in Ireland (see point 21 of
the preamble to the BPB decision)}. The Commission concluded that Great Britain and Ireland were
the refevant geographical market since those countries were 'the only areas in the Community
where BPB I5 both the sele producer and has 2 near mondpoly position in the supply of plasterboard
{point 24 of the preamble to the BPS decision). ¥ therafore determined the geographical matket on
the basts of factors quite different from those refied on by the applicant in the present case.

1t follows from the foregoing that the second cbiection must be dismissed.
- The third objection

The Cowrt finds that the analysis of the differences in the FOB and CIF prices for 4 mm float glass
from the Unied Kingdom sold in other countries of the Community Is not such as to invalidate the
conclusiohs which the Commission drew from it In the contested decislon.

As regards the FOB prices, it must be observed that, as the Commission pointed out, they refer to
the price of the product as leaded oh board and do not Include the costs of subsequent transpott,
which on this type of mariet are normally borme by the producers, Consequently, such prices
cannot be consldered to give appropriate information on the real market prices,

On the other hend, the CIF price, which includes production and insurance costs, and every type of
transport costs, cam be taken into account for determining the real market prices, However, It must
be observed that the data firnished by the applicent do not support its subimission that the relevant
geographical market is Ireland. Those data show that the discrepancy bebween the average prices
chargedin Ireland and the average prices charged in the Netherlands {470/500; £CU 30 per tonne)
is less than that between the sverage prices charged in the Netherlands and the aversge prices
chargad In Germany, Belgim or Luxembourg {500/540; ECU 40 per tohne). On the basls of that
consideration alohe, it shotld be concluded that Iretand forms part of the same geographical market
as the Netherlands and not, as the appilcant argues, that Iralant constitutes a separate market
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from the rest of Northern Burope,

It foltows from the foregping that the third objection must be dismissed.
It also follows that the fifth plea must be dismissed as unfourided,

the application must, therefore be dismissed in its entirety.

Costs

Under Articie 87{2) of the Rules of Procedure of the Court of First Instance, the unsuccessful party
is to be ordered to pay the costs I they have been applied for in the successful party’s pleadings.
sixice the applicant has been unsuccessfiul and the Cornrmission has appiled for costs, the applicant
must be ordersed to pay the costs.

On those grounds,

THE COURT OF FIRST INSTANCE {Fourth Chambert)
hereby:
1. Dismisses the application;

2. Orders the spplicant to pay the costs,

Moura Rameos
Tiik
Mengozzi

Dellvered in open court In Luxernbourg on 30 March 20006,

H. Jung
V., THE

Registrar
President

it tanguage of the case: English, </HTML
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Offictal Joucnal of the Earopean: Union

2742004

COMMISSION REGULATION (EC) No 77312004

of 7 Apnil 2604

refating to the conduce of proceedings by the Commission pursunnt to Articles 81 and 82 of the
EC Treaty

{Text with BEA. relevance)

THE COMMISSION OF THE EUROFEAN COMMIRNITIES,

Heving regard 1o the Treaty eptsbiishing the Buropean Com-
soemiy,

Having regerd to the Agreement on the Europesn Foonomie
Arez

Having regard to Council Regulation (BCQ) No 1/2003 of 16
December 2002 on the Implementation of the rules on compe-
tifon fald dowy in Awicles 81 and 82 of the Treaty (%, and n
partieniar Article 3% thereof,

After consulting the Advisory Committee on Restrictive Prac-
tices und Dominant Positions,

Wheress:

5

@

6]

Regulation {8C} Ne 1)200% empowers the Commission
to regulate certain aspects of proceedings for the apphica-
tion of Arficles 81 and 82 of the Treaty. It & necessary
t0 ley down rules concernlpg the inftintion of proceed-
ings by the Commision as well ay the hendling of
complaints and the hearing of the partics concerned.

According to Regwlaton {EC) No 12003, nationsl
counts are under an obligation 1o avoid taking decidons
witich could rem cotmter to decisions enviseped by the
Commmission In the same case. According to Anide
1116} of that Repulation, national competition authori-
ties are relieved fom their competence onge the
Commisslon has inftiated proceedings for the adoption
of & deciston under Chapter 11 of Regularion {EC) No 1f
2003, In this coment, it i§ jmpotteny that coutts and
compelition authorities of the Member States are award
of the inftjadon of procesdings. by the Commission, The
Commission should thevefore be able to make public ks
decistons to Infiiate proceedings.

Before taldng ofal statements from matural or lepal
persons who consent to be intervlewrd, the Commission
should Snform those persons of the leyal basis of the
interview and e voluntary nature, The persons inver
viewed should also be Informed of the ppose of the
interview and of amy record which may be moade, In
ordet to ephance the accuracy of the sttements, the
pessoms intervieseed should also be piven an opporumky

to correct the stafements recorded, Where indoomation |

gathered from oral statements is exchanged pursuznt fo
Agticle 12 of Regulation [EC} No 1/2003, that informa-
Hon should only be used in evidence 1o Impose sanc-
tions on netural persons where the conditions set out in
that Article are fulfilled,

1 Of L 1, 4.1.2003, p. 1. feptdation as amended by Regulation {802

Ne 4112004 {O] i?ﬁ&, £.3.2004, 1. 1)

&

)]

&

&

Pursuant to Article 23{13(3} of Regulstion (EC) Mo 1}
2083 fines may be imposed on wndertakings and asso-
clations of undertakings where they £l to rectify within
the time lmit fixed by the Commission an incorrest,
incomplete or misleading anewer given by « member of
their staff to questions in the counte of inspections, It is
therefore  mecessary  to provide the  wmdertaldn
comeerned with & record of any sxplanations piven azzg
to establish a procedure enabling itto add any rectifica.
tion, amendment or supplemiént to the cxplanations
given by the member of staff who s not or was not
suthorised to provide explmations on behalf of the
udertaking. The explanations giver by a member of
stoff should remain in the Commission file a3 recorded
during the inspection.

Complalms are 2n essentlai sowrce of Information for
defecting inﬁmc%ummts of competition nules. It s impor-
text to define clear and effictent provedures for handling
complaints lodged with the Conumission,

It order to be admissible for the purposes of Articls 7 of
Regulation (EC} No 1/2003, a complaint must contain
certein specified information.

In onder-1o asslst cotaplelnants in submitting the neces-
sary facts to the Commission, = form should be drawn
ug. The submission of the information lfisted in that
form should be 2 condition for & complaint to be treated
25 & complaint a5 referred to i Artide 7 of Regulation
{EC} No 1[2003. '

Natural or Jepal pecsons having chosen o fodge a
complaint should be given the possibility o be asso-
ciated closely with the proceedings ipitisted by the
Commission with a view to Bading an infringement,
However, they should not kave sceess to business secrets
or other confidential information belonging to other
perties involved in the procesdings.

Complainants should be granted the opportunity of
cxpressing thelr views if the Commission considers that
there are msulficlent grounds for actimp on the
complaint. Where the Commission tejacts p comphaine

" on the prounds that o competiion mwhority of a

Mezober State i dealing with Jt cr hes already done so,
i should imform the complatnant of the dentity of that
authority.
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fn order to respect the rights of defence of mdertakings,
the Commission should give the panies concerned the
right to be heard bofore it 1ekes a decision,

Provision should olso be made for the headng of
persons who have not subnitted a complaint as referred
to in Article 7 of Regulation (EC) Ne 1/2003 and who
are not parties to whom a sakement of objsctions has
been 8 but who can nevertheless show a suffi-
cient Interest, Consumer associations that apply ro be
teard should generally be regacded as having a sufficlent
Interest, where the proceedings concern products or
services msed by the end-comsumer or products or
services that constitute 2 direct input into such products
of services, Where ¥ considers this to be uselid for the
proceedings, the Commission should wso be able to
imvite other porsons to express their views in. writing
ahd to attend the oral hearng of the parties 1 whom 2
gtatemnent of objectfons bas been eddressed. Where
appropriate, it should also be able to invits such persons
to express their views at that osal hearing.

To fmprove the effsctiveness of oval hearinps, the
Hearlng Officer should have the power to allow the
parties concemed, complainants, other persons invited
w0 the hearlng, the Commission services and the authori-
ties of the Membee States 10 ask gquestions during the
hearing,

When granting secess to the fle, the Commission shoutd
ensure the pretestion of business seerets and other confi-
demial information. The category of ‘other ronfidential
tnformatior’ includes information other than business
secrets, which may be considered a5 confidential, msolar
a3 its disclosure would significantly barm an undertaking
or person. The Commission shosld be able to request
undertakings or associations of undertakings thav submit
or bave submitted docments of statements to identfy
confidential information,

Where business secrets or other confidential infoxmation
are nepessary 1o prove an infringernent, the Commission
should assess for each individuai document whether the

need to distlose i greater than the haom which might -

result from disclosure,

In the interest of legal cortainty, @ ninitium time-dimis’

for the varjous submissions provided for in this Regh-
lation shonld be laid down.

‘This Regulation teplices Commaission Regulation {EQ)
Ne 2842{98 of 22 December 1998 on the heardng of
parties in cettain proceedings under Adides 85 and 86
of the EC Trewry (), which should therefore be repealed,

{1} OFL 354, 30.12.1998, p. 18.

]

18

Tis Regulation aligns the procedual niles in the trans.
port spetor with' the general rules of prosedure in all
sectors, Conmmdsvion, Regudation (EC) No 2843(98 of 22
Deteraber 1998 on the form, comtent and other detalls
of applications aad notbcstions provided for in Councl
Repulations {BEC) No 1017/68, (EEC) No 4056{86 and
{EBC) Mo 3975)87 appl{ing the roles on competition 1o
the transport seceor ) should therefore be repesled,

Repulation (EC) No 12003 abolishes the notification
and authorisation system. Commission Regulation (8C)
Mo 3385724 of 21 December 1994 om the form,
contert and other details of applications and notifica-
tons provided for in Councll Reguliiom Mo 17 ()
sbcu%dp therefore be repealed,

HAS ADOPTED THIS REGULATION:

CHAPTER {

SCOPE

Articke T

Subject-amatter and scope

This regulation applies to proceedings conducted by the
Commission. for the application of Articles 81 and 82 of the
Treaty.

1

2 view to ad

CHAFIER B

PITIATION OF PROCEEDINGS

Articde 2
Initiation of proceedings

The Commission tmay decdde 10 Inftiate procendings with
opting & decision pursuant 1o Chapter T of Regy-

lation (EC} No 1j2603 at any point in time, but no kier than
the date on which it issues & preliminary assessment as referced
o in Article 901} of that Regulation or a statement of objec-
tions or the dzte on which a notice pursuant to Article 27(4) of
that Regulation ir published, whichever ir the earlen,

2.

The Commission may make public the inidatdon of

proceedings, in any appropriate way. Before doiag #o, ft shall
inform the parties concerned. .

89

L 354, 30.12.1998, p. 22,
L 377, 3L12.1954, p. 28
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3. The Commission may exerchse its powers of fnvestigation
purstat to Chapier V of Regulation (EC) No 1/2003 hefore
initlating procesdings.

4. ‘The Commission mmy reject a complaiat pursuant to
Adticdle 7 of Regulatlon (B No 1/2003 without inltlating
proceedings.

CHAFTER 10

INVESTIGATIONS BY THE COWMMISSION

Article 3
Yower to take stutements

1.  Where the Comroission interviews 2 person with his
consent kn sccordance with Aricle 19 of Regulation (BC) No 1
2003, it shall, at the beginning of the fntetview, state the leg
basts and the purpose of the fnterview, and recall Its voluntary
mature, I shaEFaJso inform the person inserviewed of #ts fnten-
tion to make & record of the inecview,

2. The interview may be conslucted by any means iocluding
by telephone or clectronie means.

3,  The Commission may record the staternents made by the
erons interviewed In any form, A copy of any recording shall
made avallsble to the person interviewed for approval
‘Where necessary, the Commission shall set a timedimit within
which the person interviewed muy commumicate to it any
correcticn to be mede to the ratement,

Articls 4
Oral questions duting inspections

1. When, pursvant to Article 20{2){c) of R;&gtﬁaﬁm {EC0 No

1{20032, officials or other acrompanying persons authorlsed by

the Commission ask representatives or members of staff of an
undertaldng or of an assosiation of undertakings for explana-
tions, the explanations given may be recorded in any form.

2. A copy of any recording mmde pursuant to paragreph I
shall be nﬁée availible to the undertaking or assotiation of

undertakings voncerned afier the Inspection.

3. In cases where a member of steff of an undertaking or of
an assodation of undertalkiops who I8 not or was not
aithorised by the undevtaltoy or by the assodation of under
wkings to provide explanations on behalf of the undertaking or
tssoclation of undertakings haus been agked for explanations,
the Commission shall set 2 timedinst within which the under-
taking or the association of undertalings muey communicste to
the Commission any sectification, amendment or suﬁplemm
to the explanations given by such member of staff, The rectifi-
catfon, amendment or supplement shall be added to the expla-
nations 25 recorded pursuant to paregraph 1.

CHAFTER IV
HANDLING OF COMPLAINTS

Aticke 5
" Admissibility of complaints

1. Netural apd Jegal persons shail show 2 legitimate interest
in oxder to be entitled to {odge a comphdnt for the purposes of
Article 7 of Regulation (BC) Mo 1/2003.

Such complaints shall contsin the Informetion required by
Form €, g set out in the Avnex. The Commnission may
dispense with this obligation as repards part of the information,
including decuments, required by Form C.

2, ‘Three paper coples as well as, if possible, an decrronic
copy of the comphaint shall be submitted to the Commission.
The compleinant shall also submit a nos-confidential vemion
of the roroplant, ¥ confidentiality s claimed for any part of
e complaing,

3. Complaine shall he submitted v one of the official
languages of e Community.

Arlcha 6
Participation of romplainaots in proceedings

1. Where the Commission fssues 2 staternent of objections
relating to & matter i respect of which it hins seceived a
copaplaint, it shall provide the complaifant with a copy of the
non-confidentinl version of the statement of objectlons and set
a timelimit within which the complainant yay make fnown
its views in writing,

2. The Commission may, where appropriate, efford complat-
nants the opportunity of cxpressing their views at the oral
hearing of the é)arties to which « statemant of objections has
been lssued, ¥ complainants 5o request i thelr written
COMPENS,

Article 7
Rejection of complaints

1, Where the Commission considers that on the basis of the
informsation In its possession there are Insufficient grounds for
acting on 4 complaint, it shall inform the complainam of its
reasons and set & timeJimit within which the complalnant may
make known its views in writing. The Comumission: shall not be
obliged to ke into accovot sy fusther wetten submission
received after the expiry of that time-limit.

2, I the complainant makes koown ity views within the

tmedioic set by the Commission and the wrinen submisdons

made by the complainant do not kad o a different assessment

gi the complaint, the Commission shalt reject the complniat by
cisfom

3. I the complainant falls to make known hte views within
the Hime-loit sel by the Commission, the complaint shall be
desmed to hars been wishdrawn.
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Artlele &
Access to information

1.  Wheee the Commission has informed the complainant of
Its intention to reject a complaint pursuant to Article 7{1} the
complainant may fequest access © the documents on which
the Commisslon bases ity provisional assessment. For this

urpose, the complainant may however not have access o
gns{ness secrets and other confidenstal inforoation belonglng
to other patties nvolved in the proceedings.

2. The dotuments to which the complainant has lred access
in the context of proceedings conducted by the Commission
under Articles 81 wnd 82 of the Treaty may only be used by
the complainant for the purposes of judiclel or administrative
proceedings for the epplication of those Treaty provisions.

Aatlele 9

Rejections of complaints pursuant to Article 13 of Regn-
lation {EC) No {2003

Where the Commission refects 2 complaint pursuant o Article
13 of Replation {EC) No 1{2003, it shall inform the conplai-
nant without delay of the national competition authority which
is dealing or has elready deatt with the case,

CHAPTER Y

EXERCISE OF THE RIGHT TO BE HRARD

Artice 10
Statement of objecdons and reply

1. The Commission shali inform the parties concered In
witing of the objections raised against them. The staternent of
ohjections shall be notified to each of them.

7. The Commission shall, when notifylag the gatement of
objections to the partles concemed, set 2 dmelimit within
which these parties may inform it in writing of their views, The
Commission shall not be obliged to take inte account written
submdssions received wffer the expiry of that time-limit.

3, The parties muy, in their wiitten subrmissions, set out all
farts known to themn which are relevant to their defence
against the objections raised by the Commission, They shall
artach }e‘ag televant docaments as proof of the facws set oub
They shall provide & peper origingl es well a5 an eectronic
copy or, where they do not provide en electronic copy, 28
paper copies of their submission and of the doctsnems
attached to it. They may propose that the Commission hear
persans who may comoborate the faces set out in thefr bmls-
son,

Article 11
Right to be heard

1. The Commmission shall give the parties to whom It has
addressed & stavepment of objections the opporhmiy to be
heard before consulting the Advisory Committee zeferred to in
Azticle 14{1) of Regulafion (EC} No 1/2003.

2. the Cotamission shall, in its declsions, deal only with
objections in respect of which the parties veferred 0 in pava-
graph 1 have been shle to conment,

Artiele 12

Right to et oral hearing

The Commission shall give the parties to whom It hes
addressed & statement of objections the oppormmity to develop

 their arguraents at an ordl hearing, if they so request in thelr

wittien submissions.
Artide 13
Heasing of other persons
1. I natural or Jegal s other than thote yeferred to fu

Hxticles 5 and 11 apply to be heard eud show e sufficent
interest, the Commission shall inform thom in weitng of the
nattre and subject maver of the procedire and shall set a time-
Hmit within which they may mske known thelr views in
wiiting.

% The Commission may, where approprate, invite persons
refered to in paragraph 1 to develop their arguments at the
oral hwi:gdof tha parties to whom a statement of objections
has heen addressed, if the pussons referred 0 in paragraph 1 5o

request in thelr wiitten comments,

3. The Commission may invite any uther person to express
its views in weltng and to attend the oral heaxing of the parties
to whom a statement of objections has been addressed. The
Commission may also invite such persons 1o express their
views at thet oral hearing.

Artlde 14

Conduct of aral hearings

1.  Heerings shell be conducied by a Hearing Officer in fidl
independance.

2. The Commission shall invite the persons to be heard 1o
gitend the oral heazing on such date as it shall determine,

3. ‘The Commisdon shall invite the competition ruthorities
of the Member States to take pact in the ove] beardng. It mey
lkewlse nvite officials and civil servants of niber authorities of
the Meinber States,
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4,  Petsons invited to attend shall cither apprar In pesson or
be represented by legal icpresmtatives or by representatives
authorised by their consttution as appropriate. Undertakings
and essocjations of wdertakings may alse be represented by &
dully authorised agent appointed from among thelr permancat
steff. )

5.  Petsons heard by the Commission may be assisted by
their lewvers or other quelifed persons admitted by the
Hearing Officer.

6. Oral hearings shall not be public. Each pesson may be
heard separately or In the presence of other persons Invited to
attend, having repusd 1o the lepitimate interest of the wndertak-
ings in the protection of their business secrets and other confi-
dential information,

7. ‘The Headng Officer smay allow the parties to whom 2
statempent of-objections has-heen addressed; the complzinants,
other persons invited to the heading, the Commdssion services
and the authodties of the Member States to ask guestiohs
during the hearing. .

§. The statements made by each person heard shall be

recorded, Upon tequest, the recording of the hearing shall be

made available to the persons who attehded the hearing.

‘Begard shall be bad to the Jegitimate fnterest of the parties in

the protection of thelr bushess seerets and other condidential

information.

CHAPTER V1

ACCESS TO THE FILE AND TREATMENT OF CONFIDENTIAL
INFORMATION .

Article 15
Aceess to the file and use of documents

%, J 5o reguested, the Commisslon shell grant decess to the
Ble to the partles 10 whom it has addressed & statemaent of
objections. Access shalt be granted after the notification of the
staternent of objections.

2. The sight of access to the file shall not extend to business
seczets, other confidential information and Intersa] docuraents
of the Commisdion or of the competiton authorites of the
Member States. The right of access to the fle shall also not
extend 1o correspendence betwesn the Commission and the
competition authorities of the Member States or between the
latter where such correspondence ks contained in the file of the
Corarission,

3, Nothlug in this Repulation prevents the Commission
from disclosing and wsing information necessazy to prove an
infringemment of Arsicles 81 or 82 of the Treaty.

4. Documents obiained through aceess to the Ble pucsuaot
to this Arsicle shall only be used for the purposes of judicial or
administrative. proceedings for the application of Articles 27
and 82 of the Treaty.

Article 16
ldentification and protection of confidential inforimation

1. Information, including documents, shell not be communi-
cated or made accessible by the Commission in so far 25 &t
contains business secrets or othey confidential nformation of
ENY PEISOR.

2. Any person which makes known hs views purseast 1o
Article 6(1), Article 7(1), Article 10(2) and Article 13{1) and {3)
or subsequently submits further information to the Comuis-
ston in the course of the samne procedure, shall cleady \dentify
sy mooverial which Bt considers to be confidental, giving
reasons, and provide 2 separate nonr-confidential version by the
date st by the Commission for meking its views known.

3, Withour prejudice w pacapraph 2 of this Article, the
Commission ey require underiabings end assodations of
undertakings which produce documents or staternents pursuant
wr Regulation {EC) No 1]2003 1o identiy the dotoments or
parts of dotuments which they consider to contain business
secrets of other confidential information belonging to them
and 1o identify the undestokings with regard 10 whih such
dociiments ate to be consdeted confidential, The Commission
may Wkewise require undertalings or associatlons of undertak-
inps to idemily any part of 2 stetemest of objections, a caser
sumpmary drawn up pursvant to Artice 27(43l of Regulation
(EC} No 1/20D3 or 2 decision adopted by the Commission
wirich in their view contains business seovets,

The Commission may set 2 tme-timdt within which the vodes.
takings and associations of undertakings are to:

{2) -substantiste thelr claim for mnﬂééutla%ity with regard to
each Individuzl document or part of document, statement
or part of statement;

{5} provide the Commission with 2 non-confidential version of
the documents or statements, kn which the confidental
passages ape defeted

{) provide a concize deseription of each piere of deleted nfor-
mation.

4, X wndertakings or associntions of undertakings feii to
comply with parsgraphs 2 aud 3, the Commmnission may assume
that the documents or statements concemned do not contain
confiderstsl information,

CHAPTER VI

GEMERAL AND FINAL PROVISIONS

Attide 17
Time-lngits

1. In setting the tmelinits provided for in Anide 3{3),
Article 4(3), Article 6(3), Aticle 7(1}, Anticle 10(2) and Article
16(3), the Comrnission shall bave regard both to the tme
required for preparstion of the submission end to the urgency
of the case,
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2. The tmedimits refesred to in Amtide 6(7), Adicle 7(1)
and Artide 10{2) shali be at feast four weeks., However, for
proceedings initiated with & view to adopting mtertm mreasures
pursuant to Article 8 of Regulation ) Ne 1/2003, the time-
limit may be shortened to one week.

3. The tmelimits referred fo In Arficle 3(3), Article 4{3}
and Axticle 16(3) shall be at Jeasy two weeks,

4, Where appropriste and wpon reasoped request made
before the exply of the origina tme-limit, dme-limits may be
extended.

Arnticle 18

Repenls

Regulativns (5C) No 2842/98, () No 284398 and {EC) Mo
3385]84 are repealed.

Referetces to the repesled regulations shall be construed s
references to this repulation,

Article 19

Transitional provisions

Procedurst steps taken under Regulations (ECY No 2842/98 and
{EC) No 284%{98 shall continue to bave effect for the purpose
of applying this Reprlation.

Ankle 20

Entry into force

This Regulation shall enter irno force on 1 May 2004,

This Regulating shall be binding in its entfrety and directly applicable in all Membar States,

Done al Brugeels, 7 Apeit 2004,

For the Commission
Narlo MONIT
Member of the Commisslon
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ANNEX

FORM €
COMPLAINT PURSUANT TO ARTICLE 7 OF REGULATION {EC} No 1/2003

1, Information regarding the complainant and the wndsrakingfs) or association of undestalings giving rise
fo the complzint

1. Give fili dctails on the fdentity of the lepal or macural porson submistting the complaint. Where the. compleinant i
an undestaking, identify the corporaie group te which & belomgs smd provide a condse overview of the nawre and
scope of its business sctivities. Provide s confact person {with tefephone number, postal and enmlb-addresd) from
which supplementary explanations can be obtsined.

2. Yaentify the uidertaling{s) or pssociation of undenakings whose conduct the cotnplaint relates to, ndeding
~where applicable, a1t avallable information on the coporate group to which the undertakingl compleined of
belong and the narure znd scope of the business acivities pursued by thers, Indicate the position of the compli.
it wis-3-vie the mndertaking(s) of association of undertakings complained of {eg. customey; comperitor).

I Deesils of the alleged infrinpement amd evidenes

(=l

. Set ont in detail the facts fram whichy, by your opinion, it appears that thele exlos an nfringement of Awicle B1
or 82 of the Treaty andfor Avticle 53 or 54 of the EEA apreement, Indicate in prrticulsr the nawre of the products
&unas or services) offerted by the alleged infringerments and explain, where peceseary, the commerclal rdatlon-

ips concerning these produtts. Provide all available detalls on the egreements or proctices of the smdestakings or
agsociations of undmn%ngs to ‘which this complaint relates, Indicate, to the extent possible, the relative market
positions of the undertakings concemed by the compleint,

4, Submiz 21 detumenation {n your possession refating to or directly vonnected with the facts ser out in the
compheing ffor example, texts of agreements, minutes of negoliations or meelings, terms of tensactions, business
doguments, cireulars, comespondence, notes of telephone comversstions..). State the rames and address of the
pessons sble to 1estify to the facts set out fo the complaint, and Ir particubar of persons affkcted by the lleged
infiingement, Sabmit statistics or other dala In your possession which xelats Yo the facts set out, in particular
where they show developments In the marketplace (for exarmple infornation relating to prices and prite trends,
barrers 10 enoy t the zoarket for new sappliers ste).

5, Set out your visw shout the geopraphical scope of the alleged Infiingement and explain, where that i ot

abvious, to what extent trade between Member Stabes or btween the Community end ore or mon: EFTA States
that are contracting parties of the EEA Agreoment mey be affzcted by the conduct complained of, :

11, Finding sought from the Commission and legitimate interest
6. Exyloin whet finding or action you are seeking es & resulz of proceodings brought by the Commission.
7. Set out the prownds on which you dlaim 4 Jephtimsts mierest a5 complalnat pussiaar to Artide 7 of Regulation

{EC) No 3j2003. State in particelar bow the conduct complained of affects-you and explain how, in your view,
intervention: by the Commission would be Jiable to remedy the alieged grisvance.

I¥. Proceedings before aetionst compesition antherities or nationsl cowrts

o

. Provide fult informetion about whether you have approached, concetning the same or closely related subject-
mattess, an{; other competition authority audjor wiwther a Jawsuit has bees browght before a gationst court. X so,
provide fuli detafls about the administrative or judiclal authorily Contacted snd your submissions to soch
wmhioriey,

Declaration that the information given In this form and in the Anneves thereto js given entirely in goot fuith,
Dite end signature, '
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COMMISSION RECISION

of 23 May 2001

on the terms of reference of hearing officers n certein comperition proceedings
(noifled ander dommmsent nmber C{2001) 1461)
(Fext with EEA relevance}

{2001}462/EC, ECSCH

THE COMMISSION OF THE FUROPEAN CDWUN[’I‘]ES.‘

Having zegard 1o the Teeaty establishing the European
Comprmity,

Hueving regard to t}'w_‘fraaty establishing the Buropean Codl and
Stee] Community,

Baving tepard to the Agreement on the European Economic
Area,

Having repard to the Rules of Procedure of the Comsmission {1},
and in particelar Article 20 thereof

Whereas:

(1} The sight of the parties concerned and of thixd parties 1o
be heard before 2 final decision affecting their interests is
taken is 2 fundamental principle of Communiey Javw.
That right is also set out in Council Regulation (EEG No
4064/8% of 21 Trecember 1589 on the control of
conterirations between undertakings (7, rs Tast smended
by Regujation {(8C) No 131697 ), Commission Regula-
tion (EC} Mo 2842J9% of 22 December 1998 on the
hearing of parties In certain proveedings vnder Artieles
85 and 86 of the BC Treaty (%} and Commmission Regula-
tion (B No 447798 of 1 March 1998 on-the notifice-
¥ioms, time Himits and hearings provided for in Council
Regulstion {BEC) No 4064{89 on the control of concen-
tretions between underkings (.

(2} The Comission must ensure that that fght is guaran-
teed I I competiion proceedings, having regard fn
particular o the Charter of Fundamental Rights of the
Europsan Union (.

(3 The conduct of administrative proceedings should shere-
fore be entrosted fo an independent person experienced
In competifion matters who hes the integrity necessary

ey

g {7 L 308, 122000, g 26,
¥ L 395, ¥0.12.198%, p. 1 {corrected version W O] 2 257,
AL9.3590, p. 13), '
) 01 L1180, 371997, p. L
M O L 354, 30.12.%99& p 18
% G} L 61, 2.3.1598, 8 1.
0} € 384, 18.122000, p, 1.

e,

to contribute to the chjectivity, tansparency and offi-
dency of those proceedings. .

The Comumission. created the post of hearing officer for
these purposes in 1982 and st laid down the tezms of
xeference for that post in Comtmission Decision 94)810/

" ECSC, BC of 12 December 1994 on the temms of refer-

&

{8

@

%

eate of hearing officers in competiion procedures
before the Commission (7).

It is necessary to further sirepgthen the role of the
hearing offiver and to adapt and consolidate those terms
}:f refecence in the light of developments in corpetition
av.

In order to ensure the Independence of the hearing
officer, he should be attached, for adminfstrative
purposes, o ihe member of the Commission with
special responsibility for competition, Transpateney as
regards the zp}aoinmcnt, termingtion of appointment
#nd transfer of hearing officers showld be increased,

‘The hearing officer should be appointed in sccordance
with the rules faid down in the Swif Regulations of
Officiale and the Conditicns of Employment of Other
Servants of the Bwropren Comnenities. In accordence
with those rules, considerstion may be given 10 candi-
datts who are nok officils of the Commission.

The teoms of reference of the hearnp officer in
compesition proceedings should be framed in such a
way 25 10 safeguard the rght to be heard throughont the
whole procedure

‘When disclosing information on namral persons, partic-
ular attention should be paid to Regulation {EC Ne
45/2001 of the Ruropean Parfiament ard of the Councl
of 18 December 2000 on the protection of individuals
with regard to the processing of persona] dat by fhe
Community insttutions and bodies and on the Gee
movement of swch data £ .

L 33?}1‘ ZL1LE994, . 67,

49

L & 1212601, p, 1.
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ity This Decision should be without prejudice to the geners}
iles granting or exchuding access to Comunlssion docu-
ments,

(11} Decision $4/8IDECSC, EC should be repealed,

HAS DECIDED AS FOLLOWS:

Artide 1

The Cemtnlssion shall appoint one or more heasing officers
{bereinafier “he hearing officery, who shall suswre that the
effective exercise of the cight to be heard is respected Jn
competition proceedings before the Commission under Axicles
21 and 82 of the BC Tmary, Arrides 65 and 66 of the BCSC
Treary, and Regulaton (EFC} Mo 4064/89.

Avide 2

L The appoinument of the hearing officer shall be published
in the Officlal Jewrnal of the Buropean Communtties. Any imerrip-
ton, wrmimation of appointment or wansfer by whatever
procedure, shall be the subject of 2 reasoned decision of the
Commission. That decision shali be published in the Offical
Jousnal of the Bsropean Communities,

2. The hearing officer shall be atteched, for adminfstrasive
purposes, to the member of the Commission with special
responsibifity for competition (hereinafier ‘the competent
merober of the Commssion’).

3. “Whese the bearing officer 3 unable tv act, the tomprient
member of the Commnission, where appropriate after consulta
tion of the heasing officer, shall designaze another official, who
is not involved in the case in question, W carry out the hearing
officer’s duties.

Anticle 3

1. 1o paforming ks duries, the heaing officer shall wke
accoune of the need for effective application of the competition
riles in accordance with the Community legistation in force
and the princlples laid down by the Coust of Justice'snd the
Court nIP First Iostance of the Buropesn Communities.

2. The heating officer shall be kept informaed by the director
responsible for investigating the case {hereinafier ‘the divector
responsible} about the development of the procedure up to the
stage of the draft deosion to be submitted to the compatent
member of the Commission,

3. The heming oficer may prosent observations on any
matter arfsing out of any Commission competition proceeding
o the competent member of the Commission.

Artide 4

1. The hearing officer shall erganise and conduct the hear-
inps provided for in the provisions Implementing Articles 81
and 82 of the BC Treaty, Articles 65 and 66 of the ECSC Treaty
and Regulation [EEC) Mo 4064/89, in acrordance with Arices
5 to 13 of thiz Dadsion

2. The provisions referred to in parapraph 1 are:

{s) e Brst pampraph of Artide 36 of the ECSC Treaty:
{4 Repulstion (BQ) No 2842/98;

e} Regulation {BC) No 44738,

Article §

The headng officer shall enswre that the hearing & propedy

conducted snd contribates to the objectivity of the hearing

tsclf and of any decision taken subsequently. The hearing
officer shall seek 1o eosure in particular that, in'the preparation
of draft Commission decisions, due account is weken of alt the
relevant facts, whether favonmsble or uefavouwsble to the
parties copeerned, inchuding the factual elements relzied to the
gravity of sny Ifiingement.

Atiicle 6

1. Applications to be heard from third pardies, be they
persons, vndertabings of assodadons of persons or undertak-
ings, shall be submitted In wildog, together with & writen
staterment explaining the wpplicaat’s intevest in the ontcome of
the procedure,

2. Decisions as to whether third parties ave 1o be heard shall
be wken after consulting the divector responsibie.

3. "Where it is found that an application has not shown a
sufficient interest to be heard, he shall by informed In writing
of the reesons for such Anding, A thoe Jimit shell be fized
within which ke may sdomit any furber wiitten comments.

Article 7

1. Applicetions to be heard omlly shall be made in. the
appBeant’s written comments on letrers which the Commission
hay addressed o him.

2. The letters veferred to in paragraph 1 are those:
(@) commupicating 2 statement of objections;

{0} inviing the wrines comnments of 2 third party having
shown sufficent interest to be heard:

{6} informing a complainapy that in the Commisslon's view
there are Insufficlent grounds for Brding an infingenent
avd inviving him % submit any furdher wrilien comments.

3. Decisions as 1o whether applicants are to be heard orally
shali be taken after consulting the director respomsible.

Artide £

1. Where a pewson, an undertaing or an association of
persons or undertakings has received one or more of the letters
Bsted in Anice 7{2) and has reason to believe that the
Commission hag in #ts possession docmments which have not
been. disclosed 1o it and thar those dorzments are necessary for
the proper exerclse of the right to be heard, 2ccess to those
documents may be sought by mems of a reasoned request.
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2. The reasoned declsion on epy such request shdl be
commuypicsted fo the ‘fer,:m, wndertiking or essociation that
made the request and to any other person, underteking or
assoclation. contermed by the procedure. :

Articke 9

Where it Is intended to discdose informaton which may consti-
tute 2 business secret of an undertaking, it shall be informed in
wiitiny of this intentfon and the reasoms for it A time fmit
skall be fxed withto whith dw undestaking concerned may
submit amy writrets cortmbns.

Where the undertaling concerned objects to the disclosnre of
the information fut it i found that the information js not
protected and may therefore be discloced, that finding shall be
stated in 4 teasomed decision which shall be notifled to the
underiaking concetned. The decision shall specify the date after
which the informmtion will be disclosed, Thig date shall not be
less then one week from the date of notification.

The first and second paragraphs shall apply mutatis mutardis to
the disclosure of information by publiration In the Official
Joural of the Furopear Commupnities.

Articke 10

Where a persom, undertaldng or associatlon of persons or
undertakings considers that the Hme Ymit Imposed for its reply
to 2 letter referzed fo in Astide 712 is too shost, it may, within

the original dme limit, secl: an extension of that tme Jmit by

imeans of x rezsoned request. The applicant shall be informed
in writing whether the yequest has been granted.

Anide 11

Whete appropdate, in view of the need 1o ensure that the
hearing is properdy prepaved and parteufacly that questions of
fact are clarified as far as possible, the hearag officer may, afier
conmulting the director responsible, supply in advance w0 the

pardies invited to the hearing a st of the guestons on which |

he wishes them o make kuown thelr views.

For this purposs, after conselting the director responsibly, the
hearing offiesr may hold a meeting with the partias invited to
de hearing and, where appropriate, the Commission staff, in
order w prepare for the hearing fself,

The hearing officer may also ask for prior written notification
of the essential contents of the intended staternent of persons
whom the parties invited to the hearing have propused for
henring,

Articde 12

1. Afer conmltiop the director responsible, the hearing
officer shall determine the date, the duration wnd the place of
the hearing. Wheye 2 postponement is reguested, the hesring
officer shall decide whether or not to allow it

2. The hearing officer ¢hall be fully responsible for the
tomduct of the hearing.

3,  ‘The hearing officer shall decide whether fresh documents
shonld be admired during the heasing, what persons should e
heard on bebelf of a party and whether the persons roncemed
should be heard separately or in the presence of other persons
sttending the hearing.

4. Where appropriate, In view of the need to easure the
right tw be heard, the hearing officer may, after consulting the
Director responsible, afford persons, imdestakings, and associa-
tinns of persons or nadertakings the ppporumity of submitting
further written comments zfier the oral hearing. The hearing
offiver shall fix & date by which such submissions may be
wade, The Commission shall not be obliged to whe into
account written comments received after that date.

Artide 13

1. The bearing officer shall report to the competent metber
of the Comumission on the hearing and the condlusions he
draws from ir, with regard w the respect of the right to be
heard. The observations in this report shall concern procedimal
tssues, indluding disclnsure of docurments and aceess to the fle,
time Jmits for replying to the statement of objections and the
proper conduct of the oral- hearng.

A copy of the report shall be given to the Director-General for
Competition and to the director responsitle.

2. In addition o the mport refered to in pamgraph 3, the
heuring officer may make chyervations on the fwther progress
of the proceediags. Such observations may relate sxnong other
things @ the need for fiwther information, the withdrawal of
certmin objections, or the formulation. of further objections.

Anide 14

Where appropiiate, the hearing officer mzy report o the
ohjecivity of any enquiry conducted n order to assess the
compsiition impect of commitments proposed im relation
any proceading iatdated by the Commission in applieation of
the providons referred to in Arfide 1. This shall cover in
pa.;s.adar the selection of respondents and the methodology
s .

Artide 15

Tae heating officer shall, on the basis of the draft decision o
be submitted w the Advisory Commalttes fn the case o guos-
tlon, prepars a final report ln wiiting on the respect of the
right 1o be heard, as referved to in Aniicle 13(1}. This report
will also consider ‘whether the draft decision deals only with
objections By respect of which the purties have been afforded
the opportunity of making known their views, and, where
appropriate, the objectivity of any enguiry within the meaning
of Aricle 14.
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‘The final report shall be submined o the competent member
of the Commission, the Director-General for Competition and
the director responsible. It shall be communicated to the
compesery authorities of the Member States and, I accordance
with the provisions on coeperation laid down in Protocol 23
and Protocol 24 of the ERA Agresment, to the BFTA Survedl
lence Authority,

Artide 16

1. The hearing officer’s final report shall be attached o the

draft decision submitted to the Cormmission, in order fo enswre

that, when it reaches & decision on an individual cese, the

Cotmission 5 fully apprised of all relevant information as

;egards the eotise of the procedure and respect of the right 10
e heard,

2, The final report may be modificd by the heasing officer in
the: light of any amendments to the draft decision up w the
tme the declsion i adepwd by the Cormmission.

3. The Comnmssion shall commumicats the beaing officer’s
final report, topether with the decision, to the addressees of the
decision. It shall publish the hearing officer’s final report In the
Official Journal of the Enwropean Communities, together with the
declsion, having regard to the kgitimate foterest of undertak-
ings in the protection of thelr business secrets, '

Anticde 17
Dedsion 94[810/ECSC, BC it repenled.

Procedura) steps already wken under thit Declsion shail
continne o have sffecr,

Done st Brussels, 23 May 200L

For the Commission
Pviario MONT?
Member of the Cotnmission
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FORMAT PER N.B. CAL LOCAYL RULES

Attorneys for the Commission of the European Communities

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

Case No. 06-80038 JF (PVT)

Inre MEMORANDUM OF THE

o COMMISSION OF THE EUROPEAN
Application Of COMMUNITIES IN OPPOSITION TO
MICROSOFT CORPORATION'S
MICROSOFT CORPORATION, OBJECTIONS TO MAGISTRATE'S

Applicant, ORDER

Date: TBD
Time: TBD
Courtroom: 3, 5™ Floor

Hon, Jereray . Pogel
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L INTRODUCTION

The Commission of the Buropean Commmnities (the “Buropesn Comsission™ or the
“Commission’) respectfully submits this Memorandum i Opposition to Microsoft Corporation’s
Objections to Magistrate's Order (“Microsoft’s Opposition™). The Magistrate’s Order shouldbe
affirmed becanse Microsoft’s subpoenas o Sun Microsystems, Inc., Morgan, Lewis & Bocking
LIP, and .Eeffrey Kingston (hereinkfter referred to collectively as “Sun™) and Oracle Corporation,
Clifford Chance LL?, Daniel Harris and Ropald Alepin (hereinafter referred to collectively as
“Oracle™) are an effort by Microsoft to ciwumvent both the Commission's procedures and
deliberate restrictions on 2 litigant's access to documents from third parties smbodied in the laws
of the European Cafnmunity. Permitting .zhe discovery requested by Microsoft for use in the
Commission’s proseedings would contravene principles of international comity because, in this
case, the Commission does not need and is nof receptive to the United States judictal assistance
sought by Microscft pursuar.lt to 28 11.5.C. §i782. T order 1o protect the Commission’s
procedures and the policies of the Europeat Community they are intended to advancs, the
Commission respectfilly asks that this Coust affirm the Magistrate’s Order granting the motions
to quash the subpoenas;

Microsoft's Opposition is grounded on the mistaken premise that the Commission is
poweriess 1o obtain the dotuments that Microsoft seeks through its subpoenas. {Opposition to
Microsoft Corporation’s Objections to Magistrates Order ("MS Opp.™) 2t 13.) In a recent filing
before the U, 8. District Court for the District of Massachusetts relating to Microsoft’s attemnpted
enforsernent of its subpoena to Novell, Inc. (“Massachusstts Case”), Microsoft conceded this
mistake. (Microsoft Corporation’s Reply to Response of Novell, Inc. (“MS Reply™) at 1,
attached to the Declaration of Blizabeth I Rogers o5 Exhibit A} Accordingly, Microsoft was

forced to shift its position (and presumably will refocus its position before this Court as well} to

-2
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argue that, despite the Commiseion's clear authority to request the third-party documents that
Microsoft secks, Microsoft nonetheless requires the intervention of United States courts becavse
Microsoft izself does not have the ability unilaterslly to obtais those third-party documents or
compel the Corznission © do 50, (See MS Opp. at 13.) But Microsoft’s observation that it has
no automatic ﬁght under European Community law to obtain the requested documents from Sun
and Oracle highlights the flaw in its argument. Contrary to Microsoft’s argoment, the fact that
the Furopean Cormmmity has decided #ot to empower litigants before the Commission to obtain
di rec;ly third-party documents reflects important law and policy considerations a:nd weighs
heavily inn favor of affirming the Mégistrate‘s Ovder. 1t is precisely because of that soversign
decision that this Court should decline to partnit Microsoft to ciroimvent the Jaws and policies of
the Buropean Curzimunity..

I BACKGROUND

A, Background On the Instituitonal Structure of the Conmmission And ite Decision-
Making Process

To provide 8 context for the Go.mmission’s role and decision-making suthority, the
Commission offers 2 brief explanation of the institutional structure put in place by the relevant
international treaties and agreements that established the Buropesn Commmunity, Pursuant to the
Treaty establishing the Buropean Community {the “Treaty™), the Member States have agreed to
transfer a large part of their sovereign powers in many areas to the European Community.' The
Europesn Comimnission, which is one of the institutions of the European Community, is the
Buropean Community’s basic executive and administrative organ, or dgpart:ment. Among the

Comyission’s funetions is to ensure the effective enforcement of and compliance with the

i Ses consolidated version in OF C 325, 24.12.2002, p. 33
-3
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provisicms*; of the Treaty — making it the so-called “guardian of the Treaty”™ Functionally, the

L

Comrrission’s powers include proposing legisfation, managing and implementing Buropesn

Union policies, budgeting and law enforcement. - The Commission i3 also entrusted with the task

of representing the Buropean Community on the international stage, including in contexts of

litigation like this whete the Buropean Commumity’s interests are at stake or likely to be affected,

In a number of areas, the Corunissjon has been sranted powers to enforce directly the

Treaty regulations and decisions promuigated pursuant to it. With regard in particular to

competition law and policy, the Treaty conferred on the Commission substantia) decision-

miking powers. Through the Directorate-General for Competition (hereinafter “DG

Compestition”), which is one the of the Commission’s internal departments, the Commission

enforces the Treaty's provisions relating to competition Taw 2 These provisions include, in
particular, Article 81 (relating 1o auticompetitive agresments, including cartels), Aricle 82

{refating to ablize of dominant position, which is ronghly equivalent to what is called

monopolization in the United States), Article &7 (relatin g to market-distorting state aid), and

specific legislation regulating concentrations of underfakings with Community dimension (Le.,

mergers), It is pursuant to this grant of authosity that the Cominission decided that Microsoft
infringed, inter alia, Article 82 and subsequently that Microsaft failed to comply with the

Commigsion's orders.

Lo 2 See Anicle 211 of the BC Trealy

3 DG Comypetition, as an internal department of {he Buropean Commzssmn, has o power to act
autonomonsly. The astions and law enforcement activities it vndertakes are carried our under the prior authorization
apd o behall of the Buropean Commission, the Conmnission being the decision making organ of the Eumpe.an
Community in areas of competition Inw.

i - dfm
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B. The Proceedings Against Microsoft Pursnant To Article 24 of Repulation 172003
On March 24, 2004, the Commission adopted & decision in Case COMP/C-3/37.792
Microsoft (“the Decision™), in which it concluded that Microsoft had abused its dominant

position in PC operating systemns by:

* (i) refusing to provide interoperability information pecessary for competitors fo be -
able to effectively corpete in the work group server operating system market, and

« (i) tying it Windows Media Player with the Windows PC operating system.

The Commission irnposed a fine of €497,196,304 on Micresoft and ordered it to bring the
above-mentionsd infringements of Article 82 BC to an end (Article 4 of the Declsion). In
particular, the Decision ordered Microsoft to supply interoperabifity information to interested
entities on reasonable and non-discriminatory ferms and conditions (“the interoperability

remedy”, Article 5 of the Decision) and to offer & full-functioning version of its Windows PC

~ operating system that does not Incorporate Windows Media Player (“the tying remedy,” Article 6

of the Decision}.

The Decision also provided for the establishment of a mechanism to monitor proper and
accurate irnplementation, including the appointment of a Monitoring Trustes, whose role is to
provide expert advice to the Commission on Micosoft's compliance with the Decision.
Microsoft was granted a deadline of 120 days to implement the interoperability remedy, _and a
deadline of 00 days to implement the tying remedy.

The obligations imposed by the Decision on Microsoft were suspended, pending judicial
review of the Decision ~ in particular, the Codrt of First Instance’s consideration of Microsoft’s

request for interdm measures. Microsoft's application for inferim meastwes was, however,
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dismissed by the President of the Coust of First Instance on December 22, 2004.% Consequently,

Microsofi is wnder an obfigation to comply with the Decision without delay.

On Joly 28, 2005, the Conunission adopted another decision concerning the monitoring

mechanism contained In Article 7 of the Decision.” The July 2005 decision sets out, in
particular, the framework mder which the Monitoring Trustee, mentioned earlier, will work,
Pursuant to this July 2005 decision, the Commission invited Microsoft to put forward candidates
for appointment as Monitoring Trustee. On October 4, 2005, on the basis of 2 short Hst of
candidates submine.é by Microsoft and with Microsoft’s agrecment, the Commission appointed
as Monitoring Trustee Professor Neil Barrett, a British computer science expert.

Tnt the meantime, on the basis of an opinion sbout Technical I)ocumer;t'ation pursuant to
the March 2004 Decisfon rendered by the firm, OTR (*Organization angd Technology Resesrch™),
which is an outside expert fizm retained by the Commission to assist i on fechnical issoes, the
Cornmission was concemed that Microsoft might not he complying with the interoperebility
provisions of the March 2004 Decision. Article 24 of Council Regulation 1/2003 grants the
Comunigsion the power to mspose on parties daily penalty payments, not exceeding 5% of the
average daily turnover (revenes) of the patties concerned in the preceding business year, The '
purpose is to compel parties fo put sn end to inﬁing&mant of Article 81 Io: 82 EC Treaty

| following a prohibition decision taken againgt them ;iay the Commission pursnant to Article 7 olf
Regulation 172003 {(see Article 24(1)(a)).
The Commission thus initiated proceedings against Microsoﬁ in order to ensure that
Microsoft is complying with the Decision and, if necessary, to compel its complance. On

November 10, 2005, the Commmission issued another decivion against Microsoft, pussuent to

4 Ordey of the President of the Courl of First Instance of December 22, 2004 in Case T-201/04 R, Microsoft

v Compmission, [2004] ECR, not yet reported,
Ses doe, C (20035) 2588 final.
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Articte 24(1) of Regulation 1/2003 (“the Art 24(1) Decision™}, for failure to comply with the
interoperabﬁity provisions of its March 2004 Iiecision, The Art 24(1) Deciston is the first step
in & procedure that can lead o the fmposition of daily penalty payroents pursuant ic Article 24 of
Regulation /2003, The Ari 24 (1) decision imposed 2 pepzity payment of up to €2 million per
day on Microsoft, commencing December 15, 2003, in the event that it is established that
Microsoft did not comp'ly with Artiele 5(a) and (¢} of the Decision, i.e., its obligations to: ()
supply complete and accurate interoperability information and (i1) to make that.information
available on reasonable terrus, as explained above.

Meanwhile, the new Moenitoring Trustee had been appointed, asstmed his advisory
functions, and submitted reports to the Commission regarding the state of the Technical
Documentation provided to the Commission by Microsoft in response to the Art 24(1) Decision,
In Hght of the Monitarin'g Trustee’s reporis, the Commission, on December 21, 2005, adopted 2
Stamm&n’{ of Objections against Microsoft which took the preliminary view thet Microsoft had
not yet complied with its chlgation to supply complete and accurate interoperability |

mformation. Itis in connection with this Staterent of Objections that Microsoft seeks

documents from Oracle and i"nm in this Court, from Novell, Inc. in the 1.5, District Court for the A

District of Massachusetts, and from Internstional Busindss Machines Corporation (“IBM”) in the
V.3, District Court for the Southern District of New York.

C.  Aceess To Third-Party Documents In Connection With Commission Procaeéings

The Commission’s powers of enforcement in competition law are set out in Covneil
Regulation 172003 (OY No L 1, 4.1.2003, p. 1, a copy of which is attached to the Declaration of
Blizebeth 1. Rogers as Exhibit B).Y Regulation 1/2003 provides specific means for investigating

suspected violations of competition law, including fssuing formal requests for information,

¢ Council Regulation 1/200 replaced Couneil Regulation No, 17/62.
-7




taking oral statements, conducting on-site inspections, and obtaining docurnents from third-
parties, .

1t is weil established in Buropean Comrminity law int general, and competition law in
particular, that the rights of defense and th(;, Tight to be heard of potentially affected entities and
individuals are propetly respecied. As the Buropean Court of Justice has held in ite judgment in
connection with Hoffinan-La Roche Co. AG v. Commission, [19791 BCR 461: “cbservance of the
right to be heard is in all proceedings in which senctions, in particular fines or penalty
payments, may be imposed a fimdamental principle of Communiry law which must be respected
[ '

In line with this jodgment and esiablished cage law of the European Court of Jusiies and
the Court of First Instance, the Cominission has puf in place a number of procedural rules which
guarantes the application of the principle of equality ef. aTINg, tim protection of the rights of
defense and due process in proceedings before the Commission, In particular, in order to enable
any affected party to effectively exercise jts dght of defense in competition proceedings before
the Commission, the Commission has in place procedures for Jitigants to obtain both docoments
held in the Cominission’s file and documents outside of the Commission’s file held by third
p—artics.

The “Commigsion’s file” in a competition law investigation (hercinafter also referred fo
as “the file”) consists of all WWw that have been obiained, produced andfor othepwise

asserribled by the Commission during the investigation p‘hase:.8 Agpcess to the file is granted to

7 Judgrest of the Court of Febmuary 13, 1979 in Case 85/76, Hoffinann-La Roche & Co. AG v. Commission
51979} ECR 461, a copy of which is attached 1o the Declaration of Blizabeth L Rogers as Exhibit &

See Comupission Notice on the riles for access to the Commission file in cases pursuant w Axticles $land
82 of the BC Treaty, and Asticles 53, 54 and 57 of the EEA Agreement and Regolation (BC) No 13942004, OF
20056C 325, 22122005, p. 7 ("Notice on access to file"), at parageaph 7, a copy of which Is attached to the
Declaration of Elfizabeth I, Rogers as Exbibit D, This notice replaces an eadier but similar Commission Notice of
1997 on access w file; see OF (23 of 23.01.1097,
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the assistanice of this Court), the Commission would have been able to exervise appropriately its
discretion, balanci.ng the needs of the requesting party and the intsz-cests of the third party in &
manner consistent with the laws atd public policy of the Buropean Comznunity.

Microsoft argues that the assistance of United States courts is nevertheless needed here
because, “even if the Commission did have the authority to discover docurents from Sun and
Oracle, that would not offer Microsaft a way to obtain evidence related to its defense.” (MS Opp.

at 13) (ernphesis in original). But the laws of the Buropean Comrounity embody a deliberate

decision not to authorize private parties to conduct their own discovery. To the contrary, under

.tha laws of the Buropean Community, private parties must first ask' the Cornission to obtain the
docoments they seek, and the Commission determines in the first instance whether the request is
appropriate. The Commission’s defermination is ultimately subject to appeliate review by the
European courts in order to ensure that the rdghts of the requesting lifigant are protected.’”

If the Comrnission does not act upon a request fo obtain documents from a third-party,
the litigant may eppeal the final decision of the Chmmission to the Coust of First Instance and, if
unsuccessful there, to the Buropean Court of Ilus%ic& Such an appeal could include arpuments
related to procedural irregalarities or breach of fundamental principles of law, such as the rights |
of defense. Thus, if Microsoft had followed the procedure established under European
Cnmmuﬁity law by asking the Commission.to obtain the documents it now seeks and the
Commission had declined to do so, the Commission’s rejection of Microsoft‘s reguest would
ultimately bé subject to review by the Europsan courts. It is the provinee of the Etropean courts,
not the United States courts, to balance Micresoft’s rights as a defendant against the Hmitations

on proot-gathering that are a matter of Jegal and public poli;:y of the Buropean Cornmuonity.

2, A final Commission decision against Microsoft can be challenged in accordance with Article 230 of the EC
Trealy. Cf. Case 60/81 IBM » Commission [1981) BCR-2639,

-10-




TR I L et LTI f b ARSIt T g sAny smmoar s -

B. Mierosoft’s Request Should Be Denied For Important Reasons Of Comity And
Legal Policy. '
The Magistrate's decision here propefy conchides that the subpoenas to Oracle and Sun
should be quashed and thatr
[Tlssues of comity weigh against allowing the discovery in this
case. "Congress did not seek to place itself on a collision coumse
with foreign tribunals and legislatures, which have carefully
chosen the provedures and laws best suited to their concepts of
Htigation.” Jn re Application of Asta Medica, S.A., 981 F24 1,6
(1% Cir. 1992), abrogated (ic the extend it held §1782 included a
- categorical foreign-discoverability requirement) by Intel Corp. v,
Advaneed Micro Devices, Inc., 542U 8. at 259-263, As a matter
of comity, this court is unwilling to order discovery when doing so
will inferfere with the Buropean Commission’s orderly handling of
its own enforcemnent proceedings, (Order Granting Motions o

Quash Sobpoenas and Vacating Prior Order, dated March 29, 2006
{“Magistrate’s Order™.))

No matter how Microsoft chooses to jus'tify it, Micrasoft cannot overcome the fact that its
subpoenas are an altempt 1o end-run the provedures for and Hmitations on proof-gathering
established by the laws of the Baropean Community. Those laws seflect the sovereién
deterrnination of the Buropean Community about the proper scope, availability, and mechanisms
of such proof-gathering. See Intel Corp. v. Advenced Micro Devices, Inc., 342 U8, 241, 264
(2004) (stating that courts may consider “whether the §1782(a) request conconls an attempt to
cireumvent foreign proof-gathering limits or other policies of a foreign country ...
Microsoft's srgament that its subpoenas should be enforted because the Hearing Ofﬁcef
in connection with the proceedings before the Cormmigsion determined that Microsoft wolild be
eptitled 1o the type of documents it now seeks had they been in the Commission’s file (MS Opp.
af 14) misses the point entirely. That argument concermns, at most, issues of relevance and of
Microsoft's right of access to documents on which the {l'}omnﬁs&ian is relying in its decision-

making. By contrast, Microsoft’s subpoenas o Oracle and Sun implicate procedures governing,

~11-




and gubstantive limitations on, the scope of discovery from third-party of dostiments not in the
Commission’s file. Under the Yaws of the Buropean Cormmounity, the Commission is charged in

the first instance with weighing the litigant’s need for such documents against the costs and

" burdens on third parties of being required fo produce them.

Microsoft’ subpoenas ignore the applicable provisions of Buropean law. Its attempt to
side-step the law of the European Commuunity should be rejected for 2 number of related PEASONS. -

1. The Cominission Is Not Receptive To United States Court Intervention.

Perhaps most important, the Commission neither requires nor wanis the agsistance of the
United States courts in this matter, See id. {stating that courfs may consider “the receptivity of
the foreign government or the court or agency abroad to ULS. federal-court fudicial assistance™).
The Magistrate, in her Order, recognizes the significance of this fact as a consideration weighing
against the &iscove.ry Microsoft seeks. (Magistrate’s Order at 5-6.) Althongh Mierosoft
apparently concedes that the Comamission is a “&ibunal” under 28 U.5.C. §1782 (MS Opp. at
16), it arpues thet the Magistrate should pot have credited the views on “receptivity” expressed
by DG Competition in its letter, dated March 13, 2006, from P_hilip Lowe, the Dimctbrﬂcnera}
Competition {a copy of whish is attached ag Bxhibit I to the Declaration of Christopher S, Yates '
in SuPport of Oracle’s Motion to Quash), on the ground that DG Competition does not spealk for
the Cornenission in this matter (MS Opp, at 13), Microsoft is wrong sbout that; the letter from
DG Competition, one of the Commission’s services, does accurately reflect the views of the
Commission. In any event, the Cormmission’s position - fhat it is not receptive to the

involvernent of the TU.S. courts in this matter — is stated clearly here.”

B cttlapy Cg the Authority issued by the Commission in this matter Is atteched fo the Affidavit of Blizabeth I, Rogers
as Exhibit ¥, :
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possession are designed to prwide access to evidence in a manner that is fajy arltd transparent znd
to &énable the Cormmission 1o maintain control over proof-gathering activity in the maters before
it. See Intel, 542 U8, st 261 {maintaining that comity may be an “important touchstone™ of a
district court’s discretion).

Similarly, the Court should not perzit Microsoft to avoid th;e subgtantive lmitations on a
litigant’s acoess to third-party dotumments under the laws of the Buropean Community, See
Advanced Micro Devices, 2004 WL 2282320 at *3 (rejecting petition onder 28 US.C. §1782in
pert becanse it appeared “to be an aitempt to ciretmvent the [Commission’s) decision not to
pursue such discovery”). Besauss the Commission’s procedures are adequate o permit the kind
of discovery Microsoft wants, Microsoft's stated concern — that it ralght not be able to obtain
through the Commission”s procedures all the documents it hopes to obtain ~ js in essence 2
complaint that the deliberats restrictions on a litigant’s ability to-obtain documents from third
perties in proceedings before the Commission are not to Microsoft’s Hking. If Microsoft were to
avail itself of the Commission’s procedure and ask the Commission to obtain the docux;’mnts it
now seeks, the Comimission \&;ouid consider under the laws of the European Community whether

the probative value of the requested documents is sufficient to justify the costs — both to the

~ Cornmission &nd to the producing third party — of obtaining them. This Court should not by
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enforcing Microsoft’s subposnas usurp the anthority of the Cominisgion (and of Evropean conrs
reviewing the Commission’s decision) to make that judgment. "
3. ThePolicy of the Earopean Commuyity To Encourage Third-Pavty

Participation In Enforcement Of The Law Would Be Undermined By
Permitfing Discovery In U.S. Courts,

Binally, enforcing Microsoft's subpoenas would undermine the policy of the Buropean
Community to encourage private entities to participate in the enforcement of the law ~ here, in
enforcement of competition law, The Comumission depends on private parties to bring potentie}
violations to the ettention of the Commission and to provide information to the Commission
when needed.” Given the fime and cost of document collection and production and the costs
assoctated with necessary legal representation, thivd-party discovery can be bordensome and
e?cpansive for the recipient of & subpoena, To the extent that private entities with a presence in
the United States may face the prospect of onerous and infrusive diszovery in the Unfted States,
those entities condd be deterred from aiding the Commission in the futnre, o tm, thé
Cominission's ability to enforce the law of the Buropean Community would be weakened,

This consideration hes particular relevance here, where Microsoft purposts to ssek
documents from Sun and Oracle precisely because Sun and Oracle provided information to

Monitoring Trustee appointed by the Commmission to review Microsoft’s comphance with 2

M While the Suprese Court {n Jusef held that a discovery request under 28 US.C. §1782 would oot be )
eategorically barred whenever the same documents were not discoverable b the relevant foreign jurisdiction, it did
50 on the ground that *Ta} foreizn nation may limit discovery within its domain for reasons peculiar to its own legsl
practices, orlture, or traditions — reasons that do not necessarily signal objection 1o foredgn aid.” 542 U.S. ot 260-61.
In other words, the Supreme Court held only that Iack of discoverability abroad would not precinde discovery under
28 U.S.C. §1732 where that discovery wonld assist the foreign proceedings and is not objected 1 by the forelgn
autharity, I at 262. Here, the scape of dlscoverabitity ander Commission provedures is guided by the )
Commission’s balzncing of the interest of the raruesting party and the intezest of the producing perty. I, 25
Yeiicrosoft might, fear, Micrasoft would be uneble to obiain throuph the Commission's procadures afi the documents
it seeks by its subpoenas, i would ke because of substantive lhroitations on proofgathering Imposed by the law of
the European Community, That lew would be undermined, oot assisted, If this Court were to reguire broader
discovery sought by Microsoft.

15 The Commission's Notice on Leniency — which offers eartel participants confidentiafity in retura for their
confestions of wrongdoing ~ is a primary fHustration of this general policy. Cf Commisston Notice on Immarmity
from Fines and Reduction of Fines in Cartel Cages, OF 2002 C 45, page (3. :
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Commission decision. The participation of Sun and Oracle and other third parties is important in
enabling the Commission t render a reasoned judgment concerning Microsoft’s compliance
with the Commission’s decision that it provide to third parties adequate interoperability
information concermning ity opersting system, The Commission has a substantial interest in
enabling companies lke Sun and Oracle to assist it in such Monitoring activities. To protect that
inferest, it is necessery that fhe Comsmission (subject to review by the courts of the Buropean
Cormmanity) spply its own standards.of access 1o documents, taking into account both the
litigant's need for the documents and the need to protect third-parties from burden and fntrusion.

IV. CONCLUSION

For the reasons set forth herein, the Magistrate’s Order should be affirmed, and the

motions to quash Microsoft’s subpoenes should be granted.

Respectfully submitted,
Commission of the Buropean Communities
Of Counsel: By its Aunorneys, '
A. Douglas Melamed Elizabeth L Rogers
Wilmer Cutler Pickering Fale and Dosr LLP  Wilmer Cutler Pickering Hale and Do LLP
2445 M Sireet, N.W. 1117 California Avenue
‘Washington, Distriet of Columbia 20037-1420  Palo Alto, California 94304 -
(202) 663-6000 {650) 858-6000
Michelle D. Miller, BBO #60898
‘Wilmer Cutler Pickering Hale and Dorr LLP Isf
60 State Street
Boston, MA 02100
(617) 526 6116
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UNITED STATES DISTRICY COURT
DISTRICT OF MASSACHOSETYS

INRE:
APPLICATION OF MICROSOFT
CORPORATION Civil Action 06-MBD-10061 (MLW)
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REPLY MEMORANDUM OF THE COMMISSION OF THE EUROPEAN
COMMUNITIES IN SUPPORT OF NOVELL, INC.S MOTION TC QUASH

‘The Commission of the Buoropesn Communitier {the “Commission™) submits fhis reply to
two recent fitings by Microsoft Corporation (Microsoft™): Micrasoft Corporation”s Response to
the Commission”s Memorandnm in Support of Novell, Ine.’s Motion fo Quash and Microsoft
Corporation’s Reply to the Response of Novell, Inc. Microsoft's contimed efforts fo enforee ifs
subpoena is an attempt to circumvent both the Commission’s procedires and deliberate
restrictions, embodied in the laws of the European Commonity, on a litigent’s aceess o
documents from third parties such as Novell. In order to protect those procedures and the laws
and the policies they are infended to acivance, the Commission sepports Novell’s Motion to
.QnaSh

Uniil fts most recent filing, the foundation of Microsoft’s petition u-ndsr 28 USC. 51782
was hﬁmosoﬁ’s mistaken premise that the Commission Is powerless to obtain the third-party
docruments that Microsoft sseks through its subpoena. Microsoft now concedes that it was
mistaken, {(Microsoft Corporation’s Reply to Response of Novell, Inc. (“MS Reply™) at 1) Asa
result, Miorosoft uow‘ shifis its arpiment and asserts that, déspite the Commission’s clear
authority to request the docursents Microsoft seeks, Micmsoft. nonetheless requires the

intervention of United States counts becanse Microsoft fsell does not have the ebility unilaterally
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{o obtain docume nts fiom Novell, or to compe] the Commission to do so. (MS Reply at 1;
Microseft Corporation’s Response to the Memorandum of the Comanission of the European
Corprumities in Support of Novel}, Inc.’s M()?‘:‘Edn to Quasli (M3 Response’™ at 3.) Bat
Mictosoft’s observation that it has no ability under Buropean Community law fo obtain the
requested docurnents direcily from Novell highlights the flaw in its avgumment. Contrazy to
Microsoft’s argament, the fact that the Boropean Community has decided wof to cmpowsr
litipants before the Commission to obtain directly third-party doouments reflects important law
and policy considerations and weighs heavily against ﬂ:us Cowrt providing the assistance
Microsoft seels, 1t is precisely becanse of that soverelgn decision that tﬁis Conrt showld decline
to permit MicrosoR to circumvent the laws and policies of the Buropean Compmunity.

L ARGUMENT

A Micrasoft™s Inttisl And Revised Responses Are Both Based On
Misunderstandings Of The Law Of The Exropean Community.

Apparently satisfied that it has oblained the docx;ments it seelks in the Commission’s Iile,
Microsoft’s present foons is on obtaining docoments from Novell that are #ot in the
Commission’s file. Unlike the dotuwments in the Commission’s file, Microsoft did not ﬁrs& seek
these documents through estdblished Commission procedure but, instead, argued to this Court
that the Commission lacked the power to obtain documents from third parties. (MS Response at
2) Microsoftnow concedes that any litigant before the Commission who believes documents in
the possesiion of third parties bear on an issus before the Commission mey request that the
Commission seek and obtain those docimments, Had Microsoft followed this procedure (instead
of opting o seek the assistance of this Uouft)’, the Commission would have been sble to exercise

sppropriately its discretion, balancing the needs of the requesting party and the terests of the

! IMierogsoft epparently wnderstands his procedore becanse it hes previonsty requested thet the Comumission

obtabt for itcoples of correspondence between the Trrstec and thisd parfies. The Commission obtained this
materal, put it v the fite, and provided it to Micresoft,
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third party in = manner consistent with the laws and public policy of the ﬁmpﬂm Cdmmunity
discossed below,

Anticipating a hypothetical negative decition by the Comrunigsion, Microsoft fiuther
argues that the assistance of United States courts is needed here because Microsoft *has no way
to reguire the Commission fo request docureents from Novell” (MS Reply ot 1.} Microsoft
simply ignores the fact that the procedure in the Buropean Commumity includes the right of
uitimadle appellate review fo protect the rights of the requesting iit.igamt.2 If the Commission_ does
not act upon such 2 reguest to obtain docwments fom a third-party, the Hiigant may appéal the
final decision of the Commnyission fo the Court of First Instance and, if urzsﬁccessﬁzl there, fo the
Buropean Court of Justice.?

Snch an appeal could inchide argnments related to procedural frregulatities or braach of
fandamentnl principles of law, such as the rights of a defendant to prepare # defense, Thas, if
Microsoft hat:i followed the procedure esteblished woder Buropean Cormmuety law, but the
Cnmx.nissiun had declined to obtai the requested third-pasty information, the Commission’s
rejection of Microsoft’s request Wﬂd ultimately bs open for review by the Buropean courts. It
is the province of the Enropean courts, not the United States courts, fo balance Microsof’s rights
"N defendant against the Hmitations on proof gathering fhat are & matter of legal and public

policy of the Buropean Comronmity.

2 A fingl Comnission decision agninst Microsoff could be chalienged in accordance with Asticle 230 of the
BC Treaty, Cf, Case 60/8Y IBM v Commission [1981] ECR-2639,

3 Microseft's argoment implicitly sugpests that the Commission §s raerely 2 prosecuting authority aod, as
reslt, that Microsoft re%nims the ald of TLE. covrts to cpswe dut process within the Boropean Courts, (See
Microzoft's Reply at 3 (“[TThe Comnission unly requests such dosiments i it denidas that the doouments are
necessary for the Commigsion’s own purposes.™).) To the contrary, the Commission is an institution {and a
“tribuned” voder Seotion 1782), analogons o » regulatory agency hero, such 2¢ the Federal Trade Comimission, that
conducts heasings and adjndicetes eases and whose desisions are subjeot to judicial review.

-3
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B.  Microsofi’s Request Should Be Deried For Important Reasons Of Comity
And Lepai Policy,

No matisr how Microsoft chooses to justify it, Mierosoft's subpoena is a thinly veiled
attempt to circomvent the procedures for and Hmitations on proof gethering established by the
laws of the Boropean Comommity. Those laws reflect the sover;ﬁigu determimation of the
Buropean Coramunity sbout the proper scope, availability, and mechanizms of sack proof
gathering. See el Corp. v. Advanced Micro Devices, Inc., 542 .. 241, 264 (2004) (stating
fhat courts may consider “whother the §1782(a) request canceals an attempt fo circumvyent
foreign proof gathering timiis or other poficies of a foreign country ...}, Microsoft™s suggestion
that its subpoena would not ciroumvent Buropean limitations mexely bécausa the Hearlng Officer
detesrnined that Microsoft would have been entitled to the doctments it seeks had they besu in
the Commigsion’s file migses the point entirely. (MS Reply at 2.) Relovance aside; Microsoff™s
sulbpoena not only avoids imitation the Comuission may place on the scope of third-party
docnment requests, but innportantly also avoids the manmer fn which & litigent obtaing third-pacty
documents vader the law of the Buropean Cormmunity (e, that the docements aré 'xequ;asmd and
pursued by the Comraission rather than by the Hifgant).

This atternpt by Microsoft to side-step the law of ﬂlt;, ﬁmwsm Commprunity shonid be
rejected for a munber of related reasons. Perhops most important, the Commission neither
freguires nor wants the assistance of the United States courts in this matter. See id. (stating thet
courts may consider “ﬁre receptivity of the forefgn government or the court or agency abroad io
US. federsl-oonrt jndicia] assistmee™), As Microsof; pow ademits, fhe Commission has the

antherity to obtain the requested documents and exercises that anthority as appropriate to

‘maintain control of the proof pathering practices in matters before it. Mitrosoft also concedes

that the Commission s & “tribunal™ under 28 US.C, §1782, (MS Reply at 2), and, as such, wdar

Intel and other cases, the fact that the Comumission opposes this Cowrt’s Intervention in this
-4,
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protess warrants sthstantial deference. See, g, Advanced Micro Devices, Inc, v. Ir-zfel Corp.,
Civ. A No. 01-7033, 2004 WL 2282320 at +2 {ND. Cal. Oct. 4, 2004) (denying application for
discovery under 28 U.S.C, §1782 because the Commission had the authority to obtain the
requested dissovery on itz own, qhose not v, and clemdy stated that it was not receptive to
 judicial assistance from United States couts), Todeed, pormitting Microsoft to enforoe the
subpoena in the face of the Commission’s stated opposition would undermine the very purpose
of 28 UL.S.C. §1782 by interforing with, zather than assisting, « freign proceeding, See fn re
Motter of Application of Sohmitz, 259 F. Supp. 24 294, 298-269 (S.DN.Y. 2003), 4 d, 376 F.3d
73 (24 Cix. 2004) (denying request under 28 TL3,C. §1782 in part becanse of the German
suthorities’ clear opposition).

Microsoft shonld not be permitited to jgnore the Commission’s established prosedares for
obtaining documents from third purifes, The Commission’s proceduures for providing access to
thixd-party dowmuments not originally In the Corrmizsion’s possession are designed fo provide
access to evidence in 2 manner that Is foir and mﬁspamnt, while fespacting a third party”s right
o confidentiality, and to maintain control over proofgathering activity in the matters before it.
Erinciples of comity reqnire that thoss procedures be respected. See Jurel, 542 U8, st 361
(maintaining that comity may be an “important tonchstone™ of a district court’s discretion).

Bienitarly, the Conxtshould not permit Microsofl to avoid the sabstantive Hmitations ona
Titigant’s access to third-party documsnts imder the laws of the Buropean Commuuaity. See
Advanced Micro Devices, 2004 WL 2282320 at *3 (rejecting pefition under 28 U.S.C. §1782 in
part becang e it appeared “fo be an attemipt o circumvent the [Commission’s] decision nof fo
pursue such discovery™). Becanse the Commission’s procedures are adequate to permit the kind
of discovery Microsoft wants, Microsoft’s stated concem — that it might not be able to obtain
thrqugb the Commission’s procedures all the documents it hopes fo obtain— isin SE5EN0E 2

“5.
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complaint that fhe deliberate restrivtions on a litigant’s ability to obtain doéuments from third
parfies in proceedings before the Commission are different from the restrietions on discovery in
Vnited States cotwrts and are not to Microzoft’s lking, If Microsolt were to avail ftwelf of the .
Commission’s procedure and agk the Corission to obtain the ducuments it now seeks, the
Commigsion would consider, mder the law of the Buropean Commumity, whether the probative
value of the reqoested documents is sofficient to justify fhe costs —both to the Commaission and
to the producing third party — of obtaining them.* This Court should not by enforcing
Microsoft’s subpoens usarp the suthosity of the Commission (and of Buropesn courts reviewing
the Cornupission’s decision) fo make that judgment,

Finally, enforcing Microsoft’s subpoena has the potential to indsrmine the policy of the
European Commrunity fo encoirage private entities fo parficipate In the enforcement of the law —
hm; in enforcement of corapetition law. The Cormumission depends on private parties to bring
potential violations to the attention of the Commission and fo provide information ta the
Commmission when needed.® Given the fime and cost of document collection and production and
the costs associate-d with necessary legal ropresestation, third-party discovery can be burdensome

and expensive for the subjects of the subpoena. To the extent that private enfities witha

4 ‘While it argues that the Hewaring Officer hes sald penerslly that fhe “fyps” of docmments Micmsoﬁmqucsé

are relevant to the Corpmission*s proceeding (Misrosoft Corporation™s Opposttion to Motion to Quash Subpoena
Dances Tecnm to Novell, Tow: st 8), Microsoft bas offered no teason to belieye it is on suything but 2 “fishing
expedition.” Misrosoft hag not deseribed partiowlar responsive doruments that Novell has o explained the
relevagcee of such dotwments fo it defense. .

¥ Whilo the Supreme Cowrt in Irre held that 3 discovers request inder 28 U.5.C. §1782 would noi be
categorically barred whenever fhe same Socuments were not discovesable in the relevant foreign jarisdiction, it Gid
£0 071 the ground that "fa] Soreign nation may limit discovery within its domaln for masons pemiliar fo its own lega]
practices, caliure, or raditions — rersony Heat do nornecessarily sigeal objection fo foreign pid» 542 U.E, a1 260-61.
In pther words, the Buprame Court held only thet Inck of discoverability ebroad would nbt preslude discovery under
28 U.8.C. §1782 where that discovery wotld assist the Foreign procsedings and is not ubjected to by the forelgn
authority. K, at 262, Here, the scops of discoverability ynder Coremission procedutes is guided by the
Cormmission’s bilancing of the interest of the requesting party and the hnferest of the producing party. If, as
Microsolt might fear, Microsoft would be mmable to obtain through the Comudssion’s procedures alf the documents
itseeks by ifs subpoena, it would be breanse of substantive limitations en proofgathering imposed by the law of the
Burepsan Cormmoaity. That law would be underminet, not assisted, if this Conri wern to requive broader discoveryr
sought by Microsoft,
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presence in the United States may face the prospect of onerons and intrusive discovery in the
United States, thoge entities couid be deterred from aiding the Commission in the futore, In fam,
the Comuission’s sbility to enforce the law of the Baropean Commmmity wonld be weakened,

This consideration has particular relevance here, where Microsoft purports to seek
dovesnents fom Novell precisely becense Novell provided information to a Monitoring Trustee
appointed by the Comenission to review Microsoft’s compliance with & Commission decision.
The participation of Novell and ofher fhind parties Is important in enabling the Commission to
rendera reasoned judgment concerning Microsoft’s compﬁancé with the Commiission”s decision
that it provide 1o thixd parties adequate Interoperabilily inforation concerning its operating
system. The Commission has a substantial intexest in enconraging copmpandes ke Novell to
assist it in such Monitoring activities. To protect that inferest, it is necessaty that the
Coramission (subject to review by the courts of the Buropean Community} apply its own
standards of access to documents, taking into aceount the other parties” interests of
confidentiality. Under the applicable lawr, described above, it is the Commission ftself ~ not the
Litigant — that purstes requests fo third parties for production of docnments.
IL CONCLUSION ) .

For the reasons set forth herein, Novell’s Motion 1o Quash the subpoena should be

granted.,

The Compvission’s Notice on Lemency— which offers carte] participants confidentiality I retorn for their
confessions oﬁ‘wmngdmng— isa prmy ilhasteation of this generd policy. Cf Commission Nofice on Imommity
from Fines end Rednotion of Fines in Cartel Cages, OF 2002 C 43, sage 03.
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L UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS

N RE: )}
)
APPLICATION OF MICROSOFT )

CORPORATION Y} Civil Action 06-MBD-10061 (MLW)

. ) ‘

o )
)}
)

MEMORANDUM OF THE COMMISSION OF THE EUROPEAN COMMUNITIES
IN BUPPORT OF NOVELL, INC.’S MOTION TO QUASH

The Commission of the Buropean Communities (hereinafier “Buropean Commission” or
“Commission™) respectfilly submits this Memorandurm in support of Novell, Ins.’s (*Novell”)

' moéon to quash the subpeena served by Microsoft Corporation (“Mieresoft”). The European
Comraission respecifully submits thet denying Movell’s motion to quash and permiﬁing the
discovery requested by Microsoft would contravene principles of international comity sivce, in
this case, the Commission is pof receptive to the jndicial assistance sought by Microsoft pursuant
to 28 ﬁ.S.C. §1782 and, indeed, believes that enforcement of Microsoft's subpoena would pose a‘

serious risk that the Commission’s rides and procedures concerning competition law

enforcement would be ciromnvented.

I  INTRODUCTION

A. Backgroand On the Institational Stracture of the Commission And its
Decision-Vaking Process,

The Buropean Commission will first provide a brief explanation of the institutional

structure put in place by the relevait International treaties and agreements that established the

European Union. For purposes of the present proceedings, the relevant treaty is the Treaty

UBIDOCE S5 T6vE
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esteblishing the Furopean Community (see consolidated version in OF C 325, 24.12.2002, p. 33.)
The main instintional provisions of this Treaty may be summnearized as follows.
The Member States have agreed to fuznsfer a largs part of their soversign powers in many

areas to the European Community. The competences transforred are exercised by the Buropean

Parliament and the Council of Ministers acting as co-legislator on the basis of proposals

subraitted by the Buropean Commission. The Buropean Cominission, which is one of the "
institutions of the Buropean Community, is its basic executive and administeative organ. Among
its functions s to ensure the effective enforcement of and compliance with the provisions of the
Treafy, a role which is referred to as the “guardian of the Treaty™ (see Article 211 of the EC
Treat)'): The Conumission’s responsibilities within the organizations] struotare of the Buropean
Community extend to 2 wide range of subject areas, Functionally, the Comtnlssion’s powers
mnchide proposing legislation, managing and boplementing Bwropean Union policies, budget and
law enforcement. In a mamber of areas, the Commission has b&enl granted powers t'é enforce
directly the Treaty regulations and decisions promulgated pursuant to i

Although it has no legal personality H#self, which is vested with fhe European
Cominunity, the Cormraission is also entrusted with the tesk of representing the Fimopean
Community on the international stage, inclu@ing in contexts of litigation like in this case where
the E-urope:a;n Commuaity’s interé:si:s are at stake or likely o be affected.

With repard in pariicular to competition law and policy, the Treaty conferred on the
Commission substantial decision-making powers. Through the Directorate-General for

Competition (hereinafter “DG Competition™), which is one the of the Commission’s internal
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depmmeuts‘, the Commission enforces the Treaty’s provisions relating to competition law.
These provisions intlnde, in particular, Article 81 {relating to anti-competitive agreements,
including carfels), Article 82 (relating to abuse of dominant position), Article 87 (relating to
market-distorting state aid}, and specific legislation regulating concentrations of undertakings
with Community dimension (i.e. mergers).
B.  Microsoif’s Applicafion For Discovery Before The District Conrt.”
The Buropean Commission has been Informed that on March 3, 2006, Microsoft filed an

ex parte application pursuant to 28 U.8.C § 1782 in this Cowt reguesting the Court to endorse a
subpoena fo Novell fo produce documents, The Comnmission bas also been informed that the
Court issued an order on March 7, 2006, wﬁhoﬁzing Microsoft to serve the subpoena and
authorizing Novell to file a motion to guash. The Commission has further leamed that the Court
peld a hearing on March 28, 2006 and provisionally ordered Novell to produce certain of the
documents requested in Microsoft's subposna. On March 30, 2006, pursuant to the Court’s
instriction, Novell and Microsoft agreed that the scope of Microsoft's subpoena to Novell wonkd
be modified fo request the following:

“Novell shail produce all non-privileged documents in its

possession, custody or control ag of the date of service of the

original subpoena on Novell, that copstituie or summarize |

communications between Novell, the Commission, the Monitoring

Trustee, OTR or any other third party known or believed by Novell

o have been retained by the Cormmission, relating specifically to

or referenving the subject matter of the SO, namely Microsoft’s

compliance or alleged fallure to comply with its obligations under

Articles 5(=) and (0} of the 2004 Decision to provide complete and

aceurate fochuical documentation embodying the Interoperability
Information.”

} DG Competition, a5 an Internal department of the European Cominission, has no power to act mitonomously, The
actions and Jaw enforcement activities it wndertakes are carried ont under the prior authorization and on behalf of the
Buropean Commissien, the Commission being the decision making orgar of the European Comnmunity i areas of
competition law.

w3
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The Commission also has been informed that the Cowrt suspended issuing its provisional
order of March 28, 2006 until April 6, 2006 to offer infer alia the Commission an opportunity to
authoritatively present its position on Microsof's {revised) discovery request.

The Buropean Commission is grateful for this opportunity and, by the present
Memorandum, would like to state itz position auﬂmritatiyely on Microsof¥’s discovery request
and Novell’s smotion to quash.” The Commission believes that Microsoft’s request taises very
important issues and problems of law and‘policy, in parficular as regards the enforcement of the
nlles oo acossy to material in the Commission’s fie and rights of a defendant in the
Commission’s antitrust inves.tigaﬁons.

IL FACTUAL AND LEGAL BACKGROUND

A, The Framework 'Within Which The Enropean Commdssion Carvies Ont s
Antftrast Investigations.

The Commission’s powers of enforcement in competition law are set out in Council
Reéufaﬁoﬁ 12003 (OF No L 1, 4.1.2003, p. 1, a copy of which is attached asExhiI;it B).}
Regulation 1/2003 provides speeific means for investigating suspected infringoments of
competition law, notably by issuing formal requests for information, taking oral staternents,
conducting on-site inspections, ste. Regulation 1/2003 is further .implegnentad by Cornpission
ch’ule;tion No. 77372004, which sefs out more precise rules governing certain procedural issues
in competition law enforcement before the Commission.

It is well established in Buropean Community Taw, in general, and competition law, in
particudar, that the rights of defense and the right to be hemd of potentially affected entities and
Individuals are properly respected. As the Baropean Court of Justice has held in its judgment in

connection with Hoffiman La Roche Co. AG v. Commission, 119791 ECR 461: “observance of

# & copy vithe Authority issued by the Commission in this mutter is aftached hereto as Exhibit A.
? Council Regulation 1/200 replaced Counsil Regulation Ne. 17/62.
4
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the right to be heard is in ali proceedings in which samctions, In particular fines or penalty

payments, may be imposed a fundomenial principle of Compumity law which must be respected,

o1

In Iine with this jndgment and established case Jaw of the Buropean Cotirt of Justice and
the Conrt of First Instance, the Commission has put in place a number of procedural rules which
guarantes the application of the principle of equality of arms, the protection of the rights of
defense and due process in proceedings before the Commission. o particular, the rules on
access to material in the Commndssion’s file were adopted for the purpose of enabling potentially
any affected party to effectively exercise their rights of defense in Commission competition
proceedings.

The “Commission’s file” in a competition law Investigation (bereinafter also referred fo
as “the file™) consists of all documents, which have been obtained, produced and/or otherwise
assemibled by the Commission, during the investigation phase.” Access to the file is granted to
adversely affected parties In procecdings before the Commission. The access s granted to al}
doﬁments making up the Compission’s file, with the exception of internal decuments, basiness
sectets of ofher entities or other confidential information.® This access is grented after a |
Statemnent of Objections has been addressed to the party coneerned seiting out the Commission’s

provisional findings from the investigation concerning 2 potential violation of the competition

* Judgment of the Court of February 13, 1979 in Case §5/76, Hoffinepn.12 Rocke & Co. AG v, Commission [19797 |
BCR 461, & copy of which Is atlached as Exhibit C.
See Commission Notice on the rules for access to the Commission file in cases pursuant to Articles Bland 82 ofthe

EC Treaty, and Articles 53, 54 and 57 of the EEA Agreement and Rogulation (EC) No 13972004, OF 2005/C 323,
,22.12.2003, p. 7 ("Notice on acpess to file”), at paragraph 7, o copy of which s aftached as Exhibit D, This notice

replaces an earller but similar Commission Notive of 1997 on zoress to file; see OF C 23 of 23.01.1997.

® STyternal documents”™ can be neither inctiminating nor exculpatory. They do not constitute pert of the evidenoe on

which the Commission can rely in its essessment of 2 case, Thus, the parties will not be granted access to intemal

documents in the Compeission fite. Given their Jack of svidential valve, this restriction on access 10 interns]

documents does pot prejudice the proper exercise of the parties’ right of defense. See Commission Notice vn acosss

to fils, at peragraph 3.1,

-5
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rules,” Obviously there are certain Iimitations to aceess. The Buropean Court of Fustice has
confirmed that “the Commission is alfowsed to preclude from the administrative procedure
evidence which has no relation to the allegations of fact and of law in the Statement of
Obfections and which therefore ‘ha.s* no relevance to the investigotion. " ®

‘Where an adversely affected party believes that the Commission’s Services {i.e. in this
case DU Competition) have erroneously or unlawfnlly witﬁheld documents which ave necessary
for #ts defense, it may make a request 1o the Hearing Officer for a decision to enable it to bave
aoeess fo such ;iomimants. The Hearing Officer is responsible for safegnarding the rights of
defense of the parties concemed in Commission proceedings.” The Hearing Officer, from
adsninistrative and finctional points of view, is pot an official of DG Competition. He or she is
independent end directly attached to the office of the Commissioner in charge of competition
poticy.*® The Ii;earing Officer reports to the competition Commissioner and ultimately the
C.omissian. | .

The Hearing Officer, once properly seized of a request by an interested party, has the
power to decide inter alia whether to grant or refisse access to the documents sought, A decision
by the Hearing Officer to authorize or not to authorize the disslosure of cortain documentsto a '
parfy concemned is ultimately susceptible to judicial review by the Court of First Instance and the
Furopean Court of Justice. Similarly, an entity which considers that certain of the documents in
the Commission’s ﬁie contain its business secrets that should not be disclosed to the defendant

seeling access, can appeal directly & decision by the Hearing Officer authorizing access to the

7 See Notice an notess to file, supra, at puragtaph 10,

¥ Ser Judgment of the Court of Justics of Jemuary 7, 2004, in Joined Cages C-204/00 B, C-205/00 P, G-211/00 P, C-
213/00 B, C-217/00 P end C-219/00 P, Aslborg Portland, [2004] ECR, not et reported, at paragraph 126, e copy of
which is aftached as Exhibit E. -

¥ Ser Articles 1 and 8 of the Commission Decision of May 23, 2001 on the terms of reference of hearing offivers in
certein competition provecdings, OF 2001 L 182, 19.6.2001, p. 21 (bereipafier “the Hearing Officer Declsion™).
Currently, thers are two persons serving as Hearing Officers,

W See Article 2 of the Hearing Officer Declsion, swpre.

- -
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Court of First nstance and the Buropean Court of Justice.’!

Docements obtained through access to the file cannot be used for any purposs other than
the proceedings applying competition law before the Cmnmission or in proceedings before the
Ruropean courts, This safeguard is contained in Article 15 of Regulation 773/2004, which
stipulates that docoments obtained through access to file may only be used "f...J for the
puyposes of judicial and administrative procedures for the application of Artices 8! and 82 of
the Treaty.” Fm‘ﬂwnnsre,‘ the Europeag Commissign Notice on access to file states that:

*“Should the information be uzed for a different purpose, at any
point in time, with the involvement of an oniside counsel, the

Cormission may report the incident to the bar of that counsel,
with a view to disciplinary action.”*

¥t is important to note that the Commission makes that obligation and the attending sanctions
clear in a standard letter to all concerned and their counsel, when addressing to them a Statement
of Objestions and providing access to file.

B. The Proceedings Against Microsoft Parsuant To Article 24 of iiegulatiﬁn
1/2003.

On March 24, 2004, the Commission adopted a decision in Case COMP/C-
3/37.792 - Microsoft (“the Decision™), in which it concluded that Microsoft had abused its
dorninant position in PC operating systems by:

« refuéing to provide interoperability jaformation necessary for competitors to be
able to effectively compete in the work group server operating system market, and

o (ii) tying ifs Windows Media Player with the Windows PC operating system.
The Cornmission imposed a fine 0£€497,196,304 on Microsoft and ordered it to bring the
ghove-mentioned infingements of Article 82 EC to an end {Article 4 of the Decision),. In

particular, the Decision ordered Microsoft to supply interoperability information to interested

H aee Article ¥ of the Hearing Officer Dectsion, supra.
** Commission Notioe on access to file, p. 7.
-7
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undérszkings onreasonable and por-diseriminatory terms and conditions (“the in’rerbpm:abﬂﬁy
remedy”, Arficle 5 of the Deciston), and to offer a full functioning version of its Windows PC
operating sysiern which does not incorporate Windows Media Player (“the tying remedy,”
Article 6 of the Decision). '

The Dacigion algo provided for the estsblishment of « mechanism to monitor proper and
accurate implementation, includiog the appointment of a Monito‘ring Trustes, whose role is to
provide expert advice to the Commissic;n on Microsoft’s compliance with the Decision.
Microsoft was granted a deadline of 120 days to implement the interoperability remedy, and &
deadline of 90 days to implement the tying remedy.

The obligations imposed by the Decision on Misrosoft were suspended, pending the
Court of First Tnstance’s consideration of Microsoft’s request for interim measures, Misrosofl’s
application for interfm measures was, however, dismissed by the Pregident of the Comrt of First
Instance on December 22, 2004.1% Consequently, Microsefl is ender an obligation 'io corply
with the Decision without delay.

On July 28, 2005, the Commission adopted another decision concerning the monitoring

mechanism contained in Article 7 of the Decision. ™ The July 2005 decision sets out, in

' particular, the framework under which the Monitoring Trustee, mentioned earlier, will work.

Subsequént to this July 2005 decision, the Commissior; is:;vitcd Microsoft to put forward
candidates for appointment as Monitoring Trustee. On October 4, 2005, on the basis of a shost
list of candidates submitted by Microsoft itself, the Cormission appointed as Monitoring
Trustee by common agrestoent with Microsoft, Professor Neil Barrett, a Brifish computery

sCience expert,

¥ Order of the Pregident of the Court of First Instance of December 22, 2004 i Case T-201/04 R, Microsoft v
ommission, [2004] BECR, not yet reported,
Se doc. C (3005) 2988 final,

-B-
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It is important to clerify at this stage that Article 24 of Council Regulation 1/2003 grants
the Commission the power fo Impose on 'parﬁas daily penalty payments, not excesding 5% of the
average daily turnover of the parties concerned in the preceding besiness year. The purposs is to
compel parties fo put an end to infringement of Asticle 81 or 82 BC Treaty following a
prohibition decision taken ageinst them by the Commission pursuant to Article 7 of Regulation
172003 (see Axticle 24(3)a).

| In this confﬂxt;. the Commission, on the basiy of an opinion on the Technical

Documentation from the firm, OTR (“Organization and Technology Research™), which is an
outsids technical expert firm retained by the Commission 1o assist it on technical issues, decided
0 open proceedings apainst Microsoft in order to compel it to cornply with its oblgations
stemaming from the Decision. Conseguently, on November 16, 2005, the Commission issned
another decision agrinst Microsoft, pursnant 1o Article 24(1) of Regulation 172003 (“the Art
241} Decision™), for failare to comply with the interoperability pravisions of its Méxch 2004
Drecision. This November 2005 decision is the first step in a procedure leading to the imposition
of dajly pepalty payments pursuant to Article 24 of Regulation 1/2003. By means of this
November 2005 decision, & penaliy payment of up to €2 millon per day was Inposed on
Microsoft, from Decenaber 15, 2005, in the event that itl_is gtstabiished that Microsoft did not o
comply with Article 5(2) and (¢} of the Decision, i.e. its obligations to: (i) sﬁppiy complete and
acerate interoperability information, and (i) to make that information available on raason;ble
terms, as explained earlier,

¥n the meantime, the Monitoring Trustee had been appointed and assumed his advisory
fimetions. ¥ Hight of ks reports on the state of the Technical Documentation provided fo the

Commission by Microsoft in response to the Art 24(1) Decision, the Comunission, on Deoember

-0
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21, 2005, adopted a Staterent of Objections against Microsoft. This Diecersber 2005 Statement
of Objections fook the preliminary view that Microsoft had not yet complied with its obligation
to supply complete and accurate interoperabifity information. A hearing was held &t the request
of MicrosoRt o March 30-31, 2004 on the objections raised in the December 2005 Staternent
concarning comphance with the inferoperabitity remedy. '
oI ARGUMENT h
I Intel Corp. v, Ad.vi'mcéd Micro Dévices, Inc.‘, 542 'U.8. 241 (2004), the Uniﬁ;t;é Statss
Supreme Court articulated the factors that a Court shonld consider when it rules on an
application pursuant to 28 U.8.C. § 1782(a). According to the Supreme Court, a District Court
may inter alia take into account: “the receptivity of the foreign government or the court or
agency abroad to U.S. federal-cowrt assistomce, ” and also “whether the § 1782(a) request
conceals an eitempi to cirewnvent foreign pmojlgaﬁwrz‘ng restrictions or other policies of a
Jforetgn country or the United States.” (Id. 2t 264) (emphases added). ‘

The Commission respectfilly submits that, in this case, it is not receptive to U.S. federal-
court assistance for essentially two reasons: (1) the Comrmission does aot reguire assistance from
the United States federal courts under 28 ULS.C. § 1782(3,'} because the Coromission has the
power to lawillly Pbtain from Novell all d;)cuments relevant to s investigation; and (2)
}\./ﬁemsoﬁ’ g discovery request wnder 28 US.C. § 1782(m) is seen rather as ap attempt to
circurovent established rules on access {o file in proceedings before the Commission.

A There Is No Need Here For United States Federal Court Assistance.

Tt should first be poted thet, contrary fo what is suggested in the Cowt’s preliminary order

of March 28, 2006, the Compiission bas the legal power, under Article 18 of Council Regulation
No 1/2003, to “require underiakings and associations of undertolings to provide all necessazry

informeion” whether or not they are the target of an investigation or suspected of an
18-
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infringement of the competition rutes. Indeed, the Commission has such powers and exercises
them very frequently. If the parties or third parties do not provide the requested information, the
Commission ¢am order and has many times in the past ordered production and hnposed heavy
fines, under Article 23 of Regulation 172003 (and Article 15 of the preceding Regulation 17/62),
'in order to indoce compliance.

The Commissi;m has made use of its powers to gather information and obluined from
Novell the information whii;h it-deemed relevatt in the present proceedings. More precisely,
Novell was one of the compardes which evaluated the technical documentation provided by
Microssft in regard 1o the inferoperability remedy. Following this Srst evaluation, the
Compission addressed a request for information, pursnant to Article 18 of Regulation No.
if2003, to Novell on October 4, 2005. Novell responded to this request on October 13, 2005,
The information gathered by moeans of this request was relied upon in the December 21, 2005
Statement of Objeciions addressed to Mic_rosoft,ls

Thig; information gathering power of the Commission, under Asilcle 18 of Regulation Ne.
172003, does not and di& not depend on Novell being a party to the Ceﬁmksion procesdings
against Microsoft. Novell is in any event an “inferested third'pax‘cy,” pursuant to Article 13 of
Regulation No 773/2004, in the proceedings against Micmsoﬁ. Moreover, Novell, as an
“ingerasted third party,” waé also h’earzi at the oral hearing held at the request of Microsoft on
March 30-31, 2006.

In snm, the Commission has all the power to request any information from Novell or an:y
other third company at any titne t}'mt is relevant o the proceedings in the Microsoft case.

Therefore, the Cormission suthoritatively submits fo the District Court that it does not need, in

¥ See paragraph 22 of the Statement of Cbjections. For the precise formuletion of the qricstions rafsed, see footnote
23 of the Statement of Objections.
11
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the present cass, judicial assistance fiom the United States federal courts under Section 1782(a).
Indeed, the Commission has already exercised these powers in the present case 10 gather from
Novell all the information it deemed necessary in the context of the relevant proceedings in the
Microsoft case concerning the interoperability remedy.

B. Ordering Discovery Weonrld Circumvent The European Commuuity Rules On
Aeccess To File . .

In the Commission's view, a discovery request vnder 28 U.S.C. §1782(g) relating 1o an
ongoing investigation risks circumventing the established rales and procedures applicable to
aceess to file in proceedings before.the Buropean Commmission chiefly for the foiiowiag TEASONS.

i Microsoft's righis of defense ave adeguately protected by the applicable
Eurgpedan rules on dccess to file,

The Commission subxoits that Microsoft’s rights of defense, in relation 1o the objections
ratsed fn fhe December 2005 Statement n;f Objections for fafhwe to comply with the
interoperebility remedy, are adequately protected by the existing roles on access to file that are
routinely applicable to all parties subject to such compefition law procesdings before the
Faropean Cotamission.

Indeed, once it received the above-mentioned Staterment of Objections, Microsoft
requested access to the file and to the docoments ideniified in the aonex to the Statement of
Ohbjections, meluding all the documents exchanged between the Commission services and the
Monitoring ’l;rustee and all the documents exchanged beiween the Commission’s Services and
the company OTR in relation to all matters covered by the Statement of Objections.'S By letter
of January 30, 2006, Microsoft requeste{-i further aceess to the Commission’s file pertaining to
the correspondence between the Commission, on the one hand, and third parties such as the

companies Sun, Oracle, IBM and Nowell, on the other hand. Purthermore, Microsoft requested

16 5. ywaf] from Jean-Yves Ar, Microsoft's Director of Competition EMBA, of December 23, 2005,

URIDOCS 5597689
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access to file reflecting the discussions that have taken place between third parties, in particular
Sun, IBM and OTR, and the Monitoring Trustee.!”

Foliowing Microsoft's request, the Hearing Officer took the position that the
correspondence between the Commissions” servicos, on the one hand, and the Monitoring
Trustee and OTR, on the other hand, constitute internal docoments which, secording to the
applicablfe: rules and provisions explained earlies, are in prineiple not awessiblé ic- Microsoft.!?
By contrast, after confidentiality waivers had been provided by those undertakings participating
as third parties, Miczosoft was given timely acoess to communications between the Comsnission
and those third parties that related to the issues raised in the Statement of Objections of
December 21, 2005."

The Commission has;, therefore, .given o Microsoft access to all third party
documentation in its possession, w0 which Microsoft is lawfully entliled. However, by lelter of
March 2, 2006, Microsoft specifically requested to have further access to “any mar'erf.ai
submitted by its adversaries 10 the Trustee and OTR.” 20 .

In order 1o verify whether this further regnest by Microsoft was weﬂ—foﬁncled, the
Commission asked the company OTR and the MonfHoring Trustes to disclose and fransmit fo the
Commission any documerds they had received directly, without the Commigsion’s knowledge,
Brom third perties or from Microsoft in carrying out their respective duties, as well a5 any

minutes they may bave takea ps regards communications with. third parties or with Microsoft.

1 Letser from Microsoft's counsel Lm Forrester to the Hearing Officer of Jenuary 30, 2005,

¥ Correspondence between the Commission and the experts Is only rendered accessible if it 1 necessary for
understanding the methodology applied in the experts® reports or for testing their techuical correctuess. Accordingly,
the Hearing Officer took the view that one piece of this correspondence was indispensabie for Microsoft’s defense
end ensured that agcess was effectively granted ot .

19 eter from the Heering Officer to fan Forrester of Februsry §, 2006, a copy of which is atfached as Bxhibit F.

1 etter from Georg Berrisch, Micwosoft's counse), of March 2, 2006, a copy of which is atteched es Exhibis @,

-13.
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Jjudicial review. Therefors, Microsoft’s application under Section 1782(z) does not appear fo be
4 pendne and reasonable request, but rather an atfempt to circumvent the rules on access fo file
which are rowtinely applicable 1o all parties in proceedings of this nature before the Cornmission.
2. There iy a serious Fisk that graming the discovery requests to Microsoft
under 28 US.C. §1782(a) reloting fo an ongoing artitrust Investigation is
afftrmatively hormfid to the Commission’s sovereign interests.
The Commiss‘ion further sﬁbn:ai‘:s that the discovery requests made by Microsoft under 28
D.8.C. $1782(s) Srom ofher parficipants in the Commaission’s proceedings, if granted, would
seriously compromise the Commission’s powers of investigation and competition law
enforeement.
First, the Commission submits that there 1s a potential risk of subversion of the regulatory
Hrnits on an antitrugt. defendant’s access to file containing information which the Commission
gathers In its investigaiion. Those limits are lawfully imposed by the Earopean Comounity, in
the exercise of its sovereign regulatory powers in its territory and pursuant to the public interest.
Indeed, as a gme:ré& rule, the Commission is bound by an obligation of confidentiality which
exists vnder the EC Treaty, # and which appHies inter alia to pro’ceot confidential information and
business secrels obtamad from entifies and individuals under its information-gathering powars
As g result, there are ,cert‘am slements of the Comamission’s files {as e?cpiamed, internal
documents, commercial information and business secrets) to which a defendant is denied aceesé, '
typically by way of appropriate redaction.”® Should defendants in antifrust investigations before
the Commission be granted discovery requests under 28 U.S.C, §1782(a), there would be a
serious rigk that the confidentiality Hmitafions resulting Som the rules on sccess to file would not

be fully respected, for example where the relevant United States rules concerning confidential or

. o See the Treaty Esteblishing the Buropean Cormunity, Article 287,
% Gen Sections TV B. and ., patepraphs 39-49, of the Comalssion’s Notice on acosss to file, supra.

-15-
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otherwise privileged documents differ from those applicable in the European Community, The
careful balance to be cerried out on the basis of the facts of each individual proceeding betweent
the defendant’s right o acoess to file and the information provider”s right to confidentiality could
be seriously jeopardized. In the same vein, the protection space for internal Commission
deliberations, contributing 1o the quality of the decision malking, could be jeopardized should
internal Commission docursents be disclosed to parties through collateral proceedings in the
United Stsies couris.
Second, the rules governing the conduct of compefition law proceedings before fhe

. Commission irapose restrictions on the purposes for which the documents obtained through
access 10 file can be used. As explained, Article 15 of Commission Regulation 773/2004

, stipulates that documents oblained through sccess to §1e may only be used .. ] for the
purposes of judicial and administrative procedures for the application of drticles 81 and 82 of
the Treaty.” Furthermore, the Comn'_:ission‘s Notice on access o file states that: “L’:i’kould the
information be used for a different purpose, at any point in time, with the involvement of an
outside counsel, the Conmission may report the Incldent to the bar of that counsel, with a view
to disciplinary action.™® As already explained, the objective of these provisions is to sanction
uniawful use of the information obtained, in view of the public interest (efficient law
enforcement) and the suﬁstarrﬁal economic interests i stzke. Therefors, fhe Commis;sion submits
thet there s a serious rigk thet the documents, which are subject o a discovery request under 28
U.8.C. §1782(2), may not be protected at all or not protected 1o the same exient by the ules

appliceble in other jurisdictions. This is another likely scenario in which the specific rules on

% Commission Notice on the rufes for access to the Comynission file in cases pursuant to Articles 81 s0d 82 of the
BC Treaty, Articles 53,54 and 57 of the EEA Agreement and Counc Regulation {EC) No139/2004, in O 200510
325, 72.12.2005, p. 7.

.16 -
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atcess to file that the Commission has lawfufly placed on defendants subject to competition law
enforcement in the Buropean Comnmnity could be ciroumvented.*”

Third, a Commission decision granting or refising acce'ss o fileto adefendant ina
cotnpetition law case s subject to judicial control by the Court of First Instance and the
Ruropean Court of Justice. These courts bave emphasized that the right to acoess to file is “a
cartllary of the principle of respect for the rights of the defense, ”_23 However, these courts have
also ermaphasized that not every failure by the Commission to disclose a document to a &cfandant
constitutes a bre;aoh of the rights of defense.®® T is for the Commmunity judiciary to'ﬁnaliy
establish whether a “document which wos not diselosed might have influenced the course of the
proceedings and the content of the Commission's decision, "> which could Iead to the annulment
of'the Commission’s decision. Therefors, a discovery order by'a United States federal court
granting access to documaents to which the Commission has not granted access wonld risk
interfering seriously with the above-mentioned review by the European Cowls conééming the
rights-of defense and, thus, is Hkely to circumvent welk-established dormestic rules on judicial .
review in the Buropean Commpunity,

164 Conclusion

In conciusi‘cn‘, the Buropean Cpmmission submits that if {'Z‘he Court were 1o deny Novell’s

Motion to Quash and pemsit the discovery requested by Microsoft, there would be a serious risk

¥ The list of examples vontained in this intervention is not exhanstive a5 to the potentiel arcas where differences
between the Buropean Community™s and the United States® logal systems are Ukely to ocour, Another example Is
that the Corzmission and companies cstzblished in the European Comnunity are under obligatons as to the
treatment of so-called °;p:rsonal data™ contained iz documents rud information exchanged. See, respectively,
Regulation (EC) No. 4572001 of 18 December 2000 on the protection of Individuals with regard to the processing of
personal dete by the Community Institutlons and bodies and onthe free movement of such data (GI L. 8, 12.1.2004,
p. 1), and Dire}{:iivs $5/46 on the Protection of Individuals with regard to the Processing of Personal Data (OJ L 281,
23.11.95, p.31

*8 5o Tudgment of the Courd of Jaonary 7, 2004 in Jolned Cases C-204/00 P, C-205/00 P, C-211/00 P, C-21300F,
C-217/00 P and C-219/00 P, Aalborg Portland A/S, [2004] BCR, not yel reported, st paragraph 68,

* See Fudgment of the Court of Taonary 7, 2004 in Joined Cases C-204/00 P, -205/00 P, C-211/00 P, C-213/00 P,
C-217/00 P and C-219/00 P, Arlborg Portland A/B, [2004] ECR, not yet reported, at paragraphs 72 and 74, a copy of
which is attached as Exhibit B.

3% 206 Tudgment of the Court of Janvary 7,2004 in Joined Cases C-204/00 P, C-205/08 P, C211/00 P, C213/00 P,
C-217/00 P and (-219/00 P, Aalborg Poritand AJS, {20047 BCR, not yet reported, at patagraph 76.
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of confravening principles of international comity by interfering with law enforcement and

it soversign policy cholees in the handling of comnpetition law procesdings in the Buropean

Community. The Buropean Commission considers that it already has all the necessary powers fo

obtain the information and documents relevant for s conpetition law exforcement and it has, in

fact, exercised its powers in this case. The Buropean Commission also considers thet

Microsoft's rights of defense are adequately protected by the roles applicable in the BEuropean
Commrnity.

The Faropean Corarniseion, therefore, respectfilly submits thai it Is pot receplive to the

judicial assistance requested by Microsoft nader 28 U.8.C. § 1782(2) beceuse the discovery
request in this case is unjostified, unduly intrusive aod poses a serious risk of ckcumvenﬁng the

applicable rules on aceess to file in competition law investigations in the Enropean Community,

et B A o i ¢ seras
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BRIEF OF AMICUS CURIAE

Pursuant to Supreme Court Rulé 37.3(a) on written consent
of all parties, the Commission of the European Communities
(the “European Commission™ or the “Commission™} hereby
respecifully submits this brief as amicus curige. The
Commission supports reversal of the decision of the United
States Court of Appeals for the Ninth Circuit, ddvanced
Miero Devices, Inc. v. Intel Corp., Pet. App. 1a-9a.

INTERESTS OF AMICUS CURIAE

The European Commission is the executive and
administrative organ of the European Communities. The
Treaty Establishing the Buropean Community, 2002 O.J. (C
325) 33 (consolidated version), creates a unique tripartite
structure in which the Commission is the institutional
“Cardian of the Treaty,” see id at 119-20, art. 211, while the
Council of the Furopean Union represents the national
governments of the Member States, and the European
Parliament is directly elected by citizens of those Member
States, see id at 113, 117, arts. 189, 202. The Buropean
Court of Justice and Court of Auditors round out the
Communities® key institutions. See id at 126, 129, arts. 220,
246.

The Commission’s responsibilities within this structure
extend to a wide range of subject areas, including not only
competition (antitrust) law, but also international trade,
foreign aid, and environmental protection among other areas.
Functionally, the Commission’s role includes proposing

! Pursuant to Supreme Conrt Rule 37.6, the Commission states that no
counse] for any party authored this brief in whole or in part, and o person
or entity, ofher than the Commission or ifs counsel, made any monetary
contribution to the preparation or submission of this brief. The parties’
writien consent to the filing of amicus curige briefs it on file with the
Court. o
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legislation, managing and implementing European Union
policy and budgets, and representing the European Union on
the international stape—including in contexts like this case,
where the Commission’s (and by extension the
Communities’) interests are directly at stake. In several
areas, the Commission has been granted powers to enforce
directly the Treaty and European regulations promulgated
- pursuant to it.

With regard to competition law and policy, the
Comunission, through the  Directorate-General for
Competition (“DG Competition™), enforces, infer afia, the
Treaty’s provisions relating to competition. These include in
particular  Asticles 81 (relating to  anti-competitive
agreements, including cartels), 82 (relating to abuse of
dominant position), and 87 (relating to market-distorting state
aid). See id. at 64-65, 67. The Commission also has
enforcement responsibilities under regulations soch as the
Merger Regulation, which provides for merger review.,

The Buropean Comimission is taking the highly unusual (for
it) step of appearing as an amicus curiae in this case because
it is deeply concerned that 28 U.8.C. § 1782 (“Section 1782”)
could be interpreted and applied in & manner—Ilike that
embraced by the Ninth Circnit below—that would directly
threaten the Commission’s enforcement mission in
competition law and possibly interfere with the Commission’s
responsibilities in other areas of regulatory concern as well.
Far from is intended, landable purpose of aiding the iribunals
of foreign sovereigns, Section 1782 could become a threat to
foreign sovereigns if interpreted expansively by this Court.

More specifically, the Commission perceives a serious
threat to European Union competition law and policy and to
the European Commission’s ability to camy ouf its
governmental responsibilities if Section 1782 is read (i) to
treat the Commission as a “tribunal” in conmection with
competition law and other enforcement actions, and (i) fo
delegate to district courts discretion merely to weigh the
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Commission’s interests in considering Section 1782 requests
relating to soch enforcement actions.  Deeming the
Commission a “tribunal” poses a serious threat fo the
Commission’s law enforcement functions, in particular the
operation of its cartel-related Leniency Policy. Leaving
Section 1782 requests to a multi-factor balancing test within
the discretion of district courts would place heavy and
inappropriate burdens on the Commission and other foreign
governments to monitor and appear in such actions to defend
their sovereign interests on & ease-by-case basis.

In the Commission’s view, respecifully, swch an
interpretation would be misguided. An accurate understand-
ing of the Buropean Commission’s natuwre and functions
should rule out any application of the erm “tribunal” to it,
and principles of comity should guide the Court away from a
freewheeling balancing approach and toward a bright-line
rule.  The Comunission files this gmicus brief in order to
provide the Court with a fuller explanation of both?

SUMMARY OF ARGUMENT

Section 1782 is intended to facilitate the collection of
evidence in aid of proceedings before foreign tribumals, so
that those tribunals can readily obtain the information
necessary to carry out their adjudicative functions. However,
no such proceeding before a “tribunal” was underway or
forthcoming when Advanced Micre Devices, Ine, ("AMD™)
invoked Section 1782 fo obtain discovery from ifs
commercial competitor, Intel Corp. (“Intel”). The Buropean

* The European Commission wishes to be clear that this filing in no
way reflects Commission support with respect to the merits of the
underlying claims made by either party to this proceeding. Rather, it
reflects the Commaission’s judgment that reversal of the Ninth Circnit’s
decision and appropriate limiting interpretations of Section 1782 are
essential fo the conmtinued proper fulfillment of the Comumission’s
enforcement responsibilities. -
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Commission is engaged in a preliminary investigation of Intel
that was triggered by AMD’s complaint alleging violations of
European competition laws, But in that role, the Commission
is pot an adjudicative “tribunal”™—it is an investigative entity
fulfilling its responsibilities to enforce the competition laws in
the public interest,

The PBuropean Commission respectfully submits that
Section 1782 should be read to exclude discovery requests
predicated on the Commission’s investigation and evelvation
of alleged infringement of competition laws.. The nature of
the Commission and its responsibilities make clear that the
Ninth Circuit’s characterization of its competition law
proceedings as involving a “tribunal” cannot stand.

A contrary reading would . have serious adverse
consequences for the Commission, and thus should also be
rejected in the interests of comity. Permitting discovery
requests on the grounds endorsed by the court below would
undermine the Buropean Community’s carefully balanced
policies regarding the disclosure of confidential information,
by allowing complainants to obtain via Section 1782
documents that they are not permitted to review under
European law. Notably, the discovery sought by AMD is
information that the Commission has thus far declined to seek
on its own behalf. Such a rule could encourage companies to
file pretextual complaints with the Commission solely in
order to use Section 1782, wasting the Commission’s scarce
resources. In addition, characterizing the Commmission as a
“tribunal” poses serious threais to its anti-cartel Leniency
Program by jeopardizing the Commission’s ability 1o
maintain the confidentiality of documents submitted to it.

In the Commission’s view, it would not be appropriate to
leave such concerns to be balanced by district courts in case-
by-case evaluations of Section 1782 requesis. Such an
approach would greatly burden the Commission and other
foreign sovereigns by requiring them to monitor and appear in
district court proceedings throughout the United States in
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order to explain their interests in blocking such requests. On
the other hand, a proper, narrow construction of Section 1782
would avoid subjecting the United States’ foreign policy
parers to such burdens and indignities. This approach fully
satisfies the manifest purpose of Section 1782 without
neediessly interfering with the Commission’s enforcement
responsibilities.

ARGUMENT

I THE EUROPEAN COMMISSION IS NOT A
“TRIBUNAL” WITHIN THE MEANING OF
SECTION 1782.

The parties have and will set forth legal arguments
employing methods of statutory interpretation with respect fo
Section 1782. The Commission will not repeat those argu-
ments here. Rather, it wishes to draw the Court’s attention to
an additional and independent interpretive question of special
significance to it: whether the Commission can properly be
designated a “tribunal™ for purposes of Section 1782, The
correct answer is no, and that answer requires reversal of the
decision below.” '

A. The Commission’s Investigation Of Competition
Law Complaints Is Not An Adjudicafive Process.

Respondent AMD requested the district court’s assistance
in obtaining discovery from Petifioner Intel under Section
1782 on the premise that the docurents sought were “for use
in a proceeding in a foreign or international tribuhal” The
requisite “proceeding in a foreign ... wihumal,” 28 US.C
§ 1782(a), AMD contended, was the Buropean Commission’s
investigation of Iatel under Asticle 82 of the Treaty for

* Likewise, of cowse, a determination in Intel’s favor as to whether
Section 1782 incorporates eifher a discoverability requirement or a
“pending or ... imminent” proceeding requirement, Pet. i, would mandate
reversal.
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alleged abuse of a dominant position (a charge akin to a claim
of monopolization under Section 2 of the Sherman Act, 15
U.5.C. § 2, in the United States). That investigation, in turn,
had been automatically trigpered by AMD's own filing of an
Aurticle 82 complaint against Intel, one of its chief commercial
competitors. AMD encouraged the Coramission to seek for
itself the documents specified in AMD’s Section 1782
request; the Commission, exercising its investigative
discretion, has declined to do so.

Reversing the district court’s refusal to issue the order
sought by AMD, the Ninth Circuit held that the
Commission’s investigation constituted, or was at least
“related to,” & “‘proceeding before a [foreign] tribunal™
within the meaning of Section 1782. Pet App. 7a. That
bolding, however, tests on a fundamentally mistaken—and
potentially very harmful—understanding of the nature of the

Commission’s responsibilities in enforcing competition law.

The EBuropean Commission’s overriding responsibility in
this area is to conduct investigations into alleged violations of
the European Union’s competition laws. The Commission’s
staff (namely, DG Competition) may do so in response to a
complaint like that filed by AMD, or it may do so on its own
initiative, DG Competition may take info account
information provided by a complainant, and it may seek
information directly from the target of the complaint. See
Council Regulation 17/62, art. 11, 1959-1962 O.J. Spee. Ed.
87. It is authorized, for example, to conduct “dawn raids,” in
which jt enters and searches for information on the premises
of the alleged infringer’s business. See id. at art. 14.*

DG Competition’s investigetive powers will be further enhanced
under a new “modernisation” regulation due to take effect May 1, 2004, -
that will replace and expand upon Regulation 17/62. DG Competition will
have powers, for example, to interview individuals during Inspections, to
enter private homes, and fo seal raided premises and books or records, as
well as enhanced powers to hmpose fines for noncompliance with its
investigations. See Council Repulation 1/2003, ests. 19-21, 23.24, 45,
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Uitimately, DG Competition’s preliminary investigation
resulis in a formal written decision whether to pursue the
complaint. If it declines to proceed, that decision is subject to
judicial review. Should it pursue the matter fiurther, DG
Corppetition moves into a more formal investigative mode.
Typically, DG Competition initiates proceedings by serving
the target with a formal “statement of objections” that
outlines DG Competition’s preliminary  views . that
infringement of the competition laws has ocourred, and
advises the target of DG Competition’s intention—subject to
hearing out the target—io recommend a decision adverse fo it
If the target so requests, an independent hearing officer will
hold a non-adversarial hearing to engage in  further
information-gathering from the target of the complaint, and
will report his or her conclusions. See id. atf art. 19; Councii
Regulation 2842/98, arts. 10-14, 1998 O.J. (L 354) 18, 21.
DG Competition then faces another decision point-—viz.,
whether to recornmend a finding of infringement against the
target. No matier what action the Commission then takes on
that recommendation—uwhether it distisses the complaint, or
issues a decision finding infringement and imposing penalties
as appropriate—that action is again subject to judicial review.

What this process plainly reveals is that neither DG
Competition nor the Commnission as a whole is ever engaged
in adjudicating rights as between private parties. It never
performs the functions of a tribunal, because it never decides
the merits of any dispute between the complainant and the
target. The Commission’s actions are directed against the
target of its investigations, /e. the addressee of the statement
of objections and of any Commission decision. The
complainant is not a party to the Commission’s
investigations. A complainant does have certain procedural

2003 O (L 1) 1, 14-18, 25. These features al} reinforce the Commis-
ston’s capacity to enforee the competifion laws,
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rights that give it an enlooker’s role in the proceedings.” But
the complainant does not have any right to confront the target,
and the Commission does not act on its behalf. The limited,
observer’s role conferred on the complainant in no way marks
the Commission’s proceedings as adjudicative.

As the Court of Justice has explained, a Commission
investigation “does not constitute an adversary procedure as
between the [companies] concerned but a procedure
commenced by the Commission ... in fulfiliment of its duty
to ensure that the rules on competition are observed.” See
Case T-65/96, Kish Glass & Co. v. Comm’n of the European
Communities, 2000 E.CR. TI-1885, § 33. The Commission
acts solely to protect the public interest and solely to
investigate and, as necessary, to enforce the competition laws,
It is by assessing where the public interest lies that the DG
Competition and the Commission decide at each step whether
or not to proceed further with investigations and decisions.®

By far the greatest pari of the Commission’s activities,
therefore, is not in any sense adjudicative. Rather, the
Cominission functions ag an execufive agency investigating
and determining whether o initiate proceedings concerning a

5 For example, a complainant has opportuniijes to present information
in support of its allegations, see Council Regulation 17/62, art. 19(3),
1959-1962 O.J. Spec. Bd. 87, as well as the right to seek judicial review of
Commission decisions nof to proceed with investigation or action on its
complaint, see Case T-241/97, Stork Amsterdam B.V. v.-Comm’n of the
Emropean Communities, 2000 E.CR. 309, 1§ 51-53. The complaindnt
does not, however, have access to confidential information. See infra at
nofe 15,

SSee Case T-24/90, Awtomec Sri v. Comm'n of the Ewopedn
Commumities, 1992 E.C.R. [1-2223, 4 85 (explaining that “uniike the civil
courts, whose task is to safeguard the individual rights of private persons
in their relations inter se, an administrative authority must act in the public
interest. Consequently, the Commission is entitled to refer to the
Community interest in order fo determine the degree of priority to be
applied to the various cases brought to its nofice.™,
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violation of European competition law. Only at the very end”
of the process, when the Commission acts on DG
Competition’s final recommendation to abandon the
investigation or to make a finding of infringement, does the
investigative function blur into decisionmaking. Bwt while
the line between prosecutorial and adjudicative functions in
the last stage of the proceeding may be less sharp than that
which exists in United States- practice, that modest
convergence in no way converts the Commission into a
“tribunal” of the sort contemplated in Section 1782.%

Nor is the prospect of judicial review of the Commission’s
prosecutorial decisions sufficient to warrant Section 1782
discovery in connection with competition law investigations.
To be sure, judicial review of decisions ot to proceed with
forther investigation or prosecution is not familiar in
connection with enforcement activities undertaken by United
States agencies. See Heckler v. Charey, 470 U.S. 821, 831
(1985), But if that feature were sufficient for a Section 1782
petitioner to claim that discovery is “for use in a foreign ...
tribunal,” it would open the statute fo discovery requests in
connection with virtually every administrative agency action,
regulation, investigation, license or permit anywhere in the
world, so long as the action is ultimately subject to judicial
review. Congress cannot have intended such an extreme
resulf.

TUnited States courts nevertheless have considerable experience In
differentiating between prosecutorial and adjudicative functions and in
wrestling with the consequences of governmental and quasi-governmenta)
schemes that blur the two, See, e.g., Withrow v. Larkin, 421 U.S. 35, 49-
55 (1975, In re Murchison, 349 U8, 133, 137-38 (1955).

* See Case T-11/89, Shell Int'l Chem. Co. v. Comm’n of the European
Communities, 1992 E.C.R. 1I-757, §§ 39-40 (holding that “the fact that
certain Commission officials acted in the administrative procedure both as
investigators and rapporteurs” [prosecutors] does not viclate tarpet’s rights
of defenge; Commission is not a fribunal and its conduct is poverned by
appropriate regulations),
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B. A Narrow Interpretation Of “Tribupal” Is
Appropriate In The Section 1782 Context.

The Commission believes that the preponderance of law
enforcement functions in its competition law responsibilities
mekes clear that it is not a “tribunal” within the meaning of
Section 1782 and that the federal courts Jack power to otder
discovery in connection with the Commission’s activities.
Indeed, that is also the conclusion of the European Cowrt of
Justice. See Case C-209/78, Heintz van Landewyck SARL v.
Comm’n of the European Commumitics, 1980 ECR. 3125,
99 80-81 (holding that Commission in competition law
investigation is not “wibunal” triggering rights for target
under Buropean Convention for the Protection of Human
Rights).” n any event, even if there were any question as to
the (in)applicability of the term “tribunal” to the Commission,
the Court should construe that term restrictively.

That rule of construction is eminently appropriate in light
of the historical roots of Section 1782. It is universally
acknowledged that the Intent of Section 1782 is to further
international comity, and to inspire reciprocal assistance from
foreign countries, by assisting foreign tribunals in developing
the evidence needed to adjudicate disputes before them. See,
e.g., Pet. App. 8a; Malev Hungarian Airlines v. United Techs.
Int'T Ins., 964 F.2d 97, 100 (2d Cir. 1992). International law
has long provided for the device of letters rogatory, or letters
of request, fom the courts of one country to the courts of
another seeking their assistance in obtaining evidence for use
in proceedings in the requesting cowrts. This practice, which
originally depended solely on each country’s courts” atiifude
of comity toward the courts of the other, see Lucien R.

® Under that Comvention, a hallmari of a “tribunai™ is the separation of
an adjudicative body from the executive. See Heintz, 1980 B.CR. 3125, |
%80 (noting Commission argument that it cannot be a tribunal under
Convention because Comunission embodies, rather than being separate
from, the Community’s executive power).
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LeLievre, Address, in Letters Rogatory 9, 10-11 (Bernard A.
Grossman ed., 1956), has been codified in international
agreements such as the Hague Convention on the Taking of
Evidence Abroad,'® and in domestic statutes like Section
1782, Section 1782 itself has been in existence in some form
since 1855, see Act of March 2, 1855, § 2, ch. 140, 10 Stat.
630, 630."!

However, throughout this history—including in the
liberalzing amendmends that transforrped Section 1782 into
its current form—it has always been clear that the intent is to
serve the interests of adjudication’® While the statute’s
present use of “tribunal™ encompasses a wider range of .
entities than courts alone, Section 1782’s deep roots in court-
to-cowrt practice should not be disregarded. Rather, the
statute should be construed to be faithfal to that purpose, by
applying the term *“tribunal” solely to adjudicative bodies and
not to bodies, like the Commission, that are enfrusied
principally with investigative rather than adjudicative
functions.

C. A Broad Inferpretation Of “Tribunal® Is
Affirmatively Harmful To The Ceommission’s
Sovereign Interests,

The tertg “gribunal” in Section 1782 should be reed
narrowly for practical as well as for legal reasons.

At the threshold, it is worth noting that such a reading in no
way impairs the Commission’s ability to carry out its

¥ Convention on the Taking of Evidence Abroad In Civil or
Commercial Matters, gpened for signature Mar, 18, 1970, 23 11.8.T. 2555,
TIAS No. 7444,

W See also Brian Eric Bomstein & Julie M. Levilt, Much Ado About
1782, 20 U, Miami Inter-Am. L. Rev, 429, 430-32 (1985} (recounting
statutory evolution).

2 See 5. Rep. No. 88-1580 (1964), reprinted in 1964 U.S.C.C.AN.
3782, 3788,
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investigative functions.  Other channels exist for the
Buropean Commission, as a governmental actor, 1o obtain
information located in the United States if the Cormission
somsiders it necessary to do so. It is the Commission’s clear
preference, for example, to rely on the formal mechanisms
that it has carefully negotiated with the United Stales
specifically for the purpose of cooperation in competition law
enforcement. The Community entered into a cooperation
agreement In 1995 with the United States Department of
Justice and the United States Federal Trade Commission to
share information, including information about current
enforcement activities, and o conduct parallel investigations,
as well as a subsequent 1998 agreement deepening that
cooperative relationship.” That cooperation is exiremely
effective in practice, as demonstrated, for example, by
investigations coordinated among the Commission, the
United States antifrust agencies, and even competifion
authorities in other countries.!* Similarly, while the European

 Apreement Between the Government of the United States of America
and the Commigsion of the Buropean Communities Regarding the
Application of their Competition Laws, 1995 O.J. {L 95) 47, as amended
&y Exchangs of Letters Dated 31 May 1995 and 31 July 1995, 1995 O.J.
(L 132} 38; Agreement Between the Government of the United States of
America and the European Communities on the Application of Positive
Comity Principles in the Enforcement of Thelr Competition Laws, 1998
O.J. (L 173) 28. Even the Connission’s filing of this brief will be the
subject of an informational exchange between the Commission and the
United States, pursuant to Article IK5) of the 1995 Agreement, 1995 O.J.
(L. 95) at 48.

¥ See, eg, Press Release, European Commn'n, MEMO/3/107,
Spokesperson’s Statement on Dawn Raids in the Copper Concentrate
Sector {May 14, 2003) (describing raids coordinated with United States
Depariment of Justice and Canadian Competition Burcan}, available ot
http/Awww.enropa.ewint/rapid/start/cpi/pnestenksh; Press Release, Euro-
pean Comm’n, MEMQ/03/33, Statement on Inspections at Producers of
Heat Stabilisers as well as Impact Modifiers and Processing Aids—
International Cooperation on Inspections (Feb. 14, 2003) (describing raids
coordinated with United States Department of Justice, Canadian
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Union itself does not have one in place, several Member
States have entered into freaties with the United States
providing for mutual legal assistance in criminal matiers,
should alleged anticompetitive conduct rise to that level.

Far more important, however, is the very real risk that
unless its preferred, narrow reading of “tribunal” prevails, the
Comimission’s competition law enforcement programs will be
placed in jeopardy.

First, the Commission objects to the potential subversion of
limits that the Buropean Union has imposed, in the exercise of
#s sovereign regulatory powers, on access by an anfifrust
complainant to the information that the Commission gathers
in its investigation, including confidential business
information of the farget company. As a general rule, the
Conmmission is bound by an obligation of confidentiality, as a
result of which there are many elements of the Commission’s
files (including commercial information and business secrets)
to which the complainant s denied access,”” The Court of
Justice has mandated in no uncertain terms that “a third party
who has submitted a complaint may not in any circumstances
be given access 1o documents containing business secrets.”

Competition Bureau and Japan Fair Trade Commission), available at
http:/ferww europa.cu.int/rapid/start/ogi/guesten.ksh,

¥ See gemerally Council Regulation 17/62, arl. 20, 1959-1962 O.I.
8pec. Bd. 87 (prohibiting disclosure). If the Commission dismisses a
complaint, the complainant has access only to the non-confidential parls
of the file on the basis of which the Commission rejects the complaint. If
the Commission proceeds with z case, the complainant again has access
only to a summary and non-confidential version of the statement of
objections. See also Heintz, 1980 E.C.R. 3125, § 46 {complainant’s rights
do not incinde right to receive confidential information); Case T-17/93,
Mawa Hachette S4 v. Comm’n of the Furopean Communities, 1994
B.CR. 11-595, § 34 (“In particular, conirary to-the applicant’s contention,
third pasties cannot claim a right of access to the file compiled by the
Commission on the same basis as the [companies] under investiga-
tiont ...." %
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Case 53/85, 4KZO Chemie BV v. Comm'n of the European
Communities, 1986 E.CR. 19635, ¥ 28.

As the Cowrt of Justice explained, “[ajny other soluiion
would lead fo the unacceptable consequence that [a
competitor] might be inspired fo lodge a complaimt with the
Commission solely in order fo gain access to its competitors’
business secrets.” Jd  Of course, a broad reading of
“tribunal™ in Section 1782 would directly undermine the
Court of Justice’s effort to profect the investigation process
from abuse. Under the Ninth Circuit’s decision, a
complainant in Europe may use the Commission investigation
that his complaint frigeers to obtain access in the United
States to confidential documents describing his competitor’s
business practices. This situation provides a powerful
incentive to file pretextual complaints at the Commission, in
order to be eligible to employ Section 1782--an incentive
that is perhaps even more powerful than that feared by the
Couwrt of Justice in the European context, given the uniquely -
liberal discovery standards that govern in United States
courts. Thus, deeming the Commission {0 be a “tribunal” for
Section 1782 purposes not only facilifates circumvention of
the European Union’s considered policies on access to
information, but also may cause a c¢o-equal competition
authority to waste precious time and resources on unfounded
antitrust complaints, Indeed, those consequences are so grave
that the Commission could be forced to rethink the very

" structure and fufure existence of the complaint procedure

under European law. Comity is sorely lacking in such a
scheme.

Second, the Commission is profoundly concerned that
characterizing it as a “tribunal” within the meaning of
Section 1782 will have adverse collateral consequences for its

ability to protect its prosecutorial and law enforcement

prerogatives  in  other proceedings. The European
Commnission has needed to invoke the law enforcement
investigative privilege in civil actions in the United States to
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protect from disclosure documents that it gathers in ifs
antitrost Jaw  enforcement capacity.’®  Of paramount
importance are documents submitted to the Commission
vnder iis Lemiency Program by cartel participants who
confess their own wrongdoing. If the Commission were
deemed a “tribunal” in the competition context, it could find
itself no longer able to guarantee the confidentiality of those
Leniency Program confessions by, inter alia, resort to the Jaw
enforcement privilege wherever necessary. Companies make
delicate balancing judgments in deciding to come forward
under the Leniency Program, and any enbanced risk of public
disclosure of their confessions will deter their participation.
Section 1782 as read by the Ninth Circuit thereby threatens to
undercut the effectiveness of the Commission’s Leniency
Program.

Third, there is no reason o believe that these adverse -
consequences of an overbroad interpretation of “iribunal” will
be limited to the antifrust context. “Interested parties” who
might benefit from fishing expeditions under United States
discovery rules abound in Commission proceedings. For
example, private industry complaints can also trigger
Commission investigations in the international frade arena,
such as in anti-dumping and anti-subsidy enforcement.’”

in sum, vital Commiission interests—in the protection of
confidential information, in the rational deployment of its

6 See, e g., Amicus Br. of the Comm’n of the European Communities af
7, In re Vitawin Amitrust Litig., Misc. No. 99-197 (D.D.C. filed May 20,
2002); Letter from A. Tradacete, Director, DG Competition, European
Comm™n to B. Amory, Counset for Aventis (fune 6, 2002), filed in 4.L.
Gilbert v. Rhons-Poulenc S.4. (In re Methionine Litig.), No. 3:9%cv3491,
M:00-CV-1311 (N.D. Cal.).

" See Twenty-First Annual Report from the Commission to the
Eurcpean Parliament on the Community's Anti-Dumping, Arti-Subsidy
and Safeguard Activities, COM (2003)481 final at 17-19 (outlining
complaint and investigation procedures), available at hitp:/frade-info.ces.
ew.int/doclib/itm)/1 13638 htm. '
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competition enforcement resources, in the viability of its
Leniency Program, and in the effective administration of
other areas of Commission responsibility—are jeopardized by
characterizing the Commission as a “tribunal” under Section
1782,

II. THE COURT SHOULD STRICTLY CONSTRUE
SECTION 1782 TO AVOID INAPPROPRIATELY
BURDENING THE COMMISSION AND OTHER
FOREIGN SOVEREIGNS,

In the European Commission’s view, a construction of
“tribunal” that exchides the Commission necessarily follows
from the nature of the Commission’s responsibilities; in the
eveni of any doubt, the serious adverse policy consequences
noted above should weigh strongly in favor of that
construction. However, the Commission aniicipates an
argurment that the statuie should not be inferpreted 1o establish
clear limits, and that concerns such as those expressed by the
Commission are appropriately left for district courts to take
into account in exercising discretionary authority to rule on
Section 1782 requests. That is, some may argue against any
clear, limiting interprefations (such as a narrow construction
of “ribunal™) that restrict resort to Section 1782 from the
outset, and instead favor case-by-case assessments of the
propriety of each Section 1782 request.

The latter approach, however, offends principles of comity
by placing heavy and inappropriate burdens on foreign
countries and “their agencies. Where a statute implicates
sovereign interests and is intended to foster international
cooperation, it should be construed to further, not frustrate,
those interests. Indeed, in construing a statute in this sensitive
inter-sovereign context, the federal courts should apply a
strong presumption against any interpretation that undermines
international comity, See McCulloch v, Sociedad Nacional
de Marineros de Hondwras, 372 U.S. 10, 19-21 (1963)
(favoring statutory construction that avoided disturbance in
United States international relations and conflicts with
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international and foreign law); ¢f Raygor v. Regents of the
Univ. of Minn., 534 U8, 533, 543-44 (2002) (requiring a
clear statement to infer waiver of state sovereign immunity).

For two reasons, the case-by-case approach ill serves
comity. First, a district court can only weigh fairly the
compiex interests of a foreign sovereign in aiding or blocking
a Section 1782 discovery request if it is made aware of those
interests. Private litigants cannot speak with authority to the
policy interests of the European Conunission. But so far as
the Commission is aware; there is no systém for providing-it
with notice of Section 1782 cases in which its inferests are at
stake, much less any regular procedure through which the
Commission might appear and make those interests known.
More important, even if it were feasible for the Commission
to appear in every such proceeding, that very notion—that a

. sovereign government should be obliged to appear regularly

in courfs across the Unifed States to explain itself and its
objections to Section 1782 discovery—is contraty 1o
principles of comity. And each adverse decision by an
individual district court will be a potential irritant in relations
between these important allies, and will risk interference with
the normal conduct of international cooperation between the
Commission and United States law enforcement authorities,
Section 1782 applied in this fashion will promote
infernational friction, not international comity.

Second, under the case-by-case approach, each of the
scores of United States district courts will have discretion fo
conduct a balancing process to determine whether discovery
is warranted in comnection with a specific international
proceeding, Each district court could develop its own
approach, and each would be free to differ with other district
courts with respect to both the appropriate balance in & given
set of circumstances and the general rules fo apply to the
balancing process. The inevitable unpredictability and
inconsistency simply exacerbate the problems already
inherent in requiring a foreign sovereign to monitor United
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States litigation to determine when it should appear and
explain its interests in a United States tribunal. In this setting,
clear rules are reguired.

Where two interpretatious of a statute are available to if, the
Court should favor the interpretation that does not offend the
sovereign interests of the United States’ foreign policy
partners.  Here, that interpretation—mnamely, that the
European Commission in its anfitrust capacity is not a
“tribunal” on whose nominal behalf Section 1782 can be
invoked—-not only has clear factual and legal support, but
also avoids 2 host of harms to the Commission and the
competition law programs for which it is responsible.

CONCLUSION

For the foregoing reasons, amicus curice the European
Commission respectfully suggests that the decision below
should be reversed,
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European Commission
The Director-General

Brussels,
COMP/C-3/TK/heD(2006Y* 13190

Cleary Gottlieb Steen & Hamilton
Att. Mr. Maurits Dolamans

Rue de la Lei 57

1040 Bruxelles

Subject: Case COMP/C-3/37.792 Microsoft; Microsoft's discovery requests
with US courts

Dear Mr. Dolmans:

By letter of 6 March 2006 you informed us of discovery requests filed with the U.S.
District Court for the Southemn District of New York by Microsoft Corporation addressed o your
client IBM and Cleary Gottlieb Steen & Hamilton, You also informed us of an ex parte order
issued by the said court on 3 March 2006 and the related subpoenas served on IBM and Cleary
Gottlieb Steen & Hamilton by Microsoft.

Following your request and in view of the fact that DG Competition considers that the
discovery requests in this case raise issues of considerable importance in relation to the
Commission’s rules on access to file, I am sending you herewith observations (in annex) that
have been prepared by DG Competition with regard io these requests.

1 should like to point out that the annexed document reflects the views of DG
Competition, which is a service of the Buropean Commission. Should this be deemed necessary
and appropriate, the European Commission would like to be able to seek leave 1o intervene as
amicus curige. I should be grateful therefore if you would keep us informed in a timely way of
developments in this proceeding.

As specified in the attached statement, the present observations do not seek fo support,
intervene int favour of or otherwise assist any of the parties involved in the proceeding.

Yours sincerely,

Philip Lows



EUROPEAN COMMISSION

DG Composition
Annex to the letter of 9 March 2006
addressed to Cleary Gottlieb Steen & Hamilton
Subject: Discovery requests in re Microsoft Corporation before the United States

District Court for the Southern District of New York
L INTRODUCTION

1.1 The pending litigation before the US District Court for the Southern District
of New York

1.  The Directorate-General for Competition ("DG COMP") of the European
Commission ("Commission") has been informed that Microsoft Corporation on 3 March 2006
has made an application for discovery pursvant to 28 U.S.C. § 1782 with the US District Court
for the Southern District of New Yolk and asked for the authorisation to serve subpoenas on
international Business Machines Corporation ("IBM") and Cleary Gottlieb Steen & Hamilton
LLP ("Cleary"). The Commission has also been informed that an ex parte order has been issued
on 3 March 2006 by the said court ordering IBM and Cleary to essentially produce:

a All documents that contain, constitute, reflect, evidence, or refer to any
communication or correspondence between IBM or Cleary and the Commission, the Movitoring
Trusice or OTR relating to the Interoperability Information or to the proper interpretation of the
terms "Interoperability” or "Interoperability Information” as used in the 2004 Decision.!

b, Al documents that contain, constitute, reflect, evidence, or refer to any
comnmumication or covrespondence between IBM or Cleary and any other third party, relating to
the Interoperability Information or to the proper interpretation of the tevms "Interoperability” or
"Tnteroperability Information” as used in the 2004 Decision.?

c. Al documents that contain, constitute, reflect, evidence, or refer to any
communication between IBM or Cleary and the Commission, the Monitoring Trusiee or OTR
about Microsofi's compliance ov alleged fuilure to comply with Ewropean Community
competition laws, including without limitation the 2004 Decision, the Article 24(a)(1) Decision,
or the SO.3

I Points 1, 2 and 3 of Microsoft's request.
2 Point 4 of Microsoft's request.

3 Points 3, 6, 7 of Microsoft's request.



d Al documents that contain, constitute, reflect, evidence, or refer to any
communication between IBM or Cleary and any other third party about Microsoft’s compliance
or alleged failure to comply with European Community competition laws, including without
Iimitation the 2004 Decision, the Article 24(a)(1) Decision, or the SO.*

2. Given the importance of the policy issues that this matter raises, the Directorate-
General for Competition of the European Commission wishes to staie its position on these issues.
The Commission may seek leave from the Court to intervene at a later date by filing an amicus
curige brief, should this be deemed necessary and appropriate, after following #ts decision
making procedures.

3. DG COMP wishes to underline that it does not intend o support or otherwise
assist any of the parties to the pending litigation.

1.2. The framework within which the Commission carries out ifs antitrust
investigations

4, The Commission ig the institution entrusted within the European Union with the
enforcement of the competition provisions of the Treaty establishing the European Community
("the EC Treaty"), notably Axticles 81 ("agreements in restraint of irade”) and 82 ("abuse of
dominance").> The Commigsion's powers of competition enforcement are stated in Council
Regulation 1/2003 (previously in Council Regulation No. 17/62) which provides for specific
means for investigating infringements of European antitrust rules, notably issuing formal
requests for information, taking oral statements and conducting on-site inspections. Commission
Regulation No, 773/2604 provides for more precise rules governing Commission procedures.

5. As the European Court of Justice points out in its Hoffman-La Roche judgment
the "observance of the right io be heard is in all proceedings in which sanctions, in particular
fines or penally payments, may be imposed a fundamental principle of Comntmity Law which
must be respected [....."6 '

6. In line with this judgment the Commission has established a number of procedural
rules which are intended to guarantee the application of the principle of equality of arms and the
protection of the rights of defence in proceedings before the Commission. In particular, the rules
on access 1o file are intended to enable the effective exercise of the rights of defence by
defendants in 2 Commission proceeding,

4 Point 8 of Microsoft's request.

5 Articles 81 and 82 provide for provisions comparable to those of Sections (1) and (2) of the
Sherman Act.

& Judgment of the Court of 13 February 1979 in Case 85/76 Hoffman-La Roche & Co. AG v.
Cornmission [19791 [ECR-461.



7. The "Commission file" in a competition investigation (hereinafter also referred to
as "the file") consists of all documents, which have been obtained, produced and/or assembled by
DG COMP, during the investigation.” Access to file is granted to defendants in proceedings
before the Commission to all documents making up the Commission file with the exception of
internal documents, business secrets of other undertakings, or other confidential information
after a Statement of Objections has been addressed to them 8 '

g Access is obviously only granted to those documents of the administrative
procedure which relate to the objections raised by the Commission. The Buropean Court of
Justice confirmed that "the Commission is allowed to preclude from the administrative
procedure evidence which has no relation to the allegations of fact and of law in the Statement of
Objections and which thevefore has no relevance to the investigation".?

9. In case a defendant believes that the Commission services have erroneously
withheld documents which are necessary for its defence it can make a request for a decision of
the Hearing Officer, who is responsible for safeguarding the rights of defence in Commission
proceedings."10

10, A decision by the Hearing Officer not to disclose certain documents to a
defendant can be reviewed by the European Court of First Instance ("CFI"). Similarly, an
undertaking which deems that cerfain of its business secrets on the Commission file should not
be disclosed to the defendant pursuant to a decision by the Hearing Officer can appeal to the
CFL11 '

11.  Documents obtained through access o file may only be used for the purpose of
the Commuission's proceedings. This is underlined in Article 15 of Regulation 773/2004, which
stipulates that documents obtained through access to file may only be used "{...] for the purposes

7 See Commission Notice on the rules for access to the Commission file in cases pursuant to
Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 57 of the EPA Agreement and
Council Regulation (EC) No. 139/2004, OF 2005/C 325/07 of 22/12/2005 ("Notice on access
1o file"), at paragraph 7. This notice replaces an earlier but similar Commission Notice of
1997 on access to file, OFC 23 of 23.01.1997.

8 WNotice on access to file, at paragraph 10,

® Judgment of the Court of 7 January 2004 in Joined Cases C-204/00 P, C-205/00 P, C-213/00
P, C-217/00 P and C-219/00 P, Aulborg Portland, not yet reported, at paragraph 126,

10 See Articles 1 and 8 of the Commission Decision of 23 May 2001 on the terms of reference
of hearing officers in certain competition proceedings, OF 200[ 62721 of 19.6.2001.

11 See Article 9 of the Compmission Pecision of 23 May 2001 on the terms of reference of
hearing officers in certain competition proceedings.



of judicial and administrative procedures for the application of Articles 81 and 82 of the Treaty”.
Furthermore, the Notice on access to file states "Showld the information be used for a different
purpose, at any point In time, with the involvement of an outside counsel, the Commission may
report the incident to the bar of that counsel, with a view fo disciplinary action12 Lastly, the
Commission makes that obligation clear in a standard letter to the parties when addressing to
them a Statement of Objections and providing access to file.

1.3.  The proceedings against Microsoft pursuant to Article 24 of Regulation
1/2603

12.  On 24 March 2004, the Commission adopted a decision in Case COMP/C-
3/37.792 Microsoft ("the Decision") in which it concluded that Microsoft had abused its
dominant position in PC operating sysiems by (1) refusing to provide interoperability information
necessary for competitors to be able to effectively compete in the work group server operating
system market and {it) tying its Windows Media Player with the Windows PC operating system.
The Commission imposed a €497,196,304 fine on Microsoft and ordered it to bring the above-
mentioned infringements of Article 82 EC to an end (Article 4 of the Decision).

13.  Inparticular, the Commission ordered Microsoft to supply Interoperability
information fo interested undertekings on reasonable and non-discriminatory terms (“the
interoperability remedy", Article 5 of the Decision) and to offer a full-functioning version of its
Windows PC operating system which does not incorporate Windows Media Player {"the tying
remedy”, Article 6 of the Decision). The Decision also provided for the establishment of a
monitoring mechanism, including a Monitoring Trustee, whose role is to provide expert advice
to the Commission on Microsoft's compliance with the Decision. Microsoft was granted a
deadline of 120 days to implement the inferoperability remedy and a deadline of 90 days to
implement the tying remedy. The obligations imposed by the Decision were suspended pending
the Court of First Instance's consideration of Microsoft's request for interim measures. This
application for interim measures was dismissed by the President of the Court of First Instance on
22 December 2004.13

14.  On 28 July 2005, the Commission adopted a decision on the monitoring
mechanism foreseen in Article 7 of the Decision. 14 This decision sets out iner alia the
framework under which the Monitoring Trustee, whose role is to provide expert advice to the
Commission on Microsoft's compliance with the Decision, will work. Subsequently, the

12 Commission Notice on the rules for access to the Commission file in cases pursuant to
Arxticles 81 and 82 of the TC Treaty, Articles 53, 54 and 57 of the BEA Agresment and
Council Regulation {EC) No. 139/2004, in OJ 2005/C 325/07 of 22/12/2003.

13 Order of the President of the Court of First Instance of 22 December 2004 in Case T-201/04
R, Microsoft, not vet reported.

14 C(2005) 2988 final.



Commmission invited Microsoft fo put forward candidates for the position of Monitoring Trustee.
After a selection procedure, on 4 October 20085, on the basis of a shortlist of candidates
submitted by Microsoft, the Commission appointed as Monitoring Trustee Professor Neil
Barrett, a British computer science expert.

15.  Article 24 of Regulation 1/2003 grants the Commission the power to 1mpose on
undertakings daily penalty payments not exceeding 5% of the average daily tumover in the
preceding business year in order fo compel them to put an end o an infringement of Article 81 or
82 EC, in accordance with a prohibition decision fzken pursuant to Article 7 of Regulation
1/2003 (Article 24(i)(a)).

16.  On the basis of an opinion from its outside technical experts OTR on the
Technical Documentation, the Commission decided to opent proceedings against Microsoft in
order to compel it to comply with its obligations stemming from the Decision.. Consequently, on
10 November 2005, the Commission adopted a decision pursuant to Article 24(1) of Regulation
1/2003 ("the Art 24(1) Decision™). This decision is the first step in a procedure pursuant to
Article 24 of Regulation 1/2003. By means of this decision, a periodic penalty payment of €2
million per day was imposed on Microsoft as from 15 December 2005 in the event that it were
not to comply with Article 5(a) and (c) of the Decision, i.e. its obligations to (i) supply complete
and accurate Interoperability information; and {ii) to make that information available on
reasonable terms.

17.  In the light of the Monitoring Trustee's reporis on the state of the Technical
Documentation provided to the Commission by Microsoft in response to the Art 24(1) Decision,
the Commission, on 21 December 2003, adopted a Statement of Objections in which it took the
preliminary view that Microsoft had not yet complied with its obligation to supply complete and
accurate interoperability information. A hearing on the objections raised by the Commission is
scheduled for 30-31 March 2006,

2. DG COMP'S POSITION WITH REGARD TO MICROSOFT'S REQUEST FOR
DISCOVERY

2.1.  Microsoft's request to abtain all documents exchanged between the
Conmmission, the Monitoring Trustee, OTR and third parties relating to the
Interoperability Information or to the proper interpretation of the terms
"Interoperability” or "nteroperability Information™

18.  After the isspance of the Statement of Objections Microsoft has requested access
to the documenis identified in the annex to the Staternent of Objections, including fo all
documents exchanged between the Commission services and the Trustee and all documents
exchanged between the Commission services and OTR in relation to all matters covered by the



Statement of Objections.!5 By letter of 30 January 2006 Microsoft requested access to
documents on the Commission’s file perfaining 1o the correspondence between the Commission
on the one hand and third parties such as Sun, Oracle, IBM and Novell on the other as well as
access to documents reflecting discussions that have taken place between third parties, in
particularly Sun, IBM and OTR and the Trustee.!6

19.  Following Microsoft's request the hearing Officer took the position that the
correspondence between the Commission services and the Trustee constitutes internal documents
which are inaccessible to Microsoft whilst, after confidentiality waivers had been provided by
third parties; Microsoft was given access to the communication between the Commission and
third parties that relates to the issues raised in the Statement of Gbjections of 21 December
2005.17

20.  The Commission has therefore given Microsoft access to all third party
documents in its possession. However, by letter of 2 March 2006 Microsoft specifically
requested to have access to "any material submitted by its adversaries 1o the Trustee and
OTRM18

21, This request is currently under scrutiny by the Hearing Officer. In order to verify
whether Microsoft's request is well founded the Commission has asked OTR and the trustee to
disclose and transmit to the Commission any documents they have directly, without the
. Commission's knowledge, received from third parties or Microsoft in carrying out their duties as
well as any minutes they have taken as regards communications with third parties or Microsoft.

22, ltcame as 2 surprise to DG COMP that Microgoft decided to tum to a US court
for assistance under 28 U.S.C. §1782 in order to gain access to documents which it had one day
before sought to obtain from the Commission and on the disclosure of which a proceeding is
currently pending before the Commission's Hearing Officer.

23, DG COMP takes the position the Microsoft's rights of defence in relation to the
objections raised in the Statement of Objections of 21 December 2005 are adequately protected
by the European rules on access to file. Therefore an application by Microsoft on the basis 28
U.8.C. § 1782 ig not objectively necessary but rather an attempt to circumvent the established
rules on access to file in proceedings before the Commission.

15 Bemail from Jean-Yves Art, Microsoft's Director of Competition EMEA, of 23 December
20035,

16 Letter from Microsoft's counsel an Forrester to the Hearing Officer of 30 January 2005.
17" Letter from the Hearing Officer to Tan Forrester of 8 February 2006.

18 Letter from Georg Berrisch, Microsoft's counsel, of 2 March 2006,



2.2.  Microesoft's reguest to obtain all documentis exchanged hetween the
Commission, the Monitoring Trustee or OTR and third parties about Microsoft's
compliance or alleged failure to comply with European Community competition laws,
including without limitation the 2004 Decision, the Article 24(1){a) Decision

24.  With regard to Microsoft's request 1o get access to documents which are not
related to the Statement of Objections of 21 December 2005 the Commission would like to stress
that such documents are not necessary for Microsoft to defend itself as the Commission hasnot a
this stage raised any objections vis-a-vis Microsoft on these other issues. Microsoft will be given
proper access to file once and if the Commission issues a Statement of Objections related to
these matters,

25. Microsoft's request to get access fo such documents before a Statement of
Objections has been issued is therefore unduly intrusive and totally at odds with the European
rules on access to file which such a request would circumvent and undermine,

26.  The European Court of First Instance has indeed recognised that "there is no right
under Community low to be informed of the state of the administrative procedure before the
statement of objections is_formally issued” and that, if I there were "a right fo be informed of an
investigation in circumstances wheve suspicions exist in vespect of an undertaking,” this would
“seriously hamper the work of the Commission.*1? '

27.  Therefore a premature request by Microsoft for disclosure under 28 U.S.C. § 1782
in order to find out if a company has filed a document pertaining to Microsofi's compliance or
alleged failure to comply with Buropean Community competition laws, or more specifically on
an issue where a Statement of Objections has not.yet been adopted is apt 10 seriously harm the
Commission's investigation process and circumvent the European rules on access 1o file.

3. CONCLUSION

28, Insum, DG COMP is of the opinion that the described Buropean access to file
rules properly protect Microsofl's rights of defence and that the discovery requests presented by
Microsoft are an afternpt to circumvent these well established rules. DG COMP therefore sees
no necessity for Microsoft to avail itself of the assistance of US courts pursuant to 28 1J.5.C.

§ 1782.

Brussels, & March 2006

100420913 _1 (2).D0C

19 Judgment of the Court of First Instance of 8 July 2004 in Case T-50/00 Dalmine v.
Commission, not yet reported, paragraphs 83 and 110.
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WHITE PAPER on

Damages actions for breach of the EC antitrust rules

1. PURPOSE AND SCOPE OF THE WHITE PAPER
1.1 Why a White Paper on damages actions for breaches of the EC antitrust rules?

Any citizen or business who suffers harm as a result of a breach of EC antitrust rules (Articles
81 and 82 of the EC Treaty) must be able to claim reparation from the party who caused the
damage. This right of victims to compensation is guaranteed by Community law, as the
European Court of Justice recalled in 2061 and 2006.!

Despite the requirement to establish an effective legal framework tumning exercising the right
to damages into a realistic possibility, and although there have recently been some signs of
improvement in certain Member States, to date in practice victims of EC antitrust
infringements only rarely obtain reparation of the harm suffered. The amount of
compensation that these victims are forgoing is in the range of several billion euros a year.”

In its 2005 Green Paper, the Comumission concluded that this failure is largely due to various
legal and procedural hurdles in the Member States’ rules governing actions for antitrust
damages before national courts. Indeed, such antifrust damages cases display a number of
particular characteristics that are often insufficiently addressed by traditional rules o civil
Hability and procedure. This gives rise to a great deal of legal uncertainty.” These
particularities include the very complex factual and economic analysis required, the frequent
inaccessibility and concealment of crucial evidence in the hands of defendants and the often
unfavourable risk/reward balance for claimants.

The current ineffectiveness of antitrust damages actions is best addressed by a
combination of measures at both Community and national levels, in order to achieve effective
minimum protection of the victims® right to damages under Articles 81 and 82 in every
Member State and a more level playing field and greater legal certainty across the EU.

The European Parliament’ concurred with the findings in the Green Paper, as did other
stakeholders, and called upon the Commission to prepare a White Paper with detailed
proposals to address the obstacles to effective antitrust damages actions.

1.2 Objectives, guiding principles and scope of the White Paper

This White Paper considers and puts forward proposals for policy choices and specific
measures that would ensure, more than is the case today, that all vietims of infringements of

! Case C-453/99, Courage and Crehan, [2001] ECR 1-6297, and Joined Cases C-295-298/04, Manfredi,
[2006] ECR 1-6619.

See section 2.2 of the Impact Assessment Report (IAR).

See ibid., section 2.3.

4 Resolution of 25 April 2007 (2006/2207(INT)).
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EC competition law have access to effective redress mechanisms so that they can be fully
compensated for the harm they suffered.

This White Paper is {o be read in conjunction with two Commission staff working documents:
(2) a Commission staff working paper on EC antitrust damages actions (“the SWP”) which
explains in greater detail the considerations underlying the White Paper and also provides a
concise overview of the already existing acquis communautaire; and (b) an Impact
Assessment Report (the “IAR”) analysing the potential benefits and costs of various policy
options, and an executive surmmary of this report.

The primary objective of this White Paper is to improve the legal conditions for victims to
exercise their right under the Treaty fo reparation of all damage suffered as a result of a
breach of the EC antitrust rules. Fulli compensatien is, therefore, the first and foremost
guiding principle.

More effective compensation mechanisms mean that the costs of antitrust infringements
would be bormme by the infringers, and not by the victims and law-abiding businesses.
Effective remedies for private parties also increase the likelihood that a greater number of
illegal restrictions of competition will be detected and that the infringers will be held liable.?
Improving compensatory justice would therefore inherently also produce beneficial effects in
terms of deterrence of future infringements and greater compliance with BC antitrust rules.
Safeguarding undistorted competition is an integral part of the internal market and important
for implementing the Lisbon strategy. A competition culture contributes to better allocation of
resources, greater economic efficiency, increased innovation and lower prices.

The Commission followed the further guiding principle that the legal framework for more
effective antitrust damages actions should be based on a genuinely European approach. The

policy choices proposed in this White Paper therefore consist of balanced measures that are

rooted in European legal culture and traditions.

Another important guiding principle of the Commission’s policy is fo preserve strong public
enforcement of Articles 81 and 82 by the Commission and the competition authorities of the
Member States. Accordingly, the measures put forward in this White Paper are designed to
create an effective system of private enforcement by means of damages actions that
complements, but does not replace or jeopardise, public enforcement.

In view of the foregoing and in line with the requirement set out by the Court of Justice that
any victim of anfitrust infringements must be able to exercise his right to compensation
effectively, the issues addressed in the White Paper concern, in principle, all categories of
victim, all types of breach of Articles 81 and 82 and all sectors of the economy. The
Commission also considers it appropriate that the policy should cover both actions for
damages which do, and actions which do not, rely on a prior finding of an infringement by a
competition authority.

3 See the IAR, section 2.1.
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2. THE PROPOSED MEASURES AND POLICY CHOICES
2.1. Standing: indirect purchasers and collective redress

In the context of legal standing to bring an action, the Commission welcomes the
confirmation by the Court of Justice that “any individual” who has suffered harm caused by
an anfitrost infringement must be allowed to claim damages before national courts.® This
principle also-applies to indirect purchasers, i.e. purchasers who had no direct dealings with
the infringer, but who nonetheless may have suffered considerable harm because an illegal
overcharge was passed on to them along the distribution chain.

With respect to collective redress, the Commission considers that there is a clear need for
mechanisms allowing aggregation of the individual claims of victims of antitrust
infringements. Individual consumers, but also small businesses, especially those who have
suffered scattered and relatively low-value damage, are often deterred from bringing an
individual action for damages by the costs, delays, uncertainties, risks and burdens involved.
As a result, many of these victims currently remain uncompensated. At the rare occasions
where a multitude of individual actions are brought in relation to the same infringement,
procedural inefficiencies arise, for claimants, defendants and the judicial system alike.

The Commission therefore suggests’ a combination of two complementary mechanisms of
collective redress to address effectively those issues in the field of antitrust:

* representative actions, which are brought by qualified entities, such as consumer
associations, state bodies or frade associations, on behalf of identified or, in rather
restricted cases, identifiable victims. These entities are either (i) officially designated in
advance or {ii) certified on an ad hoc basis by a Member State for a particular antitrust
infringement 1o bring an action on behalf of some or all of their members; and

» opt-in collective actions, in which victims expressly decide to combine their individual
claims for harm they suffered into one single action.

Considering that qualified entities will not be able or willing to pursue every claim, it is
necessary that these two types of action complement each other to ensure effective collective
redress for victims of antifrust infringements, In addition, it is important that viciims are not
deprived of their right to bring an individual action for damages if they so wish. However,
safeguards should be put in place to avoid that the same harm is compensated more than once,

These suggestions on damages actions in the field of antitrust are part of the Commission’s
wider initiative to strengthen collective redress mechanisms in the EU and may develop
further within this context.

2.2 Access to evidence: disclosure infer partes

Competition cases are particularly fact-intensive. Much of the key evidence necessary for
proving a case for antitrust damages is often concealed and, being held by the defendant or
by third parties, is usually not known in sufficient detail to the claimant.

Manfredi (see foommote 1), point 61.
For the underlying reasons see Chapter 2 of the SWP,
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Whilst it is essential to overcome this structural information asymmetry and to improve
victims® access to relevant evidence, it is also important to avoid the negative effects of
overly broad and burdensome disclosure obligations, including the risk of abuses.

The Commission therefore suggests that across the EU a minimum level of disclosure infer
partes for EC antitrust damages cases should be ensured. Building on the approach in the
Intellectual Property Directive (Directive 2004/48/EC), access to evidence should be based on
fact-pleading and strict judicial control of the plausibility of t‘ne claim and the
proportionality of the disclosure request. The Commission therefore Suggests that:

s national courts should, under specific conditions, have the power to order parties to
proceedings or third parties to disclose precise categories of relevant evidence;

» conditions for a disclosure order should include that the claimant has:

— presented all the facts and means of evidence that are reasonably available to
him, provided that these show plausible grounds to suspect that he suffered harm
as a result of an infringement of competition rules by the defendant;

- shown to the satisfaction of the court that he is unable, applying all efforts that
can reasonably be expected, otherwise to produce the requested evidence;

- specified sufficiently precise categories of evidence to be disclosed; and

— satisfied the court that the envisaged disclosure measure is both relevant to the
case and necessary and proportionate;

» adequate protection should be given to corporate statements by leniency applicants and to
the investigations of competition authorities;

» to prevent destruction of relevant evidence or refusal to comply with a disclosure order,
courts should have the power to impose sufficiently deterrent sanctions, including the
option to draw adverse inferences in the civil proceedings for damages.

2.3, Binding effect of NCA decisions

Whenever the European Commission finds a breach of Asticle 81 or 82 of the EC Treaty,
victims of the infringement can, by virtue of established case law and Article 16(1) of
Regulation 1/2003, rely on this decision as binding proof in civil proceedings for damages.
For decisions by national competition authorities (NCAs) finding a breach of Article 81 or
82, similar rules currently exist in only some Member States.

The Comrnission sees no reason why a final decision’ on Article 81 or 82 taken by an NCA in
the European Competition Network (ECN), and a final judgment by a review court upholding

For the underlying reasons see Chapter 3 of the SWP.

In ali Member States, NCA decisions are subject to judicial review. NCA decisions are considered final
when they can no longer be reviewed, i.e. decisions that were not appealed within the applicable time
Hmits and thus accepted by their addressees, and those that were confirmed by the competent review
courts.
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the NCA decision or itself finding an infringement, should not be accepted in every Member
State as irrebuttable proof of the infringement in subsequent civil antitrust damages cases.

A rule to this effect would ensure a more consistent application of Articles 81 and 82 by
different national bodies and increase legal certainty. It would also significantly increase the
effectiveness and procedural efficiency of actions for antitrust damages: if defendants can
call into question their own breach of Article 81 or 82 established in a decision by an NCA
and, possibly, confirmed by a review court, the courts seized with an action for damages are
required to re-examine the facts and legal issues already investigated and assessed by a
specialised public authority (and a review court). Such duplication of factual and legal
analysis leads to considerable extra costs, duration and imponderability for the victim’s action
for damages.

The Commission therefore suggests'® the following rule:

e national courts that have to rule in actions for damages on practices under Article 81 or 82
on which an NCA in the ECN has already given a final decision finding an infringement
of those articles, or on which a review court has given a final judgment upholding the
NCA decision or itself finding an infringement, cannot take decisions running counter to
any such decision or ruling.

This obligation should apply without prejudice to the right, and possible obligation, of
national courts to seek clarification on the interpretation of Article 81 or 82 under Article 234
of the EC Treaty.

The rule set out above confers binding effect only on decisions that are final, i.e. where the
defendant has exhausted all appeal avenues, and relates only to the same practices and
same undertaking(s) for which the NCA or the review court found an infringement.

2.4. Fault requirement

If the breach of Article 81 or 82 has been proven, Member States take diverse approaches
concerning the requirement of famlt to obtain damages.

Some Member States require no fault at all as a condition for an antitrust damages claim, or
irrebuttably presume the existence of fault once an infringement has been proven. The
Commission sees no policy grounds against such an approach.

As regards the other Member States, the Court’s case law on the conditions of civil liability
for breaches of directly applicable Treaty rules, such as Articles 81 and 82, and the principle
of effectiveness suggest that any fault requirements under national law would have to be
limited. The Commission sees no reasons to relieve infringers from liability on grounds of
absence of fault other than in cases where the infringer made an excusable error.

The Commission therefore suggests’’ a measure to make it clear, for Member States that
require fault to be proven, that:

10 For the underlying reasons see Chapter 4 of the SWP.

For the underiying reasons see Chapter 5 of the SWP.
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* once the victim has shown a breach of Article 81 or 82, the infringer should be liable
for damages caused unless he demonstrates that the infringement was the result of a
genuinely excusable error;

» an error would be excusable if a reasonable person applying a high standard of care could
not have been aware that the conduct restricted competition.

2.5. Damages

The Commission welcomes the confirmation by the Court of Justice of the types of harm for
which victims of antitrust infringements should be able to obtain compensation.”” The Court
emphasised that victims must, as a minimum, receive full compensation of the real value of
the loss suffered. The entitlement to full compensation therefore extends not only to the
actual loss due to an anti-competitive price increase, but also to the loss of profit as a result
of any reduction in sales and encompasses a right to interest.

For reasons of legal certainty and to raise awareness amongst potential infringers and victims,
the Commission suggests codifving in a Community legislative instrument the current
acquis communautaire on the scope of damages that victims of antitrust infringements can
FECOVer.

Once the scope of damages is clear, the quantum of these damages must be calculated. This
calculation, implying a comparison with the economic situation of the victim in the
hypothetical scenario of a competitive market, is often a very cumbersome exercise. It can
become excessively difficult or even practically impossible, if the idea that the exact amount
of the harm suffered must always be precisely calculated is strictly applied. Moreover, far-
reaching calculation requirements can be disproportionate to the amount of damage suffered.

To facilitate the calculation of damages, the Commission therefore intends:"

e to draw up a framework with pragmatic, non-binding guidance for quantification of
damages in antifrust cases, e.g. by means of approximate methods of calculation or
simplified rules on estimating the loss.

2.6. Passing-on overcharges

If the direct customer of the infringer fully or partially passed on the illegal overcharge to his
own customers (the indirect purchasers), several legal issues can arise. At present, these create
a great degree of legal uncertainty and difficulties in antitrust damages actions.

-

Problems arise, on the one hand, if the infringer invokes the passing-on of overcharges as a
defence against a damages claimant, arguing that the claimant suffered no loss because he
passed on the price increase to his customers.

The Comumission recalls the Court’s emphasis on the compensatory principle and its premise
that damages should be available to any injured person who can show a sufficient causal
link with the infringement. Against this background, infringers should be allowed to invoke
the possibility that the overcharge might have been passed on. Indeed, to deny this defence

12 Manfredi (see footnote 13, points 95 and 97.
For the underlying reasons see Chapter 6 of the SWP.
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could result in upjust enrichment of purchasers who passed on the overcharge and in undue
multiple compensation for the illegal overcharge by the defendant. The Commission
therefore suggests' that:

¢ defendanis should be entitled to invoke the passing-on defence against a claim for
compensation of the overcharge. The standard of proof for this defence should be not
lower than the standard imposed on the claimant to prove the damage.

Difficulties also arise, on the other hand, if an indirect purchaser invokes the passing-on of
overcharges as a basis to show the harm suffered. Purchasers at, or near the end of the
distribution chain are often those most harmed by antitrust infringements, but given their
distance from the infringement they find it particularly difficult to produce sufficient proof
of the existence and extent of passing-on of the illegal overcharge along the distribution chain.
If such claimants are unable to produce this proof, they will not be compensated and the
infringer, who may have successfully used the passing-on defence against another claimant
upstream, would retain an unjust enrichment.

To avoid such scenario, the Commission therefore proposes to lighten the victim’s burden and
suggests™ that:

» indirect purchasers should be able to rely on the rebuttable presumption that the illegal
overcharge was passed on to them in ifs entirety.

In the case of joint, parallel or consecutive actions brought by purchasers at different points in
the distribution chain, national courts are encouraged to make full use of all mechanisms at
their disposal under national, Community and international law in order to avoid under- and
over-compensation of the harm caused by an infringement of competition law.

2.7. Limitation periods

While limitation periods play an important role in providing legal certainty, they can also be
a considerable obstacle to recovery of damages, both in stand-alone and follow-on cases.

As regards the commencement of limitation periods, victims can face practical difficulties
in the event of a continuous or repeated infringement or when they cannot reasonably have
been aware of the infringement. The latter occurs frequently in relation to the most serious
and harmful competition law infringements, such as cartels, which often remain covert both
during and after their lifespan.

The Comimission therefore sugges‘cs16 that the Hmitation period should nof start to run:
¢ in the case of a continuous or repeated infringement, before the day on which the
infringement ceases;

e before the victim of the infringement can reasonably be expected to have knowledge of
the infringement and of the harm it caused him.

For the underiying reasons see Chapter 7 of the SWP.
For the underlying reasons see ibid.
For the underlying reasons see Chapter 8 of the SWP.
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To keep open the possibility of follow-on actions, measures should be taken to avoid
limitation periods expiring while public enforcement of the competition rules by competition
authorities (and review courts) is still ongoing. To this end, the Commission prefers the
option of a new limitation period, which starts once a competition authority or a review
court adopts an infringement decision, over the option of suspending the limitation period
during the public proceedings.

In the latter case, claimants (and defendants) will sometimes find it difficult to calculate the
remaining period precisely, given that the opening and closure of proceedings by competition
authorities are not always publicly known. Moreover, if a suspension were to commence at a
very late stage of the limitation period, there may not be enough time left to prepare a claim.

The Commission therefore suggests'’ that:

¢ 2 new limitation period of at least two years should start once the infringement decision
on which a follow-on claimant relies has become final.

2.8. Costs of damages actions

The costs associated with antitrust damages actions, and also the cost allocation rules, can be
a decisive disincentive to bringing an antitrust damages claim, given that these actions may be
particularly costly and are generally more complex and time-consuming than other kinds of
civil action.

The Commission considers that it would be useful for Member States to reflect on their cost
rules and to examine the practices existing across the EU, in order to allow meritorious
actions where costs would otherwise prevent claims being brought, particularly by claimants
whose financial situation is significantly weaker than that of the defendant.

Due consideration should be given to mechanisms fostering early resolution of cases, e.g. by
settlements. This could significantly reduce or eliminate litigation costs for the parties and
also the costs for the judicial system.

Member States could also consider introducing, where appropriate, limits on the level of
court fees applicable to antitrust damages actions.

Finally, Member States are invited to reflect on their cost allocation rules in order to reduce
the uncertainty for potential claimants about the costs for which they may be liable. The
“loser pays” principle, which prevails in the EU Member States, plays an important function
in filtering out unmeritorious cases. However, under certain circumstances, this principle
could also discourage victims with meritorious claims. National courts may therefore have to
be empowered to derogate from this principle, for example by guaranteeing that an
unsuccessful claimant will not have to bear the defendants’ costs that were unreasonably or
vexatiously incurred or are otherwise excessive.

The Commission therefore encourages'® Member States:

¢ to design procedural rules fostering settlements, as a way to reduce costs;

17

For the underlying reasons see ibid.
8

For the underlying reasons see Chapter ¢ of the SWP.
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¢ to set court fees in an appropriate manner so that they do not become a disproportionate
disincentive to antitrust damages claims;

e to give national courts the possibility of issuing cost orders derogating, in certain justified
cases, from the normal cost rules, preferably upfront in the proceedings. Such cost orders
would guarantee that the claimant, even if unsuccessful, would not have to bear all costs
incurred by the other party.

2.9, Interaction between leniency programmes and actions for damages

It is important, for both public and private enforcement, to ensure that leniency programmes
are aftractive.

Adequate protection against disclosure in private actions for damages must be ensured for
corporate statements submitted by a leniency applicant in order to avoid placing the
applicant in a less favourable situation than the co-infringers. Otherwise, the threat of
disclosure of the confession submitted by a leniency applicant could have a negative influence
on the quality of his submissions, or even dissuade an infringer from applying for leniency
altogether.

The Commission therefore suggests” that such protection should apply:

s to all corporate statements submitted by all applicants for leniency in relation to a
breach of Article 81 of the EC Treaty (also where national antitrust law is applied in
parallel);

o regardless of whether the application for leniency is accepted, is rejected or leads to no
decision by the competition authority.

This protection applies where disclosure is ordered by a court, be it before or after adoption
of a decision by the competition authority. Voluntary disclosure of corporate statements by
applicants for immunity and reduction of fines should be precluded at least until a statement
of objections has been issued.

A further measure to ensure that leniency programmes continue to be fully attractive could be
to limit the civil liability of successful immunity applicants. The Commission therefore puts
forward for further consideration™ the possibility of limiting the civil liability of the
immunity recipient to claims by his direct and indirect contractual partners. This would
help to make the scope of damages to be paid by immunity recipients more predictable and
more limited, without unduly sheltering them from civil liability for their participation in an
infringement. The immunity recipient would have to bear the burden of proving the extent to
which his Hability would be limited. However, consideration should be given, in particular, to
the need for such a measure and the impact it would have on the full compensation of victims
of cartels and on the position of the co-infringers, especially other leniency applicants.

@ For the underlying reasons see Chapter 10, section B.1 of the SWP.

For the underlying reasons see Chapter 10, section B.2 of the SWP.
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The Commission invites comments on this White Paper. They may be sent, by 15 July 2008,
either by e-mail to:

comp-damages-actions@ec.europa.eu
or by post to:

European Commission

Directorate-General for Competition, Unit A 5
Damages actions for breach of the EC antitrust rules
B-1049 Brussels.

It is standard practice within DG Competition to publish submissions received in response to
a public consultation. However, it is possible to request that submissions, or parts thereof,
remain confidential. Should this be the case, please indicate clearly on the front page of your
submission that it should not be made public and also send a non-confidential version of your
submission to DG Competition for publication.
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