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SUPPLEMENTAL DECLARATION OF JEAN-PIERRE FARGES

I, Jean-Pierre Farges, make the following declaration:

I

1.

1 make this declaration upon personal knowledge and I am competent to testify
to the facts set forth herein. This declaration is based on my background in, and
familiarity with, French law and procedures. The statements and opinions
expressed herein are made in good faith on the basis of my understanding of the
relevant facts and law.

I am a partner and the head of the litigation and arbitration practice at the Paris
office of Ashurst LLP, I specialise in arbitration and litigation in contractual
issues, finance, industrial risk, construction, international trade, public and
administrative law disputes and regulatory issues. I bave been involved in a
number of major disputes before State courts and srbitral tribunals, acting for
listed industrial companies, banks and funds. I am an avocat at the Paris Bar,

1 earned my law degree, known as Doctorate in private international law on
international arbitration from University of Paris I (Panthéon-Sorbonne), my
Magistére {postgraduate degree) in private and public economic law from
University of Paris I (Panthéon-Sorbonne), and my DESS (postgraduate

degree) in business and tax law from University of Paris I (Panthéon-
Sorbonne).

In the course of my law practice, I regularly practice before courts in France. I
am familiar with French competition law and the procedural rules in such
courts.

I make this second declaration following QC's reply brief in support of its
motion to intervene for the lmited purpose of secking modification to
protective orders and its application pursuant to 28 U.S.C. §1782 for an order
requiring Intel and third parties to provide access to documents and a
deposition testimony for use in foreign proceedings (bereafter "QC's reply
brief")

I understand from QC's reply brief that QC has narrowed down the possible
venues for its damages action. QC now seeks the modification to protective
crders in order to file a representative action either in England or in Portugal
where it would represent French consumers. (QC's reply brief, at 9)

FRENCH LAW OF CONSUMER ASSOCIATIONS

Article 422-1 of the French Consumer Code enables an approved consumer
association recognised as a representative association to bring a representative
action on behalf of consumers provided that they have received a prior mandate
from at least two consumers.
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8. To the best of my knowledge, there is no French law provision that
affirmatively empowers French consumer associations to seek damages through
an action for breach of antitrust rules outside France and in particular in other
Buropean Countries. This is especially the case when such consumer
associations are initiating or launching such an action as opposed 1o joining an
existing action.

9. It must be underlined that the ministry's order of 27 July 2006 which renews
the authorisation of QC fo act as an approved association expressly provides
that this authorisation is given o QC to carry out "throughout the country® all
rights recognised to authorised consumer association under the French
Consumer Code (for a copy of this order, see Declaration of John King in
support of QC's motion, April 4, 2008, Exh. 2).

10, To my best knowledge it would be the first time a French consumer association
were to bring a damages action for breach of antitrust rules outside France on
behalf of French consumers seeking indemnification for losses arising from
purchases made in France. I also note that QC's initial brief only mentioned
damages actions that it brought before French Courts (see QC's initial brief in
support of its application pursuant to §1782, April 9, 2008, at 5; see also
Declaration of John King in support of QC's motion, 13-16).

il As far as 1 know, French law does not affirmatively authorise QC to represent
non-French consumers for purchases made outside France. Therefore, it
remains highly questionable that QC could rely on its governmental
authorisation as an approved association to act on behslf of Portuguese or
English consumers.

PRIVATE INTERNATIONAL LAW

12. In case of an international litigation, French private international law considers
that the question of capacity to bring a lawsuit is to be determined by the

personal law of the claimant. QC's capacity would therefore be determined
according to French law.

3. Should Portuguese or English private international law apply the same rules as
French private international law, QC's legal capacity to sue would be governed
by the personal law of this association (i.e. French law).

14, As a result, QC's capacity would be restricted by the conditions listed in my
previous declaration and notably by the conditions laid down in article 1.422-1
of the French Consumer Code (see my first declaration of 1* July 2008). For

example, QC could not solicit assignment of claims from French consumers to
sue Intel in foreipn venues.

e
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QC'S ACTION COULD BE SEEN AS A FRAUD

I5.

16,

It has already been stated that QC's motion pursuant to §1782 “could be seen as
a fraud to the conventional rules”, including the provisions of the Hague
Convention regarding the recovering of evidence abroad. (Decl. of Maurice-
Antoine Lafortune, Former judge of the French Supreme Court, at 7).

In addition, the leading French doctrine considers that forum shopping is a
fraud since it aims at obtaining from a foreign judge the judgement that the
judge who would normally have jurisdiction to rule on the matier would not
have rendered (P. Mayer and V, Heuzé, Droit International Privé, Séme éd.,
Montchrestien, Paris, 2007, § 393 and 395).

On this basis, I consider, a forfiori, that the choice made by a French consumer
association to launch a judicial action regarding French consumers in Portugal
or in the UK. depending on which is the most welcoming forum {given that the
action in France raises "significant difficulties”) could be considered as a fraud
of French law (see QC's reply brief, at 9, footnote 18, mentioning these

difficulties).
The fraud would be demonstrated by the following elements:

The only reason for which QC envisages to bring an action outside France is
that “there may be significant difficulties in bringing a claim of this nature in
France in the current legislative context” (QC's reply brief, a1 9, footnote 18).

‘Whereas, in principle, French courts have jurisdiction, since all the elements of
the litigation are located in France:

* QC is a French association;

. the association has only been authorised by the public authorities for
actions on French territory ;

. the defendant has a subsidiary located in France;

. and the vast majority of the consumers it would represent (i.e. the
Prench consumers) are located in France and they would have suffered
their damages in France,

I declare, in application of Article 202 of the French Code of Civil Procedure,

that | am aware that this affidavit is made to be produced before the Delaware Court
and that I shali face penalties for any false statement on my behalf.

Executed on August 19th, 2008 at Paris, France.

Jean-Pierre FARGES
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1 ARUNDEL MCDOBGALL, of 5 Appold Street, London, ECIA

1.
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STATEMENT OF ARUNDEL McDOUGALL

A2, do say asifellows;

I.make this statement:upon personal Kiiowledge and | am competent to testify to the
fagts setiforth-herein. This statementiis based on:my background I, and tamillarity with;
English law and fegal procédures. The statémierts &

mate in good faith:anthe basis of Hiy understanding af the faets and the faiv.

1.am a-qualified solicitor and 2 member:of the Law Sodety<ef England and Wales certified
to. practice in Englanid aAd:Wales,

d & pariner i Asturst LLP 8t the dbove address. 1
qualifiet in 1878,

Since’ gualification T Rave practiced as a commerdial Titigation: solicitor and fiave:a hroad

exparience of-ficst:types of coritentious: proteatings; oites involving slti-party atticis

and other collective action procedires;and freguently iwelving, aitransnational dlement..

1 Have § pafticular knbwiedye

Actions for compEHItoN Taw-damages. THEVE tiden Invelved 1 o Beris of GHIN Bresking
ases in England wyer the festshxyears involving claims by divect and indirect purchasers

for' damages alleged to arise from infrihgements of Articie/81. BC Tresty This: Article §
pne of the tio EC Thpetition faw proRititiois: SEt-out:in: thi EC Tredty, The Hthier o
being: Article 82..

1 understant ‘that Unloy Féabrald BES Conseiiimatelirs. Que TRASK (L™, -& French
consumer “association, has. bioaght. proceedings: under USC: S1782 to: Wtervene i

procesdings-befors the U Bistrict Gourtdn Delaware. Thepriginal proceedings before the

Delaware Court driz cotsalidated: actipns betw tel Corp 1 nid Advaniced
Micio Devices nc, ("AMB”}, and between. dass: plaintiffs onie sreband and-Intel bh the:
other: .I understand that:there has' been voluminous dosumentation: disdosed: it those
proceedings and that the Delaware-Court has-imposed a Protecive’.Ordérin relation to

3 Cotpebitton g
g j_hsh anﬁ oric, _sahoﬂ eSS anw G&[ﬁ&n‘?’] EWHG 2304, (m},

§i
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confidential doguments disclosed. The purpose: for Which O seek: artess. to. the:
ducumentsis stated to'be for use 'y QT InY

“()  European Comimissibn procesdlngs régarding Iitels:

alleged abuse-of a-domipantposition.and
(i present.or Ritire judicis] procesdings inone-op. more:
Member statasiot:the: Europea, Urion and refating to;
Intet's dleged abuseofa-domsinant position, *
Fanhderstand: thatQC has now:iEdicated it is nd lc&r’;’_’g_é‘r‘s*seé%d' ngdm:um&m:s in cohnedtiah
With the protesdings.in (7} above,

T fuithier understand that QC have now narrowed down:tha:nossible Europ

a: private dathages attion to Englahd oF Portugal, They
2008, page:9}:

!

2 a collective action the interests

"I esch Vehis OC Weilld vepieséit

OF Froneh Consuimers; s, French prchasers of Compiters contaifing
Intelmicroprocessors:as well s English or:Portuguese consumersin
the respective venues.”

Jurisdiction due'te *signiicant-difffeuitiis.ib, Bringing s clalm of Ehis nature In France in the
CUBFBREEGIElatE COeRE";

GC has not as, of this:date filed any-court proceedings in-England and has-stated that &

intends to do $6 when the Eutopear Gom

an infringament of Article 82EC by Intel;

I havee been. asked to expldin. the:requirements, under English faw that O€ weuld.need te

fuffl i ordier toicommencs proceRdings BFERE SOrt It propioses In England,

As | undarstand. it, QC's authorisation’ from. the French State:to act a5 a.epressinative
body derives from an Order dated 27 July J006 by the Erench Miniskry.of the Economy,
Financs ‘aifd Indiistry; Exhibits 1 and 2 to 306, T. Kivg’s Detiaration of 4 Apol 2008,
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3.

rerigwing the authorisation of Q¢ tb comy. oub all rights; recognised. to authorised
consuntiers associations ander the: Frénch Cohsuifier Godel for fWe years' from 20
Septertber 2046,

0 do’ bict ssert that the Ereneh Miisty-of the Eddrib sl ol ehabie it oF

eadings In Englani It tierely
shates that it intends totake such Bctionand "is advised thak it will be able:to cormente

plermit t; to représent. Franch, of English, constimens i

proceedings tn'a Eurepeai.co0rt." (Reply Brief filed 16 dily 2008; page

. fogical Eurbpean-cotirt would e i Fririce, Where fo diits 1t has B7traek rexord el
asserting consurmer rights on. behalf of French.consumers, fnstead they wantito try thielr
ugk i tie courts of elther England or Porfunal;

My piirtacy; Mr Farges’ affidavit of 2:3aly 2008 explains thetypies of scHons Which QG can

theoretically pursue n France in:accordarice with French law; the sespectsiniwh

ndt possess a Mdndate fror Frédch consaniars tol donduct ity proposed: Joint action. I

adopt thuse explanations.

ase T ¢onelude that, IFGC Wee 1o sifemBt o 6o

there are likely to-bie jprélirizir‘l‘a’n?%l'sﬁ'ﬁ!é"ﬁf{-:is‘?itﬁii{:aﬁsuéutﬁbﬁﬁﬁ&:ﬁﬂdiﬁﬁe&éé‘stié?-?iﬁ"-ﬁ'leﬁﬁﬁgﬂﬁﬁi

court: Because QC have not agvanced'any submissions o such issues:

However; and in-any event, English law would prevent QC from bringing dts proposed

claim in an English.court, There is only;one means by which.a. representative budy in the.
Uhited Kirigdom can pursue & follow-or Competition damayes acton — uhdet Seetion 478
of the Competition Act 1936, Under that Setion, onfy 3 “spetified body™ may bring a;

représenitative damages claitm-on:behalfof consumers: Secion 478(1) provides:
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"% specificd:body may- (Subject:ty theprovisioas of tils Act:snd
Teibiinal Riés) bing proceadings béforethe Trbunalwhich comprise

The-Trtbunal in quesion is the Compati

T2, he: Tribunal Rules

dré the CAT's'Rilles, afid-"cunsuimes clalifis” aré foll te acions fof competition

law dumages, whith are-furttier definetin Section 47A of tive Competitic-Adt 1998, and
which would Inciude 2 cfifn for amages alleged o. be susteined’ @s 3 resull of
infiifgetient  of Aricle 82:EC, “Thig, the: oy Rirm it Which priiceedings: of

intended by QC i England cart beicammiented 75 this GAT.

Séction 47A(5):of the Competition Act 1998 provides:

jithout: thepermission: of e
CAT,, such piaceédings cannot :bé commenced before any challenige to thg Commission

decision: as 1o infringement-on WHIH the protesdingsiare based (for exaiple, ar appeal
by angddresseerof thededision) is:exhausted in/the EuropegniCourt.
Rule:40(1). of the GAT'S Ruiles provides:

"Pawer to-Refect
40, ~

e Tribunal miay; of its:own Initiative vrointhe application.of

a-party, aftergiving the:parties an opportunity: to:be.heard,

procepdiingsir-

(&) itconsiders that-there are:no reasorable grounds:for
Aigkiiiy the Clim;

(b) it caseif procsedings nter section AT the 1998
ActJt sonsiders that'the body-Fringing the provecdings Is
gt entitied T do 50,

GrERab B ihdiigaalicn Wit hait.
the procéedings ate brought Is. nota consupier for the:
purposes.of that section;

(6)  itis satishied that the-dalmiant has habitually and:

itly dnd without any reasoiabile rodnd -

) instituted vexdtious procesdings, whetheragalnst:
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() made vexatious applications in any proceedingsyior

() b claliant fajls tocomply with:an-rule, direction,
practmedimaﬂo St Oroidér of the TrbUHaf"?

Thus, Section 478 Competition: Act 1998 s the onfy means by: which 8. representative

bady Tn-tie. Uited Kihgdom cati plifsué & follow-ofi combelition daimagies salon i te

United Kingdon, thie: tiody His to e spacifies bty and the CATS: Rules give-the CAT

very-wide:power (to which Section 4781} is: sly suibject) to reject-a claim, dncluding

& claiin ¥hat It coRgiters the réprésertative body is not epititied o bring,

Qc, howevear, is Rt aispedified Body, WereQC to seekispedified body stétus; 1€ would

have fosatisfy the criteria for-approval, Thesesare:

"L, bibdy 15 So.constituted, matiaged-and ontolEd a5 to.bE

avitly; impgrtially. anit with:compiete

protects the intergsts-of conRmens: This iﬂag:ﬁf\!iaﬂiézi‘ﬁ erests ol

consumers generally-or specificgroupsof consumers;:
3 Thesbody hasihe cipability totake forward:
4.  Thefack that the-body has a trading:o

will not:disquality it

the trading Ay does ot Cafityol the: BOdy aid-any profits b the
rading.aom are only used to further the stated objectives of the
body™,
Each of thiese chiteriathien hassub:criteria.
In' the United Kirigdom, we' siteady have an ofganisstion, well kricwn ‘and réspacted,
et -Hie: Gonsimers® Assoclation, otherwise fnown as
which Notionty Is ftattive o Betialf of corisi

representing consminers.  If fs»

“TheCompetiton Appedt tibunil Hules 2603,8, 1,

At Regufitory Refoim.
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2.

21,

very publicly; pursued a vepraséntitive. follow-on .competition lew action for damages

against a-sportswear retallerin a:¢ase Biéford: thes Unlked: Kingdn's Compétition Appes
Tribunal* ('CAT™.  Unlike QF, the: Consumers' Assetiation. i¢ o specified body" for the
peitioses of Section 478 oF the Competition Act 19585,

It QC dpés not: abtaid spécified: Bolly, Status fof the “purfivses: of ‘Sectioh: 478 of the

Cormpgtition: Act 1998, thete Is no-other toarse open to'iito commence. . private. action
for-compatition jaw damages o behalf-of dthers. 1€#-does obtain: spedified Body status

the CAT Has:povier to-raject-its- clali i I considers Itis not entitled o bing it

The: proposals: for faciiitating -collective redress: in private ‘actions for compsthion law

English. law, ‘ar BC law. The: White Paperis: snie: step v a process of researeh and

consyitation which: commenced jn. 2004¥ and which is:stl contiuing. The proposalsor
devlopHiEiE CORESEEY T1h 1t fepresent & combinstioh S0 pilicy GSpIrations S the: Hart-of
Eurgpean: competition poficyrmakers and. a3 synthesls of submidssions: fromr interested
parties made in the course of the:consultative progess of whichthe White Paper is part.
Stch proposals: may materialize it soimething 1n dieft legislation to be considéred at

European-or domasticlevel ore.dag.

The:Unitted Kingdom's Office of Fair Trading isengaged i a.cons

th Flation €5 BrVAtE sctions for Eothpetition faw: daMEgEs. IS PetRIREHAAIBHS oF
November 2407 ‘contain.a discussion about extending the: representative body furisiction

etition ACt 1998, Thay-are-alse aspifations condéived as

pairt of d consutation ‘provess; nut:law. Agaif, How ¥hey dre converted iito law, and

when, ls:uncertain.
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DECLARATION OF JOSE LUIS DA CRUZ VILACA

I, José Luis da Cruz Vilaga, make the following declaration:

I

I make this declaration based on my personal knowledge, including my
experience and knowledge about the procedures and law of Portugal. The
statements and opinions expressed below are made in good faith on the basis of
my understanding of the facts and applicable laws,

I hold a Law Degree and an LLM in Political-Economical Sciences from
Coimbra University and a PHD in International Economics from the University
of Paris L. I have been Senior Associate Member of St. Anthony's College in
Oxford and Visiting Researcher at the Fordham School of Law, N. Y.

I lectured Public Finance, Tax Law, Political Economics, Financial Economics
and EU law at Coimbra University Law School and was also Full Professor of
the Lusiada University Law School in Lisbon and Director of its Institute of
European Studies. I am currently Visiting Professor at the Nova University Law
School (Lisbon), where I teach Competition Law, and at the Catholic University
Law School (Lisbon), where T teach EU Litigation, as well as Associate
Professor at the International University.

Admitted to the Portuguese Bar Association in 1969, I am currently Equity
Partner and Head of EU and Competition/Antitrust Practice in PLMJ, the
largest Portuguese law firm,

Between 1986 and 1988, I was Advocate General at the Court of Justice of the
European Communities and from 1989 to 1995, President of the Court of First
Instance of the European Communities.

From 2003 to 2007 1 was Chairman of the Disciplinary Board of the European
Commission; in 2002, 1 chaired the Committee charged by the Portuguese
Government to prepare the new Competition Act currently in force and the
setting up of the new Competition Authority.

In the early 1980s, 1 was Member of the Portuguese Parliament and of the
Portuguese Government as Junior Minister for Internal Affairs (1980), in the
Prime Minister’s Office (1981) and lastly (1981.1982) for European
Integration, in charge of the negotiations for accession with EEC.

In the course of my law practice, I regularly practice competition and antitrust
law before European Union and Portuguese courts. I am familiar with '
Portuguese law and the procedural rules in Portuguese courts.



\)»

I make this declaration in connection with Intel’s opposition in United States
District Court to the Motion of Union Federale Des Consommateurs — Que
Choisir (“QC™ to Intervene for the Purpose of Seeking Modifications to

Protective Order and Application Pursuant to 28 U.S.C. § 1782 (*QC’s
Application™).

To prepare this declaration, 1 received a copy of the QC’s brief in support of
QC’s Application, Intel’s opposition 1o QC’s Application, and QC’s reply brief
in support of its Application.

1 was also informed by Intel’s counsel that the litigation in United States
District Cowrt in Delaware is based on allegations that Intel has illegally
monopolized a market for microprocessors. Complaints have been filed against
Intel by Advanced Micro Devices (AMD), a competitor of Intel, and by
purchasers in the 1.8, of personal computers that contain microprocessors. |
understand that Intel has produced the electronic equivalent of more than 150
million pages of documents, and more than 70 third parties have produced (or
have been requested to produce) documents.

I understand from QC's reply brief that QC states that it wishes to pursue a
representative action in either England or Portugal in which it would pursue
damages claims on behalf of French consumers and possibly English or
Portuguese consumers.

To my knowledge, QC has not asserted that there is any basis to believe that
French consumers had any contact with Portugal relating to their purchases of
personal computers containing microprocessors, QC also has not asserted that

any alleged unlawful conduct by Intel that affected French consumners took
place in Portugal.

It is my understanding that QC’s reason for secking to pursue claims in
Portuguese courts on behalf of French consumers is its belief that an action by
QC in France under French law would face “significant difficulties,” (QC
Reply, at 9 note 18.)

1. IT IS DOUBTFUL THAT QC WOULD BE ABLE TO PURSUE A DAMAGES

10,

1L

CLAIM IN PORTUGAL

To the best of my knowledge, no "Acgio Popular” or similar collective or
representative action has ever been filed in Portugal by a foreign consumer
association on behalf of foreign consumers as a result of any activity performed
outside of Portugal.

In order for Portuguese courts to have jurisdiction over such a claim, a link with
the Portuguese territory would have to be established. Even according to the
very broad requirements established by EU Regulation 44/2001 in this respect,
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i4,

i5.

16.

»

this link must either be the place where the damage occurred or the domicile of
any of the parties.

Even admitting in theory that Portuguese courts would accept to hear such a
claim, it is doubtful whether under Portuguese law QC may bring an action on
behalf of either French consumers or Portuguese consumers (of course, if an
individual had rights to sue that it expressly assigned to QC, QC might become
involved in litigation by virtue of an assignment, but in such a case QC would
not be sting as a consumer association in a representative capacity). U is likely
that a Portuguese court would conclude that QC has no ability to bring such a
claim.

Portuguese law provides wvarious rights to national, regional, or local
associations in Portugal, including the right to file an “Acg#io Popular,” which is
a limited type of class action permitted under Portuguese law, Portuguese law,
however, contains no provision that would extend to foreign associations the
rights given to national, regional, or local associations (including not only the
right to file claims, but also the right to free time on national TV and radio,
exemption from court fees, and the right to have their activities sponsored by
the government). To the contrary, the express grant of various rights to national,
regional, or local associations allows for the conclusion that foreign
associations do not have such rights.

Accordingly, because QC is not a Portuguese national, regional, or local
association, a Portuguese court is likely fo conclude that QC does not have the

right to pursue an “Accio Popular” in a Portuguese court, on behalf of foreign
CONSUMErs.

Furthermore, even if QC had the right to bring a claim in a Portuguese court, it
is not clear that it could pursue a case seeking damages for violation of
competition law by resorting to the Portuguese law permitting an “Acgio
Popular”, Though it cannot be ruled out that an “Acgdo Popular” based on
breach of competition law might be admitted inasmuch as consumers interests
may bave been hut as a result of said breach, the éxisting case law raises
doubts as to whether this regime can be used to claim individual damages or
whether it is limited to the protection of consumers’ collective interests {e.g. a
free market system with undistorted competition).

I am aware of no case in Portugal in which any person or entity has songht
damages on behalf of a consumer class for a breach of competition law.

II. PORTUGUESE LAW PROVIDES FOR RELEVANT DISCOVERY

i7.

If it is assumed that QC has standing to pursue a claim, and that a Portuguese
court would have jurisdiction over QC’s claim, Portuguese law provides for
relevant discovery. The discovery provisions include the following.



19.

20.

2L

2.

23.

4.

25.

26.

27.

I~

QC can request the court to order any other person/entity to produce certain
specific relevant documents (Arts. 528 and 531 of the Code of Civil Procedure).
The documents may be identified by categories, but the categories must still be
specific. Furthermore, the party must provide information sufficient o identify
the docurnent, which implies that only documents known to exist (or with sound
reasons to be considered as existent) should be requested. And the party

requesting documents must explain why it needs the documents in the
proceedings.

If the document {s not presented by the opposing party, the court can impose a
fine, reverse the burden of proof or order any measures it deems appropriate to
obtain the document.

The court can also order ex-officio disclosure of documents necessary to
establish the truth.

The court can summon witnesses to appear in court and apply sanctions to
ensure they appear. The court has the power to order the police authorities to
escort the witness to court.

Portuguese law does not provide for any type of open-ended discovery system,

therefore Portuguese courts would deny attempts from a party to conduct
“fishing expeditions™.

As noted above, the judge may, on a party’s request, order the other party to
produce documents. Or, in other situations the judge may, on its own initiative,
address such request to the parties in the proceedings or to third parties.

A Portuguese judge may also direct requests for assistance to other courts,
including foreign courts. This eould include courts in the United States, because
both Portugal and the United States are parties to the Hague convention of 18
March 1970 regarding the collection of evidence abroad.

However, it should be noted that by the time of its accession to The Hague

. Convention, Portugal made a specific reservation with regard to rogatory

letters: it specifically declared that it would not comply with rogatory letters in
the context of a pre-trial discovery process originating from a common law
jurisdiction (Decree-law No, 764/74, of December 30, 1974).

For any of the abovementioned measures to take place a claim must be filed and
the jurisdiction of the court must be established before the court accepts to deal
with a request to produce documents.

In conclusion, unlike common law systems, civil law systems, notably the
Portuguese, do not inciude mechanisms of pre-trial discovery. On the contrary,
the burden of proof usually rests on each party to put forward evidence capable



of supporting its allegations without any direct assistance from the counterparty.
The parties are not automatically required to disclose before trial every
information or piece of evidence in their possession that may be relevant to the
litigation. Their duties in this regard are strictly limited by the abovementioned
provisions: only requests for specific evidence previously known to exist are
permitted and their relevance is directly assessed and controlled by a judge. The
pure adversarial nature of US civil procedure, according to which most of the
discovery process is driven by the parties themselves and in which the judge is a
mere arbitrator thus clearly differs from the Portuguese procedural system,
which is also inspired by the inquisitorial principle, in which the judge is given
a more active role in reviewing the relevance of every piece evidence sought by
the parties, thus Jimiting the parties” discretion in this respect.

28, Hence, it seems that by resorting to US civil procedure QC is trving to gain
access to documentary evidence and information that would probably be denied
to it under Portuguese law and most civil law jurisdictions.

1 declare that the foregoing is true and correct, and [ am aware that this affidavit is
made to be produced before the United States District Court in Delaware and that I shall face
penaliies for any false statement on my behalf,

Executed on August 19, 2008 at Lisbon, Portugal.

Ve

José Luis da Cruz Vilaga
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1, CHARLES SIMON HOLLANDER, of 7/8 Essex Street, London WC2R 3LD do say as

follows:

1. Tam a barrister in pood standing in private practice at the Bar of England and
Wales. I practice from Brick Court Chambers at the above address. I was called to
the Bar in 1978 by Grays’ Inn, and appointed Queen’s Counsel in 1999, I was
appointed a Recorder of the Crown Court in 2000, and anthorised to sit as a Deputy
High Court Judge of the Queen’s Bench Division in 2008. I have been called to the
Bar in Gibraltar, Brunei and the British Virgin Islands,

2. Thave a wide-ranging practice in commercial litigation, including competition law
litigation. My book “Documentary Evidence”, which deals with English law and
practice in relation to documents, disclosure and legal professional privilege, was
first published in 1985 and is now in its 9™ edition'. Largely because of
“Documentary Evidence”, I am often instructed to advise or appear in court
proceedings in matters relevant to the law of disclosure and privilege, and have
appeared as counsel in many of the leading reported cases in these areas in recent
years, I am also one of the editors of “Phipson on Evidence”, the leading English
textbook on the law of evidence?, My other book “Conflicts of Interest” was first
published in 2000 and the third edition was published last month.

3. 1have given evidence as to English law for US court proceedings on many
occastons, particularly in relation to English law and practice in relation to

documentary disclosure®.

My instructions

4. Tunderstand that Union Fédérale des Consommateurs que Choisir (“QC"), a French

consumer association, has brought proceedings under USC §1782 to intervene in

' 9% ed 2006. The 10™ edition is expected to be published in September 2009.
2 1" od 1892, 16™ ed 2005,

3 For an example of a US reported decision in which my evidence was accepted, se¢ In Re Trygg-Hansa
Insurance Co Ltd (1995) 596 Fed Supp 624, 628.




proceedings before the US District Court in Delaware. The oﬁgin:ﬂ praceedings
before the Delaware Court are between Intel Corporation ("Intel”) and Advanced
Micro Devices Inc (“AMD”). I understand that there has been voluminous
documentation disclosed in those proceedings, and that the Delaware Court has
imposed a Protective Order in relation to confidential documents disclosed. The
purpose for which QU seek access to the documnents is stated to be for use by QCin:

(i) European Comumission proceedings regarding Intel’s alleged abuse of 2
dominant position and

(i) present or future judicial proceedings in one or more Member states of the

Evropean Union and relating to Intel’s alleged abuse of a dominant

position. *

T understand that QC has now indicated it is no Jonger seeking documents in
connection with the proceedings in (i} above.

5. The EC Commnission has investigated possible breaches by Intel of Article 82 EC in
relation to abuse of a dominant position in the x86 provessor market, in which

proceedings AMD was complainant. An oral hearing took place in March 2008, but
no Decision has yet been notified.

6. 1am instructed that QC may wish to commence proceedings in England. With that
inmind, I am asked to consider;

(2} the applicable English law of documentary disclosure; and

(b) whether QC would be able to obtain documents relevant to its intended
English proceedings under the laws and procedures in English courts.

CPR 31

7. If QC were to commence proceedings before the English court against Intel,
documentary disclosure would be governed by Civil Procedure Rule (“CPR”) 31.



Unlike US procedures, there is no system of pre-trial oral disclosure in England, but

there are procedures for disclosure of documents.

8. Io High Court litigation, disclosure of documents generally takes place after close

of pleadings. The basic obligation of each party is to give Standard Disclosure,
which is defined by CPR 31.6:

“Standard disclosure requires a party to disclose only-
(a) the documents on which he relies; and
{b) the documents which-
(i) adversely affect his own case
(ii) adversely affect another party’s case; or
(iif) support another party’s case; and

(c) The documents which he is required to disclose by a relevant
practice direction,”

9. The procedural rules which govern English High Court litigation were overhauled
in 1999. Before then, the test for discovery had stood for over 100 years:

“,..documents must be disclosed which it is reasonable to suppose contain
information which may enable the party applying for discovery either to
advance his own case or to damage that of his adversary or which may

fairly lead him to a train of enquiry which may have either of these two
consequences.”

10, When the rules were revised, the view was taken that the disclosure obligation on
the parties was too onerous, and that was unnecessarily increasing the cost of
litigation. In the final report which led to the new Civil Procedure Rules, Access to

Justice, four categories of documents were referred to:

4 Peruvian Guano v Compagnie Financiere 1882 11 QBD 55, 63.



(1) the parties” own dccuments, which they rely on in support of their
contentions in the proceedings

{2) adverse documents of which a party is aware and which fo a material

extent adversely affect his own case or support another party’s case

(3) documents which do not fall within categories (1) or {2) but are part of the
“story” or background, including documents which, though relevant, may
not be necessary for the fair disposal of the case

{4) train of enquiry documents; these are documents which may lead to a train

of enguiry enabling a party to advance his own case or damage that of his
()pptment.S

11. It was the intention of those drafting the CPR that the obligation of Standard
Disclosure should onty encompass categories (1) and (2) but that there should be
power to apply to the court for an order for specific disclosure, which might

encompass documents within categories (3) and (4). The Practice Direction which
is to be read with CPR 31 provides at para 5.5;

“An order for specific disclosure may in an appropriate case direct a party to-

{1) carry out a search for any documents which it is reasonable to suppose

may contain information which may-

{a) enable the party applying for disclosure either to advance his own
case or to damage that of the party giving disclosure or

(b) lead to a train of enquiry which has either of those consequences;
and

(2) disclose any documents found as a result of that search.”

12. The usual obligation on each party is to search for documnents which fall within the
obligation of standard disclosure. A Disclosure Statement must be signed by a

* Access to Justice, Final Report para 38



representative of each party, stating that the disclosing party believes the search to

have been reasonable in all the circumstances and draw atiention to particular

limitations on the extent of the search and the reasons for the limitation adopted®,

'The standard form’ requires specification of:

]
(2) The earliest date of documents for which search was made |
(b) The places scarched I

{c) Categories for which search was made.

13. The Practice Direction has recently been amended fo emphasise to lawyers the
importance of including electronic searches as part of the required reasonable
search.”

14. Where application is made for disclosure of specific documents, or classes of
documents, as explained above, the court will consider whether it is necessary to
make an order for disclosure against a party which may be wider than standard
disclosure.

Disclosure in the Competition Appeal Tribunat

15. T am instructed that if QC does initiate an action in the English courts and has i
standing to pursae such a claim, it may well be that such proceedings are
commenced in the Competition Appeal Tribunal (“CAT") rather than the High
Court. The CAT has a special jurisdiction to hear follow-on damages claims which
rely upon the findings of inﬁ'ingemeﬁt in a decision of the European Commission or
the Office of Fair Trading, Its jurisdiction is limited to monetary c¢laims-it cannot
grant injunetive or declaratory relief,

16. Disclosure in the CAT is governed by Rule 19(2)(k) of the Competition Appeal
Tribunal Rules 2003 which provides that the tribunal may give directions:

¢ Practice Direction 31, para 4.2
7 N265
¥ Practice Direction 31 par 2A



“for the disclosure between, or the production by, the parties of doctmnents
or classes of documerits,™

17. In general, the CAT will follow applicsble High Court principles in making orders
for disclosure of docurnents, although its specialist jutisdistion may on.cceasion
mean that it exercises its discretion in making orders sltightly differentfy from the
High Court.

No oral disciosure

18. This jurisdiction has never permitted pre-trial oral disclosure by way of witness
deposition. It has refused to permit letters rogatory applications to-the English
courts to be used for that purpose. ® Pre-trial otal disclosure is nsnally regarded as
anathema to English procedute.

Conclusion

19, If the purpose of the proceedings under USC §1782 is fo obtain documents required
for the purpose of subsequent English proceedings; and the parties from whisn the:
documents are sought are to be partics to the subseguent English proseedings, it is
unlikely that the application undes USC §1782 will achieve anything ropterial in the
way of dosumentary disclosure which cannot be obtatived in the course-of the
subsequent English proceedings under CPR 31. This is because the rides for
dosumentary disclosure in Bnglish proceedings are themselves intended o ensure
that each party to those proceedings has access to thoge documents in thie cantrol of
the other parties which if needs for the English litigation to be condueted in-a proper
and proportionate manner,

1 believe that the facts stated in this Statement are troe.

(Bt thl o L. A 2o

Charles Simon Hollander QC (Diate)

? See s2(3) of the Evidence (Proceedings To Other Jurisdictions) Act 1975. In ratifying the Hague
Canvention which led to the 1975 Agtthe UK detlared pursuant-io Art 23 that it would nof execute
requests issued for the purpose of pite-tria! dischsure zs opposed to evidence for trial,




Exhibit E

European Commission
Memo/08/517



MEMO/08/517
Brussels, 17" July 2008

Antitrust: Commission confirms supplementary
Statement of Objections sent to Intel

The European Commission can confirm that it has sent a supplementary
Statement of Objections (SS0) to Intel on 17th July. The SSO reinforces the
Commission’s preliminary view outlined in a Statement of Objections of 2§
July 2007 (see MEMO/G7/314) that Intel has infringed EC Treaty rules on
abuse of a dominant position (Article 82) with the aim of excluding its main
rival, AMD, from the x86 Central Processing Units (CPU) market.

in the S50, the Commission ouflines its preliminary conclusion that Intel has
engaged in three additional elements of abusive conduct. First, intel has provided
substantial rebates to a leading European personal computer (PC} retailer
conditional on it selfing only intel-based PCs. Secondly, Inte! made payments in
order to induce a leading Original Equipment Manufacturer {(OEM) fo delay the
planned launch of a product ine incorporating an AMD-based CPU. Thirdly, in a
subseguent pericd, Intel has provided substantial rebates to that same OEM
conditional on it obtaining all of its laptop CPU reguirements from Intel. In addition,
the Commission has included in the SSO additional factual elements relating to a
number of the objections outlined in the 26 July 2007 Statement of Objections.

Each of the conducts outlined in the 26 July 2007 Statement of Objections and the
8S0 is provigionally considered to constitute an abuse of a dominant position in its
own right. However, the Commission also considers at this stage of its analysis that
all the types of conduct reinforce each other and are pari of a singie overall anfl-
competifive strategy aimed at excluding AMD or limiting its access to the market.

intel has eight weeks to reply to the SSO, and will then have the right to be heard in
an Oral Hearing. If the Cormmission's preliminary views expressed In the SSO are
confirmed, the Commission may decide o require Intel to cease the abuse and may
impose a fine.

Background

A Statement of Objections is 2 formal step in Commission anfitrust investigations in
which the Commission informs the parlies concemned in writing of the objections
raised against them. The addressee of a Statement of Objections can reply in writing
to the Statement of Objections, setting out all facts known o it which are relevant to
its defence against the objeclions raised by the Commission. The party may alsc
request an oral hearing to present its commentis on the case.

The Commission may then take a decision on whether conduct addressed in the
Staternent of Objections is compatible or not with the EC Treaty's antitrust rules.

Sending a Statement of Cbjections does not prejudge the final outcome of the
procedure.
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