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United States District Court,D. Kansas.
Inre INDEPENDENT SERVICE ORGANIZA-
TIONS ANTITRUST LITIGATION.
This Document Applies To All actions.
Civil Action No. MDL-1021.

Aug. 1, 1996.

Defendant in antitrust litigation sought discovery
sanctions and protective order against plaintiff. The
District Court, Earl E. O'Connor, J., held that: (1)
plaintiff inadequately responded to defendant's dis-
covery requests; (2) plaintiff's request that defend-
ant produce corporate witness to testify about facts
supporting numerous paragraphs of defendant's
denidls and affirmative defenses in its answer and
counterclaim was overbroad, burdensome, and
highly inefficient method through which to obtain
otherwise discoverable information; but (3)
plaintiff's inadequate responses did not warrant out-
right exclusion of evidence.

Ordered accordingly.
West Headnotes
[1] Federal Civil Procedure 170A €~>1278

170A Federa Civil Procedure
170AX Depositions and Discovery
170AX(A) In General

170Ak1278 k. Failure to Respond; Sanc-
tions. Most Cited Cases
Exclusion of evidence is severe sanction because it
implicates due process concerns. U.S.CA.
Const.Amend. 5; Fed.Rules Civ.Proc.Rule 37(c), 28
U.S.CA.

[2] Federal Civil Procedure 170A €-1278
170A Federa Civil Procedure

170AX Depositions and Discovery
170AX(A) In Genera
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170Ak1278 k. Failure to Respond; Sanc-
tions. Most Cited Cases
Party cannot meet its discovery obligations by
sticking its head in the sand and refusing to look for
the answer and then saying it does not know the an-
swer. Fed.Rules Civ.Proc.Rule 37, 28 U.S.C.A.

[3] Federal Civil Procedure 170A €--1636.1

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of Doc-
uments and Other Tangible Things
170AX(E)5 Compliance; Failure to Com-

ply
170Ak1636 Failure to Comply; Sanc-
tions
170Ak1636.1 k. In General. Most
Cited Cases
(Formerly 265k25(1))

Plaintiff inadequately responded to discovery re-
quest for information regarding alleged redactions
of serial numbers from photocopied software disks
which were copied and produced to defendant by
not exhaustively investigating redactions and not
speaking to numerous employees who might have
information about those redactions. Fed.Rules
Civ.Proc.Rule 37, 28 U.S.C.A.

[4] Federal Civil Procedure 170A €21278

170A Federal Civil Procedure

170AX Depositions and Discovery

170AX(A) In General
170Ak1278 k. Failure to Respond; Sanc-

tions. Most Cited Cases

(Formerly 265k25(1))
Plaintiff's employee's knowledge was imputed to
plaintiff, and thus plaintiff inadequately responded
to discovery request when plaintiff's employee re-
fused to reveal name of defendant's employee who
provided copyrighted software to plaintiff.
Fed.Rules Civ.Proc.Rule 37, 28 U.S.C.A.
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[5] Federal Civil Procedure 170A €~1278

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(A) In Genera

170Ak1278 k. Failure to Respond; Sanc-
tions. Most Cited Cases
Nondisclosure in discovery must be prejudicial to
warrant sanctions. Fed.Rules Civ.Proc.Rule 37(c),
28U.S.CA.

[6] Federal Civil Procedure 170A €1278

170A Federal Civil Procedure

170AX Depositions and Discovery

170AX(A) In Genera
170Ak1278 k. Failure to Respond; Sanc-

tions. Most Cited Cases

(Formerly 265k25(1))
Plaintiff's inadequate response to defendant's dis-
covery requests for information did not warrant out-
right exclusion of disputed evidence, where it was
impossible to tell whether plaintiff withheld evid-
ence or was simply unable to obtain evidence;
rather plaintiff would be required to produce re-
quested information or file affidavit with support-
ing documents fully setting forth reasons for non-
compliance. Fed.Rules Civ.Proc.Rule 37(c), 28
USCA.

[7] Federal Civil Procedure 170A €-1325

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(C) Depositions of Parties and Others
Pending Action
170AX(C)1 In Generd
170Ak1323 Persons Whose Depos-
itions May Be Taken
170Ak1325 k. Officers and Em-
ployees of Corporations. Most Cited Cases
(Formerly 265k25(1))
Plaintiff's request that defendant in antitrust litiga-
tion produce corporate witness to testify about facts
supporting numerous paragraphs of defendant's
denials and affirmative defenses in its answer and
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counterclaim was overbroad, burdensome, and
highly inefficient method through which to obtain
otherwise discoverable information, where defend-
ant offered to provide plaintiff with summary of un-
derlying facts supporting defendant's allegations.
Fed.Rules Civ.Proc.Rule 30(b)(6), 28 U.S.C.A.

[8] Federal Civil Procedure 170A €-1325

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(C) Depositions of Parties and Others
Pending Action
170AX(C)1 In Generd
170Ak1323 Persons Whose Depos-
itions May Be Taken
170Ak1325 k. Officers and Em-
ployees of Corporations. Most Cited Cases
(Formerly 265k25(1))
Even under liberal discovery rules, corporate de-
fendant was not required to marshall al of its factu-
al proof and prepare witness to be able to testify on
given defense or counterclaim. Fed.Rules
Civ.Proc.Rule 30(b)(6), 28 U.S.C.A.

*652 Eric D. Braverman,Employers Reinsurance
Corporation, Overland Park, KS, P. John Owen,
Lori R. Schultz, Morrison & Hecker, Kansas City,
MO, Michael C. Manning, Morrison & Hecker,
Phoenix, AZ, for CSU Holdings Inc., Case Number:
94-2102-EEO, Copier Services Unlimited, Inc.,
Case Number: 94-2102-EEO, Copier Service Un-
limited of St Louis, Inc, Case Number:
94-2102-EEO-USDC for the District of Kansas.

James A. Hennefer, San Francisco, CA, Maxwell
M. Blecher, for Acquisition Specidists, Inc., Tec-
spec, Inc.,, Consolidated Photo Copy, Inc., Copier
Rebuild Center, Inc., CPO Ltd., Gradwell Com-
pany, Inc., Graphic Corporation of Alabama, Inter-
national Business Equipment, Inc., Laser Re-
sources, Inc., Laser Resources of Minnesota, Inc.,
Laser Solutions, Inc., Laser Support and Engineer-
ing, Inc., Marathon Copier Service, Inc., Nation-
wide Technologies, Inc., Reprographics Resources
Systems, Inc., Suntone Industries, Inc., Technical
Duplication Services, Inc.,, X-Tech Systems Inc.,
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Xer-Dox Inc., Xerographic Copies Services, Inc., a
Texas corporation. Case Number: 94-1285-USDC
for the Northern District of California. 94-2502 US-
DC for the District of Kansas.

James A. Hennefer, San Francisco, CA, for Re-
sources Systems, Inc., an lowa corporation. Case
Number: 94-1285-USDC for the Northern District
of Cdlifornia. 94-2502 USDC for the District of
Kansas.

Peter K. Bleakley, Arnold & Porter, Washington,
DC, Peter W. Marshall, Xerox Corporation, Stam-
ford, CT, Michael G. Norris, Norris, Keplinger &
Logan, L.L.C., Overland Pak, KS, C. Larry
O'Rourke, E. Rabert Yoches, Vincent P. Kovalick,
Leslie I. Bookoff, Finnegan, Henderson, Farabow,
Garrett & Dunner, Washington, DC, for Xerox Cor-
poration, Case Number 94-2102-EEO-USDC for
the District of Kansas and Case Number 94-1285
USDC for the Northern District of California.

MEMORANDUM AND ORDER

EARL E. O'CONNOR, District Judge.

This matter is before the court on motions by de-
fendant Xerox Corporation for sanctions (Doc. #
292) and for a protective order (Doc. # 286). After
brief oral argument at the July 23, 1996, status con-
ference, and careful consideration of the parties
briefs, the court is now prepared to rule. For the
reasons set forth below, defendant's motion for
sanctions will be granted in part and the motion for
a protective order will be granted.

Motion for Sanctions

Xerox alleges that the CSU plaintiffs have failed
and refused to reveal information about their parts
sources and have otherwise abused the discovery
process in this area in the following four respects:
(1) failing to disclose information under Federa
Rule of Civil Procedure 26(a); (2) deliberately al-
tering documents; (3) refusing to provide interrog-
atory responses; and (4) obstructing Xerox's depos-
itions. CSU denies the alegations of misconduct
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and responds that it has, in good faith, supplied all
information it has in its possession, either on initial
disclosure or by supplementation.

*653 Xerox urges the court to sanction CSU pursu-
ant to Federal Rule of Civil Procedure 37(c) by pre-
cluding CSU from presenting evidence at trial that
CSU lawfully obtained any disks containing Xerox
5090 software. Xerox also asks that CSU be prohib-
ited from presenting evidence of alleged dispar-
aging statements by Xerox that CSU received or
used stolen parts, including stolen software.

[1] Exclusion of evidence is a severe sanction be-
cause it implicates due process concerns. See, e.g.,
Cal Dive Intern., Inc. v. M/V TZIMIN, 127 F.R.D.
213, 215 (S.D.Gal1989) (denia of the right to
present relevant evidence should be imposed with
caution, sanctions should be limited to the least de-
structive form). Nevertheless, Federal Rule of Civil
Procedure 37(c)(1) authorizes a variety of sanctions
for failure to disclose information and supplement
disclosures (as required by Rules 26(a) and
26(e)(1)), including exclusion of evidence, requir-
ing payment of reasonable expenses and attorney's
fees, and “ other appropriate sanctions.”

Xerox's primary complaints involve the aleged re-
daction of serial numbers from copyrighted Xerox
software and the identity of a Xerox employee who
provided a CSU employee, Tim Townsend, with
Xerox copyrighted software. Although many of
Xerox's other allegations of misconduct seem to
stretch the record somewhat, these two areas do
cause the court concern.

[2][3] CSU asserts that it has investigated and fully
disclosed al it knows about the aleged redactions
of seriadl numbers from the photocopied software
disks which were copied and produced to Xerox.
However, Mr. Watkins Rule 30(b)(6) deposition
indicates that CSU has not exhaustively investig-
ated the alleged redactions and that there are nu-
merous CSU employees who may have information
about the redactions, but with whom Watkins did
not speak. Xerox's assertion that the redactions had
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to occur at CSU (because the actual disks were ulti-
mately produced with non-redacted serial humbers)
is convincing. CSU cannot meet its discovery ob-
ligations by sticking its head in the sand and refus-
ing to look for the answers and then saying it does
not know the answer. Xerox is entitled to a more
thorough investigation and attempt to comply than
it appears CSU has made to date.

In addition, CSU's weak and unsupported assertion
that redaction “is not alteration of evidence” is con-
trary to common sense and the law. See Shepherd
v. American Broadcasting Co., 62 F.3d 1469
(D.C.Cir.1995) (erasure is alteration of evidence).

[4] CSU's response on the issue of the identity of
Townsend's software source within Xerox is simil-
arly troubling. Despite the instruction of CSU's
counsel to Townsend to answer the question, Town-
send refused to reveal the name at his deposition.
CSU seems to argue that its only obligation was to
direct Townsend to answer during his deposition
and when Townsend refused, CSU had done dl that
it was required to do. CSU apparently overlooks the
fact that Townsend's knowledge is imputed to CSU.
See Casson Constr. Co. v. Armco Seel Corp., 91
F.R.D. 376, 381 (D.Kan.1980). Thus, CSU had an
affirmative obligation under Rule 26(a)(1) and
26(e) to timely provide the name of Townsend's
source to Xerox.™1:

FN1. Any good faith concerns of Town-
send or CSU about retribution against the
source by Xerox can be adequately ad-
dressed by designating the information as
“highly confidential” in accordance with
the March 9, 1995 protective order.

[5] CSU complains that because Xerox did not fol-
low up on this point, the instant motion for sanc-
tions is overreaching. We agree to a certain extent.
We acknowledge that Xerox is not required to pro-
pound additional discovery to gain CSU's compli-
ance with its discovery obligations. However, sanc-
tions under Rule 37(c) require that the nondisclos-
ure not be harmless. In other words, Xerox must be
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prejudiced by the alleged nondisclosures.

[6] We simply do not believe that CSU's alleged vi-
olations warrant the extreme sanction of outright
exclusion of evidence, as is presently requested by
Xerox. Firgt, it is impossible on the present record
to determine whether or not CSU is withholding
relevant evidence, or is simply unable to obtain the
information Xerox seeks. Second, *654 the preju-
dice to Xerox at this point is minimal and can be
remedied with less severe sanctions.

Accordingly, CSU will be required to produce the
names of all individuals with knowledge of the re-
daction of serial numbers from software disks and
all software sources (including Townsend's source)
within ten (10) days from the date of the entry of
this order. If, after exhaustive investigation, CSU
has not found or cannot obtain additional informa-
tion, it shall file an affidavit, together with any sup-
porting documentation, fully setting forth the reas-
ons for its noncompliance. CSU will be held to
these representations at trial. CSU is forewarned
that the court will not tolerate trial by ambush. Any
attempt by CSU to introduce evidence at trial which
has not been fully and adequately disclosed to Xer-
ox during discovery will not be permitted.

Xerox's request for an award of attorney's fees and
costs associated with its motion for sanctions will
be held in abeyance until final resolution of this
motion.

Xerox's Motion for a Protective Order (Doc. # 286)

[7] On April 12, 1996, plaintiff CCS served Xerox
with a Rule 30(b)(6) deposition notice requesting
that Xerox produce a corporate witness to testify
about facts supporting numerous paragraphs of Xer-
ox's denias and affirmative defenses in its Answer
and Counterclaims. Xerox refused to comply with
the request and filed the instant motion for a pro-
tective order preventing CCS from requiring Xerox
to produce 30(b)(6) witness(es) for deposition as
requested by CCS. Xerox contends that CCS's Rule
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30(b)(6) deposition notice is overbroad, unduly bur-
densome, and seeks duplicative discovery. Xerox
also asserts that it designates matters inappropriate
for Rule 30(b)(6) purposes, i.e., attorney work
product, legal opinions or conclusions, and expert
testimony. We agree.

Although we have no quarrel with CCS's contention
that it has a right to discover the facts upon which
Xerox will rely for its defense and counterclaims,
CCSs attempt to discover those facts through a
Rule 30(b)(6) deposition is overbroad, inefficient,
and unreasonable. It also implicates serious priv-
ilege concerns, and potential problems with confid-
ential information under our earlier protective or- der.

[8] Even under the present-day liberal discovery
rules, Xerox is not required to have counsd
“marshal al of its factual proof” and prepare a wit-
ness to be able to testify on a given defense or
counterclaim. We find the reasoning of the court in
United Sates v. District Council of New York City,
No. 90 CIV. 5722 (CSH), 1992 WL 208284, at *15
(S.D.N.Y. August 18, 1992), particularly apropos:

[T]o provide the information defendants seek would
in effect require the Government to marshal all of
its factual proof and then provide it to [the 30(b)(6)
designate] so that she could respond to what are es-
sentially a form of contention interrogatories. Aside
from any issues of privilege, this would be highly
inefficient and burdensome, rather than the most
direct manner of securing relevant information....

This reasoning is especialy true where the informa-
tion appears to be discoverable by other means.
E.E.O.C. v. HBE Corp., 157 F.R.D. 465, 466-67
(E.D.M0.1994).

Xerox has met its burden of demonstrating good
cause for the protective order as required by Feder-
al Rule of Civil Procedure 26(c). In its present
form, the court finds CCS's Rule 30(b)(6) depos-
ition notice overbroad, burdensome, and a highly
inefficient method through which to obtain other-
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wise discoverable information. CCS has not shown
substantial need to obtain the information via the
broad Rule 30(b)(6) deposition notice at issue here.
Xerox offered a reasonable compromise by agree-
ing to provide CCS with a summary of the underly-
ing facts supporting Xerox's allegations and de-
fenses, but CCS rejected the offer. CCS has simply
failed to convince the court that the factual inform-
ation it seeks cannot be discovered by other less
problematic means, or that it is not already avail-
able in the voluminous discovery previously con-
ducted in this and the R & D case. Accordingly,
Xerox's motion for a protective order will be gran-
ted and Xerox will not be required to produce any
Rule 30(b)(6)*655 witnesses in response to CCS's
deposition notice dated April 12, 1996.

IT IS THEREFORE ORDERED that Xerox's mo-
tion for sanctions (Doc. # 292) is granted in part as
set forth herein.

IT IS FURTHER ORDERED that Xerox's motion
for aprotective order (Doc. # 286) is granted.

D.Kan.,1996.

In re Independent Service Organizations Antitrust
Litigation
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