
 

 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION   

 
____________________________________ 

)      PUBLIC 
In the Matter of    ) 

) 
INTEL CORPORATION,            )  Docket No. 9341      
          ) 

Respondent.    )                                                               
____________________________________) 

 
COMPLAINT COUNSEL’S MOTION TO COMPEL RESPONSE TO DOCUMENT 

REQUEST NO. 53 OR, IN THE ALTERNATIVE, TO STRIKE RESPONDENT’S 
AFFIRMATIVE DEFENSES 

 
 Pursuant to Rule 3.38 of the Commission’s Rules, Complaint Counsel respectfully moves 

the Court for an order that (i) Intel Corporation shall produce all documents responsive to our 

Second Request for the Production of Documents (Request No. 53) within ten days of the date of 

its order; (ii) Intel has waived all objections and claims of privileges in its written response to 

Request No. 53; and (iii) if Intel does not comply with the Court’s order, it is prohibited from 

presenting evidence at trial supporting any of its nine affirmative defenses set forth in its Answer 

or any other affirmative defenses it might assert.1 

On February 24, 2010, Complaint Counsel served a Rule 3.33(c) notice of deposition and 

a Second Request for Production of Documents targeted at Intel’s nine affirmative defenses. 

(Our Second Request for the Production of Documents is attached as Exhibit A).  Intel ignored 

both requests.  Eight days after Intel failed to show up to the deposition, it filed a motion for a 

                                                 
1  In a telephone conversation on April 14, 2010, Thomas H. Brock and Phil Bailey, Complaint Counsel, and 
Thomas J. Dillickrath and Daniel S. Floyd, counsel for Respondent, conferred and, despite their good faith efforts, 
were unable to reach an agreement to resolve this dispute.   
 



 

 

protective order.2  And, although Intel’s response to the Second Request for Production was due 

on March 26, 2010, Intel did not respond.  Ironically, this was only one day after the March 25 

status conference at which the Court emphasized the need for the parties to work diligently on 

discovery, a message that Intel apparently did not receive.     

Our Second Request for the Production of Documents has but one document request, 

Request No. 53, in which we seek documents relating to Intel’s affirmative defenses.  Intel did 

not respond to Document Request No. 53 within 30 days, as required by Rule 3.37(b) of the 

Commission’s Rules.  It simply ignored the request altogether. Intel finally filed a boilerplate 

response on April 9, 2010, (Exhibit B), after we notified Intel that we would file a motion to 

compel.  Intel has not produced any documents in response to this request, nor has it given us a 

date when these documents will be produced.  

ARGUMENT 

Intel’s Response offers three ways in which it will respond to Request No. 53, none of 

which is adequate.   

First, Intel suggests that it will produce documents responsive to our Request No. 53 “to 

the extent that Intel learns of any” such documents.  Intel believes it can satisfy its response to 

our document request by chance.  We are unaware of any case that has endorsed this approach to 

complying with a document request – especially when documents that support its defenses are 

likely to have been in Intel’s possession for years.  We are concerned that this approach would 

yield a selective production of only those documents (if any) favorable to Intel’s affirmative 

defenses that Intel identifies as it prepares for trial.  Thus, this portion of Intel’s response should 

                                                 
2  See Motion of Intel Corporation for Protective Order Pursuant to Rules 3.33(b) and 3.31(d) dated March 
17, 2010.  We are continuing to work with Intel to schedule the depositions relevant to the 3.33(c) notice.   



 

 

be rejected on its face.   

Second, Intel suggests that documents responsive to Request No. 53 “have already been 

produced,” apparently during the course of our Part 2 investigation.  In paragraph 2 of our 

“Instructions and Definitions,” however, we explicitly instructed Intel to identify such 

documents by the Bates numbers or the document control numbers Intel assigned to those 

documents during the investigation.  Intel did not object to or comply with this instruction.  And, 

Intel still has the obligation to produce documents in response to Request No. 53 that it did not 

produce during our Part 2 investigation.      

Third, Intel argues that it will respond to our Request No. 53 through its production of 

documents in response to our First Request for the Production of Documents dated January 18, 

2010.  However, our First Request only sought documents relevant to our case in chief.  We did 

not seek the production of documents relevant to Intel’s affirmative defenses.  Therefore, if 

Intel’s response to our First Request includes any documents responsive to Request No. 53, it 

would only be by happenstance.    

I. Intel’s Document Production in Response to Our First Document Request 
Will Not Yield Documents Responsive to Our Request No. 53   

 
We are concerned about Intel’s attempt to hide behind its production in response to our 

First Request in light of the Stipulation dated January 28, 2010, that the parties entered to govern 

Intel’s response to our First Request.3   That Stipulation and the parties’ subsequent agreements – 

which expressly are applicable only to Intel’s response to our First Request – establish a 

                                                                                                                                                             
 
3  Stipulation Between Intel and Complaint Counsel Regarding Respondent’s Production of Documents and 
Electronically Stored Information in Response to Complaint Counsel’s First Set of Requests for Production dated 
January 28, 2010. 
 



 

 

schedule and certain limitations on Intel’s response to our First Request.  We had legitimate 

concerns, however, that this schedule and these limitations would unduly restrict any other 

discovery requests we served on Intel.  Therefore when we negotiated that Stipulation, we 

insisted, and Intel agreed, that the Stipulation would be applicable only to our First Request.    

With this background, Intel’s attempt to limit its production to our Document Request 

No. 53 to its response to our First Request, as governed by the January 28, 2010, Stipulation, is 

unacceptable for three reasons. 

Intel’s approach would unacceptably delay production of documents relating to Intel’s 

affirmative defenses.  In the Stipulation and a subsidiary agreement of the parties a schedule was 

negotiated for Intel’s production of documents responsive to our First Request.  Under this 

schedule, Intel is required to produce the documents of individual Intel employees usually two to 

three weeks in advance of the date the parties have tentatively set for that employee’s deposition. 

By agreement, these depositions will be taken through the end of discovery on June 15, 2010, 

and, therefore, in some instances, Intel will produce responsive documents as late as May 25, 

2010.   

 In contrast, we have already begun to take the depositions related to Intel’s affirmative 

defenses on April 19, in depositions noticed pursuant to Rule 3.33(c) and in Request No. 53, and 

are seeking documents related to Intel’s affirmative defenses that we will need for those 

depositions.   Therefore, if Intel is permitted to delay its production of the documents in response 

to Request No. 53 until May 25, we will not receive these documents until after the Rule 3.33(c) 

depositions are taken. 

 



 

 

Intel’s approach would unacceptably limit its production in response to Request No. 53 

to certain custodians.  In negotiating the Stipulation to govern Intel’s response to our First 

Request the parties agreed that Intel’s production is limited to a specified group of custodians 

jointly named by the parties.4  We agreed to this approach because – based on our Part 2 

investigation – we had a basis for identifying the custodians of the documents necessary to 

support our claims.  But this agreement did not apply to Intel’s affirmative defenses.  

 When that list of custodians was developed early in the case, neither party sought to name 

the Intel employees who might have documents relevant to Intel’s counterclaims.  And, while we 

could identify the Intel employees who might have documents relevant to our case, we did not 

(and still don’t) have any basis for identifying the people who might have documents relevant to 

Intel’s affirmative defenses.  That information is exclusively in the hands of Intel.  Thus, if Intel 

limits its response to Request No. 53 to the custodians the parties named for the First Request, 

we have no basis to assume that we will receive the responsive documents we need to address 

Intel’s affirmative defenses. 

 Intel’s approach would rely on inapplicable search terms.  In negotiating the Stipulation, 

the parties agreed that Intel would use a set of search terms – in much the same manner as a 

Lexis or Westlaw word search – to identify the Intel documents responsive to our First Request.  

We agreed to this approach because – based on our Part 2 investigation – we felt comfortable in 

negotiating the search terms that could be used to identify the documents relevant to our claims.5  

These search terms, however, were not targeted to identify the documents of Intel relevant to its 

                                                 
4  See generally Stipulation Between Intel and Complaint Counsel Regarding Respondent’s Production of 
Documents and Electronically Stored Information in Response to Complaint Counsel’s First Set of Requests for 
Production dated January 28, 2010, ¶¶ 2-5.   
 



 

 

affirmative defenses.  Indeed, while we could identify the search terms that would locate 

documents relevant to our own case, we have no independent basis for identifying the search 

terms necessary to cull out documents relevant to Intel’s affirmative defenses.  That information 

is exclusively in the hands of Intel.  

II. Intel Has Waived Any Objections and Claims of Privilege to our Second 
Request 

 
Any order to compel production by Intel also must ensure that Intel is precluded from 

capitalizing on any further delay in responding to our Request No. 53.  Therefore, we ask that the 

Court add two specific provisions to its order compelling Intel to respond to our Request No. 53.  

First, we ask the Court to rule that Intel’s failure to file a written response to our Request No. 53 

within 30 days after it was served –  by March 26, 2010 – constitutes a waiver of any objections 

or privileges it might have asserted in a timely filing.  Also, we ask that the Court rule now that, 

if Intel does not comply with the Court’s order, the affirmative defenses it raises in its Answer 

will be stricken and Intel will not be able to present any evidence to support these defenses at 

trial.  This will give Intel advanced notice of the risks it runs if it does not comply with the order 

of the Court and we are forced to bring this matter to the Court yet again.    

The waiver of objections and privileges is both presumed and appropriate if, like Intel, a 

party does not respond to a document request in time.  E.g., In re United States, 864 F.2d 1153, 

1156 (5th Cir. 1986)(under Fed. R. Civ. P. 34, the “general rule” is that when a party fails to 

object timely to production requests, “objections thereto are waived”); Ordoyne v. McDermott, 

Inc., 2000 U.S. Dist. LEXIS 12075 (E.D. La. Aug. 14, 2000) (under Fed. R. Civ. P. 34, finding a 

waiver of objections because party responded twenty-two days late); Woods v. Kraft Foods, Inc., 

                                                                                                                                                             
5  See generally id. ¶¶ 6-12.    



 

 

2006 U.S. Dist. LEXIS 73126 (E.D. Cal. 2006) (under Fed. R. Civ. P. 34, waiver of objection 

because party responded no more than nine days late).  The rationale for the strict enforcement of 

the thirty day time limit is obvious:  “Any other result would . . . completely frustrate the time 

limits contained in the Federal rules and give license to litigants to ignore the time limits for 

discovery without any adverse consequences.”  RE/MAX Int’l, Inc. v. Trendsetter Realty, LLC, 

2008 U.S. Dist. LEXIS 38101 (S.D. Tex. 2008).    

Strict enforcement of the time limit is appropriate here.  Part 3 proceedings are conducted 

on a more expeditious schedule than most federal court litigation.  Thus, a party’s failure to 

answer a discovery request on time carries an even greater threat to the integrity of Part 3 

proceedings.    

Second, if Intel does not produce all documents responsive to our request within 10 days 

of the date of the Court’s Order – so that it is feasible for us to review the documents before we 

proceed with the Rule 3.33(c) depositions – Intel’s affirmative defenses should be stricken from 

its Answer.  This sanction is clearly contemplated by Rule 3.38(b)(6), which provides that: 

If a party . . . fails to comply with any discovery obligation imposed by these rules . . . the  
Administrative Law Judge . . . may take such action in regard thereto as is just, including 
but not limited to the following 

* * * * 
 

(6) Rule that a pleading, or part of a pleading . . . concerning which the order or subpoena 
was issued, be stricken . . . . 

 
Federal courts have long held that dismissal sanctions, similar to those we anticipate here, 

may be appropriate..  See, e.g., In re Heritage Bond Litig., 223 F.R.D. 527 (C.D. Cal. July 21, 

2004) (under Fed. R. Civ. P. 37(b)(2)(B), granting evidentiary or issue preclusion motion for 

failure to comply with court order); Satcorp Int’l Group v. China Nat’l Import & Export Corp., 



 

 

917 F. Supp. 271 (S.D. N.Y. Mar. 14, 1996) (under Fed. R. Civ. P. 37(b)(2), granting motion to 

strike jurisdictional defense and imposing monetary sanctions for discovery violations); Adolph 

Coors Co. v. American Ins. Co., 1993 U.S. Dist. LEXIS 3732 (D. Colo. Mar. 4 1993) (under Fed. 

R. Civ. P. 37(b)(2), granting issue preclusion motion dismissing one of the defendant’s defenses 

for continued discovery violations).  Courts have reasoned that “[t]he use of dismissal as a 

sanction for failing to comply with discovery has been upheld because it accomplishes the dual 

purpose of punishing the offending party and deterring similar litigants from misconduct in the 

future.”  Nat’l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 642 (1976).  Sanctions 

are particularly appropriate when, as here, a party delays the production of documents when 

depositions of the document custodians are imminent and the parties are rapidly approaching the 

discovery cut-off date.  In re Heritage Bond Litigation, 223 F.R.D. at 530, citing Payne v. Exxon 

Corp., 121 F.3d 503, 508 (9th Cir. 1997) (“[The parties] were therefore deprived of any 

meaningful opportunity to follow up on that information, or to incorporate it into their litigation 

strategy.”) 

 It would be particularly appropriate to include this sanction in the Court’s order.  Unlike 

most federal court litigation, this administrative litigation has a discovery schedule that is simply 

too short to allow any party simply to ignore discovery requests like Intel did here.  The order 

will give Intel a chance to comply with the discovery request.  At the same time, the order will 

give Intel fair warning that its defiance of the Court’s order will lead to harsh sanctions. See 

Adolph Coors, 164 F.R.D. 507 at 519.   





 

 

 
  
 UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION   
 
__________________________________________ 

) 
In the Matter of     )  

) 
INTEL CORPORATION,           ) DOCKET NO.   9341   
           )  

Respondent.     )            
__________________________________________) 
 
 

[PROPOSED] ORDER GRANTING COMPLAINT COUNSEL’S MOTION TO 
COMPEL RESPONSE TO DOCUMENT REQUEST NO. 53 

 
 Upon consideration of the briefs and arguments of the Parties, it is hereby 

 ORDERED, that Complaint Counsel’s Motion to Compel Response to Document 

Request No. 53 is GRANTED, and it is further 

 ORDERED, that Intel shall produce all documents responsive to Complaint Counsel’s 

Document Request No. 53 within 10 days of the date of this Order, and it is further 

 ORDERED, that Intel has waived all objections, including privileges, to Document 

Request No. 53. 

 
Dated: _____________ 
       _______________________________  
       D. Michael Chappell 
       Chief Administrative Law Judge 






























